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N.A. and Others v. Turkey (no. 37451/97)Just satisfaction

The applicants are five Turkish nationals who were born in 1926, 1956, 1954, 1949 and 1950 respectively and who live in Antalya (Turkey).

In 1986 they obtained a tourist-investment certificate from the authorities for the construction of a hotel on a plot of land they had inherited, located on the coast at Karasaz in the village of Çikcilli, in the municipality of Alanya. On an appeal from the Public Treasury, Alanya Court of First Instance annulled the registration of the property in the land register and ordered the demolition of the hotel that was being built, on the ground that the plot of land in question was located on the seashore and could not be privately acquired.

Before the Court, the applicants complained that they had not been compensated for the loss sustained as a result of the demolition of the hotel that was being built and the annulment of the registration of their property in the land register. They relied on Article 1 of Protocol No.1 (protection of property). In a judgment of 11 October 2005, the Court held that there had been a violation of that Article and considered that the question of just satisfaction was not ready for decision.

In its judgment delivered today, the Court held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It awarded them EUR 550,000 in respect of pecuniary damage and EUR 5,000 for costs and expenses. (The judgment is available only in French.)

No violation of Article 6 § 1 (fairness)

Özkan and Adıbelli v. Turkey (no. 18342/02)Violation of Article 6 § 1 (length)

The applicants, Cahit Özkan and Eylem Zanay Adıbelli, are Turkish nationals who were born in 1976 and 1973 respectively and live in Adana (Turkey).

They were charged with being members of the PKK (Kurdistan Workers’ Party) and were committed to stand trial in Adana State Security Court. Five hearings were held before a bench which included a military judge. Following a change in the law, the military judge was replaced by a civilian judge.

After a further 11 hearings, Adana State Security Court sentenced the applicants to 12 years and six months’ imprisonment on 16 November 2000. Mr Adıbelli’s sentence was reduced to ten years and three months in accordance with the new Criminal Code.

The applicants complained, among other things, of the unfairness and length (about seven years and five months for Mrs Özkan and seven years and three months for Mr Adıbelli) of the proceedings in question. They relied in particular on Article 6 § 1 (right to a fair trial).

The Court held, unanimously, that there had been no violation of Article 6 § 1 as regards the complaint that the State Security Court had lacked independence and impartiality, but that there had been a violation of that Article on account of the excessive length of the proceedings against the applicants. It awarded each of the applicants EUR 3,600 in respect of non-pecuniary damage and EUR 1,500 jointly for costs and expenses. (The judgment is available only in French.)

Violation of Article 1 of Protocol No. 1

Beler and Others v. Turkey (nos 61739/00, 61740/00, 61757/00, 61753/00 and 61760/00)

The nine applicants, all Turkish nationals, complained of delays in the payment of additional compensation for expropriation. They relied on Article 1 of Protocol No. 1 (protection of property).

The Court found unanimously that there had been a violation of Article 1 of Protocol No. 1. It held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. It awarded them a total of EUR 12,890 in respect of pecuniary damage and EUR 500 jointly for costs and expenses. (The judgment is available only in French.)

Hıdır Kaya v. Turkey (no. 2624/02)Violation of Article 6 § 1 (fairness)

The applicant, Hıdır Kaya, is a Turkish national who was born in 1971 and lives in Istanbul. 

He was given a prison sentence by a state security court for being a member of an illegal organisation. 

The applicant complained, in particular, that his case had not been heard by an independent and impartial court, because a military judge had sat on the bench of the state security court which tried him. He relied on Article 6 (right to a fair trial).

The Court found that the applicant’s concerns regarding the independence and impartiality of the State Security Court could be regarded as objectively justified. It therefore held unanimously, that there had been a violation of Article 6 § 1. It also held that it was not necessary to examine separately the applicant’s other complaints. 

The Court held that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage he sustained and awarded him EUR1,000 for costs and expenses. (The judgment is available only in English.)

Moğul v. Turkey (nos. 40217/02 and 40218/02)Violation of Article 1 of Protocol No. 1

The applicants, Mustafa Moğul and his brother, Ahmet Moğul, are Turkish nationals who were born in 1945 and 1949 respectively and live in İzmir.

The title deeds to their land were annulled on the ground that it was located within a coastline area which could only be used in the public interest.

They complained that they had been deprived of their land without being paid compensation. They relied on Article 1 of Protocol No. 1 (protection of property).

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage. The applicants were awarded EUR 9,000, each, for pecuniary damage and EUR 2,500, jointly, for costs and expenses. (The judgment is available only in English.)

11

09.01.2007

Press release issued by the Registrar

CHAMBER JUDGMENT

FENER RUM ERKEK LİSESİ VAKFI v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Fener Rum Erkek Lisesi Vakfi v. Turkey (application no. 34478/97). 

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 (protection of property) to the European Convention on Human Rights.

The Court held that Turkey was to re-enter the property in question in the land register under the applicant foundation’s name within three months of the date on which the Court’s judgment becomes final. Failing such re-registration, the State was to pay the applicant foundation 890,000 euros (EUR) for pecuniary damage. Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant EUR 20,000 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicant foundation, Fener Rum Erkek Lisesi Vakfi, is a foundation under Turkish law which was set up at the time of the Ottoman Empire for the purpose of providing educational facilities in the Greek Higher Secondary School in Fener (Istanbul). Its constitutive documents comply with the provisions of the Lausanne Treaty of 1923 affording protection to foundations which provide public services for religious minorities.

In accordance with Law no. 2762 of 13 June 1935, by virtue of which it obtained legal personality, the applicant foundation filed a declaration in 1936 of its aims and immovable property.

In 1952 the applicant foundation received a gift of part of a building in Istanbul and purchased another part of that building in 1958. 

In 1992 the Treasury applied to the Turkish courts for an order setting aside the applicant foundation’s title to that property and deleting its name from the land register. By a judgment of 7 March 1996, Istanbul High Court granted the Treasury’s application. Basing its decision on an expert report which referred to a Court of Cassation decision of 8May 1974, the court held that foundations whose membership was made up of religious minorities as defined by the Treaty of Lausanne and whose constitutive documents did not contain a statement that they had capacity to acquire immovable property were precluded from purchasing or accepting a gift of such property. Accordingly, their immovable property was restricted to that set out in their constitutive documents and finalised in the declaration made in 1936, so that they were precluded from acquiring immovable property.

On an appeal on points of law by the applicant foundation, the Court of Cassation upheld the judgment of Istanbul High Court in a decision of 9 December 1996.

In October 2000 the foundation Fener Rum Erkek Lisesi Vakfi applied to the Foundation Commissioners for permission to amend its constitutive documents to permit it to acquire immovable property. However, its application was turned down.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 25November 1996 and transmitted to the European Court of Human Rights on 1 November 1998. It was declared admissible on 8 July 2004. A Chamber hearing took place in public in the Human Rights Building, Strasbourg, on 20 September 2005.

Judgment was given by a Chamber of 7 judges, composed as follows:

Jean-Paul Costa (French), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Volodymyr Butkevych (Ukrainian),

Danutė Jočienė (Lithuanian),

Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant foundation complained of the order setting aside its title to the property. It argued that the Turkish legislation as interpreted by the domestic courts deprived foundations established by religious minorities within the meaning of the Lausanne Treaty of all capacity to acquire immovable property. It submitted that that incapacity amounted to discrimination when its position was compared to that of other foundations.

The applicant foundation relied on Article 1 of Protocol No. 1 (protection of property) and Article 14 (prohibition of discrimination) taken together with Article 1 of Protocol No. 1. 

Decision of the Court

Article 1 of Protocol No. 1

The Court considered that the striking out by the Turkish courts of the applicant foundation’s property title and its removal from the land registers, 38 and 44 years after the acquisition of the properties in question, had amounted to an interference in its right to the peaceful enjoyment of its possessions.

The Court further noted that the Turkish courts had based their decisions on a report stating that, under the 1974 case-law, foundations made up of religious minorities whose constitutive documents did not contain a statement that they had capacity to acquire immovable property were precluded from acquiring such property by any means. However, no provision in Law no. 2762 prohibited the foundations concerned from acquiring assets other than those which were included in the 1936 declaration. Furthermore, the applicant foundation’s acquisitions had been validated by a certificate from the provincial governor’s office and entered in the land register. The applicant foundation was thus certain of having acquired the properties lawfully. 

Consequently, the setting aside of its property titles, in application of a precedent adopted 16 years and 22 years after their acquisition, could not have been foreseen by the applicant foundation. In addition, in issuing certificates confirming its acquisitions, the authorities had recognised its capacity to acquire property. 

For 38 and 44 years the applicant foundation had been able to enjoy its property as a legitimate owner, paying the various taxes due in respect of its assets. Thus, the interference in its right to the peaceful enjoyment of its possessions seemed incompatible with the principle of the rule of law. The Court noted that the legislation governing the constitutive documents of foundations had been amended in 2002 and that they could now acquire immovable property; however, the applicant foundation had not benefited from that change in the law. 

In those circumstances, the Court concluded that there had been a violation of Article 1 of Protocol No. 1 and considered that it was not necessary to examine separately the complaint under Article 14.
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VELİ TOSUN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Veli Tosun v. Turkey (application no. 62312/00). 

The Court held unanimously that there had been

a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights on account of the ill-treatment inflicted on the applicant during the period he spent in police custody;

a violation of Article 13 (right to an effective remedy) of the Convention on account of the failure to conduct an effective investigation into the allegations of ill-treatment;

a violation of Article 5 § 3 (right to be brought promptly before a judge) on account of the length of the applicant’s pre-trial detention.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 15,000euros (EUR) for non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicant, Veli Tosun, is a Turkish national who was born in 1965. He is currently detained in Diyarbakır Prison.

The applicant, who was suspected of belonging to the PKK (Workers’ Party of Kurdistan), an illegal organisation, was arrested in possession of a false identity card on 22 July 1999. He made a confession while held in police custody in the premises of the Istanbul Security Directorate.

On 23 July 1999 the applicant was transferred to Diyarbakır and underwent a medical examination, which found a bruise measuring 15 x 5 cm on his left humerus. On the same date, he underwent a second medical examination which found a bruise covering the entire left biceps. Finally, on 30 July 1999 a doctor from the Diyarbakır medical centre examined the applicant and found no trace of blows or violence on his body. 

The applicant was then brought before a court, which ordered that he be placed in pre-trial detention. Again on 30 July 1999, the applicant was examined by a doctor who noted a bruise measuring 15 x 6 cm on his left arm. 

In August 1999 the applicant’s two representatives lodged a complaint against the police officers responsible for their client while he was in police custody, alleging ill-treatment. Criminal proceedings were opened, in the course of which the applicant was examined by a doctor and witness statements were taken. Some of the accused gendarmes were acquitted on 13 December 2004 but the case is still pending before the Turkish courts with regard to the other gendarmes involved.

At the same time, criminal proceedings were brought against the applicant for membership of an illegal armed organisation which aimed to destroy the country’s territorial integrity; those proceedings are currently pending before the Turkish courts. 

2.Procedure and composition of the Court

The application was lodged at the European Court of Human Rights on 19 September 2000 and declared admissible on 6 September 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,

András Baka (Hungarian),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Elisabet Fura-Sandström (Swedish),

Danutė Jočienė (Lithuanian),

Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Articles 3 and 13, the applicant complained about the ill-treatment to which he had been subjected and of the ineffectiveness of the investigation conducted into his allegations. He also alleged, under Article 5 § 3, that he had not been tried within a reasonable time.

Decision of the Court

Article 3 

The Court noted that the medical examinations undergone by the applicant revealed that he had presented significant lesions at the end of the period in police custody; no one had claimed before the Court that those lesions preceded the police custody. In the absence of an explanation from the Turkish Government as to the cause of the lesions, the Court considered that Turkey bore responsibility for these injuries. Accordingly, it concluded that the applicant had been subjected to inhuman and degrading treatment, in violation of Article3.

Article 13 

The Court decided to examine the complaint that there had not been an effective and sufficient investigation into the allegations of ill-treatment under Article 13.

The Court considered that the failure to conduct the investigation with the necessary promptness and diligence had resulted in virtual impunity for the presumed perpetrators of the acts of violence and had rendered the criminal remedy ineffective. Accordingly, the Court concluded that there had been a violation of Article 13.

Article 5 § 3 

The Court noted that the applicant had to date been detained for more than seven years and four months. Although “the state of the evidence” could be understood as indicating the existence and persistence of serious indications of guilt and, in general, those circumstances could be relevant factors, in the applicant’s case they could not in themselves justify his continued detention for such a long period. The Court therefore held that there had been a violation of Article 5 § 3.
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Avcı (Cabat) and Others v. Turkey (no. 77191/01)Violation of Article 5 §§ 3 and 5

The five applicants are Turkish nationals. 

They were arrested on 28 April 2001 by police officers from the Anti-Terrorism Department of the Ankara Security Directorate and detained in police custody.

On 4 May 2001 the investigating magistrate at the Ankara State Security Court ordered their detention on remand. They were subsequently charged with aiding and abetting the TKP/ML (the Turkish Communist Party/ Marxist Leninist), an illegal armed organisation in Turkey.

They were released pending trial on 9 July 2002 and were subsequently acquitted.

They complained about the length and lawfulness of their detention in police custody which lasted six days. They relied, in particular, on Article 5 §§ 3 and 5 (right to liberty and security).

The Court held unanimously that there had been a violation of Article 5 §§ 3 and 5 concerning the length of detention in police custody and the right to compensation for alleged violations of Article 5. The Court awarded each applicant EUR 1,000 in respect of non-pecuniary damage and EUR1,000 to Ms Avci and EUR1,000, jointly, to the other applicants for costs and expenses. (The judgment is available only in English.)

Sakçı v. Turkey (no. 8147/02)Violation of Article 6 § 1 (length)

The applicant, Orhan Sakçı, is a Turkish national who was born in 1970 and lives in 

Diyarbakır (Turkey). 

The applicant was arrested on 6 January 2004 on suspicion of being a member of the illegal organisation the PKK (Workers’ Party of Kurdistan). He was sentenced to life imprisonment in 2004. The case is currently pending before the assize court, to which it was referred by the Court of Cassation.

The applicant complained of the length of the criminal proceedings against him, which lasted 13 years and 12 months for two levels of jurisdiction. He relied on Article 6 § 1 (right to a fair trial within a reasonable time).

The Court held unanimously that there had been a violation of Article 6 § 1. As the applicant had not submitted any claim for just satisfaction, the Court saw no reason to make such an award. (The judgment is available only in French.)

Violation of Article 5 § 3

Solmaz v. Turkey (no. 27561/02)Violation of Article 6 § 1 (length)

The applicant, Sami Solmaz, is a Turkish national who was born in 1966 and lives in Ankara.

On 23 January 1994 he was arrested by officers from the anti-terrorism branch of the Istanbul Security Directorate and was later charged with being a member of an illegal armed organisation, the TKP/ML (Turkish Communist Party / Marxist Leninist), and with taking part in activities which undermined the constitutional order of the State. 

On 12 June 2000 Istanbul State Security Court convicted him as charged and sentenced him to life imprisonment. On 15 May 2001 the Court of Cassation quashed the decision for procedural reasons and the case was remitted to Istanbul State Security Court for further examination. The applicant remained in detention. His appeals for release were rejected.

On 18 February 2002, relying on a medical report and considering the length of the period which the applicant had already spent in detention, the court ordered his release pending trial.

The proceedings are currently pending before Istanbul Assize Court.

The applicant complained about the length of his detention on remand and the length of the criminal proceedings. He relied on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time).

The Court held unanimously that there had been a violation of Article 5 § 3 in view of the applicant’s pre-trial detention of six years and eight months, and of Article 6§1, concerning the length of the proceedings which had lasted 12 years and 11 months to date. The Court awarded the applicant EUR10,000 in respect of non-pecuniary damage and EUR2,500 for costs and expenses. (The judgment is available only in English.)

Akgül v. Turkey (no. 65987/01)Violation of Article 6 § 1 (fairness)

Halil Gündoğan v. Turkey (No. 2) (no. 67483/01)

Okuyucu and Bilmen v. Turkey (no. 65887/01)

The applicants are Turkish nationals.

Orhan Akgül was born in 1980 and lives in Izmir. He was sentenced to three years’ imprisonment in 1999 for aiding and abetting the PKK (Workers’ Party of Kurdistan), an illegal organisation in Turkey.

Halil Gündoğan, Şirin Okuyucu and Fatma Bilmen were born in 1960, 1969 and 1973 respectively. Mr Gündoğan lives in Erzurum (Turkey) and Mr Okuyucu and Mrs Bilmen both live in İzmir.

In 1999 Mr Gündoğan was sentenced to life imprisonment for attempting to overthrow the Turkish constitutional order by force. Mr Okuyucu and Mrs Bilmen were both sentenced to three years and nine months’ imprisonment in 1998 for membership of the PKK.

They all alleged that they had not been given a fair trial on account of the presence of a military judge on the bench of the state security courts which had tried and convicted them. They relied in particular on Article 6 § 1 (right to a fair trial).

The Court held unanimously that there had been a violation of Article 6 § 1 on account of the lack of independence and impartiality of the state security courts. The applicant’s other complaints were found inadmissible in the case of Akgül v. Turkey. In the case of cases of Halil Gündoğan v. Turkey (No. 2) and Okuyucu and Bilmen v. Turkey the Court found that it was not necessary to examine the applicants’ other complaints concerning the unfairness of the proceedings. It considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and awarded EUR 1,000 in each case for costs and expenses. (The judgment in Akgül v. Turkey is available only in English and the judgments in Halil Gündoğan v. Turkey (No. 2) and Okuyucu and Bilmen v. Turkey are available only in French.)

Violation of Article 1 of Protocol No. 1

Atay and Others v. Turkey (nos. 61693/00, 61695/00, 61696/00, 61699/00, 61705/00, 61710/00, 61712/00, 61714/00, 61733/00 and 62627/00)

The ten applicants, all Turkish nationals, complained of delays in paying them additional compensation for expropriation. They further alleged that the sums they had received did not take account of the actual rate of inflation between the time the amounts had been determined and the date of payment. They relied on Article 1 of Protocol No. 1 (protection of property).

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1. It considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. The Court awarded the applicants or their heirs a total of EUR 2,700 in respect of pecuniary damage and EUR 450 jointly for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Kranta v. Turkey (no. 31277/03)Violation of Article 1 of Protocol No. 1

The applicant, Muammer Kranta, is a Turkish national who lives in İzmir (Turkey). He brought proceedings challenging a decision by the İzmir water authority, and in 1996 obtained a ruling ordering the authority to pay the costs and expenses in respect of the proceedings and the lawyers’ fees.

Relying in particular on Article 6 § 1 (right to a fair hearing) and Article 1 of Protocol No. 1 (protection of property), the applicant complained that the sums awarded to him by the court had not been paid.

The Court held that there had been a violation of Article 6 § 1 and of Article 1 of Protocol No. 1 and awarded the applicant EUR 500 for pecuniary and non-pecuniary damage. (The judgment is available only in French.)
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Çardakçı and Others v. Turkey (no. 39224/98)Friendly settlement

The applicants, Nafiye Çardakçı, Saniye Çardakçı, Atifet Çardakçı and Harun Çardakçı, are Turkish nationals who were born in 1950, 1974, 1977 and 1978 respectively and live in Hakkari (Turkey).

They relied on Articles 2 (right to life), 8 (right to respect for private and family life), Article1 of Protocol No. 1 (protection of property) and Article 13 (right to an effective remedy) on account of the death of Sabri Çardakçı and the burning of their home.

The Court decided to strike the case out of its list following a friendly settlement, under the terms of which the applicants are to receive EUR 20,000. (The judgment is available only in French.)

Violation of Article 5 §§ 3, 4 and 5

Çetinkaya and Çağlayan v. Turkey (nos. 3921/02, 35003/02 and 17261/03)

The applicants, Fahriye Çetinkaya and Akın Çağlayan, are Turkish nationals who were born in 1978 and 1980 respectively, and live in Istanbul.

They relied on Articles 3 (prohibition of inhuman or degrading treatment), 13 (right to an effective remedy) and 5 §§ 3 (right to be brought promptly before a judge), 4 (right to have lawfulness of detention decided speedily by a court) and 5 (right to liberty and security).

The Court held unanimously that there had been a violation of Article 5 §§ 3 and 4 concerning the length of detention in police custody (six days without judicial intervention) and Article 5 § 5 concerning the lack of a right to compensation under domestic law. The applicants were awarded EUR 1,000, each, for non-pecuniary damage and EUR 1,500, jointly, for costs and expenses. The remainder of the application was declared inadmissible. (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

No violation of Article 10

Falakaoğlu and Saygılı v. Turkey (nos. 22147/02 and 24972/03)

Violation of Article 6 § 1 (fairness)

Falakaoğlu v. Turkey (No. 3) (no. 16229/03)Violation of Article 10

The applicants, Bülent Falakaoğlu and Fevzi Saygılı, are Turkish nationals who were born in 1974 and 1966 respectively and live in Istanbul. At the material time Bülent Falakaoğlu was the editor of the daily newspaper Yeni Evrensel (New Universality) and Fevzi Saygılı was its owner.

Relying on Article 6 § 1 (right to a fair trial), the applicants complained that they had not been provided with a copy of the opinion of the Principal Public Prosecutor at the Court of Cassation. They further submitted, under Article 10, that their criminal convictions and the temporary closures of their paper had infringed their right to freedom of expression.

The Court held that there had been violations of Articles 6 § 1 and 10. It awarded Bülent Falakaoğlu EUR 2,000 for pecuniary damage, EUR 2,000 for non-pecuniary damage and EUR 1,000 for costs and expenses. In the case of Falakaoğlu and Saygılı the Court awarded the applicants EUR 1,000 for costs and expenses. 

(The judgments are available only in French.)

Kepeneklioğlu v. Turkey (no 73520/01)Violation of Article 8

The applicant, Adem Kepeneklioğlu, is a Turkish national who was born in 1954 and lives in Adana (Turkey).

He alleged that there had been an infringement of his right to respect for his correspondence as set forth in Article 8 on account of the censorship of a letter he had sent to his lawyer in March 2001.

The Court held that there had been a violation of Article 8 and that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. It awarded him EUR 1,500 for costs and expenses, less EUR 715 he had already received from the Council of Europe in legal aid. (The judgment is available only in French.)

No violation of Article 3 (inhuman treatment)

No violation of Article 6 § 1 (fairness)

Kondu v. Turkey (no. 75694/01)Violation of Article 6 § 1 (length)

The applicant, Mahfuz Kondu, is a Turkish national who was born in 1977 and lives in Batman (Turkey).

Relying on Article 3 (prohibition of inhuman or degrading treatment), the applicant complained of the anxiety he had suffered throughout criminal proceedings against him and of the fact that he had been placed during his pre-trial detention in a prison for adults instead of a juvenile offender institution. He further alleged, under Article 6 § 1 (right to a fair trial), that the state security court which had tried and sentenced him had not been an “independent and impartial tribunal” because one of its members was a military judge. In addition, he complained of the length of the criminal proceedings, seven years and four months.

The Court held unanimously that there had been no violation of Article 3 and no violation of Article 6 § 1 as regards the allegations concerning the fairness of the proceedings. It held unanimously that there had been a violation of Article 6 § 1 on account of the length of the criminal proceedings and awarded the applicant EUR 4,000 for pecuniary and non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

Repetitive cases

In the following cases the Court has reached the same findings as in similar cases raising the same issues under the Convention.

Violation of Article 1 of Protocol No. 1

Kahraman Korkmaz and Others v. Turkey (no. 47354/99)

Kurt and Others v. Turkey (no. 13932/03)

The 31 applicants are all Turkish nationals.

Relying on Article 1 of Protocol No. 1 (protection of property), they complained of delay in the payment of additional compensation for expropriation. In the case of Kurt and Others, the applicants also relied on Article 6 § 1 (right to a fair hearing).

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1. In the case of Kurt and Others it held that it was not necessary to examine separately the complaint under Article 6 § 1 and awarded the applicants EUR 77,500 for pecuniary damage. In the case of Kahraman Korkmaz and Others the Court held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and awarded them the overall sum of EUR 83,260 for pecuniary damage and EUR1,000 jointly for costs and expenses. (The judgments are available only in French.)

Kutbettin Baran v. Turkey (no. 46777/99)Violation of Article 6 § 1 (fairness)

The applicant, Kutbettin Baran, is a Turkish national who was born in 1973 and lives in Diyarbakır (Turkey).

He relied in particular on Article 6 § 1 (right to a fair trial).

The Court held that there had been a violation of Article 6 § 1 on account of Istanbul State Security Court’s lack of independence and impartiality and that it was not necessary to examine the remainder of the applicant’s complaints under Article 6. It held that the judgment constituted in itself sufficient just satisfaction for non-pecuniary damage.

(The judgment is available only in French.)

Length-of-proceedings case

In the following case the applicant complained under Article 6 § 1 (right to a fair hearing within a reasonable time) of the excessive length of administrative proceedings.

Rodoplu v. Turkey (no. 41665/02)Violation of Article 6 § 1 (length)
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Violation of Article 6 § 1 (length)

Çobanoğlu and Budak v. Turkey (no. 45977/99)Violation of Article 5 § 3

The applicants, Lokman Çobanoğlu and Ferhat Budak, are Turkish nationals who were born in 1977 and live in Hakkari (Turkey).

In March 1994 they were arrested and remanded in custody on suspicion of having hidden members of the illegal organisation PKK. In December 1999 they were sentenced to prison terms of 16 years and 8 months, those sentences being upheld by the Court of Cassation in October 2000.

The applicants complained, under Article 5 § 3 (right to liberty and security) and 6 § 1 (right to a fair trial within a reasonable time), about the length of their pre-trial detention (some five years and eight months) and of the criminal proceedings against them (some six years and seven months).

The Court held unanimously that there had been a violation of Articles 5 § 3 and 6 § 1. As the applicants had not submitted any claim for just satisfaction within the time allowed, the Court considered that no award should be made to them under that head. (The judgment is available only in French.)

Ekinci and Akalın v. Turkey (no. 77097/01)Violation of Article 8

The applicants, Esmahan Ekinci and Fatime Akalın, are Turkish nationals who were born in 1957 and 1968 respectively. When they lodged their application they were detained in Niğde prison (Turkey).

In November 1998, while they were serving a prison sentence for belonging to a terrorist organisation, the applicants were charged with rebellion against the prison administration; however, those proceedings were discontinued. They were subsequently also charged with having taken part in an uprising of prisoners, and those proceedings are still pending. The applicants sent a number of letters to their lawyer which the prison authorities failed to send on.

The applicants complained, in particular under Articles 8 (right to respect for one’s correspondence) and 13 (right to an effective remedy), of their inability to correspond with their lawyer.

The Court reiterated that correspondence with one’s lawyer, regardless of its purpose, was privileged under Article 8 of the Convention. It held unanimously that there had been a violation of Article 8 and found that it did not need to examine separately the complaint under Article 13. The Court awarded each of the applicants EUR 1,000 for non-pecuniary damage and EUR 1,500 jointly for costs and expenses, less the EUR 715 already received by way of legal aid from the Council of Europe. (The judgment is available only in French.)

Non violation of Article 3 (inhuman treatment)

Kazım Gündoğan v. Turkey (no. 29/02) Violation of Article 3 (investigation)

The applicant, Kazım Gündoğan, is a Turkish national who was born in 1963 and lives in Tekirdağ (Turkey).

Following a law-enforcement operation in various remand prisons, the applicant, who had been detained in theÜsküdar E-type prison, was transferred to the Tekirdağ F-type prison in February 2001. On his arrival, he underwent a medical examination which revealed no signs of injury on his body.

The applicant filed a complaint against the administration of the remand prison for inhuman and degrading treatment, torture and breach of constitutional rights. He stated in particular that he had been subjected to falaka (beating of the soles of the feet) and asked to be examined by a doctor. He underwent two medical examinations in March 2001: the first revealed sensitivity and muscular pain on the left side, and the second revealed no signs of assault. The public prosecutor ordered the proceedings to be discontinued in March 2001, a decision that was confirmed by the president of the Assize Court in May 2001.

The applicant alleged that he had been ill-treated and complained of the lack of an effective investigation concerning his allegations under Article 3 (prohibition of inhuman or degrading treatment).

The Court found that there was nothing in the evidence before it to support the applicant’s allegation that he had been ill-treated. Consequently, it could not establish beyond all reasonable doubt that he had been subjected to treatment that was serious enough to fall within the scope of Article 3 and thus held unanimously that there had been no violation of the Convention under that head.

In addition, the Court held unanimously that there had been a violation of Article 3 on account of the absence of an effective official investigation into the allegations of ill-treatment. It found that it did not need to examine separately the complaint under Article 13 (right to an effective remedy).It awarded EUR 5,000for non-pecuniary damage and EUR1,500 for costs and expenses. (The judgment is available only in French.)

Repetitive case

In the following case the Court has reached the same findings as in similar cases raising the same issues under the Convention:

Violation of Article 1 of Protocol No. 1

Aslan and Özsoy v. Turkey (nos. 35973/02 and 5317/02)

The applicants, Refik Aslan and Ali Fuat Özsoy, are Turkish nationals who were born in 1965 and 1936 respectively and live in Hatay (Turkey).

They complained that the authorities had deprived them of their property without paying compensation. They relied on Article 1 of Protocol No. 1 (protection of property).

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained by the applicants. The Court awarded EUR60,000 to MrAslan and EUR90,000 to Mr Özsoy in respect of pecuniary damage and EUR 5,000, jointly, for costs and expenses. (The judgment is available only in English.)
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CHAMBER JUDGMENT

YUMAK AND SADAK v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Yumak and Sadak v. Turkey (application no. 10226/03).

The Court held by 5 votes to 2 that there had been no violation of Article 3 of Protocol No.1 to the European Convention on Human Rights (right to free elections).

(The judgment is available only in French.)

1.Principal facts

Mehmet Yumak and Resul Sadak are Turkish nationals who were born in 1962 and 1959 respectively and live in Şırnak (Turkey). Mr Yumak is self-employed, while Mr Sadak is Mayor of Idil.

The application concerns Turkish electoral law, according to which a party must obtain at least 10% of the national vote in parliamentary elections in order to win seats in the National Assembly.

In the parliamentary elections of 3 November 2002 the applicants stood as candidates for the political party DEHAP (Democratic People’s Party) in the province of Şırnak.

As a result of the ballot, DEHAP obtained approximately 45.95% of the vote (47,449 votes) in Şırnak province, but did not secure 10% of the vote nationally. The applicants were not elected, in accordance with section 33 of the Election of Members of Parliament Act (Law No. 2939), which states that “parties may not win seats unless they obtain, nationally, more than 10% of the votes validly cast”. Consequently, of the three parliamentary seats allotted to Şırnak province, two were filled by the AKP (Justice and Development Party), which obtained 14.05% of the vote (14,460 votes), and the third by an independent candidate, Mr Tatar, who obtained 9.69% of the vote (9,914 votes).

2.Procedure and composition of the Court

The application was lodged on 1 March 2003 and declared partly admissible on 9 May 2006.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Antonella Mularoni (San Marinese),

Elisabet Fura-Sandström (Swedish),

Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Article 3 of Protocol No. 1 to the European Convention on Human Rights (right to free elections), the applicants submitted that setting a threshold of 10% of the vote in parliamentary elections interfered with the free expression of the opinion of the people in their choice of the legislature.

Decision of the Court

Article 3 of Protocol No. 1 to the Convention

The Court noted that the 10% threshold for obtaining seats in the Turkish parliament was laid down in section 33 of law no. 2839. It had been introduced well before the elections of 3November 2002, so that the applicants could have foreseen that if their party did not cross the threshold they could not win any parliamentary seats, irrespective of the number of votes they obtained in their electoral constituency.

The Court accepted that the purpose of the measure was to avoid excessive parliamentary fragmentation and reinforce government stability, regard being had in particular to the period of instability which Turkey had been through in the 1970s.

As regards the proportionality of the measure, the Court observed that the Turkish electoral system, which had a high threshold without any corrective counterbalances, had produced in Turkey, after the elections of 3 November 2002, the least representative parliament since the introduction of the multi-party system in 1946. In concrete terms, 45.3% of the electorate (about 14.5million voters) was completely unrepresented in parliament. 

However, analysis of the results of parliamentary elections held since the adoption of the threshold showed that it could not as such block the emergence of political alternatives within society. Similarly, the Court noted with interest the Government’s argument that the aim of the threshold was to give small parties the possibility of establishing themselves nationally and thus form part of a national political project.

In that connection, the Court acknowledged that the Turkish authorities, both judicial and legislative, but also politicians, were best placed to assess the choice of an appropriate electoral system, and that it could not propose an ideal solution which would correct the shortcomings of the Turkish electoral system. However, it noted that of all the systems used in the member States of the Council of Europe3 the 10% threshold applied in Turkey appeared to be the highest.

Consequently, while noting that it was desirable for the threshold to be lowered and/or for corrective counterbalances to be introduced to ensure optimal representation of the various political tendencies without sacrificing the objective sought (the establishment of stable parliamentary majorities), the Court considered that it was important to leave the state concerned sufficient latitude. In that connection, it also attached importance to the fact that the electoral system was the subject of much debate within Turkish society and that numerous proposals of ways to correct the threshold’s effects were being made both in parliament and among leading figures of civil society. What was more, as early as 1995 the Constitutional Court had stressed that the constitutional principles of fair representation and governmental stability necessarily had to be combined in such a way as to balance and complement each other.

That being so, the Court considered that Turkey had not overstepped its wide margin of appreciation with regard to Article3 of Protocol No. 1, notwithstanding the high level of the threshold complained of. It accordingly held that there had been no violation of Article 3 of Protocol No.1.

Judges Cabral Barreto and Mularoni expressed a joint dissenting opinion, which is annexed to the judgment.
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Chamber judgments concerning 
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Menteş v. Turkey (no. 36487/02)Two violations of Article 6 (fairness)

The applicant, Güler Menteş, is a Turkish national who was born in 1972 and lives in Diyarbakır (Turkey). She is the chair of the provincial branch for women of the HADEP (People’s Democracy Party).

In August 2000 she was charged with aiding and abetting the cause of the PKK (Kurdistan Workers’ Party). She was accused of having organised and taken part in an illegal demonstration to protest about the death sentence imposed on the PKK leader, of having taken part in protests against F-type prisons and of having made statements to the press concerning Abdullah Öcalan. In June 2001 the applicant was sentenced by a state security court to a prison term of three years and nine months. The Court of Cassation upheld her conviction and sentence in March 2002.

The applicant complained, under Article 6 (right to a fair trial), that the proceedings before the state security court had been unfair as it had not taken evidence properly and witnesses for the prosecution had not been examined at the trial. She further alleged that she had not received the submissions of Principal State Counsel at the Court of Cassation.

The Court held unanimously that there had been a violation of Article 6 §§ 1 and 3 (d), on account of the restriction of the applicant’s defence rights and the failure to notify her of Principal State Counsel’s submissions. It further held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded her EUR 1,500 for costs and expenses. (The judgment is available only in French.)

Sümer v. Turkey (no. 27158/02)Violation of Article 6 § 1 (fairness)

The applicant, Cemal Sümer, is a Turkish national who was born in 1962 and lives in Izmir (Turkey).

In March 2002 the applicant was sentenced by Izmir Magistrate’s Court to pay a fine of about EUR 180, following a complaint by his bank that he had issued a cheque without sufficient funds. He appealed unsuccessfully against that sentence before the higher criminal court.

The applicant alleged that he had not been given a fair trial within the meaning of Article 6§1 (right to a fair trial) as the Turkish courts which ruled on his case had not held hearings.

The Court held unanimously that there had been a violation of Article 6 § 1 as the applicant had not had a public hearing before the courts dealing with his case. It awarded the applicant EUR 1,000 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

Length-of-proceedings cases

In the following cases, the applicants, relying on Article 6 § 1 (right to a fair hearing within a reasonable time), complained in particular about the excessive length of (non-criminal) proceedings.

Violation of Article 6 § 1 (length)

Kadriye Sülün v. Turkey (no. 33158/03)
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Chamber judgments concerning

Bulgaria, Croatia, Germany, Luxembourg, Romania, Russia, Spain, 

“the former Yugoslav Republic of Macedonia”,Turkey and Ukraine

No violation of Articles 3, 8, 14 and 18

No violation of Article 1 of Protocol No. 1

Aksakal v. Turkey (no. 37850/97)Violation of Article 13

No violation of Articles 3, 8, 13 and 14 

Soylu v. Turkey (no. 43854/98)No violation of Article 1 of Protocol No. 1

The applicants, Halis Aksakal and Mehmet Soylu, are Turkish nationals who were born in 1963 and 1954 respectively. Mr Aksakal lives in Diyarbakır (Turkey) and Mr Soylu lives in Istanbul.

At the time of the events, both applicants lived respectively in villages in the provinces of Diyarbakır and Mardin situated in the then state-of-emergency region of Turkey. Terrorist activity was a major concern in the area due to on-going conflict between the security forces and sections of the Kurdish population calling for Kurdish autonomy, in particular members of the PKK (Workers’ Party of Kurdistan). The applicants alleged that state security forces forcibly evicted them from their homes and destroyed their property and that the national authorities’ failed to carry out an effective investigation into those complaints.

They relied on Articles 3 (prohibition of inhuman or degrading treatment), 8 (right to respect for private and family life) and 13 (right to an effective remedy) and Article 1 of Protocol No. 1 (protection of property). They also maintained, under Article 14 (prohibition of discrimination), that they were victims of discrimination due to their Kurdish origin, as the destruction of their houses and possessions were part of an official policy. Mr Aksakal also relied on Article 6 (right to a fair hearing) and Article 18(limitation on use of restrictions on rights).

The Court held unanimously that in both cases there had been no violation of Articles 3, 8 and 14, and Article 1 of Protocol No. 1. 

In the case of Aksakal, the Court also held unanimously that there was no violation of Article 18 and that it was not necessary to determine whether there had been a violation of Article 6 § 1. It further held, by six votes toone, that there had been a violation of Article 13. 

The Court awarded Mr Aksakal EUR4,000 in respect of non-pecuniary damage and EUR3,000 for costs and expenses (less EUR630 granted by way of legal aid). (The judgments are available only in English.)

Balık v. Turkey (no. 6663/02) Violation of Article 5 §§ 1 c), 4 and 5

The applicant, Edip Balık, is a Turkish national who was born in 1973.

He was arrested and taken into police custody on 5 July 2001 on suspicion of being a member of an illegal organisation. On 13 July 2001 he was detained pending trial and transferred to Diyarbakır Prison. Shortly after being admitted to prison he was returned to police custody for questioning, with judicial authorisation. He was sentenced to life imprisonment on 31October 2002.

The applicant complained of the unlawfulness and the length of his detention on security police premises and maintained that he had not had any effective remedy or any right to compensation. He relied on Article 5 §§ 3, 4 and 5 (right to liberty and security).

The Court held unanimously that there had been a violation of Article 5 § 1 (c) in that the applicant had been in a situation resembling police custody for about 20 days. It held unanimously that there had been a violation of Article 5 § 4 on account of the lack of a remedy by which the applicant could have challenged his detention on police premises. Lastly, the Court held unanimously that there had been a violation of Article 5 § 5 in that the applicant had been unable to seek compensation for being deprived of his liberty in breach of the Convention. By way of just satisfaction, the Court awarded the applicant EUR 4,500for non-pecuniary damage. (The judgment is available only in French.)

Evrenos Önen v. Turkey (no. 29782/02)Violation of Article 6 § 1 (fairness)

The applicant, Evrenos Önen, is a Turkish national who was born in 1937 and lives in İzmir.

The applicant is the owner of a water station in İzmir and had criminal proceedings brought against him for not complying with regulation requirements concerning packaging and marketing of spring and mineral water. As a result, the applicant was issued with a fine and, subsequently, not having paid the fine, with a penal order.

Relying on Article 6 § 1 (right to a fair trial), the applicant alleged that, in connection with those proceedings, he did not have adequate time and facilities for the preparation of his defence and that he was not allowed to defend himself in person or through a lawyer as there were no public hearings. He complained that if he had had a trial with a hearing rather than a penal order, he would have had the opportunity to appeal before the Court of Cassation.

The Court held unanimously that there had been a violation of Article 6 § 1 and that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained by the applicant. The Court awarded him EUR 2,160 for pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in English.)

Karatay and Others v. Turkey (no. 11468/02)Violation of Article 5 §§ 3 and 4

The applicants, Fırat Karatay, Fesih Karatay and Şeyhmus Karatay, are Turkish nationals who were born in 1975, 1973 and 1949 respectively and live in Mardin (Turkey). They all worked for a textile company in Çukurova which filed a petition against the first applicant for fraud. Subsequently, all three applicants were arrested on suspicion of fraud and charged with embezzlement for which the first applicant was convicted and sentenced to five years and four months’ imprisonment. The second and third applicants were acquitted.

Relying on Article 5 § 3 (right to liberty and security), the applicants complained about the length of their detention on remand, which lasted approximately one year for the first applicant and almost seven months for the second and third applicants. They also complained that, during their detention, as they were never brought before a judge or given access to investigation files, they were deprived of the possibility of effectively arguing for their release pending trial, in breach of Article 5 § 4 (right to have lawfulness of detention decided speedily by a court).

The Court held unanimously that there had been a violation of Article 5 §§ 3 and 4 and awarded EUR 2,000 to the first applicant and EUR 1,500, each, to the second and third applicants in respect of non-pecuniary damage, and EUR 1,500, jointly, for costs and expenses. (The judgment is available only in English.)

Soysal and Others v. Turkey (nos. 54461/00, 54579/00 and 55922/00) Violation of Article 13

The five applicants are all Turkish nationals employed in the civil service. They claim that they were transferred to another post on account of their membership of a trade union.

Relying in particular on Articles 11 (freedom of assembly and association) and 13 (right to an effective remedy), the applicants alleged that the decisions to transfer them had infringed their right to freedom of expression, assembly and association and complained that they had not had an effective remedy by which to challenge those decisions.

The Court declared the complaint under Article 13 admissible and the other complaints inadmissible. It noted that Article 4 (g) of Legislative Decree no. 285 granted the governor of the state of emergency region wide-ranging powers as regards transfers. As there was no remedy in Turkish law by which the applicants could have challenged the decision by the governor of the state of emergency region to transfer them, the Court held unanimously that there had been a violation of Article 13 and awarded four of the five applicants EUR 500each for non-pecuniary damage and EUR 2,000jointly for costs and expenses. (The judgment is available only in French.)

Taner v. Turkey (no. 38414/02)Violation of Article 6 § 1 (fairness)

The applicant, Umut Taner, is a Turkish national who was born in 1984 and lives in İzmir (Turkey). 

The application concerned criminal proceedings against the applicant for causing actual bodily harm following a quarrel with a man in a park which turned into a fight and resulted in the applicant stabbing the man in the leg. The applicant was convicted by İzmir Magistrates’ Court and issued with a penal order which sentenced him to pay a fine. The applicant denied having injured the man and challenged that decision. Having been warned that the fine would be converted into a prison sentence if the applicant did not pay, he paid the relevant charge.

Relying on Article 6 (right to a fair trial), the applicant complained that, not being informed promptly about the criminal charge against him, he had not received a fair and public hearing, had not had adequate time and facilities for the preparation of his defence and had not been allowed to defend himself in person or through a lawyer.

The Court held unanimously that there had been a violation of Article 6. No valid claim for just satisfaction having been submitted, the Court considered that no award should be made. (The judgment is available only in English.)

Varsak v. Turkey (no. 6281/02)Violation of Article 6

The applicant, Şeref Varsak, is a Turkish national who was born in 1968 and lives in İzmir (Turkey).

Following a complaint by his wife alleging domestic violence, he was ordered to pay a fine equivalent to EUR 100. The applicant lodged an objection, which was dismissed by the İzmir Criminal Court on 19 July 2001.

The applicant complained that there had been no hearing in his case. He relied on Article 6 (right to a fair hearing).

The Court held unanimously that there had been a violation of Article 6 on account of the lack of a hearing in proceedings in Turkey. It considered that the judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 700 for costs and expenses. (The judgment is available only in French.)

No violation of Article 2 (right to life)

Yüksel Erdoğan and Others v. Turkey (no. 57049/00) Violation of Article 2 (investigation)

The applicants, Yüksel Erdoğan, Meliha Erdoğan, Sinan Erdoğan, Bahar Sağlam, ŞinasiYalçın, Hüsnü Yalçın, Ali Yalçın, Ramazan Erdoğan and Raşidiye Erdoğan, are all Turkish nationals. The application concerns the killing of three of their relatives resulting from an armed clash on 28 September 1994 in a café with police officers from the Anti-Terror Branch of the Istanbul Security Directorate, following a tip-off received from an anonymous caller. 

Relying on Articles 2 (right to life) and 6 (right to a fair trial within a reasonable time), the applicants alleged that the use of force employed by the security forces against their relatives had been disproportionate, the result of a premeditated plan to unlawfully kill them, that the authorities had failed to conduct an effective investigation into the circumstances of the case and that the length (eight years and nine months) of proceedings brought against the police officers concerned were excessive.

Taking into account the lack of diligence shown by the representatives of the applicants Ramazan Erdoğan and Raşidiye Erdoğan and, in the absence of a serious indication that the applicants wished to lodge or pursue the application, the Court, unanimously, decided to strike the case out of the list insofar as it was brought on behalf of Ramazan Erdoğan and Raşidiye Erdoğan in respect of the killing of Fuat Erdoğan. The Court declared the application admissible insofar as it was brought by the other seven applicants. 

The Court found that it had not been sufficiently proved that there was a premeditated plan to kill the applicants’ relatives but that it had been established that the police officers had ordered the deceased to surrender, had given the necessary warnings before shooting and only started shooting, at long range, after being fired at. The Court also accepted that the police officers had believed that it was necessary to continue firing until the suspects stopped firing back. Given the emergency nature of situation - police officers confronted with armed suspects in a public place - the Court considered that the use of lethal force, however regrettable, had not exceeded what was “absolutely necessary” for the purposes of self-defence and carrying out a lawful arrest. The Court therefore held, by six votes to one, that there had been no violation of Article 2 as regards the death of İsmet Erdoğan and Elmas Yalçın, 

However, the Court did find that the criminal investigation had serious shortcomings, such as the failure to establish whether the deceased had ever handled the firearms found at the scene of the incident and the absence of photographs taken at the scene of the incident or of sketches to give an idea of each police officer’s position in the café at the time of the shootings. Furthermore, the Court observed that only six witnesses had made statements in the course of proceedings before Istanbul Assize Court, three of whom were police officers who had participated in the police operation in question and one of whom was the owner of the café who had not been present at the time of the incident. With regard to those shortcomings and the duration of the trial proceedings, the Court held unanimously that there had been a breach of the State’s procedural obligation under Article 2.

As the applicants had not submitted any claim for just satisfaction, the Court held that it was unnecessary to make such an award. (The judgment is available only in English.)

Repetitive cases

In the following cases the Court has reached the same findings as in similar cases raising the same issues under the Convention:

Violation of Article 6 § 1 (fairness)

Akıntı and Others v. Turkey (no. 59645/00)

Canpolat v. Turkey (no. 63354/00)

Canseven v. Turkey (no. 70317/01)

The 11 applicants are all Turkish nationals. 

They alleged, in particular, under Article 6 § 1 (right to a fair trial), that the state security courts which had tried and sentenced them had not been “independent and impartial tribunals” because one of their members had been a military judge. Relying on the same article, Mr Canpolat also complained about the length (two years and six months) of criminal proceedings brought against him and Mr Canseven about the non-communication of a written opinion from the principal prosecutor at the Court of Cassation. Mr Canseven further relied on Article 3 (prohibition of inhuman or degrading treatment) claiming that he was convicted of being a member of an illegal organisation and of throwing Molotov cocktails at various banks on the basis of statements extracted under torture.

The Court held unanimously that there had been a violation of Article 6 § 1 concerning the independence and impartiality of the courts which tried the applicants and that the finding of a violation constituted in itself sufficient just satisfaction for non-pecuniary damage sustained by the applicants in the cases of Akıntı and Others and Canpolat. For costs and expenses, the Court awarded EUR1,000 to MrCanpolat and EUR1,000, jointly, to the applicants in the case of Akıntı and Others.

In the case Canseven, the applicant not having submitted any claim for just satisfaction, the Court held that it was unnecessary to make such an award. Nevertheless, it considered that where an individual, as in the applicant’s case, had been convicted by a court which did not meet the Convention requirements of independence and impartiality, a retrial or a reopening of the case, if requested, represented, in principle, an appropriate way of redressing the violation. The Court further held that it was not necessary to consider the applicant’s complaint relating to the fairness of the proceedings. 

The remainder of the applications in the cases of Canseven and Canpolat were declared inadmissible. (The judgments are available only in English.)
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CHAMBER JUDGMENT

ZEYNEP ÖZCAN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Zeynep Özcan v. Turkey (application no. 45906/99). 

The Court held unanimously that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 10,000 euros (EUR) for non-pecuniary damage and EUR 3,500 for costs and expenses, less the EUR 750 already received from the Council of Europe by way of legal aid. (The judgment is available only in French.)

1.Principal facts

The applicant, Zeynep Özcan, is a Turkish national who was born in 1973 and lives in Istanbul.

The applicant, who was suspected of having stolen money and jewellery from the home of an individual for whom she carried out housework, was arrested and placed in police custody on 2 July 1998.

An initial medical report, drawn up on the same date, noted injuries. At the request of the prosecution service, the applicant was re-examined on 3 July; according to that report, she had a bruise measuring 9 x 4 cm on the inside and middle of the left arm, a triangle-shaped bruise in the middle of the right arm, a bruise measuring 6 x 4 cm with slight bleeding on the interior of the right elbow and a bruise measuring 1 x 2 cm underneath the left cheek bone. According to the report, the applicant claimed that she had been suspended by the arms and slapped in the face, that her arms had been squeezed and that her hair had also been pulled. 

The applicant was released towards 7 p.m. on 3 July 1998. A ruling that there was no case to answer was issued on 9 July 1998.

On the day of her release, the applicant lodged a complaint against the police officers responsible for her detention in police custody, alleging torture. 

On 14 June 2002 Bakırköy Assize Court sentenced police officers Mehmet Ali Karakullukçu and Hürdoğan Sakarya to ten months’ imprisonment and 15 days of exclusion from public service for acts of torture and inhuman or degrading punishment or treatment in respect of the applicant, with a view to extracting a confession from her. The court then ordered a stay of execution of this sentence. It also ordered the police officers to pay the applicant about EUR 1,406 in respect of non-pecuniary damage.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 16 November 1998.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Antonella Mularoni (San Marinese),

Danutė Jočienė (Lithuanian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant alleged, in particular, that she had been subjected to treatment contrary to Article 3 during her detention in police custody and complained of the lack of an effective remedy against arbitrary action by the police. 

Decision of the Court

Article 3

The Court noted that, in spite of the seriousness of the offences with which they were charged, the police officers had continued to exercise their duties within the police force, without being troubled. For example, no disciplinary measure had been taken against them at any stage of the proceedings, even after the latter had terminated, with a view to excluding them permanently or temporarily from public service. In addition, both the manner in which the proceedings were conducted before the Assize Court and the sentences imposed on the police officers in question, sentences which amounted to de facto impunity, were elements which called into question the State’s vigilance. 

Accordingly, the Court concluded that there had been a violation of Article 3.
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Finland, Poland, and Turkey

Violation of Article 6 § 1 (fairness)

Benli v. Turkey (no. 65715/01)No violation of Article 10

The applicant, Mustafa Benli, is a Turkish national who was born in 1971 and lives in Bursa (Turkey). At the relevant time, he was the owner and editor-in-chief of the political journals Hedef (The Target), Liseli Arkadaş (The High-School-Pupil Friend) and Alevi Halk Gerçeği (The Truth of the Alevi People). 

In 1998 Ankara State Security Court sentenced the applicant to four years and six months’ imprisonment for assisting the TDP (Turkish Revolution Party – Türkiye Devrim Partisi). In 1999 the Court of Cassation reclassified the offence as membership of an armed group. The case was remitted to the state security court, which sentenced the applicant to 12 years and six months’ imprisonment.

The applicant alleged that he had been convicted following an unfair trial, on account of the presence of a military judge on the bench of the state security court. He also alleged that his conviction, in his capacity as editor-in-chief, had, among other things, entailed a violation of his right to freedom of expression. He relied, in particular, on Articles 6 (right to a fair trial) and 10 (freedom of expression).

The Court concluded, unanimously, that there had been a violation of Article 6 § 1 on account of Ankara State Security Court’s lack of independence and impartiality and held that it was not necessary to examine the other complaints under Article 6. 

The Court also considered that the applicant could not be said to have been convicted on account of the expression of his opinions or participation in meetings, but for his membership of an illegal organisation, classified as terrorist in nature by the Turkish courts. Thus, the question of interference with his right to freedom of expression did not arise. Accordingly, the Court concluded, unanimously, that there had not been a violation of Article 10 and held that no separate question arose under Article 9. 

The Court considered that its judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and dismissed the remainder of the claim for just satisfaction. (The judgment is available only in French.)

Gürü Toprak v. Turkey (no. 39452/98)No violation of Article 3

The applicant, Gürü Toprak, is a Turkish national who was born in 1960 and lives in Siirt (Turkey).

The applicant was arrested by the police in May 1997, following an anonymous call denouncing him as a member of the PKK. The circumstances of his arrest and questioning are disputed by the parties. 

According to the Turkish Government, officers in civilian clothing went to the applicant’s home on 19May 1997 in order to arrest him. The applicant and his sons put up violent resistance to the police officers and wounded two of them, one with a knife. On the same day the applicant was examined by a doctor who noted superficial grazing on the left cheekbone and an injury on his right elbow. Grenades were seized following a confession by the applicant. 

The applicant alleged that he had been attacked in the company of his three sons by individuals whose status as police officers had been unknown to him. He had then been “ill-treated” by his questioners in order to extract a confession, and he had therefore signed his confession under compulsion. On questioning, the applicant’s children stated, among other things, that their father had argued with the police officers who had come to arrest him; one of them also said that their father sometimes got worked up on account of his stomach problems. 

On 12 December 1997 the applicant was sentenced to three years and nine months’ imprisonment for membership of the PKK. He appealed unsuccessfully against his conviction. 

The applicant alleged that he had been assaulted by the police during his arrest and detention in police custody. He relied on Articles 3 (prohibition of inhuman or degrading treatment), 13 (right to an effective remedy) and 14 (prohibition of discrimination).

The Court considered that, even supposing that the applicant had never attempted to wound the police officer, the description of the dispute given by the protagonists sufficed, in itself, to conclude that the force used to arrest him had not exceeded what was necessary on account of the applicant’s intemperate behaviour and militancy. He could not therefore complain of having been subjected to sufficiently serious treatment to fall within the scope of Article 3.

In addition, the case file did not point to any factual presumption against the Turkish police authorities concerning the conditions of the applicant’s detention in police custody. The Court considered that the applicant could not be said to have sufficiently brought his complaint to the attention of the judicial authorities.

Consequently, the Court concluded that there was insufficient evidence to raise a reasonable suspicion that the police officers had inflicted disproportionate and/or prohibited treatment on the applicant on account of his political opinions, or to call into question the manner in which the judicial authorities had reacted to his allegations.It therefore held, unanimously, that there had not been a violation of Article 3, taken in isolation or combined with Articles 13 and 14. (The judgment is available only in French.)

Oyman v. Turkey (no. 39856/02)Violation of Article 6 § 1 (fairness)

The applicant, Ayşe Oyman, is a Turkish national who was born in 1978 and lives in Izmir (Turkey). 

In April 2002 the local office of the newspaper Yedinci Gündem, which was represented by the applicant, was searched. In June 2002 the applicant was sentenced to three months’ imprisonment, commuted to a fine, for having distributed the newspaper in spite of a ban. An appeal lodged by the applicant was dismissed.

The applicant alleged that she had not had a fair trial on account, among other things, of the fact that a hearing had not been held in her case, the fact that the indictment had not been served on her, and the impossibility of replying to the Prosecutor of the Republic’s opinion. She relied, in particular, on Articles 6 (right to a fair trial), 9 (right to freedom of thought, conscience and religion) and 10 (freedom of expression).

The Court concluded, unanimously, that there had been a violation of Article 6 § 1 and considered that it was not necessary to examine separately the applicant’s other complaints. It held that its judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded her EUR 1,000 for costs and expenses, less the EUR 850 she had already received from the Council of Europe in legal aid. (The judgment is available only in French.)

Özçelik v. Turkey (no. 56497/00)Violation of Article 5 §§ 3 and 4

The applicant, Osman Özçelik, former Deputy Chairman of the pro-Kurdish HADEP (People’s Democratic Party), is a Turkish national who was born in 1952 and lives in Ankara.

The application concerned Mr Özçelik’s arrest and detention in police custody on 21 July 1999 during the course of a police operation carried out by the security forces against the PKK. The applicant was questioned, in particular, about statements he made on several television programmes, broadcast on MED-TV, a pro-Kurdish channel and in which he had taken part in his capacity as Deputy Chairman of HADEP. In August 1999 he was charged with aiding and abetting members of the PKK on account of statements he had made during those television programmes. Finally, in June 2002, Ankara State Security Court, under Law no. 4616, decided to suspend criminal proceedings against the applicant, holding that, should he be convicted of a similar offence within five years of that decision, a final sentence would be imposed.

Relying, in particular, on Article 5 (right to liberty and security), the applicant complained that there had been no reasonable suspicion for his arrest, that he had been held in police custody without being brought before a judge and that he had had no remedy under domestic law to challenge the lawfulness of his detention.

Taking into consideration that a search warrant had been issued against the applicant, that he had attempted to escape when police officers asked him for identification papers and that he had been arrested during the course of a police operation, the Court concluded that there had been a “reasonable suspicion” for arresting the applicant and rejected the applicant’s complaint under Article 5 § 1 (c).

However, the Court could not accept that it had been necessary to detain the applicant for six days without him being brought before a judge, and held unanimously that there had been a violation of Article 5 § 3. The Court also held unanimously that there had been a violation of Article 5 § 4 on account of the lack of an effective remedy. The applicant was awarded EUR1,500 in respect of non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.)

Violation of Article 5 § 3

Remzi Aydın v. Turkey (no. 30911/04)Violation of Article 6 § 1 (length)

The applicant, Remzi Aydın, is a Turkish national who was born in 1973 and is currently detained in Kocaeli Prison (Turkey). 

The applicant, who was suspected of having carried out 43 terrorist acts on behalf of an illegal organisation, was arrested on 29 July 1998 while he was performing his military service. The proceedings are currently pending before Istanbul Assize Court. The applicant went on hunger strike while in detention.

The applicant alleged that his continued detention, in spite of his state of health, had amounted to a violation of Article 3 (prohibition of inhuman and degrading treatment). Relying on Article 5 § 3 (right to liberty and security), he complained of the length of his pre-trial detention, namely seven years and three months to date. Under Article 6 § 1 (right to a fair trial within a reasonable time), he also complained about the length of the proceedings brought against him, namely eight years and six months to date. 

The Court declared the application admissible with regard to the complaints under Articles 5 and 6 and declared the remainder inadmissible, as manifestly ill-founded. It concluded, unanimously, that there had been a violation of Article 5 § 3 and Article 6 § 1 and awarded the applicant EUR 6,000 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

No violation of Article 2 (death)

Violation of Article 2 (investigation)

No violation of Article 14

Salgın v. Turkey (no. 46748/99)

The applicant, Seyfeddin Salgın, is a Turkish national who was born in 1946 and lives in Kızıltepe (Turkey). He is the father of İsa Salgın, who died in 1997, aged 25, while performing military service. 

In June 1997 İsa Salgın travelled to the Akçay training barracks in İskenderun in order to carry out his military service. He was found dead in front of his guard post on 22November 1997.

A criminal investigation was immediately opened, then an administrative investigation. As part of the investigations, witness statements were taken from other soldiers, who said that İsa had been noted for his irritable and even aggressive behaviour but had calmed down after the birth of his son. During a manoeuvre on 10 November, he had panicked, thinking that he had seen terrorists, and had emptied his magazine into the air. At about 5 p.m. on the day of his death, the other guards on duty heard a shot and saw a tracer bullet heading into the air. On searching for the source of the shot, they found İsa, on his knees, his chest facing towards the ground and resting on his G3 rifle. 

The autopsy on the deceased’s body found a bullet entry wound, measuring 4 x 3 cm, above the left nipple and surrounded by a burn mark, and three bullet exit wounds in the dorsal region. According to the forensic doctors, these had been caused by a burst of close-range shots; the three bullets had followed an oblique path and destroyed the upper section of the heart, the main veins, the lower left section of the lungs and one vertebra. 

On 26 May 1998 the military prosecutor concluded that İsa had committed suicide and that it was not necessary to bring proceedings in this connection. The applicant appealed unsuccessfully against this decision. 

The applicant alleged that his son had not committed suicide but had been killed by a corporal or a soldier. He relied, in particular, on Articles 2 (right to life), 13 (right to an effective remedy) and 14 (prohibition of discrimination).

Having regard to the evidence before it, the Court considered that any allegation that İsa Salgın had been murdered would be purely speculative. Seeing no reason to contest the finding established by the Turkish authorities, to the effect that the applicant’s son had committed suicide, the Court concluded unanimously that there had not been a violation of Article 2 with regard to the death of the applicant’s son. Furthermore, like the Turkish authorities, the Court accepted that a form of unpredictable psychological depression had caused İsa to commit suicide, since, during his lifetime, he had apparently displayed no behaviour traits suggesting a real and immediate likelihood that he would end his life. No blame could therefore be attached to Turkey for failing to meet its obligation to protect the applicant’s son from himself. 

In addition, the Court was of the opinion that the exact circumstances of İsa’s death had not been duly assessed and determined. It also noted that the applicant had in effect been excluded from the investigation. In those circumstances, the Court considered that the investigation carried out in this case, taken as a whole, had not been “effective”. It therefore concluded unanimously that there had been a procedural violation of Article 2.

The Court also concluded, unanimously, that it was not necessary to examine the case under Article 13 and that there had been no violation of Article 14.

By way of just satisfaction, the Court awarded the applicant EUR 12,500 for non-pecuniary damage, of which EUR 10,000 was to be assigned to the deceased’s heirs, and EUR 3,057 for costs and expenses, minus the EUR 630 already received from the Council of Europe by way of legal aid. (The judgement is available only in French).

Ünsal v. Turkey (no. 24632/02)Violation of Article 6 §§ 1 and 3 (c) 

The applicant, Kaan Ünsal, is a Turkish national who was born in 1968. He is currently held in Ankara Prison (Turkey). 

In May 2001 he was sentenced to 12 years and six months’ imprisonment for membership of the illegal organisation DHKP C (Revolutionary Party of the People’s Liberation – Front, armed extreme left). That sentence was halved following the entry into force of the new Criminal Code.

Relying on Article 6 (right to a fair trial), the applicant complained about the unfairness of the proceedings brought against him; in particular, he alleged that he had never been invited to attend the hearings before Erzurum State Security Court.

The applicant considered that the criminal proceedings brought against him had not been fair. He relied on Article 6 §§ 1 and 3 (right to a fair trial).

The Court concluded, unanimously, that there had been a violation of Article 6 §§ 1 and 3 (c). The Court reiterated that where a person had been convicted at the close of proceedings which were contrary to Article 6 of the Convention, a new trial or reopening of the proceedings, at the applicant’s request, was, in principle, an appropriate means of redressing the breach found. (The judgment is available only in French.)

Violation of Article 5 §§ 3 and 4

Veske v. Turkey (no. 11838/02)No violation of Article 5 § 5

The applicants, Ahmet Veske and Burhan Veske, are Turkish nationals who were born in 1961 and 1974 respectively and live in Istanbul.

The applicants, who were suspected of being members of the PKK (Workers’ Party of Kurdistan), were arrested and placed in police custody on 26 August 2001; on 1 September 2001 they were brought before a judge, who ordered that Ahmet Veske be placed in pre-trial detention, which lasted until his release on 29 November 2001, and that Burhan Veske be released. The criminal proceedings brought against them resulted in their acquittal in November 2002.

The applicants complained, in particular, of the length of their detention in police custody, namely six days, and of the lack of any remedy concerning it. They relied on Article 5 (right to liberty and security).

The Court concluded, unanimously, that there had been a violation of Article 5 § 3 on account of the excessive length of time spent by the applicants in police custody and a violation of Article 5 § 4 on account of the lack of a remedy that would have enabled them to contest the lawfulness of their detention in police custody. In addition, the Court concluded, unanimously, that there had not been a violation of Article 5 § 5, as Turkish law provided for a right to compensation for the deprivation of the applicants’ liberty. By way of just satisfaction, the Court awarded each of the applicants EUR 1,000 for non-pecuniary damage. (The judgment is available only in French.)

Yengin v. Turkey (no. 42091/02)Violation of Article 6 § 1 (length)

The applicant, Ali Rıza Yengin, is a Turkish national who was born in 1954 and lives in Istanbul.

The application concerned Mr Yengin’s dismissal from his post as an electricity meter reader in January 1994 following the privatisation in the 1990s of electricity distribution in Turkey.

Relying on Article 6 § 1 (right to a fair hearing within a reasonable time), the applicant complained about the authorities’ failure to comply with a court judgment of 12 November 1997 ordering his reinstatement to his former post and the excessive length of administrative proceedings concerning his request for compensation which have lasted more than six years and are still pending before the Supreme Administrative Court.

Given that Mr Yengin had been notified through his lawyer in May 2000 of his appointment to a post with BEDAŞ, the present company responsible for electricity distribution in Istanbul, and, in the absence of him providing any convincing explanation as to why he had not taken up his duties, the Court found that the national authorities had acted in accordance with the court judgment of 12 November 1997, and rejected the complaint in that respect.

The Court held unanimously that there had been a violation of Article 6 § 1 in respect of the length of the proceedings and awarded the applicant EUR1,000 for non-pecuniary damage. The remainder of the application was declared inadmissible. (The judgment is available only in English.)

Violation of Article 5 § 3

Yurt v. Turkey (no. 12439/03)Violation of Article 6 § 1 (length)

The applicant, Ahmet Yurt, is a Turkish national who was born in 1974 and lives in Istanbul.

The applicant, who was suspected of belonging to the illegal far-left armed organisation THKP/C MLSPB, was arrested and placed in police custody on 2 December 1997. He was released in September 2004. The proceedings are currently pending before Istanbul Assize Court.

The applicant complained about the length of his pre-trial detention (six years, nine months and five days) and about the length of the proceedings brought against him (to date, more than nine years, one month and 28days). He relied on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time).

The Court concluded, unanimously, that there had been a violation of Article 5 § 3 and Article 6 § 1 and awarded the applicant EUR 10,000 in respect of non-pecuniary damage. (The judgment is available only in French.)
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Length-of-proceedings cases

In the following cases, the applicants, relying on Article 6 § 1 (right to a fair hearing within a reasonable time), complained in particular about the excessive length of (non-criminal) proceedings.

Violation of Article 6 § 1 (length)

Tüketici Bilincini Geliştirme Derneği v. Turkey (no. 38891/03)
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AKPINAR AND ALTUN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Akpınar and Altun v. Turkey (application no. 56760/00). 

The Court held unanimously that there had been:

no violation of Article 2 (right to life) of the European Convention on Human Rights in respect of the killing of Seyit Külekçi and Doğan Altun;

a violation of Article 2 of the Convention in respect of Turkey’s failure to conduct an effective investigation into the circumstances of the incident which led to the death of Seyit Külekçi and Doğan Altun.

The Court held by six votes to one that there had been:

no violation of Article 3 (prohibition of inhuman or degrading treatment) in relation to Seyit Külekçi and Doğan Altun,

and, unanimously, that there had been:

a violation of Article 3 in respect of the applicants themselves.

The Court further held unanimously that it was not necessary to examine separately whether there had been a procedural violation of Article 3.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 20,000 euros (EUR), each, in respect of non-pecuniary damage and EUR3,930 (less the EUR715 granted by way of legal aid) for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicants, Tamiş Akpınar and Fevzi Altun, are Turkish nationals who were born in 1957 and 1949 and live in Aydın (Turkey) and Australia respectively. 

The application concerns the killing of Tamiş Akpınar’s brother, Seyit Külekçi, and Rıza Altun’s son, DoğanAltun, the alleged mutilation of their corpses by the security forces and the alleged absence of an effective investigation into the applicants’ claims.

On 14 April 1999 Seyit Külekçi and Doğan Altun were killed by the security forces in the course of an armed clash which occurred in the Yeşilalan village of Turhal, in Tokat. According to the scene of incident report, security forces set up an ambush in Yeşilalan in order to capture members of the TKP-ML/TIKKO (the Communist Party of Turkey/Marxist-Leninist/ Turkish Workers and Peasants’ Liberation Army). Following the incident, officers from the Turhal gendarmerie command took the corpses to the Turhal gendarmerie command’s yard. The bodies had been identified as those of Seyit Külekçi and Doğan Altun.

On 15 April 1999 post mortem examinations were carried out on the deceased. According to the report which was drafted, Doğan Altun had received nine bullets to his head, shoulders, chest and legs and half of his left ear had been cut off. Seyit Külekçi had received eight bullets to his head, shoulders, arms, chest, abdomen and lumbar region. Both of his ears had been cut off.

At the applicants’ request an investigation was opened into allegations that their relatives had been tortured before death or that their corpses had been mutilated by the security forces. In October 2000 certain Gendarmerie officers were charged with “insulting” the corpses. In January 2001 Turhal Criminal Court of First Instance suspended the criminal proceedings on the basis that they would be re-activated if the defendants committed further intentional offences within five years. No appeal was filed against that decision.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 28 March 2000.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Elisabet Fura-Sandström (Swedish),

Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained under Article 2 of the Convention that the use of force employed by the security forces against Seyit Külekçi and Doğan Altun had been disproportionate in the circumstances of the case and resulted in their unlawful killing. The applicants further alleged a violation of Article 3 in that their relatives’ bodies had been “tortured”, either before or after their deaths. They complained under the same head about the emotional distress which they had suffered when they had seen the state of the corpses. The applicants finally contended that the investigation initiated into their complaints had been ineffective. 

Decision of the Court

Article 2

Given the unclear circumstances of the case, the Court was unable to establish “beyond reasonable doubt” that Seyit Külekçi and Doğan Altun had been deprived of their lives by the security forces as a result of a use of force which was more than absolutely necessary, within the meaning of Article 2 § 2. It therefore concluded that there had been no violation of Article 2 concerning the killing of the two men.

As regards compliance with the procedural obligation under Article 2, in considering the admissibility of the application the Court had found that the authorities had failed to conduct an independent and impartial official investigation into the circumstances surrounding the death of the applicants’ relatives. Furthermore, the Court’s inability to establish a complete picture of the circumstances of the case was due to the lack of an effective investigation. There had therefore been a violation of Article 2 concerning the lack of an effective investigation.

Article 3

As regards the first limb of the applicants’ complaint under this head, namely the allegation of a violation of Article 3 on account of the act of mutilation itself, the Court noted that it was undisputed that the ears of Seyit Külekçi and Doğan Altun had been cut off, in whole or in part, by the time their bodies were returned to the applicants.

The Court therefore found it established that the mutilation of the bodies occurred while they were in the hands of the State security forces, but was unable to determine that the mutilation had occurred before death. With reference to previous cases concerning similar events, the Court concluded that SeyitKülekçi’s and Doğan Altun’s ears had been cut off after they had died. In accordance with the approach in earlier cases the Court found that the human quality was extinguished on death and, therefore, the prohibition on ill-treatment was no longer applicable to corpses, despite the cruelty of the acts concerned. It followed that there has been no violation of Article 3 on this account.

The Court observed that the applicants had been presented with the mutilated bodies of their relatives. The applicants, who were the sister and father of the deceased, could claim to be victims within the meaning of Article 34 and the Court had no doubt that the suffering caused to them as a result of this mutilation amounted to degrading treatment contrary to Article3. There had accordingly been a violation of Article 3 in relation to the applicants themselves.

The Court did not deem it necessary to make a separate finding under Article 3 in respect of the alleged deficiencies in the investigation, in view of its finding under Article 2 that the State authorities had failed to provide an effective investigation into the circumstances surrounding the death of the applicants’ relatives.

Judge Fura-Sandström expressed a partly dissenting opinion, which is annexed to the judgment.
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Erkan Orhan v. Turkey (no. 19497/02)Violation of Article 6 § 1 (fairness)

The applicant, Erkan Orhan, is a Turkish national who was born in 1976 and lives in Izmir (Turkey).

In July 2001 pornographic and counterfeit CDs were found in the applicant’s shop. As a result he was fined by the Izmir police court. He appealed unsuccessfully.

The applicant complained, among other matters, that there had been no hearing in his case. He relied on Article 6 § 1 (right to a fair trial).

The Court held unanimously that there had been a violation of Article 6 § 1, as the applicant had not had a hearing before the Turkish courts at any stage of the proceedings. As he had not submitted any claim for just satisfaction within the time allowed, the Court made no award under Article 41. (The judgment is available only in French.)

Repetitive cases

In the following cases the Court has reached the same findings as in similar cases raising the same issues under the Convention:

Two violations of Article 6 § 1 (fairness)

Violation of Article 1 of Protocol n° 1

Aldemir and Others v. Turkey (nos 72632/01, 72633/01, 72640/0 et 72641/01)

The four applicants are Turkish nationals. They complained, under Article 1 of Protocol No.1 (protection of property), of delays in the payment of additional compensation for expropriated property.

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1. It held that the finding of a violation constituted in itself sufficient just satisfaction for the applicants’ non-pecuniary damage. It awarded them the overall sum of EUR 5,900 for pecuniary damage and EUR 1,000 for costs and expenses.
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ERDOĞAN YAĞIZ v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Erdoğan Yağiz v. Turkey (application no. 27473/02). 

The Court held unanimously that there had been a violation of Article 3 of the European Convention on Human Rights (prohibition of inhuman or degrading treatment) because the applicant had been made to wear handcuffs during his arrest, while searches were being carried out and for the duration of his detention in custody.

Under Article 41 (just satisfaction), the Court awarded the applicant 2,000euros (EUR) for pecuniary and non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicant, Erdoğan Yağiz, is a Turkish national who was born in 1954 and lives in Istanbul. At the material time he had been working for the Istanbul security police, as a doctor, for 15 years.

In November 1999 a woman complained that two people had threatened her, alleging that they were protected by “security police chief Erdoğan”.

On 5 February 2000 at about 5 p.m. the applicant was arrested by three police officers in the carpark of the security police. He informed them that he was a police surgeon working for the security police, told them that they must have made a mistake and asked them not to handcuff him in front of hundreds of people. However, he was cuffed and taken to the office of the organised crime and arms trafficking section, where he was placed in police custody. On the same day he was taken in handcuffs to his home and his place of work, where searches were carried out.

Mr Yağiz was released on 8 February 2000. On the following day a psychiatrist diagnosed him as suffering from psychiatric shock and certified him unfit for work for 20 days.

On 16 February 2000 the applicant was informed that he was to be suspended until the close of the criminal investigation on account of his relations with individuals who had been convicted of blackmail, looting and unlawful imprisonment as members of an organised gang. Three days later the factory where he worked as a doctor under an individual contract terminated his employment, criticising him for failing to give the staff his care and attention, and referring to the fact that he was under psychiatric treatment.

The prosecuting authorities discontinued the case against the applicant on 9 March 2000. He was reinstated in his post at the security police in July 2000. However, on account of aggravated psychosomatic symptoms, he was retired early on health grounds, the diagnosis being “persecution-type hallucination under serious depression”. Since then he has been admitted several times as a psychiatric patient to the neuropsychiatry department of Bakırköy University Hospital. 

In January 2001 the applicant lodged a complaint against five police officers, alleging that he had been handcuffed and then insulted in front of his family and police personnel. The proceedings were discontinued in December 2001.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 22 June 2002.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Antonella Mularoni (San Marinese),

Danutė Jočienė (Lithuanian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant complained that he had been exposed to the public in handcuffs and then taken to his workplace and his home still in handcuffs. He alleged that the humiliations he had been subjected to had affected him to such an extent that he had lost all capacity to overcome them psychologically, had lost his job as a result and had been under psychiatric treatment ever since. He relied on Articles 3 and 8 in particular.

Decision of the Court

Article 3 

The Court reiterated that wearing handcuffs did not normally give rise to an issue under Article 3 of the Convention where it was in connection with lawful arrest or detention, and did not entail the use of force or public exposure exceeding what was reasonably considered necessary in the circumstances of the case.

It accepted that wearing handcuffs in public might affect a person’s self-esteem and cause him or her psychological damage. In the present case the medical and psychiatric reports showed that Mr Yağiz had been mentally affected by the treatment inflicted. Wearing handcuffs in public, at his workplace and in front of his family had caused him a strong feeling of humiliation and shame, especially in consideration of his duties. His mental state had been irreversibly marked by the incident and he had been incapable of overcoming the ordeal. In addition, it was obvious that the feeling of humiliation experienced by the applicant had been aggravated by the fact that this had taken place in public.

The Court further considered that wearing handcuffs was not a measure made necessary by the applicant’s conduct, and attached importance to the fact that the Turkish Government had made no comment on this point. It considered that, in the particular circumstances of the case, exposing the applicant to public view wearing handcuffs, which was, as it had found, unnecessary, had been intended to arouse in him feelings of fear, anguish and inferiority capable of humiliating and debasing him and possibly breaking his moral resistance.

That being so, the Court considered that making the applicant wear handcuffs constituted degrading treatment contrary to Article 3 and held that there had been a breach of that provision.

Article 8 

The Court considered that it was not necessary to examine the complaint under Article 8, which was identical to that examined under Article 3.

Judge Cabral Barreto expressed a concurring opinion, which is annexed to the judgment.
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Alay v. Turkey (no. 1854/02)Violation of Article 5 §§ 1 (c) and 4

The applicant, Hatip Alay, is a Turkish national who was born in 1960 and lives in Diyarbakır (Turkey).

On 11 November 2001 the applicant was arrested and taken into police custody in the course of an operation against the PKK (Workers’ Party of Kurdistan). Shortly after his placement in pre-trial detention in Diyarbakır remand prison he was sent back to the gendarmes, with the authorisation of a judge, for further questioning. In October 2002 the applicant was sentenced to three years and nine months’ imprisonment.

The applicant alleged, in particular, that his detention on gendarmerie premises after he had already been placed in pre-trial detention infringed Article 5 (right to liberty and security) and that he had been unable to challenge the measure.

The Court held unanimously that there had been a violation of Article 5 § 1 (c), as the applicant had been held for about ten days in a situation equivalent to police custody. It further held unanimously that there had been a violation of Article 5 § 4, as the applicant had had no remedy by which to complain of his detention on gendarmerie premises. The Court awarded the applicant EUR 2,500 in respect of non-pecuniary damage and EUR 700 for costs and expenses. (The judgment is available only in French.)

No violation of Article 3

Çiloğlu and Others v. Turkey (no. 73333/01)No violation of Article 11

The 12 applicants are Turkish nationals who live in Istanbul.

From May 1995 onwards a number of demonstrations were held, on the initiative of prisoners’ relatives, in the form of weekly sit-ins in front of Galatasaray High School in Istanbul, to support a protest by prisoners against plans to build an F-type prison. The applicants took part in one of these sit-ins on 26 September 1998. The group of demonstrators, consisting of some 60 people, were ordered by the police to disperse. When they refused, the police used tear gas and took the applicants into custody.

The applicants were released on 28 September 1998. Criminal proceedings were brought against them for a breach of the law on public gatherings and demonstrations. The court hearing the case decided in January 2001 to defer its judgment.

Moreover, a complaint by the applicants that there had been abuse of authority and ill-treatment led to a finding that there was no case to answer.

Relying on Article 3 (prohibition of inhuman and degrading treatment), the applicants complained about the use of tear gas (pepper spray) to disperse the group of demonstrators. They further complained, under Article 11 (freedom of assembly and association) in particular, that their right to freedom of expression and peaceful assembly had been infringed.

The Court observed that the applicants had not submitted any medical report to show that they had suffered, as alleged, from the harmful effects of exposure to gas. Having been released shortly after their arrest, they also failed to have themselves examined by a doctor in order to establish the possible adverse effects of the gas.

As regards the bruising indicated in the medical reports concerning seven of the applicants, the Court found that these injuries appeared to have occurred during their jostle with the police at the time of the arrest. Accordingly, the Court considered that the injuries had not attained a sufficient degree of severity to fall within the scope of Article 3. It therefore held unanimously that there had been no violation of Article 3.

Moreover, the Court noted that the demonstration in question had been unlawful and that the demonstrators had been informed of this. It was obvious that such a gathering in a public place, held regularly every Saturday morning for over three years, had become an almost permanent event which had the effect of disrupting traffic and clearly caused a breach of the peace. In view of the length and number of previous demonstrations, the Court considered that the authorities had reacted within the margin of appreciation afforded to States in such matters. It therefore held, by five votes to two, that there had been no violation of Article 11. (The judgment is available only in French.)

No violation of Article 11

Kazım Ünlü v. Turkey (no. 31918/02)Violation of Article 13

The applicant, Kazım Ünlü, is a Turkish national who was born in 1966 and lives in Pertek (Turkey).

At the material time the applicant was a geography teacher at Atatürk High School in Tunceli and a member of the trade union EĞITIM-SEN (Union of Employees in Education, Science and Culture). In December 2001 the Governor of the region under emergency rule requested the applicant’s relocation to a province outside that region.

Relying on Articles 11 (freedom of assembly and association) and 13 (right to an effective remedy), the applicant submitted that he had been relocated on account of his union membership.

The Court considered that the decision to relocate the applicant had been taken in the context of the normal administration of the State’s civil service and observed that the applicant’s status provided for the possibility of a transfer. The decision in question had not interfered with the applicant’s right to freedom of association. Moreover, he had failed to substantiate his allegation and had not shown that the impugned decision had prevented him from engaging in trade-union activities after his transfer. In those circumstances, the Court held unanimously that there had been no violation of Article 11.

As there had been no remedy under Turkish law by which to dispute the decision taken by the Governor of the region under emergency rule to relocate the applicant, the Court held unanimously that there had been a violation of Article 13.

The Court awarded the applicant EUR 500 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 5 § 3

Yakışan v. Turkey (no. 11339/03)Violation of Article 6 § 1 (length)

The applicant, Erdoğan Yakışan, is a Turkish national who was born in 1970. He is currently being held in Diyarbakır Prison (Turkey).

The applicant was arrested and taken into police custody on 28 February 1994, notably on suspicion of being a member of the PKK (Workers’ Party of Kurdistan). On 18 June 1998, and again on 19 October 2000, he was sentenced to the death penalty, which was commuted to life imprisonment. The conviction and sentence having been quashed by the Court of Cassation, the case is still pending before Diyarbakır Assize Court.

The applicant complained of the length of his detention pending trial (four years, three months and 20 days) and of the proceedings against him (almost 13 years to date). He relied on Article 5§ 3 (right to liberty and security) and Article 6 § 1 (right to a fair hearing).

The Court held unanimously that there had been a violation of Article 5§ 3 and Article 6 § 1. It awarded the applicant EUR 12,000 in respect of non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)

Repetitive cases

In the following cases the Court has reached the same findings as in similar cases raising the same issues under the Convention:

Mehmet Hanifi Kaya v. Turkey (no. 17742/03)Violation of Article 1 of Protocol No. 1

The applicant, Mehmet Hanifi Kaya, is a Turkish national who was born in 1946 and lives in Gaziantep (Turkey).

The applicant complained under Article 1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair hearing within a reasonable time) of the delay in payment of additional compensation for expropriation.

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and did not consider it necessary to examine separately the complaint under Article 6 § 1. It awarded the applicant EUR 1,000 in respect of pecuniary damage and EUR 500 for costs and expenses. (The judgment is available only in French.)
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Chamber judgments concerningTurkey

The European Court of Human Rights has today notified in writing the following seven Chamber judgments, none of which are final.1 

A repetitive case2 and one length-of-proceedings case, with the Court’s main finding indicated, can be found at the end of the press release.

Violation of Article 1 of Protocol No. 1

Violation of Article 6 § 1 (length)

Apostolidi and Others v. Turkey (application no. 45628/99)

The five applicants are Greek nationals living in Greece. 

Their aunt, who had acquired Turkish nationality by marriage, died in 1984 without leaving descendants. She owned a flat in Beyoğluand a plot of land in Şişli was registered in the land register in her late husband’s name.

In 1987 the Turkish courts registered the land in Şişli in the name of a foundation. The applicants had the flat in Beyoğlu registered in their name in the land register after being issued with an inheritance certificate. This certificate was annulled, however, in July 2001 after another heir, of Turkish nationality, claimed title to the property. The Turkish courts annulled the certificate on the ground that Turkish nationals could not acquire property in Greece by inheritance and therefore the condition of reciprocity3 provided for in Article 35 of the Land Code had not been met.

Relying on Article 1 of Protocol No. 1 (protection of property) and Article 14 (prohibition of discrimination) of the European Convention on Human Rights, the applicants complained about the annulment of their inheritance certificate. Under Article 6 § 1 (right to a fair hearing within a reasonable time) of the Convention, they also complained of the length of the proceedings in question. 

The Court held unanimously that there had not been a breach of Article 1 of Protocol No. 1 with regard to the land in Şişli, as the applicants had not owned a possession within the meaning of the Convention. It held unanimously that there had been a breach of Article 1 of Protocol No.1 with regard to the flat in Beyoğlu. 

The Court held, further, that there had been a breach of Article 6 § 1 on account of the length of the proceedings, which had lasted over ten years, and found that it was not necessary to examine separately the applicants’ other complaints. The Court held that the question of the application of Article 41 (just satisfaction) was not ready for decision and reserved it accordingly. (The judgment is available only in French.)

Violation of Article 1 of Protocol No. 1

Asfuroğlu and Others v. Turkey (nos. 36166/02, 36249/02, 36263/02, 36272/02, 36277/02, 36319/02, 36339/02 and 38616/02)

The ten applicants are Turkish nationals who live in Hatay (Turkey). 

The case concerned plots of land bought by the applicants near the coast in Hatay, where they built houses, restaurants and hotels. The land was expropriated by the State on the ground that it was in a coastal area.

Relying on Article 1 of Protocol No. 1 (protection of property), the applicants complained that the authorities deprived them of their land without compensation. 

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 in each case and that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage. In respect of pecuniary damage, the Court awarded the applicants a total of 440,000 euros (EUR) (sums ranging from EUR 25,000 to EUR 80,000). In respect of costs and expenses, the Court awarded the applicants EUR 500 in each case. The remainder of the application was declared inadmissible. (The judgment is available only in English.)

Violation of Article 5 § 3

Duyum v. Turkey (no. 57963/00)Violation of Article 6 § 1 (length)

The applicant, Ahmet Duyum, is a Turkish national who was born in 1956 and lives in Istanbul.

On 22 May 1996 Mr Duyum was taken into police custody on suspicion of having committed a murder. On 7 June 2000, there being insufficient evidence to convict him, he was acquitted and released from prison. He was subsequently awarded compensation.

Relying, in particular, on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), Mr Duyum complained about the length of his detention on remand and the length of the criminal proceedings against him.

The Court held unanimously that there had been a violation of Article 5 § 3 and Article 6 § 1 and awarded Mr Duyum EUR 1,000 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in English.)

Violation of Article 11

Karaçay v. Turkey (no. 6615/03)Violation of Article 13

The applicant, Erhan Karaçay, is a Turkish national who was born in 1957 and lives in Istanbul.

He is an electrician and at the material time was a member of the local branch of the trade union Yapı Yol Sen, which is affiliated to Kesk (Kamu Emekçileri Sendikaları Konfederasyonu – Trades Union Confederation of Public Sector Employees). 

In December 2002 the applicant was given a disciplinary sanction in the form of a reprimand for taking part in a demonstration in September 2002 called by Kesk to protest about the reduction in civil servants’ salaries.

Relying, in particular, on Articles 11 (freedom of assembly and association) and 13 (right to an effective remedy), the applicant complained that he was given a disciplinary penalty for taking part in a demonstration and complained further of the lack of a domestic remedy under Turkish law by which to challenge the disciplinary measure.

The Court found that the penalty imposed on the applicant, however minimal, was such as to deter trade union members from legitimately participating in strikes or actions to defend the interests of their members. It considered that the reprimand imposed on the applicant had not been “necessary in a democratic society” and held unanimously that there had therefore been a breach of Article 11.

Noting that Turkish law did not provide for any remedy by which to review the lawfulness of a disciplinary measure, the Court also held, unanimously, that there had been a breach of Article 13.

The Court held that the finding of a violation provided in itself sufficient just satisfaction for any non-pecuniary damage which the applicant may have suffered.

Talat Tunç v. Turkey (no. 32432/96)Violation of Article 6 § 3 (c)

The applicant, Talat Tunç, is a Turkish national who was born in 1958. At the material time he was living in Yeleğen (Turkey), and was a farmer.

In September 1994 the applicant was arrested and questioned in connection with the murder of his mother, who had been beaten to death. He denied the facts at first but finally confessed to killing his mother following an argument during which he had got very angry and had been under the influence of alcohol.

He was committed for trial before Alaşehir Assize Court for matricide. He stated his intention to defend himself and pleaded not guilty. He alleged, among other things, that he had confessed to the crime after being tortured. In April 1995 the Assize Court sentenced Mr Tunç to the death penalty, which was commuted to a 30-year prison sentence.

The applicant appealed on points of law and asked to be assisted by a lawyer. He was informed that he would be officially assigned a lawyer. On 2 November 1995 the Court of Cassation upheld the applicant’s conviction in his absence and in the absence of his officially assigned lawyer.

After benefiting from an amnesty law, the applicant was released in December 2000.

Relying on Article 6 (right to a fair trial), the applicant alleged that he had not had a fair trial because he had not had a lawyer to defend him. 

The Court found that it had not been established that the applicant had waived his right to the benefit of the advice of an officially assigned lawyer. In view of the severity of the penalty risked by Mr Tunç, he should have had the benefit of free legal assistance. In those circumstances the Court held unanimously that there had been a breach of Article 6 § 3 (c) and awarded Mr Tunç EUR 8,000for non-pecuniary and pecuniary damage and EUR 2,340 for costs and expenses. (The judgment is available only in French.)

Repetitive case

In the following case the Court has reached the same findings as in similar cases raising the same issues under the Convention:

Fehmi Koç v. Turkey (no. 71354/01)Violation of Article 6 § 1 (fairness)

The applicant, Fehmi Koç, is a Turkish national who was born in 1965 and is currently detained in Diyarbakır Prison.

On 12 March 1995 Mr Koç was taken into police custody on suspicion that he was a member of an illegal organisation. He was convicted on 3 June 1999 and sentenced to life imprisonment.

Relying on Article 6 § 1 (right to a fair trial within a reasonable time), Mr Koç complained about the length and unfairness of the proceedings against him and claimed that the national security court which tried and convicted him was not independent and impartial, owing to the presence of a military judge on the bench.

The Court held unanimously that there had been a violation of Article 6 § 1 as regards the applicant’s complaint concerning the alleged lack of independence and impartiality of the state security court and that it was unnecessary to examine the remainder of the complaint. (The judgment is available only in English.)

Length-of-proceedings case

In the following case, the applicants, relying on Article 6 § 1 (right to a fair hearing within a reasonable time), complained in particular about the excessive length of (non-criminal) proceedings. 

Öztunç v. Turkey (no. 74039/01)Violation of Article 6 § 1 (length)
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Ari and Others v. Turkey (no. 65508/01)Violation of Article 1 of Protocol No. 1

The 31 applicants are all Turkish nationals and live in Mardin (Turkey).

The applicants claimed that they had been deprived by the authorities, without compensation, of a plot of land which belonged to them, following de facto expropriation. They relied on Article 1 of Protocol No. 1 (protection of property) and Article 13 (right to an effective remedy). 

The Court concluded unanimously that there had been a violation of Article 1 of Protocol No. 1 and held that it was unnecessary to examine separately the complaint under Article 13. It awarded the applicants EUR 240,000 for pecuniary damage and EUR 4,000 for costs and expenses. (The judgment is available only in French.)

Baştımar and Others v. Turkey (no. 27709/02)Violation of Article 6 § 1 (fairness)

The applicants, Şemsettin Baştımar, Şükrü Demirtaş, Ali Şahindal, Kenan Aygören and Tekin Gencer, are Turkish nationals who were born in 1969, 1967, 1972 and, in the case of the last two, in 1971.

They were accused of belonging to the illegal organisation PKK (the Workers’ Party of Kurdistan) and sentenced by the Istanbul State Security Court to terms of imprisonment. 

The applicants complained that they had not had a fair trial, in violation of Article 6 (right to a fair trial), particularly on account of the presence of a military judge on the bench of the state security court. 

The Court concluded that there had been a violation of Article 6 § 1 on account of the state security court’s lack of independence and impartiality and held that it was unnecessary to examine the other complaints under Article 6. It held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and awarded them EUR 1,000 jointly for costs and expenses. (The judgment is available only in French.)

Violation of Article 1 of Protocol No. 1

Necip Kendirci and Others v. Turkey (nos. 10582/02, 1441/03 and 7420/03)

The applicants, Necip Kendirci, Halil Kalkan and Cafer Kaplan, are Turkish nationals who were born in 1950, 1939 and 1928 respectively and live in Gaziantep (Turkey).

The applicants complained about the late payment of additional compensation for expropriation. They relied on Article 1 of Protocol No. 1 (protection of property) and Article 6§ 1 (right to a fair hearing within a reasonable time). 

The Court concluded unanimously that there had been a violation of Article 1 of Protocol No.1 and held that it was not necessary to examine separately the complaint under Article6 §1. It held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and awarded them a total sum of EUR 28,150in respect of non-pecuniary damage.

(The judgment is available only in French.)
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KAVAKÇI v. TURKEY, SILAY v. TURKEY and ILICAK v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgments1 in the cases of Kavakçi v. Turkey (application no. 71907/01), Sılay v. Turkey (no. 8691/02) and Ilıcak v. Turkey (no. 15394/02).

The Court held, unanimously in the three cases, that there had been a violation of Article 3 of Protocol No. 1 (right to free elections) to the European Convention on Human Rights.

The Court considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. Under Article 41 (just satisfaction) of the Convention, it awarded 4,000 euros (EUR) to Ms Kavakçi, EUR 3,000 to Mr Silay and EUR 5,000 to Ms Ilıcak for costs and expenses. 

(The judgments are available only in French.)

1.Principal facts

Merve Safa Kavakçi, Mehmet Sılay and Nazlı Ilıcak are Turkish nationals who were born in 1968, 1949 and 1944 respectively. They live in Ankara, with the exception of Ms Ilıcak, who lives in Istanbul. They are former members of the Turkish Grand National Assembly and members of Fazilet Partisi (the Virtue Party).

Founded in December 1997, Fazilet Partisi obtained some 24% of the vote in the 1999 municipal elections and almost 15.5% of the vote in the general election of the same year. When it was dissolved in 2001, it was an opposition party with 111 members of parliament.

In May 1999 Principal State Counsel applied to the Constitutional Court for an order dissolving Fazilet, on the ground that it had become a “centre” of activities contrary to the principle of secularism and was a continuation of Refah Partisi (the Welfare Party), a party which had been permanently dissolved. He argued in particular that, whenever they spoke in public, Mr Kutan, the party chairman, and the other party leaders and members advocated the wearing of Islamic headscarves in State universities and premises belonging to public authorities, despite the Constitutional Court ruling that that infringed the principle of secularism enshrined in the Constitution.

In support of his application, Principal State Counsel referred in particular to certain actions and statements by the applicants. For instance, he cited the book written by Mr Sılay, entitled News from Parliament, which was published in 1998 and was seized following a judicial decision. He accused Ms Kavakçi of having taken an oath before the National Assembly wearing an Islamic headscarf, and Ms Ilıcak of having stated on television that Ms Kavakçi had been nominated by the members and leadership of Fazilet to raise the issue of Islamic headscarves in the National Assembly.

State Counsel also applied to have Ms Kavakçi and Ms Ilıcak, who had both recently been elected to the National Assembly, stripped of their status as members of parliament.

On 13 May 1999 Ms Kavakçi was stripped of her Turkish nationality under section 25 (a) of Law no. 403 on nationality, on the ground that she had acquired US nationality without the prior agreement of the Turkish authorities. Her appeals against that decision were unsuccessful. After marrying a Turkish national in October 1999 she acquired Turkish nationality again on that basis. The Speaker of the National Assembly removed her parliamentary status in March 2001. 

In a judgment of 22 June 2001 the Constitutional Court dissolved Fazilet, on the ground that the party, which had based its political programme on the question of wearing of the Islamic headscarf, had become a “centre of activities contrary to the principle of secularism”. It based its decision on Articles 68 and 69 of the Constitution and sections 101 and 103 of Law no. 2820 on political parties. In arriving at its conclusion, it took account of the actions and statements of certain leaders and members of the party, including the applicants. As an ancillary measure under Article 69 § 9 of the Constitution, the Court banned Ms Kavakçi, Mr Sılay and Ms Ilıcak from becoming founder members, ordinary members, leaders or auditors of any other political party for five years. Ms Ilıcak was also removed from her parliamentary seat.

2.Procedure and composition of the Court

The application in Kavakçi v. Turkey was lodged with the European Court of Human Rights on 28 May 2001, the application in Sılay v. Turkey was lodged on 4 January 2002 and the application in Ilıcak v. Turkey was lodged on 26 February 2002. They were declared admissible on 30 June 2005.

A public hearing on the three cases was heard at the Human Rights Building, Strasbourg, on 13 October 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,

John Hedigan (Irish),

Lucius Caflisch (Swiss)2,

Riza Türmen (Turkish),

Corneliu Bîrsan (Romanian),

Margarita Tsatsa-Nikolovska (citizen of “the former Yugoslav Republic of Macedonia”),

Alvina Gyulumyan (Armenian), judges,

and also Vincent Berger, Section Registrar.

3.Summary of the judgment3 

Complaints

The applicants alleged that the dissolution of the Fazilet party had infringed Article 3 of Protocol No. 1 to the Convention. In the cases of Sılay and Ilıcak, the applicants also considered that they had been victims of a violation of Articles 10 (freedom of expression) and 11 (freedom of assembly and association). Relying on Article 1 of Protocol No. 1 (protection of property), Ms Ilıcak also complained that she had been unfairly deprived of the benefit of her parliamentary remuneration. In addition, in the case of Kavakçi, the applicant alleged that there had been a violation of Articles 9 (freedom of thought, conscience and religion) and 14 (prohibition of discrimination). 

Decision of the Court

Article 3 of Protocol No. 1

The Court noted that the temporary restrictions imposed on the applicants’ political rights had been intended to preserve the secular nature of the Turkish political system. Given the importance of that principle for democracy in Turkey, it considered that the measure had pursued legitimate aims, namely the prevention of disorder and protection of the rights and freedoms of others.

The Court further noted that Article 69 § 6 of the Turkish Constitution, as applicable at the relevant time, had a very wide scope. All actions and statements by party members could be imputed to the party in question for the purpose of considering the latter as a centre of activities contrary to the Constitution and for ruling on its dissolution, irrespective of the individual members’ involvement in the party’s activities. Thus, some party members, particularly its president and vice-president, who were in a situation comparable to that of the applicants, had not had restrictions imposed on them. 

Finally, the Court considered that the sanctions imposed on the applicants were serious and could not be regarded as proportionate to the legitimate aims pursued. The Court therefore concluded that there had been a violation of Article 3 of Protocol No. 1 in all three cases.

Other articles

The Court considered that it was not necessary to examine separately the other complaints raised by the applicants.
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Emin Yıldız v. Turkey (no. 32907/03)Violation of Article 6 § 1 (length)

The applicant, Emin Yıldız, is a Turkish national who was born in 1955 and lives in Antalya (Turkey).

In September 1996 the applicant brought proceedings seeking compensation for detention in the context of criminal proceedings which ended in his acquittal. The proceedings are still pending before the Turkish courts.

Relying on Article 6 § 1 (right to a fair hearing within a reasonable time), the applicant complained of the length of the proceedings, namely more than ten years and six months to date.

The Court held unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 1,800 for non-pecuniary damage and EUR 1,000 EUR for costs and expenses.

Repetitive case

In the following case the Court has reached the same finding as in similar cases raising the same issue under the Convention:

Öner Kaya v. Turkey (no. 9007/03)Violation of Article 6 § 1 (fairness)

The applicant, Öner Kaya, is a Turkish national who was born in 1965 and lives in Izmir (Turkey).

In December 2000 he was sentenced to one year and eight months’ imprisonment for forgery, uttering forged documents and fraud. The sentence was upheld by the Court of Cassation on 23September 2002.

Relying on Article 6 § 1 (right to a fair trial), the applicant submitted, among other complaints, that the proceedings before the Court of Cassation had been unfair because he had not been provided with a copy of the opinion of the Principal Public Prosecutor at the Court of Cassation and had been unable to reply to it. 

The Court held unanimously that there had been a violation of Article 6 § 1 and held that the finding of a violation constituted in itself sufficient just satisfaction for non-pecuniary damage. It awarded the applicant EUR 1,000 for costs and expenses. 
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GÜVEN AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Güven and Others v. Turkey (application no. 68694/01). 

The Court held unanimously that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights on account of ill-treatment by the prison authorities and gendarmes in Buca Prison on 20 July 1995 and the ensuing inadequate investigation.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 8,000euros (EUR), each, that is to say a total of EUR 96,000, in respect of non-pecuniary damage and EUR 500, jointly, for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The 12 applicants, Ahmet Güven, Ramazan Akdağ, Kadri Sönmez, Metin Göktepe, Neslihan Göktepe, İzzettin Koç, Kadri Issı, Mehmet Kışanak, Rıdvan Karatay, Ali Kemal Yıldız, Yaşar Avcı and Emsihan Karatay, are Turkish nationals who were all detained in Buca Prison (İzmir) at the time of the events.

On 20 July 1995 the applicants, along with ten other prisoners, were taken from their cells to an area of Buca Prison in which they were held before being taken to a hearing at İzmir State Security Court. On refusing to be searched, the applicants alleged that they were attacked by prison administrators, prison warders and gendarmes with truncheons and wooden planks. According to the Government, the applicants had, in order to resist being searched, linked arms, and, as a result, had fallen down some stairs and been injured. 

At the hearing before the state security court, the applicants complained that they had been beaten before being brought to the court. Noting the applicants’ condition, the court decided to postpone the proceedings and ordered that they be medically examined with a view to opening an investigation. 

Between July and November 1995 doctors examined the applicants and noted in their medical reports that it appeared from the injuries sustained (swelling, red marks, grazes and bruising) that, in most cases, they had received blows to the head and other parts of their body. Yaşar Avcı’s injuries resulted in him being hospitalised. It also appeared from further medical reports that Ahmet Güven, who took part in several hunger strikes, suffered from hypertension and amnesia. He was, however, declared physically capable of taking care of himself in prison.

On 9 April 1996 it was decided that the Director of Buca Prison and his staff would not be prosecuted for alleged ill-treatment.

On 1 May 2000 İzmir Administrative Council also decided not to bring proceedings against the gendarmes who had been responsible for taking the applicants to court.

Further proceedings concerning the disappearance of the case-file investigating the gendarmes’ involvement in the events were terminated on 15 January 2002 without prosecution on account of the statutory time-limit having expired.

The applicants claimed that they had never been informed of the outcome of the proceedings, only learning of İzmir Administrative Council’s decision when the European Court of Human Rights delivered its judgment in the case of Satık and Others (no. 31866/96, 10 October 2000). That application had been lodged by the other ten other prisoners who had been injured on 20July 1995 in Buca Prison.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 30 October 2000.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,

Corneliu Bîrsan (Romanian),

Riza Türmen (Turkish),

Elisabet Fura-Sandström (Swedish),

Alvina Gyulumyan (Armenian),

Egbert Myjer (Dutch),

Isabelle Berro-Lefèvre (Monegasque), judges,

and also Santiago Quesada, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants alleged that they were ill-treated by the prison authorities and gendarmes in Buca Prison on 20 July 1995 and complained that they were not informed by the national authorities about the outcome of the investigation into their allegations. MrGüven further complained about his continued detention despite his medical condition. They relied on Articles 2 (right to life), 3(prohibition of inhuman or degrading treatment), 13 (right to an effective remedy) and Article 34 (right of individual petition). 

Decision of the Court

Article 3

The Court considered that the applicants’ complaints under Articles 2, 3 and 13 should be examined from the standpoint of Article 3 alone.

The Court found that there had not been any difference between the applicants’ case and Satık and Others in which the authorities’ lack of a plausible explanation as to how the applicants had sustained their injuries led the Court to conclude that they had been beaten and injured as alleged. In Satık and Others the Court was of the opinion that the investigation into the incident had serious shortcomings, notably the missing case-file and the refusal, having taken four years to decide, to bring criminal proceedings against the gendarmes. The Court consequently also found in the applicants’ case that the State had not carried out its duty to investigate an arguable claim of serious ill-treatment. The Court therefore held in the applicants’ case that there had been a violation of Article 3 on account of the ill-treatment and the inadequate investigation.

The Court further held that, Ahmet Güven’s situation not having attained a sufficient level of severity to fall within the scope of Article 3, his complaint concerning his continued detention had to be rejected.

Article 34

The Court considered that no issue arose under Article 34 and rejected that part of the application.
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HACI ÖZEN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Hacı Özen v. Turkey (application no. 46286/99). 

The Court held:

by six votes to one, that there had been a violation of Article 3 (prohibition of inhuman treatment) of the European Convention on Human Rights;

unanimously, that there had been a violation of Article 13 (right to an effective remedy) of the Convention;

unanimously, that there had been a violation of Article 5 § 3 (right to be brought promptly before a judge);

unanimously, that there had been a violation of Article 6 § 1 (right to a fair trial) in that the applicant was not tried by an independent and impartial tribunal;

by six votes to one, that there had been a violation of Article 6 §§ 1 and 3 (c) (right to legal assistance of own choosing) in that the applicant did not have a fair trial.

Under Article 41 (just satisfaction, the Court awarded the applicant, by six votes to one, 15,000 euros (EUR) in respect of non-pecuniary damage, and unanimously, EUR 1,800 for costs and expenses (less EUR 685 granted by way of legal aid from the Council of Europe). (The judgment is available only in English.)

1.Principal facts

The applicant, Hacı Özen, is a Turkish national who was born in 1943 and lives in Şırnak (south-east Turkey).

The applicant claimed that, on 11 June 1998, he was contacted by two people in Şırnak who threatened to kill him if he refused to help them. They took him to a cemetery outside the city centre where two armed men appeared and asked him about “the supplies”. When he replied that he nothing about those supplies, he was beaten. Subsequently, four or five other people arrived carrying weapons. They tied his hands, covered his mouth and blindfolded him. He was then taken by car and placed in detention at Şırnak provincial gendarmerie command. 

While in detention the applicant claimed: that he was stripped naked and beaten, deprived of food and water and prevented from going to the toilet; that he was kept in a small, dark cell, threatened with death and insulted; and, that the gendarmes also tried to rape him.

In the evening of 11 June 1998, the applicant’s son, Mehmet Özen, informed Şırnak Security Directorate that his father was seen by one of their neighbours, Ömer Katar, at around midday being abducted by an armed group of six or seven people. Ömer Katar’s also made a statement, claiming he had seen the applicant being taken away and beaten by seven men carrying rifles. 

On 15 June 1998 the applicant was examined by a doctor, who found purple bruises on the applicant’s right shoulder, arms and back, bruises of 2 x 2 cm on his waist, bruises of 2 x 2 cm on his left hip and a trauma of 2 x 0,5 cm on his parietal bone. 

On 23 June 1998 the applicant claimed he was forced to apply his thumbprint to a false confession, drafted by the gendarmes, which stated that he was a courier for the PKK and that he had fallen and been injured while trying to escape from the gendarmes on 15 June 1998, the day of his arrest. 

The following day the applicant was re-examined by the doctor, who noted traces of old bruises on his shoulders and arms.

Before the Şırnak public prosecutor and Şırnak Magistrates’ Court the applicant denied the accusations against him and maintained that he had been forced to sign the confession. The magistrate’s court ordered his detention on remand and referred his complaint that he had received death threats to the public prosecutor’s office. However, on 17 August 1998, the Şırnak public prosecutor decided to discontinue that investigation, finding that the applicant had not been abducted, but had been taken into custody on 15 June 1998.

According to the Government, the applicant was arrested on 15 June 1998 on suspicion of aiding the PKK and the marks noted in the medical report that day had existed prior to his arrest. The arrest report, signed by four gendarmerie officers, stated that, on 15 June 1998, at around 8.30 a.m., the applicant was captured carrying a bag containing clothes that he was taking to members of the PKK. While trying to escape, he fell, hit his head and sustained various injuries. On the same day, three officers drafted a scene of the incident report which stated that the applicant was captured at around 4 a.m. carrying a bag thought to contain supplies for the PKK. He had sustained injuries when he fell from a height of 8-10 metres. (Neither report bore the applicant’s signature.) Following his arrest, the applicant was examined by a doctor and, subsequently, taken to the Şırnak gendarmerie command where he made statements admitting that he had helped members of the PKK. He was kept in custody until 24 June 1998.

On 9 July 1998 the public prosecutor at Diyarbakır State Security Court charged the applicant with aiding and abetting an illegal organisation under Article 169 of the Criminal Code. A military judge was involved in seven of the hearings in the case before being replaced with a civilian judge. On 13 December 1999 the court convicted the applicant as charged and sentenced him to three years and nine months’ imprisonment. In its judgment, the court relied on the alleged confession, the statements of the gendarmerie officers who had drafted the arrest and scene of the incident reports and the content of the bag the applicant was allegedly carrying when arrested. The applicant appealed unsuccessfully.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 22 December 1998 and declared partly inadmissible on 10 April 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,

Riza Türmen (Turkish),

Corneliu Bîrsan (Romanian),

Alvina Gyulumyan (Armenian),

Egbert Myjer (Dutch),

David Thór Björgvinsson (Icelandic),

Isabelle Berro-Lefèvre (Monegasque), judges,

and also Santiago Quesada, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant alleged that he was ill treated while in detention, that he was not brought promptly before a judge, and that he was denied a fair hearing before an independent and impartial tribunal. He relied on Articles 3, 5 § 3 Article 6 §§ 1 and 3 (c) and 13.

Decision of the Court

Article 3 

Establishment of the facts

Since the facts surrounding the arrest and detention of the applicant were in dispute between the parties, the Court considered it appropriate to establish the facts by making its own assessment.

The Court found it peculiar that the public prosecutor did not attempt to make further enquiries concerning the applicant’s whereabouts between 11 and 15 June 1998. Moreover, he based his decision on the arrest report drawn up by the gendarmerie officers without having questioned its accuracy, although there were reports from the applicant’s son and neighbour in the investigation file which cast doubt on its credibility

There were also contradictions in the official reports. The time of the arrest was given as 8.30 a.m. in the arrest report and as 4 a.m. in the scene of the incident report. According to the arrest report, the applicant had sustained injuries to his head, whereas the medical report of 15 June 1998 did not refer to any mark on the applicant’s head. Neither did the arrest and scene of the incident reports bear the applicant’s signature. 

Recalling its earlier findings and those of the European Commission of Human Rights, the Court reiterated that the custody records of the gendarmerie in south-east Turkey in the nineties could not in general be relied upon to prove that a person was not taken into custody. 

The Court therefore found it established that the applicant was arrested on 11 June 1998 by officers from the Şırnak gendarmerie command and kept in custody until 15 June 1998 without his detention being officially recorded. The Court thus accepted that the applicant sustained the injuries noted in the medical report of 15 June 1998 between 11 and 15 June 1998 while in the State authorities’ control.

Alleged ill-treatment

The Court observed that the applicant was not medically examined at the beginning of his detention on 11 June 1998 and did not have access to a lawyer or doctor of his choice while in custody. On 15 and 24 June 1998 he underwent two medical examinations which resulted in two medical reports. Both reports referred to bruises and lesions on various parts of the applicant’s body which were consistent with his allegations of ill-treatment. In the absence of a plausible explanation for those marks and injuries by the Government, the Court concluded that they were the result of inhuman treatment for which the Government bore responsibility. There had therefore been a violation of Article 3.

Article 13

The Court was struck by the fact that, although the applicant’s medical examinations revealed that he had sustained injuries to various parts of his body and, despite his serious allegations before several judicial authorities, no attempts were made to investigate his allegations. The Court therefore concluded that the applicant was denied an effective remedy in respect of his ill-treatment, and was thereby denied access to any other available remedies at his disposal, including a claim for compensation. Consequently, there had been a violation of Article 13.

Article 5 § 3

Finding that it could not accept that it was necessary to detain the applicant for 13 days without judicial intervention, the Court held that there had been a violation of Article 5 § 3.

Article 6 § 1

The Court noted that a military judge was present at seven hearings in the applicant’s case. After his replacement with a civilian judge, the state security court did not take any decision regarding the admissibility of the applicant’s “confession”, nor did it renew its decision concerning his allegations of ill-treatment or order the gendarmerie officers to make new statements. In those circumstances, the Court could not accept that the replacement of the military judge before the end of the proceedings disposed of the applicant’s reasonably held concern about the trial court’s independence and impartiality. There had accordingly been a violation of Article 6 § 1.

Article 6 § 3 (c)

The Court reiterated that a court whose lack of independence and impartiality had been established could not in any circumstances guarantee a fair trial to those under its jurisdiction and that, accordingly, it was not necessary to examine complaints regarding the fairness of the proceedings before that court.

The Court further recalled that: the applicant had been subjected to ill-treatment while he was in the custody of the gendarmerie, he had not received any legal assistance while in custody, he had made statements before the gendarmerie in the absence of his lawyer and he had denied the accuracy of those statements in court, alleging that he had been subjected to ill-treatment. In addition, not only did the state security court fail to determine the admissibility of the applicant’s statements made in the custody of the gendarmerie before going on to examine the merits of the case, it had also used those statements as the main evidence in its judgment convicting the applicant, despite his denial of their accuracy. In those circumstances, the Court found that the use of the applicant’s statements obtained during his custody period in the absence of his lawyer in the criminal proceedings brought against him rendered his trial as a whole unfair. It followed that there had been a violation of Article 6 §§ 1 and 3 (c).

Judge Türmen expressed a dissenting opinion, which is annexed to the judgment.
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Bulgaria, Croatia, Estonia, Finland, Moldova, Poland, Russia andTurkey

Atıcı v. Turkey (No. 2) (no. 31540/02)Violation of Article 6 § 1 (length)

The applicant, Hüseyin Atıcı, is a Turkish national who was born in 1970 and lives in Kocaeli (Turkey).

Relying on Article 6 § 1 (right to a fair trial within a reasonable time), Mr Atıcı complained about the length of criminal proceedings against him on account of his membership of an illegal organisation.

The Court held, unanimously, that there had been a violation of Article 6 § 1 and awarded MrAtıcı EUR 9,600 in respect of non-pecuniary damage. (The judgment is available only in English.)

Bedir and Others v. Turkey (no. 52644/99)No violation of Article 13

The applicants, Şehmus Bedir, Mehmet Bedir, Ahmet Bedir and Zekiye Bedir, are Turkish nationals who were born in 1955, 1924, 1945 and 1938, respectively, and are members of the same family. They currently live in Diyarbakır (Turkey).

The applicants all lived in a village, Kışlak, situated in a region which was, at the relevant time, in a state-of-emergency.

The applicants alleged that State security forces had destroyed their homes and possessions and forced them to leave with no possibility of return and that they had been denied effective remedies in domestic law.

They relied on Articles 3 (prohibition of inhuman or degrading treatment), 8 (right to respect for private and family life), 13 (right to an effective remedy) and Article 1 of Protocol No. 1 (protection of property).

Relating to the complaints under Article 3, 8 and Article 1 of Protocol No. 1 the Court upheld the Government’s preliminary objection concerning non-exhaustion of domestic remedies. It further held that there had been no violation of Article 13. (The judgment is available only in English.)

Violation of Article 10

Violation of Article 6 § 1 (fairness)

Demirel and Ateş v. Turkey (nos 10037/03 and 14813/03)

The applicants, Hünkar Demirel and Hidir Ateş, are Turkish nationals who were born in 1979 and 1951 repectively and live in Brüchköbel and Rüsselsheim (Germany). Mrs Demirel is the editor of the weekly newspaper Yedinci Gündem (Seventh Order of the Day) and Mr Ateş is its owner.

In June 2002 the applicants were twice fined for publishing in July and December 2001 statements by members of the PKK (Workers’ Party of Kurdistan) and an interview with a member of its executive committee. In addition the newspaper was ordered to be closed down for several days.

The applicants submitted that their criminal convictions had breached Article 10 (freedom of expression). They further relied on Article 6 (right to a fair trial), complaining in particular that they had not been provided with a copy of the opinion of the Principal Public Prosecutor at the Court of Cassation and had been unable to reply to it.

The Court noted that although certain particularly virulent passages painted a very negative picture of the Turkish State, and thus gave the text a hostile connotation, they did not exhort the use of violence or incite resistance or rebellion, and they did not constitute hate-speech, which, in the Court’s view, was the essential element to be taken into consideration. The Court further noted the nature and severity of the penalties imposed on the applicants. Having regard to the circumstances of the case, the Court held unanimously that there had been a violation of Article 10.

The Court also held unanimously that there had been a violation of Article 6 § 1.

It awarded the applicants EUR 1,000 each for non-pecuniary damage and EUR 1,000 jointly for costs and expenses. (The judgment is available only in French.)

Tangün and Others v. Turkey (no. 38128/02)Violation of Article 5 § 3

The applicants, Tekin Tangün, Metin Yavuz, Ali ErcanGökoğlu, Egemen Seyfettin Kuşçu, HaticeRukenKılıç, Naciye Barbaros, Duygu Eygi, YeterGönül, İsmail Özmen, Murat Bargu, FeridunYücelBatu and İbrahim Akın, are Turkish nationals. On 1 June 2006 the Court decided to strike the case out of the list in so far as it concerned İbrahim Akın. 

Relying on Article 5 § 3 (right to liberty and security), the applicants alleged that they had been detained in police custody on suspicion of involvement in an illegal organisation without having been brought promptly before a judge.

The Court held, unanimously, that there had been a violation of Article 5 § 3 and awarded EUR 1,000 to MrTangün and EUR 500 to each of the other applicants. For costs and expenses, the Court awarded the applicants EUR 1,000, jointly. (The judgment is available only in English.) 

Mevlüt Kaya v. Turkey (no. 1383/02)Violation of Article 6 § 1 (fairness)

The applicant, Mevlüt Kaya, is a Turkish national who was born in 1951 and lives in İzmir.

Mr Kaya complained about a penal order sentencing him, without a public hearing, to three months’ imprisonment and a fine.

He relied on Article 6 § 1 (right to a fair trial), § 2 (presumption of innocence) and § 3 (c) (right to legal assistance of own choosing).

The Court held, unanimously, that there had been a violation of Article 6 § 1 on account of the unfairness of the criminal proceedings against him and that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage Mr Kaya had sustained. He was awarded EUR 200 in respect of pecuniary damage and EUR 500 for costs and expenses. (The judgment is available only in English.)

Turğay v. Turkey (no. 21085/02)Violation of Article 6 § 1 (fairness)

The applicant, Abdulkadir Turğay, is a Turkish national who was born in 1959 and lives in Adana (Turkey).

Relying on Article 6 § 1 (right to a fair trial) and § 3 (b) (right to adequate time and facilities for preparation of defence), Mr Turğay complained that the principal public prosecutor’s written opinion relating to his conviction for membership of an illegal organisation had never been served on him.

The Court held, unanimously, that there had been a violation of Article 6 § 1 and that the finding of a violation constituted in itself sufficient compensation for any non-pecuniary damage Mr Turğay had suffered. (The judgment is available only in English.)

Length-of-proceedings cases

In the following cases, the applicants, relying on Article 6 § 1 (right to a fair hearing within a reasonable time), complained in particular about the excessive length of (non-criminal) proceedings.

Violation of Article 6 § 1 (length)

Serdar Çakmak v. Turkey (no. 29600/02)

226

12.4.2007

Press release issued by the Registrar

CHAMBER JUDGMENT

USLU v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Uslu v. Turkey (application no. 33168/03). 

The Court held unanimously that there had been 

a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning the ill-treatment inflicted on the applicant while in custody;

a violation of Article 13 of the Convention (right to an effective remedy).

Under Article 41 of the Convention (just satisfaction), the Court awarded the applicant 10,000euros (EUR) for corporal and non-pecuniary damage and EUR 1,000 for costs and expenses less EUR 850 paid by the Council of Europe in legal aid. (The judgment is available only in French.)

1.Principal facts

The applicant, Abdülkadir Uslu, is a Turkish national who was born in 1968 and lives in Istanbul.

He was arrested and taken into police custody on 30 September 1998 on suspicion of armed robbery as a member of an organised gang. According to the arrest report, a fight broke out when he was stopped by the police, during which he attempted to make his escape.

On 1 October 1998 the applicant was examined by a doctor at Haseki Hospital. The medical report produced on that occasion noted five lines of bruising around his head and neck, bruising on his body and an injury to one eye.

On 7 October 1998 the applicant underwent a further medical examination which established that there were numerous areas of lesionary hyperaemia measuring 30 by 6 cm and 20 by 5cm on his person and traces of blows and wounds; the applicant declared that he had been beaten and tortured while in police custody.

Mr Uslu lodged a complaint alleging that the police officers in whose custody he had been had ill-treated him. Proceedings were brought against 13 police officers, who were committed for trial in the Istanbul Assize Court.

On 5 April 2001, without summoning Mr Uslu, the Assize Court acquitted the police officers on the ground that the force they had used against him had been justified in order to effect his arrest and had not exceeded the statutory limits.

Mr Uslu, who was detained pending trial in the Inebolu remand prison, appealed on points of law against the police officers’ acquittal. He twice submitted to the prison authorities, within the time allowed, a statement of the grounds of appeal, to be sent by the next post to the relevant assize court. However, although sent on 4 May 2001, his appeal was not registered until 9 May as it had not been approved by the prison authorities. As it was received one day after the time-limit for appeals on points of law, it was dismissed as being out of time.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 26 September 2003 and declared partly inadmissible on 7 March 2006.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,

Corneliu Bîrsan (Romanian),

Riza Türmen (Turkish),

Elisabet Fura-Sandström (Swedish),

Egbert Myjer (Dutch),

David Thór Björgvinsson (Icelandic),

Isabelle Berro-Lefèvre (Monegasque), judges,

and also Santiago Quesada, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant complained, under Articles 3 and 13 of the Convention, that he had suffered ill-treatment while in police custody and submitted that the proceedings against the police officers had not been conducted in a thorough manner.

Decision of the Court

Article 3 

The Turkish Government submitted that the sole cause of the lesions on the applicant’s person had been the use of proportionate and legitimate force at the time of his arrest, when he was attempting to make his escape.

The Court did not find that explanation plausible. Even supposing that the applicant had been injured at the time of his arrest through the legitimate use of force, that incident could not explain the discrepancy between the injuries noted during the first medical examination and those recorded six days later by the forensic medical officer. The second report mentioned injuries not found during the initial examination for which the Government had not provided a plausible explanation. The Court further noted that the assize court had not attempted to explain the discrepancy.

That being so, the Court considered that the injuries sustained by Mr Uslu revealed ill-treatment inflicted while he was in police custody which was both inhuman and degrading. It accordingly held that there had been a violation of Article 3.

Article 13 

The Court considered that the fact that the applicant was not summoned to the assize court proceedings, and the particularly formalist interpretation by the Court of Cassation of the time-limit for appeals on points of law, had made the applicant’s recourse to the criminal justice system ineffective. There had therefore been a violation of Article 13.
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EVRİM ÇİFTÇİ v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Evrim Çiftçi v. Turkey (n° 2) (application no. 39449/98).

The Court held unanimously that there had been: 

a violation of Article 3 (prohibition of torture) of the European Convention on Human Rights on account of the ill-treatment to which the applicant was subjected while she was held in police custody;

a violation of Article 3 on account of the lack of an effective investigation into the allegations of ill-treatment;

a violation of Article 5 §§ 3 and 4 (right to liberty and security).

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 15,000euros (EUR) for non-pecuniary damage and EUR 3,000 for costs and expenses, less the EUR 630 already received by way of legal aid from the Council of Europe. (The judgment is available only in French.)

1.Principal facts

The applicant, Evrim Çiftçi, is a Turkish national who was born in 1976. She currently lives in Switzerland, where she has political refugee status.

On 15 January 1997 Ms Çiftçi was arrested and taken into police custody in connection with a police operation against the illegal organisation DHP (People’s Revolutionary Party). When interrogated by police officers she confessed, acknowledging that she was a member of the DHP. She alleged that the police had obtained her confession by torture, in the form of suspension by her arms, beatings, insults and sexual assault.

At the end of her period of police custody, on 29 January 1997, the applicant underwent a medical examination which revealed sensitivity in her left arm. On the same day she was brought before a judge, who remanded her in custody. On 6 February the doctor at Ümraniye prison examined Ms Çiftçi and found that she had some pain around the left shoulder blade, with a loss of motor sense in her forearm and in the flexor muscle of her left hand.

Following a complaint by the applicant against the police officers responsible for her police custody, two of them were committed for trial in the Istanbul Assize Court on a charge of obtaining a confession by duress. Before that court the applicant acknowledged that the defendants were not her torturers and provided some details about her interrogators.

On 3 July 1998 the Assize Court acquitted the two police officers after noting that the applicant had exonerated them.

2.Procedure and composition of the Court

The application was lodged with the European Commission on Human Rights on 23 July 1997. On 1November 1998 it was transmitted to the Court, which declared it admissible on 9 May 2006.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Antonella Mularoni (San Marinese),

Danutė Jočienė (Lithuanian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant alleged that she had been tortured during her period of police custody. She also complained about the length of that period and about the lack of a remedy by which to obtain a review of the lawfulness of the measure. She relied, in particular, on Articles 3 and 5.

Decision of the Court

Article 3 

As to the ill-treatment inflicted on the applicant

The Court noted that the applicant had remained entirely in the hands of the police throughout her 14-day period of police custody, without any outside contact.

The Court observed that at the end of the period she had been suffering from, among other ailments, pain around the left shoulder-blade and a loss of motor sense in her forearm and in the flexor muscle of her left hand. This diagnosis was subsequently confirmed by the prison doctor. As she had not undergone a medical examination just after her arrest, it could not be claimed that the origin of the injuries dated back to an earlier period. Since there were no plausible explanations as to the cause of the injuries, the Court considered that the applicant’s brachial symptoms had originated in treatment that had been inflicted on her during her time in police custody and for which Turkey bore responsibility.

The Court noted that the applicant’s symptoms were consistent with her allegations that she had been suspended by her arms. In those circumstances it held that there had been a violation of Article 3.

As to the positive and procedural obligations

The Court noted that the proceedings brought against the two police officers presumed to be responsible for the applicant’s police custody had resulted in their acquittal. The trial court had failed to establish either the existence of ill-treatment or the involvement of State agents in the facts complained of by the applicant.

In the Court’s view it had been for the Turkish authorities, of their own motion, to extend the investigation so as to establish the facts and identify who was “really” responsible. However, there was nothing in the case file to show that any steps had been taken to that end. Accordingly, the Court also held that there had been a violation of Article 3 as regards the investigation conducted into the applicant’s allegations of torture.

Article 5

The Court noted that the applicant’s period of police custody had lasted for 14 days, well beyond the strict time-limit contemplated by Article 5 § 3. Moreover, it had not been shown that at the relevant time she had had a remedy by which to dispute the lawfulness of her police custody. The Court thus held that there had been a violation of Article 5 §§ 3 and 4.
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Violation of Article 6 § 1 (fairness)

Çapan v. Turkey (No. 2) (no. 29849/02)Violation of Article 10

The applicant, Cihan Çapan, is a Turkish national who was born in 1977 and lives in Altdorf (Switzerland). At the material time he was the editor-in-chief of the daily newspaper Özgür Bakiş.

On 26 September 2000 the Istanbul State Security Court ordered the applicant to pay a heavy fine, equivalent to EUR 1,486, and banned publication of the newspaper for three days, on account of the publication of an article written by one of the PKK leaders on the subject of Abdullah Öcalan, the PKK armed struggle and democratisation in Turkey.

The Court of Cassation upheld the applicant’s conviction on 26 February 2001.

The applicant maintained that his criminal conviction had infringed his right to freedom of expression and complained of the fact that he had not been provided with a copy of the opinion of the Principal Public Prosecutor at the Court of Cassation. He relied, in particular, on Articles 10 (freedom of expression) and 6 § 1 (right to a fair trial).

The Court considered that the reasons given by the Turkish courts could not be considered sufficient in themselves to justify the interference with the applicant’s right to freedom of expression. While certain passages of the article had painted a negative picture of the Turkish State’s policy towards its citizens of Kurdish origin, they did not exhort the use of violence or incite resistance or rebellion, and they did not constitute hate-speech, which, in the Court’s view, was the essential element to be taken into consideration. The Court considered that the applicant’s conviction had been disproportionate to the aims pursued and, accordingly, had not been “necessary in a democratic society”. It therefore held, unanimously, that there had been a violation of Article 10.

The Court further held, unanimously, that there had been a violation of Article 6 § 1 on account of the failure to provide the applicant with a copy of the opinion of the Principal Public Prosecutor. It considered that there was no need to examine the applicant’s other complaints separately.

By way of just satisfaction, the Court awarded the applicant EUR 2,000 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 §§ 1 and 3 (c) (fairness)

Kemal Kahraman and Ali Kahraman v. Turkey (no. 42104/02)

The applicants, Kemal Kahraman and Ali Kahraman, are Turkish nationals who were born in 1967 and 1972, respectively. They are both serving prison sentences in Eskişehir (Turkey).

In November 2001 the Niğde Criminal Court convicted, in absentia, the applicants of insurrection against the administration of Niğde prison where they were detained for being members of the IBDA-C (Great East Islamic Raiders-Front). As a result, they were each sentenced to four years’ imprisonment.

Relying, in particular, on Article 6 §§ 1 and 3 (c) (right to a fair trial), the applicants complained about the unfairness of proceedings against them, namely that they had been unable to appear at hearings before the Niğde Criminal Court and that they had not had legal representation.

The Court held, unanimously, that there had been a violation of Article 6 §§ 1 and 3 (c) and awarded each applicant EUR 2,000 in respect of non-pecuniary damage and EUR 1,000, jointly, for costs and expenses (less EUR 850 received in legal aid from the Council of Europe). (The judgment is available only in English.)

Violation of Article 2 (investigation)

Üçak and Others v. Turkey (nos 75527/01 and 11837/02)Violation of Article 13

The applicants, Besra Üçak, Güllişah Kargılı, Hayreddin Dağlı and Cüneyd Dağlı, are Turkish nationals who were born in 1970, 1969, 1970 and 1954 and live in Diyarbakır (Turkey).

The applicants are the wife, brothers and sister of A.İ Dağlı, who disappeared on 14 April 1995. On that date the Silvan district gendarmerie command and the infantry battalion of the internal security forces had conducted an operation against the PKK3, an illegal organisation, in five villages belonging to the district of Silvan, including the village of Eşme.

The applicants maintained that the Turkish authorities had failed in their obligation to conduct a thorough investigation capable of shedding light on the circumstances surrounding the disappearance of A.İ Dağlı following his arrest. They also argued that they had not had an effective remedy. They relied on Articles 2 (right to life) and 6 (right to a fair hearing), taken in conjunction with Article 13 (right to an effective remedy).

The Court observed in particular that the criminal investigations conducted in the present case by the public prosecutor’s offices in Diyarbakır and Silvan had been closed without the circumstances surrounding the disappearance of A.İ Dağlı having been established. The district governor had based his decision to bring the proceedings to an end on the report of the person in charge of the operation in question, which stated that A.İ Dağlı had taken flight during the operation and that it had not been possible to arrest him. The Silvan public prosecutor’s office had therefore discharged the officers in question without hearing evidence from the gendarmes involved in the operation. Accordingly, the Court considered that the investigations into the circumstances surrounding the disappearance of A.İ Dağlı had not been conducted in a thorough or effective manner by independent bodies. It therefore held, unanimously, that there had been a violation of Article 2.

The Court further held, unanimously, that there had been a violation of Article 13.

By way of just satisfaction, the Court awarded EUR 15,000 to Besra Üçak and her three children and EUR 1,000 each to Güllişah Kargılı, Hayreddin Dağlı and Cüneyd Dağlı for non-pecuniary damage. It also awarded the applicants, jointly, EUR 1,000 for costs and expenses, less EUR 715 already paid to them by the Council of Europe in legal aid. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness) 

Salduz v. Turkey (no. 36391/02) No violation of Article 6 § 3 (c)

The applicant, Yusuf Salduz, is a Turkish national who was born in 1984 and is living in Izmir (Turkey).

In December 2001 Mr Salduz was convicted for aiding and abetting the PKK and sentenced to four years and six months’ imprisonment, later reduced to two and a half years’ imprisonment.

Relying on Article 6 §§ 1 and 3 (c) (right to a fair trial), Mr Salduz complained about the unfairness of proceedings against him, namely that the submissions of the Principal Public Prosecutor of the Court of Cassation had not been communicated to him and that he had been denied the assistance of a lawyer during police custody. 

The Court held, unanimously, that there had been a violation of Article 6 § 1 on account of the non-communication of the public prosecutor’s written opinion, and that the finding of a violation constituted in itself sufficient compensation for any non-pecuniary damage suffered. Mr Salduz was awarded EUR 1,000 for costs and expenses.

The Court further held, by five votes to two, that there had been no violation of Article 6 §3(c) on account of the lack of legal assistance during police custody. (The judgment is available only in English.)
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CHAMBER JUDGMENT

KOÇAK v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Koçak v. Turkey (application no. 32581/96). 

The Court held, unanimously, that there had been a violation of Article 3 (prohibition of torture) of the European Convention on Human Rights.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 13,560 euros (EUR) in respect of non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicant, Mehmet Koçak, is a Turkish national who was born in 1965 and lives in Istanbul.

On 12 December 1993, the applicant was arrested along with five others during an anti-terrorist police operation against the PKK.

As a result, between 12 and 27 December 1993, Mr Koçak was detained in the Istanbul Security Directorate where he alleged that he was threatened with torture in order to make him confess to being a member of the PKK. On refusing, he was stripped naked, immersed in cold water and beaten with a truncheon on various parts of his body, including the soles of his feet. He was then forced to walk on a floor strewn with salt. He was also subjected to a form of torture known as “Palestinian hanging”, whereby, his hands tied together, he was strung up by his arms. In this position, electric shocks were administered to his genitals, his fingers and feet. He was subsequently forced into signing a statement. During his detention in police custody, Mr Koçak was kept in a cell where he was deprived of food and water and prevented from sleeping.

Following Mr Koçak’s transfer from police custody, two medical reports were drawn up. The first was made on 27 December 1993 in which a doctor noted that Mr Koçak had two 2-3 cm bruises on both sides of his hips. The second was made on 14 January 1994 by a different doctor who noted swelling and bruising all over Mr Koçak’s body, notably on his arms, wrists, hands, back, groin and the soles of his feet. He also reported injuries to Mr Koçak’s hands and several old wounds on both his wrists and ankles.

Mr Koçak consistently denied the accuracy of the statements obtained from him by the police. Firstly, on 27 December 1993, he declared to the public prosecutor and a judge of Istanbul State Security Court, before it issued an order to detain him on remand, that his statements had been made under duress. Subsequently, between 30 December 1993 and 27 March 1995, he filed three petitions alleging that he had been tortured in police custody with the intention of obtaining a confession from him.

An investigation into those allegations was carried out concerning the director of the anti-terror branch of the Istanbul Security Directorate. Furthermore, criminal proceedings were brought against two police officers who were accused of torturing Mr Koçak. It was decided, due to lack of evidence, not to prosecute the former and to acquit the latter.

On 26 November 1996 Istanbul State Security Court convicted Mr Koçak of membership of the PKK and sentenced him to 12 years and six months' imprisonment.

That court reached its conclusions, in particular, on the basis that Mr Koçak had surrendered a 7.65 mm calibre pistol and seven bullets to the police; that one of Mr Koçak's co-accused had confirmed his and Mr Koçak’s involvement in PKK activities and that three other co-accused had stated that Mr Koçak had collected money on behalf of the PKK. Finally, the court noted that Mr Koçak had maintained his support for PKK ideology during the proceedings’ hearings and believed that the PKK was the legitimate representative of Kurdistan. 

On 26 April 2003 Mr Koçak was conditionally released from prison.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 3 October 1995. It was transmitted to the European Court of Human Rights on 1 November 1998. The Court declared the application partly admissible on 7 October 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (British), President,

Josep Casadevall (Andorran),

Riza Türmen (Turkish),

Stanislav Pavlovschi (Moldovan),

Lech Garlicki (Polish),

Ljiljana Mijović (citizen of Bosnia and Herzegovina),

Pâivi Hirvelä (Finnish), judges,

and also Fatoş Aracı, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Article 3, Mr Koçak complained that he had been subjected to ill-treatment while in police custody. He further complained under Article 6 §§1 and 3(c) (right to a fair trial) that he had been deprived of his right to legal assistance during questioning by the police, by the public prosecutor and by the judge who ordered his detention on remand.

Decision of the Court

Article 3

The Court reiterated that, if an individual was taken into custody in good health but found to be injured at the time of release, it was up to the State to provide a plausible explanation as to how those injuries had occurred. It was also the State’s duty to produce evidence capable of casting doubt on the victim's allegations, particularly if those allegations were backed up by medical reports. 

The Court noted that Mr Koçak had not been medically examined at the beginning of his detention. Following his transfer from police custody, two medical examinations had been carried out and reports drawn up. The Court observed that the findings contained in the second report had been consistent with Mr Koçak's allegations of ill-treatment. Moreover, the Government had not provided a plausible explanation for the marks and injuries on MrKoçak’s body.

In the light of the circumstances of the case as a whole and in the absence of a plausible explanation by the Government, the Court concluded that the injuries noted in the medical reports had resulted from ill-treatment for which Turkey had to bear responsibility. Given the nature and degree of the ill-treatment and the likelihood, from the evidence available, that it had been used in order to obtain information from Mr Koçak, the Court found that that ill-treatment had inflicted very serious and cruel suffering which could only be characterised as torture. Accordingly, there had been a violation of Article 3.

Article 6

The Court noted that Mr Koçak's right of access to a lawyer while in police custody had been restricted in accordance with the domestic legislation in force at the relevant time.

However, the Istanbul State Security Court's judgment of 26November1996, which had convicted MrKoçak of membership of the PKK, hadnot been based on his statements to the police, the public prosecutor or the judge who had ordered his detention on remand. That court had taken into consideration statements made during the hearings by Mr Koçak and by four of his co-accused. Its conclusions had also relied on the fact that Mr Koçak had surrendered a pistol and bullets to the police.

Having observed, therefore, that Mr Koçak's lack of access to legal assistance during the preliminary investigation could not be considered to have deprived him of a fair trial, the Court declared that complaint inadmissible.
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CHAMBER JUDGMENT

DEMOKRATİK KİTLE PARTİSİ AND ELÇI v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Demokratik Kitle Partisi and Elçi v. Turkey (application no. 51290/99). 

The Court held unanimously that there had been a violation of Article 11 (freedom of assembly and association) of the European Convention on Human Rights on account of the dissolution in 1999 of the DKP, a political party.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 15,000 euros (EUR) jointly for pecuniary and non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicants are the DKP (“Demokratik Kitle Partisi”, the Democratic People’s Party), a political party founded in January 1997, and Şerafettin Elçi, a Turkish national who was born in 1938 and lives in Cankaya (Turkey), who was president of the party at the relevant time. 

In June 1997 the Principal State Counsel at the Court of Cassation applied to the Constitutional Court seeking to have the DKP dissolved, on the ground that the party had undermined the integrity of the State. He considered that certain statements to the press by the party’s president and the party’s programme were in breach of the Constitution and the Law on the regulation of political parties.

On 26 February 1999 the Constitutional Court made an order dissolving the DKP. It noted, in particular, that the party’s programme alleged the existence within Turkish territory of minorities founded on differences in national culture, membership of a race or language. The court considered that the DKP was seeking to destroy the integrity of the nation.

Publication of the Constitutional Court’s judgment in the Official Gazette in November 2001 had the effect of prohibiting the party’s founders and leaders from exercising similar functions in any other political grouping for a period of five years.

2.Procedure and composition of the Court

The application was lodged on 24 August 1999 and declared partly inadmissible on 24 March 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan Zupančič (Slovenian), President,

Corneliu Bîrsan (Romanian),

Riza Türmen (Turkish),

Alvina Gyulumyan (Armenian),

David Thór Björgvinsson (Icelandic),

Ineta Ziemele (Latvian),

Isabelle Berro-Lefèvre (Monegasque), judges,

and also Stanley Naismith, Deputy Section Registrar.

3.Summary of the judgment2 

Complaint

The applicants alleged that the dissolution of the party had been in breach of their rights as guaranteed by Articles 9 (right to freedom of thought, conscience and religion), 10 (freedom of expression), 11 (freedom of assembly and association), 14 (prohibition of discrimination) and 18 (limitation on use of restrictions on rights) of the Convention, and of Articles 1 (protection of property) and 3 (right to free elections) of Protocol No. 1. 

Decision of the Court

Article 11 

The Court noted that the disputed sections of the DKP’s programme contained an analysis of the Kurdish question in Turkey and criticism of the manner in which the Government was fighting against separatist activities. It accepted that the principles defended by the DKP were not, as such, contrary to the fundamental principles of democracy.

As the DKP did not advocate any policy that could have undermined the democratic regime in Turkey and did not urge or seek to justify the use of force for political ends, its dissolution could not reasonably be said to have met a “pressing social need” and thus be “necessary in a democratic society”.

Accordingly, the Court concluded unanimously that there had been a violation of Article 11.

Other articles 

The Court considered that it was not necessary to examine separately the complaints under Articles 9, 10, 14 and 18 of the Convention and Articles 1 and 3 of Protocol No. 1 to the Convention.

282

3.5.2007

Press release issued by the Registrar

Chamber judgments concerning

Austria, Bulgaria, Croatia, Denmark, Greece, Hungary, Italy, Poland,

Russia, San Marino, Turkey and Ukraine

Amato v. Turkey (no. 58771/00)Violation of Article 1 of Protocol No. 1

The applicant, Selim Amato, is a Turkish national who was born in 1956 and lives in İzmir.

The case concerned proceedings in which Mr Amato’s request for compensation on account of the unlawful demolition of his house had been refused.

Relying on Article 1 of Protocol No. 1 (protection of property), Mr Amato complained that he had not received compensation for his house which had been demolished without his prior notification. He further complained under Article 6 § 1 (right to a fair hearing) about the length and unfairness of the legal proceedings. 

The Court held, unanimously, that there had been a violation of Article 1 of Protocol No. 1 and that the finding of a violation constituted in itself sufficient just satisfaction for non-pecuniary damage sustained. Mr Amato was awarded EUR 1,500 in respect of pecuniary damage and EUR 1,000 for costs and expenses. The Court further held that there was no need to examine separately the complaint under Article 6 § 1. (The judgment is available only in English.)

Baz and Others v. Turkey (no. 76106/01)Violation of Article 5 § 3

The applicants, Abdulkadir Baz, Sedrettin Dinar, Mahrem Bulut, Mehmet Akbalık, TahsinAktaş and Yusuf Sebuk, are Turkish nationals who were born in 1984, 1970, 1964, 1958, 1962 and 1961, respectively. They live in Diyarbakır.

In 2001, on various dates, the applicants were arrested and taken into police custody on suspicion of their involvement in PKK activities.

Relying on Article 5 §§ 1 (c) and 3 (right to liberty and security), the applicants complained that their arrest had been unjustified, that the length of their detention in police custody lasting ten days in August 2001 (except for Mr Sebuk whose detention lasted two days) had been excessive and that they had not been brought promptly before a judge or other officer authorised by law to exercise judicial power.

The Court held, unanimously, that there had been a violation of Article 5 § 3 concerning all the applicants except Mr Sebuk. The Court awarded MM. Baz, Dinar, Bulut, Akbalık and Aktaş EUR 3,000, each, in respect of non-pecuniary damage, and EUR 1,000, jointly, for costs and expenses. The remainder of the application was declared inadmissible. (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

Violation of Article 1 of Protocol No. 1

Çiçek and Öztemel and 6 other cases v. Turkey (nos. 74069/01, 74703/01, 76380/01, 16809/02, 25710/02, 25714/02 and 30383/02)

The applicants, Abbas Baran, Bayram Ceylan, Mehmet Cihat Aydın,Ali Ağın, Mustafa Yağmur,Hasan Buğa,Fuat Albayrak,Ahmet Hüseyinoğlu, Enver Askan, Hamdusela Ekinci, İnayet Çiçek, Necat Öztemel, Nusret Atlı, Musa Narin, Şaban Canpolat, Mehmet Fikri Yıldırım and Salih Kömekçi are all Turkish nationals. They live in Diyarbakır.

The cases concerned the failure by the Turkish authorities to pay judgment debts following proceedings in which the applicants claimed, in particular, outstanding salaries and severance pay.

They rely on Article 1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair hearing).

The Court considered that MM. Yağmur, Ekinci and Atlı, who had expressed a clear intent to discontinue their applications, could no longer claim victim status and struck out those parts of the application filed by MM. Yağmur and Ekinci as well as the application filed by MrAtlı. 

The Court held, unanimously, with respect to the remainder of the applicants, that there had been a violation of Article 6 § 1 on account of the lengthy non-enforcement or only part enforcement of judgments in their favour.

The Court further held, unanimously, that there had been a violation of Article 1 of Protocol No. 1 in respect of MM. Ceylan, Aydın, Ağın, Albayrak,Hüseyinoğlu, Askan, Canpolat and Kömekçi. It declared that complaint inadmissible with regard to the rest of the applicants, who had reached friendly settlement agreements with the municipality.

The Court held unanimously that, where applicable, Turkey should pay the applicants the judgment debts still owed to them, plus statutory interest applicable under domestic law. The sums awarded to the applicants under Article 41 can be found at the end of the judgment. (The judgment is available only in English.)

Violation of Article 5 § 3

Dursun v. Turkey (no. 17765/02)Violation of Article 6 § 1 (length)

The applicant, Ali Dursun, is a Turkish national who was born in 1969 and lives in Istanbul.

In July 1992 Mr Dursun was arrested and taken into police custody on suspicion of membership of an illegal organisation. He was sentenced to life imprisonment but, that judgment having been quashed, Mr Dursun was released pending trial in December 2004. The case is apparently still pending.

Relying, in particular, on Article 5 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), Mr Dursun complained about the length of his pre-trial detention and the length of the criminal proceedings against him.

The Court held, unanimously, that there had been a violation of Article 5 § 3 on account of the length of the applicant’s detention pending trial which had lasted approximately 11 years and three months. It further held, unanimously, that there had been a violation of Article 6 § 1 on account of the length of the criminal proceedings which had so far lasted more than 14 years and eight months. Mr Dursun was awarded EUR12,000 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in English.)

Emir v. Turkey (no. 10054/03)Violation of Article 10

The applicant, İlyas Emir, is a Turkish national who was born in 1946 and lives in Istanbul. He is the editor of the quarterly magazine Güney Kültür- Sanat- Edebiyat dergisi (“South, review of culture, art and literature”).

In June 2002 Istanbul State Security Court sentenced the applicant to three years and nine months’ imprisonment, which was commuted to a fine of about EUR 4,753; it also ordered the closure of the magazine in question for seven days and the destruction of 120 copies, which had been seized previously. The applicant was accused of having published several articles criticising police intervention in prisons and of having disseminated propaganda for the illegal organisation DHKP/C (Revolutionary People’s Liberation Party /Front). In July 2003 the Security Court lifted the fine. 

The applicant alleged that his criminal conviction, the seizure of the magazine and the latter's closure for a week had infringed his right to freedom of expression. He relied in particular on Article 10 (freedom of expression) and Article 1 of Protocol No. 1 (protection of property).

The Court considered that the grounds given in the decisions of the Turkish courts could not in themselves be considered sufficient to justify the interference in the applicant’s right to freedom of expression. It concluded unanimously that there had been a violation of Article 10 and held that it was unnecessary to examine separately the complaint under Article 1 of Protocol No. 1. 

The Court awarded the applicant EUR 1,000for pecuniary and non-pecuniary damage and EUR 2,000for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Ern Makina Sanayi ve Ticaret A.Ş. v. Turkey (no. 70830/01)

The applicant, Ern Makina Sanayi ve Ticaret A. Ş., is a Turkish company.

The applicant company complained that it had been unable to take part in enforcement proceedings concerning it because the Turkish courts had sent the notification of those proceedings to its former registered office. It relied on Article 6 (right to a fair hearing).

The Court concluded unanimously that there had been a violation of Article 6 and awarded the applicant company EUR 3,000for pecuniary damage and EUR 1,000for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Kar and Others v. Turkey (no. 58756/00)Violation of Article 10

The applicants, Nazmi Kar, Zekeriya Özen, Fuat Başarılı and Osman Yavuz, are Turkish nationals who were born in 1972, 1969, 1969 and 1968, respectively. They all live in Turkey.

Between March and April 1997 the applicants held roles as actors in a play, “An enemy of Justice”, which was staged on eight occasions in a number of towns and cities in Turkey. Much media coverage was devoted to the play, some newspapers even citing provisions of the Criminal Code which the applicants had supposedly breached. The applicants were arrested at the end of April 1997 and taken into police custody. Ultimately, they were convicted in May 1999 of “incitement to hatred or hostility on the basis of a distinction between social classes, race, religion, denominations or region” and were each sentenced to five years and six months’ imprisonment as well as payment of a fine. Taking into account the time the applicants had already spent in prison, they were released.

Relying on Article 6 § 1 (right to a fair trial), the applicants complained about the unfairness of the criminal proceedings against them. They further complained about the media’s coverage of the play which had been in breach of Article 6 § 2 (presumption of innocence) and alleged that Turkish legislation had prevented them from having access to their lawyers during the first four days of their police custody, in breach of Article 6 § 3 (c). Finally, they alleged that their conviction and sentence amounted to a violation of Article 10 (freedom of expression).

The Court held, unanimously, that there had been a violation of Article 6 § 1 on account of the presence of a military judge on the bench of Ankara State Security Court which had tried and convicted the applicants and that there was no need to examine the remaining complaints under that article. 

The Court observed that Article 10 included freedom of artistic expression and that that freedom applied not only to “information” or “ideas” which were favourably received or regarded as inoffensive but also to those which offended, shocked or disturbed. Given the latter and the fact that the play had only been staged eight times and had limited potential impact, the Court concluded that the applicants’ convictions and especially the harshness of their sentences, had not been “necessary in a democratic society”. Accordingly, the Court held, unanimously, that there had been a violation of Article10.

The applicants were awarded EUR 10,000, each, in respect of pecuniary and non-pecuniary damage and EUR 4,000, jointly, for costs and expenses. (The judgment is available only in English.)

Violation of Article 5 § 3

Koşti and Others v. Turkey (no. 74321/01)No violation of Article 6 § 1

The applicants, Osman Koşti, Mehmet Koşti and Hışman Öngör, are Turkish nationals who were born in 1981, 1983 and 1981, respectively. They live in Şanlıurfa (Turkey).

In February 1999 the applicants were arrested and taken into custody on suspicion of having been involved in throwing Molotov cocktails at various public buildings.

Relying on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), the applicants complained about their detention on remand and the length of the criminal proceedings.

The Court held, unanimously, that there had been a violation of Article 5 § 3 on account of the applicants, particularly given their young age, having been detained on remand for over two years and three months. Noting the complexity of the case and the number of accused, the Court did not find that the proceedings having taken two years and seven months at two levels of jurisdiction had been excessive and therefore held, unanimously that there had been no violation of Article 6 § 1. The applicants were awarded EUR 3,000, each, in respect of non-pecuniary damage and EUR 1,000, jointly, for costs and expenses. (The judgment is available only in English.)

Violation of Article 5 § 3

Kapar v. Turkey (no. 7328/03)Violation of Article 6 § 1 (length)

Murat Kaçar v. Turkey (no. 32420/03)

Medeni Kavak v. Turkey (no. 13723/02)Violation of Article 5 §§ 1 (c), 4 and 5

Sinan Tanrıkulu and Others v. Turkey (no. 50086/99) Violation of Article 5 §§ 2, 3, 4 and 5

In the above four cases, the nine applicants are all Turkish citizens who live in Diyarbakır, with the exception of Mr Kacar, who lives in Istanbul. In the case of Sinan Tanrıkulu and Others, the six applicants are all lawyers.

The applicants were arrested on account of their presumed membership of an illegal organisation, with the exception of Mr Kacar who was arrested on suspicion of having committed armed robbery.

Mr Kaçar and Mr Kapar complained, in particular, about the length of their pre-trial detention (namely four years and six months in Mr Kaçar’s case and one year and seven months in Mr Kapar’s case) and of the proceedings brought against them (more than ten years and four months to date for Mr Kaçar and more than five years and ten months to date for Mr Kapar). 

In the case of Sinan Tanrıkulu and Others, the applicants complained, in particular, about the length of their detention in police custody (namely five to six days), the lawfulness of their detention and the lack of a remedy to contest its lawfulness and obtain compensation. Mr Kavak complained about the lawfulness of his detention and the fact that it was impossible to challenge that detention and obtain a right to compensation. 

All the applicants relied on Article 5 (right to liberty and security). In the Kaçar and Kapar cases, the applicants also relied on Article 6 (right to a fair trial).

In the Kaçar and Kapar cases, the Court concluded unanimously that there had been a violation of Article 5 § 3 and Article 6 § 1; it also held that it was unnecessary to examine separately Mr Kaçar’s complaint under Article 6 § 2. The Court awarded Mr Kapar EUR 4,500for non-pecuniary damage and EUR 1,500for costs and expenses, and awarded Mr Kaçar EUR 10,000for non-pecuniary damage and EUR 1,000for costs and expenses.

In the Medeni Kavak case, the Court concluded unanimously that there had been a violation of Article 5 §§ 1 (c), 4 and 5 and awarded the applicant EUR 2,500for non-pecuniary damage and EUR 1,000for costs and expenses, less the EUR 715received from the Council of Europe in legal aid. 

In the case of Sinan Tanrıkulu and Others, the Court concluded unanimously that there had been a violation of Article 5 §§ 2, 3, 4 and 5 (except in respect of Mr Tosun, whose complaint under Article 5 § 2 was declared inadmissible by the Court). The Court awarded Mr Tosun EUR 500for non-pecuniary damage and EUR 1,500 to each of the other applicants. It also awarded the six applicants EUR 1,000jointly for costs and expenses. (The judgments are available only in French.)

No violation of Article 3

No violation of Article 5 §§ 1 and 2

Soysal v. Turkey (no. 50091/99)Violation of Article 5 §§ 3 and 4

The applicant, Mr Soysal, is a Turkish national who was born in 1962 and lived in Odunkirschen (Germany) at the relevant time. He is currently imprisoned in Turkey.

The applicant was arrested on 13 July 1999 in Chisinau, Moldova, under an international arrest warrant on suspicion of being one of the leaders of the PKK (Workers’ Party of Kurdistan). That same evening he was placed in police custody in the premises of the MIT (the national intelligence service: Milli İstihbarat Teşkilatı). The following morning he underwent a health check, which ascertained that he was suffering from acute pharyngitis and extreme fatigue; the doctors noted that the applicant was slightly cachectic and carried the Hepatitis B virus. They also noted the existence of “wounds and traumatic ecchymosis in the frontal left axillary region, on the front of the right shoulder and on the lower section of the right knee”.

During his detention, the applicant was examined on several occasions by general practitioners and specialists; he received treatment, in particular for hepatitis, and was taken into hospital three times.

The applicant lodged a complaint alleging torture against those responsible for his detention in police custody. In November 1999 that complaint resulted in a finding that there was no case to answer.

In December 2002 Mr Soysal was sentenced to 18 years and nine months’ imprisonment.

The applicant complained, in particular, that he had been subjected to ill-treatment during his detention in police custody. He also complained that his detention had been unlawful and improper. He relied, in particular, on Articles 3 (prohibition of degrading or inhuman treatment) and 5 (right to liberty and security). 

No evidence had been produced before the Court to arouse reasonable suspicions that the members of the MIT or the police officers concerned had inflicted on the applicant the ill-treatment of which he complained and/or to raise doubts concerning the manner in which the Turkish judicial authorities had acted in this case, especially with regard to the treatment provided to the applicant. Accordingly, the Court concluded unanimously that there had been no violation of Article 3.

In addition, the Court concluded unanimously that there had been no violation of Article 5 §§1 and 2. It concluded unanimously that there had been a violation of Article 5 § 3 in that the applicant had not been brought promptly before a judge following his arrest. It also concluded that there had been a violation of Article 5 § 4 on account of the absence of a remedy that would have enabled the applicant to have the lawfulness of his police custody examined, and held that it was unnecessary to examine separately the other complaints. The Court held that its judgment constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 2,500 for costs and expenses. (The judgment is available only in French.)

Ulusoy and Others v. Turkey (no. 34797/03)Violation of Article 10

The 12 applicants are all Turkish residents who live in Istanbul. They are actors in the theatre troupe “Teatra Jiyana nü” (“New Life Theatre” in Kurdish).

In December 1999 the Ankara Regional Governor’s Office refused to authorise the troupe, which was on tour, to perform a Kurdish play, “Komara Dinan Sermola” (“Republic of Madmen”) in Ankara. 

The applicants brought administrative proceedings seeking to have the refusal overturned. The Regional Governor's Office informed the administrative court that the play in question was liable to undermine public order, given the criminal records of the actors, who had been convicted or prosecuted for their activities in support of the PKK (Workers’ Party of Kurdistan).

The proceedings ended with the dismissal of their request by the Supreme Administrative Court on 27 January 2003.

The applicants alleged that the prohibition placed on their performance of the play in question had entailed, in particular, a violation of Articles 10 (freedom of expression) and 14 (prohibition of discrimination).

The Court noted that the ban on staging the play amounted to an interference in the applicants’ right to freedom of expression. This interference was in accordance with Turkish legislation and had the legitimate aim of preventing disorder and crime.

With regard to the necessity of the interference, the Court considered that, even if it was accepted that the refusal was primarily justified by a potential threat to public order on account of the artists’ criminal records, the reasoning in the judgment delivered by the administrative court gave the impression that the use of the Kurdish language in the staging of a play constituted a circumstance that could aggravate potential disorder.

In the Court’s opinion, Turkish legislation did not indicate with sufficient clarity the extent of the authorities’ discretion in the field of prior restrictions on the presentation of an artistic work and prohibitions on the use of a language other than Turkish in theatre plays, or the manner in which that discretion was to be exercised. Accordingly, the Court found that the disputed interference could not be considered “necessary in a democratic society”.

The Court concluded unanimously that there had been a violation of Article 10 and held that it was unnecessary to examine separately the other complaints. It awarded each of the applicants EUR 1,000for non-pecuniary damage and awarded them EUR 2,000 jointly for costs and expenses. (The judgment is available only in French.)

Yalım v. Turkey (no. 40533/98)Friendly settlement

The applicant, Mecit Yalım, is a Turkish national who was born in 1979.

The applicant, who was suspected of belonging to the PKK, was arrested and placed in police custody in January 1994. In June 1998 he was sentenced to 12 years and six months’ imprisonment.

Relying on Articles 5 (right to liberty and security) and 6 (right to a fair trial), the applicant complained of the length of his pre-trial detention (namely more than four years and six months), the fact that the trial court was neither independent nor impartial and alleged that there had been a breach of his defence rights.

The case has been struck out of the list following a friendly settlement under which the applicant is to receive EUR 3,500. (The judgment is available only in French.)

Aydın and Şengül v. Turkey (no. 75845/01)Violation of Article 1 of Protocol No. 1

The applicants, Necati Aydın and Ercan Şengül, are Turkish nationals who were born in 1972 and 1962, respectively. They live in İzmir.

The case concerned the alleged unfairness of compensation proceedings before Izmir Assize Court and the authorities' delay in settling the resulting amounts awarded to the applicants.

They relied on Article 1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair trial).

The Court held, unanimously, that there had been a violation of Article 1 of Protocol No. 1 regarding the delay in payment of compensation and that the finding of a violation constituted in itself sufficient compensation for any non-pecuniary damage. The remainder of the application was declared inadmissible. (The judgment is available only in English.)

Gülşen and Others v. Turkey (no. 54902/00)Violation of Article 1 of Protocol No. 1

The seven applicants are Turkish nationals.

Relying on Article 1 of Protocol No. 1 (protection of property), they complained about delays in the payment of additional compensation awarded to them for the expropriation of their property. They also complained that they had been paid insufficient interest at a time when inflation in Turkey had been very high.

The Court held, unanimously, that there had been a violation of Article 1 of Protocol No. 1 and awarded the applicants sums in respect of pecuniary damage totalling EUR 533,300. No claim was made for non-pecuniary damage or for costs and expenses. (The judgment is available only in English.)

Gündoğdu v. Turkey (no. 49240/99)Violation of Article 6 § 1 (fairness)

Mehmet Şerıf Aslan v. Turkey (no. 6201/00)

The applicants are Turkish nationals who were born in 1980 and 1961 respectively. 

The applicants complained, in particular, about the presence of a military judge on the bench of the state security courts which had convicted them and sentenced them to prison terms on account of their membership of illegal organisations. They relied on Article 6 (right to a fair trial).

The Court concluded unanimously in both cases that there had been a violation of Article 6 §1 as regards the complaint relating to the independence and impartiality of the state security courts and held that it was not necessary to examine the other complaints under Article 6. It also held that its judgments in these cases constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. It awarded each of the applicants EUR 1,000 for costs and expenses, less the EUR 630received by Mr Gündoğdu from the Council of Europe in legal aid. (The judgments are available only in French.)

İrfan Bayrak v. Turkey (no. 39429/98)Violation of Article 6 § 1 (fairness)

The applicant, İrfan Bayrak, is a Turkish national who was born in 1971 and lives in Turkey. At the relevant time he was a sergeant in the Turkish army.

In July 1997 the disciplinary tribunal of the third border regiment imposed two penalties of 30 and 45 days of cellular confinement for having fallen asleep while he on duty in a surveillance position during a transfrontier operation in Iraq.

The applicant complained, in particular, that the military disciplinary tribunal was not an independent and impartial tribunal. He relied on Article 6 § 1 (right to a fair hearing).

The Court concluded unanimously that there had been a violation of Article 6 § 1. It considered that its judgment in the case constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 1,000for costs and expenses. (The judgment is available only in French.)

Seçkin and Others v. Turkey (no. 56016/00)Violation of Article 6 § 1 (fairness)

The applicants, Burak Seçkin, Hakan Kocaoğlu and Uğur Erdoğan, are Turkish nationals who were born in 1981, 1979 and 1979, respectively. They live in Samsun (Turkey).

In 1996 the applicants were arrested and taken into custody on account of an investigation into the activities of an illegal organisation. It resulted in their conviction and imprisonment, the first applicant for one year, ten months and 15 days and the second and third applicants for two years and six months.

Relying on Article 6 § 1 (right to a fair trial), the applicants complained that the criminal proceedings against them had been unfair, that they had been deprived of their right to legal assistance while in police custody and that Ankara State Security Court, not having taken into account their ages, had not adhered to procedures for juveniles.

The Court held, unanimously, that there had been a violation of Article 6 § 1 on account of the presence of a military judge on the bench of the state security court which had convicted the applicants, and that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained. The Court further held, unanimously, that there was no need to examine separately the remaining complaints under Article6. (The judgment is available only in English.)

Yalçın v. Turkey (no. 8628/03)Violation of Article 6 § 1 (fairness)

The applicant, Emcet Yalçın, is a Turkish national who was born in 1970 and lives in Mardin (Turkey). In December 2001 he was sentenced to 12 years and six months’ imprisonment for membership of Hezbollah.

Relying on Article 6 § 1 (right to a fair trial), the applicant complained that the opinion of the Principal Public Prosecutor at the Court of Cassation had not been communicated to him. 

The Court concluded unanimously that there had been a violation of Article 6 § 1. As the applicant had made no claim in respect of just satisfaction, the Court considered that it was not necessary to make an award under this head. (The judgment is available only in French.)
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No violation of Article 3 (treatment)

Violation of Article 3 (investigation)

Atıcı v. Turkey (no. 19735/02)Violation of Article 5 § 3 

The applicant, Müseyin Atıcı, is a Turkish national who was born in 1970 and lives in Istanbul.

In 1992 the applicant was arrested on suspicion of being a member of an illegal organisation for which he was convicted in May 2005 and sentenced to life imprisonment. That judgment was subsequently quashed and the case is, apparently, still pending.

On transfer from one prison to another and from prison to hospital Mr Atıcı complained about having being strip-searched and, on resisting, having been put into solitary confinement. He further complained about the length of his detention on remand which lasted for more than ten years, and the lack of an effective investigation into his complaints. 

He relied on Articles 3 (prohibition of inhuman and degrading treatment), 5 § 3 (right to liberty and security), 13 (right to an effective remedy) and 14 (prohibition of discrimination).

Concluding that the evidence had not proven beyond a reasonable doubt that Mr Atıcı had been subjected to ill-treatment, the Court held, unanimously, that there had been no violation of Article 3 as regards the alleged body searches and conditions of detention. It did, however, find that there had been a violation of Article 3 on account of the authorities’ failure to conduct an effective investigation into Mr Atıcı’s allegations of ill-treatment. The Court further held, unanimously, that there had been a violation of Article 5 § 3 and that there was no need to examine separately the complaint under Article 13. The remainder of the application was declared inadmissible.

Mr Atıcı was awarded EUR10,000 in respect of non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.)

Kamil Uzun v. Turkey (no. 37410/97) Violation of Article 2 (investigation)

The applicant, Kamil Uzun, is a Turkish national who was born in 1964 and lives in Frankfurt (Germany). At the material time his parents were living in the Hasköy neighbourhood, 5 km from the centre of Yayladere, in Bingöl district, situated in the region where a state of emergency had been declared and where serious clashes between security forces and members of the PKK (Kurdistan Workers’ Party) were rife.

On 16 September 1994, at around midnight, a mortar shell landed on the house of a neighbour of the applicant’s parents. Shrapnel from the shell was projected towards the house next door and struck the applicant’s mother on the head and neck. She died from her injuries within half an hour.

The applicant’s father lodged a criminal complaint that very morning. Gendarmes arrived at the scene, drew a sketch of the premises and assessed the damage to buildings. Witnesses subsequently stated, among other things, that they had taken away pieces of mortar shell. The victim’s body was exhumed for an autopsy in June 1996.

In November 1996 two gendarmes were charged with abuse of authority, in particular for having failed to transmit the victims’ complaints to the public prosecutor’s office, for having precipitated the interment before an autopsy could be performed and for having caused the disappearance of pieces of shrapnel collected by the gendarmes. In 1999 they were found guilty of misusing their authority and perverting the course of justice but there was a stay on the execution of their sentence.

The investigation into the death of Mrs Uzun is still pending to date and has not been successful in identifying the person or people responsible for the death.

Relying in particular on Article 2 (right to life), the applicant complained that the military authorities were responsible for the mortar fire that killed his mother.

The Court considered that the origin and context of the mortar fire gave rise to legitimate doubts. However, those doubts could not in themselves justify the existence of a presumption that Mrs Uzun had been the victim of intentional fire or of a blunder attributable to the local gendarmerie. The Court thus found that, despite its concerns, the material before it did not allow it to conclude, beyond all reasonable doubt, that the applicant’s mother had been killed by members of the armed forces.

Moreover, the Court observed in particular that throughout the initial stage of the investigation there had been a complete overlap between those presumed to be responsible for the incident and those investigating, all of them being attached to the local gendarmerie and in particular that of Yayladere. The conduct of the investigating gendarmes had ultimately had the effect of removing the preliminary investigation from public and judicial scrutiny and, furthermore, of preventing those really responsible from being identified and called to account.

The Turkish Government had provided no concrete information on the status of the investigation, which, more than 12 years after the event, did not seem to have made any credible progress or to have produced any tangible results, thus confirming the atmosphere of impunity and insecurity that had prevailed at the time in the region.

In those circumstances the Court found unanimously that there had been a violation of Article2 as regards the investigation carried out into the death of the applicant’s mother and held that it was not necessary to examine his other complaints. In respect of pecuniary and non-pecuniary damage, the Court awarded EUR 5,000 to the applicant and EUR 15,000 to the victim’s other heirs. It also awarded the applicant EUR 5,000 for costs and expenses. (The judgment is available only in French.)

Üstün v. Turkey (no. 37685/02)Violation of Article 10

The applicant, Saim Üstün, is a Turkish national who was born in 1963 and lives in Istanbul. 

At the relevant time, Mr Üstün was the owner of a small independent publication firm. In 1992 his firm published a book about the life and political views of the left-wing revolutionary cinema artist Yılmaz Güney. 

The case concerned the criminal proceedings brought against Mr Üstün in October 2000 for disseminating separatist propaganda. The applicant was convicted and sentenced to six months’ imprisonment, later commuted to a fine. He was subsequently acquitted and the conviction annulled.

He relied on Article 10 (freedom of expression), Article 6 § 1 (right to a fair trial) and Article 1 of Protocol No. 1 (protection of property).

The Court found that the passages highlighted by the prosecution had not encouraged violence, armed resistance or insurrection and had not amounted to hate speech. Noting that Mr Üstün had remained convicted for over a year and had to pay a fine in order to avoid the prison sentence, the Court concluded that the interference with the applicant’s freedom of expression had been disproportionate to the aims pursued and had not been “necessary in a democratic society”. Accordingly, the Court held, unanimously, that there had been a violation of Article 10 and awarded the applicant EUR2,000 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. The remainder of the application was declared inadmissible. (The judgment is available only in English.)

Violation of Article 6 § 1 (length)

Vurankaya v. Turkey (no. 9613/03)Violation of Article 13

The applicant, Oktay Vurankaya, is a Turkish national who was born in 1969 and lives in Adana (Turkey).

Relying on Article 6 § 1 (right to a fair hearing within a reasonable time) and Article 13 (right to an effective remedy), the applicant complained about the length of the criminal proceedings against him for forgery of official documents (over eight years and six months to date) and about the absence of a remedy under Turkish law by which to submit such a complaint.

The Court held unanimously that there had been a violation of Article 6 § 1 and Article 13 and awarded the applicant EUR 6,000 in respect of non-pecuniary damage together with EUR850 for costs and expenses. (The judgment is available only in French.)

Violation of Article 1 of Protocol No. 1

Adil Özdemir v. Turkey (no. 36531/02)

Taci and Eroğlu v. Turkey (no. 18367/04)

Violation of Article 1 of Protocol No. 1

Mehmet Ali Miçooğulları v. Turkey (no. 75606/01)No violation of Article 6 § 1

In these three Turkish cases the applicants owned land in Samandağ. The registration of their property was annulled at the request of the State Treasury.

Relying on Article 1 of Protocol No.1 (protection of property), the applicants complained that they had been deprived of their property without being paid any compensation. Mr Miçooğulları also relied on Article6 § 1 (right to a fair hearing) on account of the lack of reasoning in the decisions of the Turkish courts.

The Court held unanimously in all three cases that there had been a violation of Article 1 of Protocol No. 1 and that there had been no violation of Article6 § 1 in the case of Mehmet Ali Miçooğulları. It considered that the finding of a violation constituted sufficient just satisfaction for any non-pecuniary damage the applicants might have sustained and awarded them the amounts indicated in euros in the table below.

Pecuniary damage

Costs and expenses

Adil Özdemir v. Turkey

35,000

500

Mehmet Ali Miçooğulları v. Turkey

15,000

380

Taci and Eroğlu v. Turkey

25,000

500

Taşatan v. Turkey (no. 60580/00)Violation of Article 1 of Protocol No. 1

The applicant, Cevdet Taşatan, is a Turkish national who was born in 1945 and lives in Istanbul.

Relying on under Article 1 of Protocol No. 1 (protection of property), Mr Taşatan complained that additional compensation awarded following the expropriation of his property had been too low, had not been paid in full or in good time. He further alleged that the interest he had received had been insufficient.

The Court held, unanimously, that there had been a violation of Article 1 of Protocol No. 1 on account of the authorities’ continued failure to pay the total amount of compensation and the damage sustained by Mr Taşatan as a result of late payment. It held that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage and awarded Mr Taşatan EUR 4,330 in respect of pecuniary damage and EUR1,000 for costs and expenses. The remainder of the application was declared inadmissible. (The judgment is available only in English.)
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HÜSEYİN YILDIRIM v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Hüseyin Yıldırım v. Turkey (application no. 2778/02). 

The Court held unanimously that there had been a violation of Article 3 (prohibition of degrading treatment) of the European Convention on Human Rights.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 10,000 euros (EUR) for pecuniary and non-pecuniary damage and EUR 5,000 for costs and expenses.

(The judgment is available only in French.)

1.Principal facts

The applicant, Hüseyin Yıldırım, is a Turkish national who was born in 1960. He was an advertiser in Istanbul. 

In May 2001 the applicant was involved in a serious traffic accident, as a result of which he sustained spinal contusion, a parietal fracture on the right side, paresis on the left side and general hyperesthesia. 

The applicant was arrested at his home during the night of 5 July 2001 under an arrest warrant dating back several years, issued on account of his presumed involvement in the activities of the TKP ML/TİKKO, a fraction of the extreme left-wing armed organisation TKP-ML (Communist Party of Turkey - Marxist-Leninist), as a result of which he had already been sentenced to seven years’ imprisonment.

The applicant, who was incapable of moving or looking after his own needs, was placed on a foam mattress and questioned as he lay prone on it. On 7 July 2001 he was placed in pre-trial detention in Bayrampaşa Prison, where he was immediately placed in the hospital unit for a few days before being transferred to Tekirdağ Prison. 

On 17 July 2001 the applicant was diagnosed with quadriparesis and atrophy of the hands, and declared medically unfit to remain incarcerated. 

Mr Yildirim’s state of health deteriorated during his detention: on 13 November 2001 he was obliged to undergo a bifrontal craniotomy on account of a rupture of the cerebral membrane, which was causing a discharge of cerebral fluid. He subsequently began to suffer from sphincterial problems, requiring him to wear a urethral catheter, and was subject to various more or less serious dermatological, neurological or respiratory illnesses; he also showed signs of chronic depression.

In January 2002 specialist board No. 3 from the Istanbul Institute of Forensic Medicine held that the applicant’s state of health was incompatible with his imprisonment. Furthermore, in November 2002 the board of health at Tekirdağ Public Hospital noted that the applicant was suffering from permanent after-effects; a few months later specialists from the Istanbul Institute of Forensic Medicine found that he was obliged to use a wheelchair and that his illness was incurable. 

During his detention the applicant was assisted by the prisoners sharing his cell, who prepared his food and fabricated a commode by making a hole in a plastic stool. However, there were moments when some of them showed reluctance to help him. Thus, during his imprisonment, the applicant was under the care either of his fellow-prisoners or, from October 2002, of his brother and two sisters, who took turns looking after him in the prison wing of Tekirdağ Public Hospital. 

In September 2002 Mr Yildirim was transferred in a police van to a hearing at Istanbul State Security Court. At the close of the hearing, the gendarmes who were accompanying him allegedly dropped him; the press published photographs which showed him on the ground attempting to rise.

On 11 December 2002 the applicant was sentenced to life imprisonment; he was released on 25 June 2004 under a presidential pardon. 

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 22 January 2002.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (British), President,

Josep Casadevall (Andorran),

Giovanni Bonello (Maltese),

Riza Türmen (Turkish),

Stanislav Pavlovschi (Moldovan),

Lech Garlicki (Polish),

Ljiljana Mijović (citizen of Bosnia and Herzegovina), judges,

and also Fatoş Aracı, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant alleged that the circumstances in which he had been detained and the conditions in which he had been transferred had amounted to inhuman and degrading treatment. He relied on Articles 3 and 5. 

Decision of the Court

Article 3 

The applicant’s conditions of detention

The Court pointed out that a prisoner’s health and well-being had to be adequately secured by, among other things, providing him with the requisite medical assistance.

It noted that the applicant was disabled to such an extent that he could not carry out the majority of basic everyday tasks without the assistance of others. The court which placed him in pre-trial detention could not have been unaware of those circumstances and ought to have taken particular care to ensure that the detention conditions corresponded to his disability. This had not been the case.

The Court noted that, throughout his imprisonment, the applicant had been incapable of feeding himself, washing, sitting, moving about, dressing himself or going to the toilet alone. In spite of his disability, Mr Yildirim had been left to the supervision and assistance of his fellow prisoners, who had acted out of a sense of solidarity, and, in the prison wing of Tekirdağ Public Hospital, it had been his brother and two sisters who had taken turns to provide for his needs, regularly remaining with him round the clock. The Court considered that that situation, in which the applicant had been placed for about three years, could not but arouse in him constant feelings of anguish, inferiority and humiliation that were sufficiently strong to amount to “degrading treatment” within the meaning of Article 3.

That was compounded by the applicant’s transfers to the security court. In view of the photographs published in the press following the incident in September 2002 complained of by the applicant, the Court wondered how responsibility for such a disabled prisoner could have been entrusted to gendarmes who were certainly not qualified to foresee the medical risks inherent in the transportation of such an ill person. Consequently, it concluded that the events of that day had also amounted to degrading treatment.

The treatment provided to the applicant

As the applicant had consistently refused to comply with the medical prescriptions issued to him, for reasons which were disputed, the Court consider it unnecessary to evaluate the allegations concerning solely the quality of the treatment given. 

The applicant’s continued detention

The Court noted that Article 399 of the Code of Criminal Procedure allowed for the release of prisoners on health grounds, a provision that supplemented the appeal for a presidential pardon on medical grounds provided for in the Constitution. The Court considered that the reasons put forward by the Turkish courts and Government were not sufficient to justify the applicant’s continued detention until 25 June 2004, in defiance of medical reports which strongly urged his release.

In conclusion, the Court considered that the applicant’s detention, in spite of the protection system offered by Turkish law, had infringed his dignity and had undoubtedly caused him both physical and psychological suffering, beyond that inevitably associated with a prison sentence and medical treatment. Accordingly, it held that there had been a violation of Article3.

Article 5 

The Court considered it unnecessary to re-examine the case under Article 5.
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Bülbül v. Turkey (no. 47297/99)Violation of Article 5 §§ 3 and 4 

The applicant, Kemal Bülbül, is a Turkish national who was born in 1963 and lives in Ankara. At the time of the events, he was the provincial leader of HADEP (People’s Democracy Party) in Ankara.

In November 1998 police officers carried out a search in the Ankara office of HADEP and Mr Bülbül was taken into police custody. He was later convicted of aiding and abetting the PKK (the Kurdistan Workers’ Party) and sentenced to three years and nine months’ imprisonment. In May 2001, the proceedings against the applicant, who, in the meantime, had been released pending trial, were suspended.

Relying, in particular, on Article 5 § 3 (right to liberty and security) and § 4 (right to have lawfulness of detention decided speedily by a court), Mr Bülbül alleged that the military judge, who had ordered his detention on remand, and Ankara State Security Court, which had decided on his appeal against the detention order, had not been independent and impartial.

Finding that the military judge who had ordered Mr Bülbül’s detention on remand could not be regarded as independent of the army’s executive, the Court held, unanimously, that there had been a violation of Article 5 § 3. It followed that the applicant could legitimately fear that the State Security Court, also including a military judge, had lacked independence and impartiality and the Court further held, unanimously, that there had been a violation of Article 5 § 4. The remainder of the application was declared inadmissible. Mr Bülbül was awarded EUR1,500 in respect of non-pecuniary damage. (The judgment is available only in English.)

Oya Ataman v. Turkey (no. 47738/99)Struck out

The applicant, Oya Ersoy (previously Ataman), is a Turkish national who was born in 1970 and lives in Istanbul where she works as a lawyer.

Following her marriage to Hüseyin Ataman in July 1995, the applicant, in accordance with Article 153 § 1 of the Civil Code, had to take her husband’s surname. In agreement with her husband, the applicant requested that her maiden name, “Ersoy”, be adopted as their surname.

The applicant complained that the refusal of the Turkish authorities to allow her and her husband to bear her maiden name amounted to a violation of Articles 8 (right to respect for private and family life) and 14 (prohibition of discrimination).

Having regard to the applicant’s divorce in April 2003, the Court found that the applicant’s complaint no longer concerned a live issue and that the continued examination of the application was no longer justified. Accordingly, the Court decided, unanimously, to strike the case out of the list. (The judgment is available only in English.)

Repetitive cases

In the following cases the Court has reached the same findings as in similar cases raising the same issues under the Convention:

Violation of Article 1 of Protocol No. 1

Kansız v. Turkey (no. 74433/01)

The applicant, Cumhur Kansız, is a Turkish national who was born in 1945 and lives in Ankara (Turkey).

The applicant complained about delays in the payment of additional compensation which he had been awarded for expropriation. He relied on Article 1 of Protocol No. 1 (protection of property), Article 6 § 1 (right to a fair hearing) and Article 13 (right to an effective remedy).

The Court concluded unanimously that there had been a violation of Article 1 of Protocol No. 1 and held that it was not necessary to examine separately the complaints under Article 6 § 1 and Article 13. It awarded the applicant EUR 20,000 for pecuniary damage and EUR 200 for costs and expenses. (The judgment is available only in French.)
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Violation of Article 1 of Protocol No. 1

Davut Miçooğulları v. Turkey (no. 6045/03)Violation of Article 6 § 1 (length) 

The applicant, Davut Miçooğulları, is a Turkish national, born in 1928 and living in Tur (Turkey). He was the owner of a plot of land in the district of Çiğdede in Samandağ (Hatay).

He complained that he was deprived of his property without receiving any compensation, in violation of Article 1 of Protocol No. 1 and alleged that there had been a violation of Article 6 § 1 concerning the length of the proceedings before the national courts (six years, two months and seven days).

The Court noted that the applicant had received no compensation concerning the transfer of his property to the State and that the Government had provided no explanation justifying the absence of compensation. The Court therefore held, unanimously, that there had been a violation of Article 1 of Protocol No. 1. The Court further held, unanimously, that there had been a violation of Article 6 § 1 concerning the excessive length of the proceedings. (The judgment is available only in French.)

Violation of Article 1 of Protocol No. 1

Aslaner v. Turkey (no. 23903/02)

Yalman and Türkmen v. Turkey (no. 23914/02)

The applicants are Turkish nationals.

The cases concern the expropriation of land belonging to the applicants for the purpose of building a motorway.

The applicants complained, in particular, of the delay by the State in paying them the additional compensation for the expropriation and of the inadequate rate of interest for delayed payment in view of the very high rate of inflation in Turkey. 

They relied on Article 1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair hearing).

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and that it was not necessary to examine separately the complaint under Article 6. It awarded MrAslaner EUR 10,500 for pecuniary damage and Ms Yalman and Mr Türkmen jointly EUR6,500 for pecuniary damage and EUR 1,000 for costs and expenses. (The judgments are available only in French.)
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DURMUŞ KURT AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Durmuş Kurt and Others v. Turkey (application no. 12101/03). 

The Court held unanimously that there had been:

a violation of Article 3 (prohibition of torture) of the European Convention on Human Rights in that the applicants were tortured by the police; and,

a violation of Article 13 (right to an effective remedy) of the Convention.

Under Article 41 (just satisfaction), the Court awarded each applicant 15,000 euros (EUR) in respect of non-pecuniary damage and EUR 2,500, jointly, for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicants, Durmuş Kurt,Nurettin Kılıçarslan, and Zübeyde Kayar, are Turkish nationals who were born in 1958, 1972 and 1970 respectively and currently living in Germany and Switzerland. At the time of the introduction of the application, they were living in Istanbul.

On 15, 16 and 17 June 1995 the applicants were arrested and taken into custody at the anti-terrorist branch of the Istanbul Security Directorate, as part of a police operation against an illegal organisation, the TKP-ML/TIKKO (Turkish Communist Party-Marxist-Leninist/Turkish Workers and Peasants’ Liberation Army).

On 28 June 1995 the applicants were brought before the public prosecutor at Istanbul State Security Court, where they maintained that they had been interrogated under duress and tortured by the police during their ten days in custody. They contended that they had been beaten, punched, hosed, subjected to Palestinian hanging, deprived of sleep, threatened with death and sexually harassed. They added that, while being hung, electric shocks were administered to them through cables attached to their genitals.

The Turkish Government maintained that the applicants had sustained the injuries described in the medical reports during a dispute with police officers who had been arresting them. The Government claimed that the force used had not been excessive.

The same day (28 June 1995) all three applicants were examined by a doctor at the Forensic Medicine Institute who declared them unfit for work for three days. The doctor found that: Durmuş Kurt had one yellow and one green lesion of 2 x 2 cm on the right shoulder and a lesion of 3 x 0,5 cm on the inner part of the upper arm; Nurettin Kılıçarslan had four scab-covered lesions of 5 x 0.5 cm positioned parallel to each other in the right armpit and a graze of 5 x 1 cm on the right thigh; and, Zübeyde Kayar had three scab-covered lesions measuring 4 x 0.5 cm positioned parallel to each other in the left armpit. The doctor also considered that a final report could only be drawn up concerning Zübeyde Kayar once she had been examined by a hospital neurology service. Apparently, that additional examination was never carried out.

On 15 November 1995 Fatih Public Prosecutor decided not to prosecute the on-duty police officers who had allegedly ill-treated the applicants whilst in custody, for lack of evidence.

On 27 November 1996 the International Law and Foreign Relations Directorate of the Ministry of Justice notified Istanbul Public Prosecutor that one of the applicants’ co-detainees had filed an application with the European Commission of Human Rights concerning allegations of torture during the same custody period. The letter stated that the decision of non-prosecution of 15 November 1995 lacked sufficient reasoning, and that a more comprehensive investigation had to be conducted into the allegations. 

Subsequently criminal proceedings were brought against five police officers before Istanbul Assize Court on charges of torture and professional misconduct. (The relevant bill of indictment was filed on 2 September 1997.) 

On 9 October 1998 the court heard witnesses who confirmed that the applicants had been subjected to torture. In subsequent hearings the applicants identified a number of defendant police officers as those who had allegedly ill-treated them. 

On 19 November 2002 the assize court discontinued the proceedings against four police officers on the ground that the prosecution of the offences had become time-barred and acquitted the fifth police officer for insufficient evidence. The applicants appealed unsuccessfully.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 10 March 2003 and declared partly inadmissible on 23 May 2006.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Antonella Mularoni (San Marinese),

Danutė Jočienė (Lithuanian),

Dragoljub Popović (Serbian), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants alleged, in particular, that they had been tortured while in police custody and that there had been no adequate investigation into their allegations. They relied on Articles 3 and 13 of the Convention.

Decision of the Court

Article 3

The court observed that the medical reports drawn up by a doctor on 28 June 1995, at the end of the applicants’ detention in police custody, showed that they had sustained injuries. The findings in those reports, in the Court’s opinion, matched the applicants’ allegations of having been subjected to Palestinian hanging. The Court observed that the parties did not dispute the medical findings, but put forward different versions as to the cause of the injuries. However, the Court noted that the applicants were not examined medically upon their arrest which, in the Court’s view, would have been the appropriate step to take by the police officers who, the Government asserted, had had to resort to using force during the arrest. In those circumstances, the Court was not satisfied with the Government’s explanations as to the manner in which the injuries found at the end of the detention period were sustained by the applicants.

The Court also considered it probable that the ill-treatment of the applicants was intentionally inflicted by the police with the aim of extracting from them a confession or information about the offences they were suspected of having committed.

The Court concluded that the acts of violence to which the applicants were subjected were particularly serious and cruel and capable of causing severe pain and suffering. They therefore amounted to torture, in violation of Article 3.

Article 13

The Court noted that the applicants complained of ill-treatment to the Fatih Public Prosecutor. Despite their serious allegations and their medical reports, the latter failed to bring any criminal charges against the suspected perpetrators. Furthermore, it was not until a year later, following the communication of a similar application based on the same events by the European Commission of Human Rights to the Government, and the order of the Ministry of Justice dated 27 November 1996, that a new investigation was conducted into the applicants’ allegations. It then took nine months to file a bill of indictment with the Istanbul Assize Court on 2 September 1997. The criminal proceedings against the police officers were subsequently discontinued on 19 November 2002, almost five years after the proceedings had been started and seven years and five months after the alleged acts of ill-treatment had taken place.

The Court observed that the proceedings in question had not produced any result due to substantial delays, resulting in the application of the statutory limitations in domestic law. It found that the Turkish authorities could not be considered to have acted with sufficient promptness or diligence, which created virtual impunity for the main perpetrators of the acts of violence, despite the evidence against them.

The Court also found it regrettable that the additional examination ordered by the doctor who examined Zübeyde Kayar was never carried out and that neither the public prosecutor nor Istanbul Assize Court made any attempt to remedy that failure.

Considering that the proceedings could not be described as thorough and effective, the Court found that there had been a violation of Article 13.

355

31.5.2007

Press release issued by the Registrar

Chamber judgments concerning

Austria, Croatia, Finland, Greece, Italy, Latvia, Norway, Poland, Romania, 

“the former Yugoslav Republic of Macedonia”, Turkey andUkraine

Söğüt v. Turkey (nos 16593/03 and 16600/03)Violation of Article 6 § 1 (fairness)

The applicants, Muhammed Fesih Söğüt and Zülfikar Söğüt, are Turkish nationals who were born in 1976 and 1963 respectively and live in Batman (Turkey).

Both applicants were sentenced to 12 years and six months’ imprisonment for membership of the illegal armed organisation Hizbullah. Their convictions were upheld by the Court of Cassation in November 2002.

Relying on Article 6 § 1 (right to a fair trial), the applicants complained of the unfairness of the proceedings before the Court of Cassation on account of the fact that they had been unable to reply to the opinion of the public prosecutor.

The Court held unanimously that there had been a violation of Article 6 § 1. As the applicants had not submitted any claim for just satisfaction, the Court considered it unnecessary to make an award under that head. (The judgment is available only in French.)
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Chamber judgments concerning

Hungary, Italy andTurkey

The European Court of Human Rights has today notified in writing the following seven Chamber judgments, none of which are final.1 

Length-of-proceedings cases, with the Court’s main finding indicated, can also be found at the end of the press release.

Ali Koç v. Turkey (application no. 39862/02)Violation of Article 8

The applicant, AliKoç, is a Turkish national who was born in 1971. At the time he lodged his application he was detained in Gaziantep Prison (Turkey).

In March 2002, while he was serving a life sentence, the applicant sent a letter to one of his friends with a number of texts that he wanted to have published. The prison administration’s disciplinary board refused to authorise the dispatch of the letter on the ground that its receipt by the press would be “undesirable”, because it contained texts written in Kurdish that praised the PKK2 and described the Turkish armed forces as torturers. Appeals by the applicant against that decision were unsuccessful.

The applicant complained about the interception and withholding of his correspondence. He relied on Article 8 (right to respect for private and family life) of the European Convention on Human Rights.

The European Court of Human Rights considered that sections 144 and 147 of Law no. 647 concerning prison administration and the execution of sentences did not indicate with sufficient clarity the extent and conditions of the exercise of discretion by the authorities in their scrutiny of prisoners’ correspondence. It further observed that the implementation of those provisions did not seem to make up for that shortcoming.

The Court accordingly found that the interference with the applicant’s right to respect for his correspondence was not “in accordance with the law” within the meaning of paragraph 2 of Article 8 of the Convention and thus held, unanimously, that there had been a violation of that Article. It awarded Mr Koç 1,000euros (EUR) in respect of non-pecuniary damage and EUR 1,000 for costs and expenses, less theEUR 701 already received by way of legal aid from the Council of Europe. (The judgment is available only in French.)

No violation of Article 3

Violation of Article 5 §§ 3 and 4

Bağrıyanık v. Turkey (no. 43256/04)Violation of Article 6 § 1 (length)

The applicant, Mehmet Hadi Bağrıyanık, is a Turkish national who was born in 1970 and lives in Istanbul.

In December 1995 the applicant was arrested and remanded in custody on suspicion of being a member of an illegal organisation. Investigations were subsequently carried out into a homicide and a bombing and it was decided that the applicant should remain in detention pending trial, having regard in particular to the serious nature of the charges, the preservation of evidence and the date on which he was first remanded in custody.

In 2001 the applicant went on a hunger strike which, according to him, lasted for 40 days, and according to the Turkish Government, for nine days. In August 2003 a neurologist at Gebze State Hospital diagnosed the applicant as having Romberg’s sign3.

The applicant lodged several applications for his release, which was ultimately ordered by the Assize Court in December 2005. The case is apparently still pending before the Turkish courts at the time of the delivery of this judgment.

The applicant contended that his state of health had been incompatible with his continuing detention and complained in particular of the length of his detention on remand (more than ten years) and of the proceedings against him (11 years and five months, to date, for one level of jurisdiction). He relied on Articles 3 (prohibition of inhuman or degrading treatment), 5 (right to liberty and security) and 6 § 1 (right to a fair trial within a reasonable time).

Having regard to the circumstances of the case, and bearing in mind the assurance given by the Turkish Government as to their practice and the observations of the Court’s delegation which had visited prisons in connection with a mission concerning applications lodged by prisoners who, after a hunger strike, were suffering from Wernicke Korsakoff syndrome, the Court found that there were no serious substantiated grounds to suggest that the continuation or conditions of the applicant’s custody had as such constituted inhuman or degrading treatment. The Court thus held, unanimously, that there had been no violation of Article 3.

Moreover, the Court held unanimously that there had been a violation of Article 5 § 3 on account of the length of the applicant’s custody on remand, and a violation of Article 5 § 4 on account of the fact that the applicant’s appeals against the decisions to prolong his detention had been examined in the course of proceedings in which neither the applicant himself, nor anyone representing him, had participated. Lastly, the Court held, unanimously, that there had been a violation of Article 6 § 1 on account of the excessive length of the proceedings against him.

By way of just satisfaction, the Court awarded the applicant EUR 15,000 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses, less the EUR 850 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

Violation of Article 1 of Protocol No. 1

Violation of Article 6 § 1 (fairness)

Demirhan, Görsav and Çelik v. Turkey (nos. 28152/02, 28155/02 and 28156/02)

The applicants, Nezir Demirhan, Mehdi Görsav and Fırat Çelik, are Turkish nationals who live in Diyarbakır. 

The case concerned the prolonged non-enforcement of judgments by Diyarbakır Labour Court awarding compensation to the applicants, former manual workers for Diyarbakır Sur Municipality, who had been dismissed in May 1999 without payment of their wages or any other indemnity.

They relied on Article 1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair hearing).

The Court declared inadmissible the complaint under Article 1 of Protocol No. 1 in respect of 

Mr Görsav, who had reached a friendly settlement with his former employer in June 2002, and admissible with regard to the other two applicants. 

Having failed to comply with the Labour Court’s judgments, the Turkish authorities had prevented MrDemirhan and Mr Çelik from receiving money to which they had been entitled. The Court considered that lack of funds was not an adequate justification for that interference and therefore held, unanimously, that there had been a violation of Article 1 of Protocol No. 1 with regard to those two applicants. Having also failed for years to to take the necessary measures to comply with final judicial decisions, the Court further held, unanimously, that there had been a violation of Article 6 § 1 in respect of all the applicants. The Court awarded EUR 4,000 to MrDemirhan and Mr Çelik, each, and EUR1,500 to Mr Görsav, for non-pecuniary damage, and EUR500, to each applicant, for costs and expenses. The Court further held, unanimously, that Turkey should pay with interest the domestic judgment debts still owed to MrDemirhan and Mr Çelik. (The judgment is available only in English.)

Violation of Article 8

Lemke v. Turkey (no. 17381/02)Violation of Article 6 § 1 (fairness)

The applicant, Birsel Lemke, is a Turkish national who was born in 1950 and lives in Balikesir (Turkey).

The case concerns the granting of permits to the company E.M. Eurogold Madencilik (subsequently renamed Normandy Madencilik A.Ş) for the operation of a gold mine in Ovacık, in the district of Bergama (İzmir), about 50 kilometres from where the applicant and his family are living.

Some of the inhabitants of Bergama called for the annulment of the permits, claiming that the cyanide leaching process used by the mining company was hazardous. The Supreme Administrative Court upheld their request on 13 May 1997.

The applicant complained about the failure by the Turkish authorities to comply with the decisions of the administrative courts annulling the permits for the operation of the gold mine. She relied in particular on Article 2 (right to life), Article 8 (right to respect for private and family life), Article 6 § 1 (right to a fair hearing) and Article 13 (right to an effective remedy).

The Court noted that on 13 May 1997 the Supreme Administrative Court had concluded that the mining permit did not serve the public interest and that the safety measures which the company had undertaken to implement did not suffice to eliminate the risks involved in such an activity. However, as the Court had noted in a similar case, the closure of the gold mine in question had not been ordered until 27February 1998, some ten months later. In that connection, the Court reiterated its previous finding that mining had been resumed in April 2001 and that in March 2002 the Council of Ministers had authorised the continuation of gold and silver mining by the company. However, it was not until 27 August 2004 that the Ministry of the Environment and Forests had issued the mining company with a favourable opinion following an environmental impact study. Therefore, without having to comment on that study, the Court noted that until its completion the authorities had deprived the procedural guarantees available to the applicant of any useful effect. It thus held, unanimously, that there had been a violation of Article 8.

The Court further considered that the Council of Ministers’ decision amounted to a failure by the authorities to comply in practice and within a reasonable time with the decisions of the administrative courts. It thus held, unanimously, that there had been a violation of Article6§1.

The Court found that it did not need to examine the complaints under Articles 2 and 13 and awarded Mrs Lemke EUR 3,000 in respect of non-pecuniary damage and EUR850 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Onaran v. Turkey (no. 65344/01)Violation of Article 10

The applicant, Nevzat Onaran, is a Turkish national who was born in 1957 and lives in Istanbul.

In February 2000 he was sentenced by the Military Court of the General Staff in Ankara to two months’ imprisonment and to a fine equivalent to EUR 2.30 for publishing and distributing a leaflet entitled “freedom of thought”, containing the text of a speech by Osman Murat Ülke, chairman of the “İzmir Anti-War Association”. He was accused of inciting conscripts not to perform their military service.

Subsequently, at the request of the Ankara Governor’s Office, the applicant was dismissed from his duties in the Association of Contemporary Journalists.

Relying on Articles 6 § 1 (right to a fair trial), the applicant alleged that the military court which tried him could not be regarded as an independent and impartial tribunal as it was made up of two military judges and an officer. Moreover, he alleged that his conviction had breached Article 10 (freedom of expression) and that there had also been a violation of Article 11 (freedom of assembly and association).

The Court considered it understandable that the applicant, as a civilian with no duty of loyalty to the army but having to stand trial before an exclusively military bench on charges of disseminating propaganda against military service, had had fears about appearing before judges belonging to the army. It thus held, unanimously, that there had been a violation of Article 6 §1.

Moreover, the Court considered that the reasons given by the Turkish courts could not be regarded as sufficient to justify the interference with the applicant’s right to freedom of expression. It observed in particular that, whilst the comments in the impugned leaflet gave it a hostile tone as regards military service, they did not encourage violence, armed resistance or insurrection, and did not constitute hate speech, which, in the Court’s view, was the essential consideration. Consequently, the Court held, unanimously, that there had been a violation of Article 10 and that it did not need to examine separately the complaint under Article 11.

It awarded Mr Onaran EUR 2.30 for pecuniary damage, EUR 2,000 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)
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Two Chamber judgments concerning Turkey

The European Court of Human Rights has today notified in writing its Chamber judgments1 – available only in English – in the cases of:

Hürriyet Yılmaz v. Turkey (application no. 17721/02); and,

Sacettin Yıldız v. Turkey (no. 38419/02). 

The Court held unanimously that, in both cases, there had been:

a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning the ill-treatment to which the applicants were subjected while in police custody; and,

a violation of Article 3 of the Convention concerning the failure to conduct an effective investigation into their allegations of ill-treatment.

The Court held unanimously that, in the case of Sacettin Yıldız, there had also been:

a violation of Article 6 §§ 1 and 3 (c) (right to a fair trial).

Under Article 41 (just satisfaction), no award was made in either case; the applicant in Sacettin Yıldız did not submit a claim for just satisfaction within the specified time-limit and the applicant in Hürriyet Yılmaz submitted no claim for just satisfaction. 

The Court considered that, in Sacettin Yıldız, a retrial or reopening of the case, if requested, would represent in principle an appropriate way of redressing the violation of Article 6 §§ 1 and 3 (c).

1.Principal facts

Hürriyet Yılmaz

The applicant, Hürriyet Yılmaz, is a Turkish national who was born in 1960 and is currently detained in Isparta Prison (Turkey).

In August 1996 the applicant was arrested on suspicion of being involved in an armed robbery by police officers from the organised crime unit of İstanbul Security Directorate. He was allegedly beaten severely on his neck and back during his arrest, which was witnessed by many of his relatives, including his children. He was subsequently taken to the Security Directorate Building in Gayrettepe, without being medically examined.

The applicant alleged that he was blindfolded, interrogated and tortured at the security directorate; in particular, that he was stripped naked, punched, beaten with a truncheon, and had his testicles squeezed. 

On 3 August 1996 the applicant was taken to Haydarpaşa Hospital and examined by a doctor, who reported no signs of injury on the applicant’s body. The same day, the applicant was placed in detention on remand.

In September 1996, complaining of a stiff neck and facial paralysis, the applicant went to see the prison doctor, who transferred him to Kartal Hospital.

On 16 September 1996 the applicant filed a complaint with the public prosecutor and maintained that he had been severely beaten during his arrest.

On 15 October 1996 Kartal Hospital found that the applicant was suffering from post-traumatic spinal disorders and that he had an old fracture on his C6 vertebrae.

On 27 November 1996 the applicant gave a statement to the public prosecutor, and repeated his allegations. He maintained that he had been severely beaten on his neck during his arrest.

The public prosecutor took statements from the eye-witnesses to the applicant’s arrest (the applicant’s relatives who corroborated his account) and the four police officers involved (who denied the allegations).

Upon the request of the public prosecutor, İstanbul Forensic Medical Institution prepared a final report (based on the medical report from Kartal Hospital) dated 23 March 1998, which concluded that the applicant’s injuries meant that he was unfit to work for 25 days. The fracture on his vertebrae and other disorders were estimated to be at least three weeks old on 15 October 1996. 

On 3 June 1998 criminal proceedings were brought against the four police officers concerned for ill-treatment. The case was later transferred to İstanbul Assize Court, which, on 14 September 2000, acquitted the police officers on the ground of lack of evidence. The applicant appealed unsuccessfully.

Sacettin Yıldız

The applicant, Sacettin Yıldız, is a Turkish national who was born in 1970 and lives in Istanbul.

On 18 August 2001 he was taken into custody by police officers from Istanbul Security Directorate, on suspicion of being involved in the murder of two sisters.

The applicant claimed that, during police questioning, he was given electric shocks and beaten on the soles of his feet by police officers and that, despite his requests, he was not provided with legal assistance. In statements, dated 19 August 2001, which had been drafted by the police, he confessed to his involvement in the murder and gave a detailed explanation as to the facts of the incident.

On 24 August 2001, on the public prosecutor’s request, the applicant was examined by a doctor from Kadıköy Forensic Medicine Department, who found that: he had a purple and pink lesion of 15x13 cm under his right foot and two lesions of 3x5 cm and 8x10cm under his left foot. The report concluded that it would be appropriate for the applicant to rest for ten days.

Later the same day, the applicant was taken to see the Kadıköy Public Prosecutor, where he repeated his earlier confessions and stated that he had not been ill-treated by the police. He explained that the injuries on his feet were the result of wearing his shoes for too long. He repeated those statements to a judge at Kadıköy Magistrates’ Court, who ordered his detention on remand.

According to a forensic report dated August 2001, the applicant’s fingerprints did not match those found at the crime scene.

On 10 October 2001 Istanbul Bar Association appointed a lawyer to represent the applicant.

On 25 October 2001 the applicant appeared before Kadıköy Assize Court, where he denied all allegations against him, contending that, during his detention, he had confessed to the crime under duress. Moreover, he maintained that the police had threatened to take him back to the police station if he did not also confess before the public prosecutor and the judge at the Magistrates’ Court.

On 4 December 2003 the Assize Court convicted the applicant and sentenced him to life imprisonment, relying mainly on his confessions. The judgment was upheld on 6 May 2005 by the Court of Cassation on the ground that the applicant’s confessions provided evidence of his involvement in the murder.

On 7 January 2002 the applicant filed a complaint with Kadıköy Public Prosecutor, complaining about the ill-treatment to which he had allegedly been subjected during his detention in police custody. He also submitted the medical report dated 24 August 2001. His complaint and subsequent appeals were all rejected.

2.Procedure 

The application in Hürriyet Yılmaz was lodged with the European Court of Human Rights on 8January 2002. The application in Sacettin Yıldız was lodged on 3 October 2002.

3.Summary of the judgment2 

Complaints

In the cases of Hürriyet Yılmaz and Sacettin Yıldız the applicants both relied on Article 3 (prohibition of inhuman or degrading treatment). Mr Yıldız also relied on Article 6 § 1 (right to a fair trial) and § 3 (c) (right to legal assistance of own choosing).

Decision of the Court

Hürriyet Yılmaz 

Article 3

Ill-treatment

The Court noted that the medical certificates dated 15 October 1996 and 23 March 1998 showed that the applicant suffered from post-traumatic vertebral disorders and had an old fracture on his C6 vertebrae. It was also established that those injuries had been sustained at least three weeks before 15 October 1996. The Court noted that that corresponded with the date of the applicant’s arrest. Furthermore, the applicant’s allegations and statements to the prosecutor and the criminal and assize courts were consistent. His submissions were corroborated by witness statements and the findings in the medical reports matched his allegation that he was beaten severely on his back and neck at the time of his arrest. The Court further observed that the Government failed to provide an explanation as to how the injuries noted in the applicant’s medical reports were sustained. Considering the circumstances of the case as a whole, and in the absence of a plausible explanation from the Government, the Court found that the applicant’s injuries were the result of treatment for which the State bore responsibility. There had therefore been a violation of Article 3.

Investigation

The Court noted that, following the applicant’s complaint, a public prosecutor started an investigation into his allegations. However, it was not persuaded that that investigation was conducted diligently or that it was “effective”. The Court concluded that the authorities failed to conduct the investigation with due expedition. Because of that delay, the applicant and his witnesses were deprived of the opportunity to meet the accused police officers face to face and identify them.

The Court further noted with concern that at no stage of the proceedings was a statement taken from the doctor who drafted the medical report dated 1 August 1996 or from the applicant’s lawyer. It also appeared from the investigation file that neither the prosecution authorities nor the domestic courts tried to provide an explanation as to how the applicant’s spinal disorders and the fracture on his vertebrae were sustained.

The Court concluded that the applicant’s claim that he was ill-treated during his arrest was not subject to an effective investigation by the domestic authorities, in violation of Article 3.

Sacettin Yıldız

Article 3

Ill-treatment

The Court noted that the applicant was not medically examined at the beginning of his detention, that the findings contained in the medical report of 24 August 2000 were consistent with the applicant’s allegations of ill-treatment and that the Government had not provided a plausible explanation for those injuries. In the light of the circumstances of the case as a whole and in the absence of a plausible explanation by the Government, the Court concluded that the injuries noted in that medical report were the result of ill-treatment for which the State bore responsibility, in violation of Article 3.

Investigation

The Court noted that the public prosecutor started an investigation as soon as the applicant filed a petition, complaining that he was subjected to ill-treatment in police custody. However, it appeared from the case file that, when giving the decision of non-prosecution, the public prosecutor only relied on the applicant’s statement dated 24 August 2001, disregarding the medical report which noted serious injuries on the soles of the applicant’s feet which were hardly compatible with wearing shoes for a long time. Moreover, the case file did not reveal whether the public prosecutor took down the testimony of the applicant, the police officers or any other possible witnesses. The Court concluded that the applicant’s claim that he was ill-treated during his arrest was not subject to an effective investigation by the domestic authorities, in violation of Article 3.

Article 6

The Court reiterated that it had already found that the applicant was subjected to ill-treatment in breach of Article 3 while he was in police custody. Furthermore, it was not disputed between the parties that the applicant did not receive any legal assistance during the custody period and that he had made statements to the police, public prosecutor and a judge in the absence of his lawyer. The applicant also denied the accuracy of his “confessions” throughout the proceedings before Kadıköy Assize Court, alleging that he had been subjected to ill-treatment. 

Turkish legislation did not usually attach to such confessions (ie. confessions obtained during questioning but denied in court) consequences which were decisive for the prospects of the defence. However, Kadıköy Assize Court used those statements, among other things, as the main evidence in its judgment convicting the applicant, despite his denial of their accuracy.

In those circumstances, the Court found that the use of the applicant’s statements obtained under torture during the preliminary investigation, in the absence of his lawyer, in the criminal proceedings brought against him, rendered his trial as a whole unfair. It followed that there had been a violation of Article 6 §§ 1 and 3 (c).
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CHAMBER JUDGMENT

YEŞİL AND SEVİM v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Yeşil and Sevim v. Turkey (application no. 34738/04). 

The Court held unanimously that there had been:

a violation of Article 3 (prohibition of torture) of the European Convention on Human Rights on account of the torture to which the applicants were subjected in police custody;

a violation of Article 13 (right to an effective remedy) of the Convention.

Under Article 41 (just satisfaction), the Court awarded the applicants 30,000 euros (EUR) each for non-pecuniary damage and EUR 5,000 jointly for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicants, Hidir Yeşil and Hasan Sevim, are Turkish nationals who were born in 1972 and 1954 respectively and live in Istanbul.

The applicants were arrested on 9 September 1996 and taken into custody in the offices of the anti-terrorist branch of the Istanbul Security Directorate, on suspicion of belonging to the illegal organisation MKLP (Marxist-Leninist Communist Party).

On 18 September 1996 the applicants were examined by a doctor from the Istanbul Institute of Forensic Medicine, who noted that Mr Yeşil had parallel lesions, with scabs measuring 1x3 cm, on the left side of his chest and reduced movement in his left arm. The doctor also observed that Mr Sevim had pain and reduced mobility throughout his body and in particular in the left elbow and wrist, had a violet-coloured bruise 3 cm in diameter on his abdomen and had lost a tooth in his upper jaw. Both men stated that they had been beaten, subjected to electric shocks and sprayed with water.

Still on 18 September 1996, the applicants were brought before a judge, to whom they complained that they had been tortured; the judge ordered their detention pending trial.

In May 1997 the public prosecutor’s office instituted criminal proceedings against seven police officers under Article 243 of the Criminal Code (extraction of confessions under torture), on suspicion of having ill-treated 12 persons in police custody, including the applicants. The latter applied to join the proceedings as intervening parties.

On 25 April 2002 the Assize Court found it established that the complainants had been beaten, strangled, undressed, harassed, threatened, sprayed with water and subjected to electric shocks, and that they had been deprived of sleep and of any means of relieving themselves while in police custody. It also observed that the acts in question had been performed by the police officers in a bid to extract confessions and that they had caused acute pain or suffering. Accordingly, it sentenced one of the police offices, Bayram Kartal, to ten months’ imprisonment and two months and 15 days’ suspension from duty; the other six officers were sentenced to 11 months and 20 days’ imprisonment and three months’ suspension from duty. Under section 6 of Law no. 647 on the execution of sentences, the Assize Court also decided to stay execution of the sentences, taking the view that the accused were not likely to reoffend.

On 5 May 2004 the Court of Cassation quashed this judgment and decided to terminate the proceedings against the police officers on the ground that they were time-barred.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 19 August 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Vladimiro Zagrebelsky (Italian),

Antonella Mularoni (San Marinese),

Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained that they had been subjected to torture in police custody and that the authorities had failed to act on their allegations. They relied on Articles 3, 13 and 6 (right to a fair trial).

Decision of the Court

Article 3

The Court noted that Istanbul Assize Court had characterised as torture the acts to which the applicants had been subjected, in view of their intensity and the fact that the treatment had been inflicted intentionally by agents of the State acting in an official capacity, in order to extract confessions or information concerning the facts of which the applicants were accused.

The Court saw no reason to depart from those conclusions. Consequently, it held that, taken overall, the acts of violence to which the applicants were subjected had been particularly serious and cruel and capable of causing “severe” pain and suffering. They could therefore be characterised as torture.

Accordingly, the Court held that there had been a violation of Article 3.

Article 13

The Court observed that the criminal proceedings as a whole had been very long: five years and seven months after the facts, the assize court had found seven police officers guilty of torturing the applicants. It was particularly struck by the fact that the Court of Cassation had waited two years and one month before ruling on the appeal and deciding that the prosecution of the applicants’ presumed torturers, who had continued to carry out their duties throughout the proceedings, had lapsed. The proceedings had thus been terminated as being time-barred over eight years after the facts.

Given the overall length of the criminal proceedings, which had lasted for over eight years, the Court found that the Turkish authorities could not be considered to have acted with sufficient promptness or with reasonable diligence, with the result that the perpetrators of the violence had enjoyed impunity, notwithstanding the fact that they had been found guilty of torture.

In the circumstances, the Court held that there had been a violation of Article 13.

Article 6

Having regard to its conclusions under Article 13, the Court considered that it was unnecessary to examine the complaint under Article 6.
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CHAMBER JUDGMENT

ANIK AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Anık and Others v. Turkey (application no. 63758/00). 

The Court held unanimously that there had been:

a violation of Article 2 (right to life) of the European Convention on Human Rights concerning the killing by soldiers of the applicants’ relatives; and,

a violation of Article 2 concerning the failure to conduct an effective investigation into the circumstances of their deaths.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants a total of 142,000 euros (EUR) for pecuniary and non-pecuniary damage and EUR 5,000 for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The 12 applicants, Mahmut Anık, Medina Anık, Meryem Anık, Susin Anık, Ebubekir Anık, Ömer Anık, Cemal Anık, Halim Anık, Osman Sanrı (since deceased), Fatım Sanrı, Ömer Sanrı and Ramazan Sanrı, are Turkish nationals who were born in 1954, 1969, 1987, 1988, 1990, 1993, 1996, 1998, 1940, 1940, 1972 and 1975 respectively. At the time of the events in question, they lived in the village of Balveren, in Şırnak, south-east Turkey. 

The applicants are all relatives of Ahmet Anık and Abdulkerim Sanrı, who were killed by members of the security forces on 19August 1999.

Ahmet Anık and Abdulkerim Sanrı had been living in Balveren and were employed by the State as provisional village guards. Their duties included providing guidance to the armed forces about a particular area near their village where there was intense PKK2 activity.

According to a post-incident report, at 11 p.m. on 18 August 1999 soldiers spotted two men (later identified as Ahmet Anık and Abdulkerim Sanrı), who were in an area under military surveillance without authorisation. By 1.15 a.m. on 19 August the two men had been surrounded by soldiers. Two groups of soldiers fired a number of 120 mm mortars in their direction and ordered them to surrender. The men started running away and, when they failed to stop, the soldiers fired directly at them. The time by then was 1.30 a.m., according to the report. The report’s authors – the military officers in charge of the operation – considered that the two men were trying to help PKK members enter northern Iraq or plant land mines in the area.

According to the on-site report prepared by soldiers on 19 August 1999, the two men had been shot in the head and chest. 

An investigation into the killings was opened and, on 26 August 1999, the prosecutor concerned decided that he lacked jurisdiction to investigate the killings. He considered that the two men had been mistaken for terrorists and killed accordingly; the killings had been carried out in the performance of military duties and, as such, had to be investigated by a military prosecutor. The case was subsequently assigned to a military prosecutor and the offences qualified as “causing death by negligence and carelessness”. 

On 8 October 1999 the applicants’ lawyer asked the military prosecutor for information about the investigation and asked to be contacted if his presence was required. On 16 November 1999 two of the applicants (the fathers of the deceased) also asked for leave to intervene in the proceedings, to no avail.

On 2 June 2000 the military prosecutor decided not to prosecute the defendants. He concluded that the soldiers had “shown more than necessary sensitivity in apprehending the two persons alive, but had been unable to do so because of the two person’s refusal to surrender”. Furthermore, “following the two person’s refusal to surrender, killing them had become a duty for the soldiers”.

During the investigation, numerous witness statements were taken which provided inconsistent accounts of what had happened. It was clear however that at least two hand grenades had been thrown at the two men following the gunfire. 

On 23 June 2000 the applicants lodged an objection against the decision not to prosecute, which was rejected on 30 June 2000 by Diyarbakır Military Court, on the ground that the decision not to prosecute was compatible with the legislation in force and applicable procedures and that there was no need to widen the scope of the investigation. 

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 2 June 2000. 

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Antonella Mularoni (San Marinese),

Danutė Jočienė (Lithuanian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment3 

Complaints

The applicants complained about the killing of their relatives and the lack of an effective investigation into the killings. The applicants relied on Articles 2, 3 (prohibition of inhuman or degrading treatment), 8 (right to respect for private and family life) and 13 (right to an effective remedy), and Article1 of Protocol No. 1 (protection of property).

Decision of the Court

Article 2

Killing of the applicants’ relatives

The Court observed that it was not in dispute between the parties that the applicants’ two relatives were killed by members of Turkey’s security forces using guns and at least two hand grenades.

It was noteworthy that the offence of which the soldiers were suspected was qualified by the prosecutors as “causing death by negligence and carelessness”. Given that the soldiers had all stated that they had opened fire directly on the two men before throwing at least two hand grenades at them, the Court found it incomprehensible that the soldiers’ actions could ever have been qualified as “negligent” or “careless”. It had to be foreseeable for any person – let alone trained army officers – that shooting at a person at a distance of 40 metres with high velocity machine guns and then throwing a number of hand grenades at them would be lethal.

Indeed, notwithstanding that qualification of the offence, neither the military experts appointed by the military prosecutor, nor the military prosecutor himself, examined how and why exactly the soldiers had been “negligent” or “careless”. Experts were satisfied that the men were killed on the assumption that they were terrorists and the military prosecutor considered that the men’s refusal to surrender was sufficient to justify their killing.

Furthermore, no attempt was made to establish that the soldiers who took part in the operation had followed any guidelines regulating the use of firearms.

As regards the question of whether the domestic authorities had examined if the force used by the soldiers was no more than absolutely necessary, the Court observed that the alleged refusal of the applicants’ relatives to surrender was sufficient for the military prosecutor to reach the conclusion that “killing them had become a duty for the soldiers”. The Court would stress that such a conclusion, which was upheld by Diyarbakır Military Court, could not in any way be reconciled with the Convention requirement of “absolute necessity”.

The Court further observed that the military prosecutor did not deal with the inconsistencies in the witness statements.

The Court concluded that there were serious failings by the domestic authorities, which rendered the investigation insufficient and inadequate to establish, firstly, whether the soldiers had used their firearms lawfully and, secondly, whether the use of lethal force had been absolutely necessary. 

The Court observed that the operation in question had not been planned in advance but was carried out following the sighting of two suspicious persons in an area frequently used by terrorists. Nevertheless, the soldiers had adequate time (over two hours) and resources to give thought to possible ways of apprehending the two men alive, using non-lethal methods. It could not be said that the decision to open fire was taken, or that the execution of that decision by the soldiers had been carried out, in the heat of the moment. It followed that a higher standard of care for the protection of the right to life should have been displayed by the soldiers.

In conclusion, the Court was not persuaded that the killing of the two men constituted a use of force which was no more than absolutely necessary. There had, therefore, been a violation of Article 2 on account of the killing by the soldiers of the applicant’s two relatives.

Investigation

The Court observed that, notwithstanding the applicants’ attempts to obtain information and their willingness to assist the authorities with the investigation, they were not provided with any information or documents about it.

Even after the decision not to prosecute was taken, the military prosecutor refused to give the applicants any documents from the investigation file apart from the applicants’ own statements, such that they did not have knowledge of the case file when lodging their objection against the decision not to prosecute. Had they been in possession of the documents from the investigation file, they could have drawn the attention of Diyarbakır Military Court to the inconsistencies and other shortcomings in the investigation, which could have increased the prospect of success of their objection. That, in turn, might have prevented the violation of Article 2 found by the Court. 

The failure of the authorities to involve the applicants in the investigation or even to provide information about it – for which the Government had not offered any explanation – deprived the applicants of the opportunity to safeguard their legitimate interests and also prevented any scrutiny of the investigation by the public. The Court therefore concluded that the authorities failed to carry out an effective investigation into the deaths of the applicants’ relatives, in violation of Article 2.

Other articles

The Court held unanimously that it was unnecessary to examine separately the applicant’s other complaints.
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CHAMBER JUDGMENT

NEVRUZ KOÇ v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Nevruz Koç v. Turkey (application no. 18207/03). 

The Court held unanimously that there had been:

a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights; and,

a violation of Article 13 (right to an effective remedy) of the Convention.

Under Article 41 (just satisfaction), the Court awarded the applicant 10,000 euros (EUR) for non-pecuniary damage and EUR 1,500 for costs and expenses less the EUR 850 granted by way of legal aid.

(The judgment is available only in English.)

1.Principal facts

The applicant, Nevruz Koç, is a Turkish national who was born in 1954 and lives in Istanbul.

On 30 November 1997 Mr Koç, who was on his way home from work, was involved in an argument with a group of people waiting at a bus stop in the Sarıyer district. He ended up being arrested by a patrolling police officer (H.Ö.) and taken into police custody.

On the same day, a deputy superintendent and H.Ö drew up a police report, corroborated by three eye-witnesses. The report stated that, on intervening in the incident, the applicant had insulted H.Ö, pushed him and head-butted him in the face. It also noted that the applicant had continued his aggressive behaviour at the police station. According to the Turkish Government, H.Ö had to use force to arrest the applicant and was assisted by a members of the public.

Mr Koç disputed that version of events. He stated that he was a member of HADEP (the People’s Democracy Party) and that the group of people at the bus stop had attacked him because of his Kurdish origin. He claimed that he was kicked and punched during his arrest and that, during the subsequent police custody, he was subjected to ill-treatment. He alleged notably that police officers had blindfolded, severely beaten, punched, kicked and struck him on the legs with truncheons and batons. He maintained that, because police officers had stamped on his feet and, in particular, hit his left leg, he had been unable to walk for a considerable time. Ultimately, he had had to undergo an operation on his left foot.

The Turkish Government maintained either: that the applicant might have injured himself, in view of his reckless conduct on the day in question, in order to avoid further detention; or, that his injuries might have been caused by individuals who had assisted the police officer in forcing the applicant into the police car. They also maintained that the force used by the police officer to ensure the applicant's arrest was no more than necessary as the applicant had posed a threat to the people around him.

On 1 December 1997, H.Ö was medically examined: the resulting report noted that his nose was bleeding and swollen, which justified four days’ sick leave. On the same day, Mr Koç was also examined by a doctor who noted no injuries to his body. However, subsequent medical examinations dated 9, 10, 14, 15 and 16 December 1997 (while the applicant was still in detention on remand) showed that he had sustained injuries to his foot and wrists.

On 5 March 1998 Sarıyer Criminal Court convicted the applicant of obstructing an officer on duty and aggressive drunkenness, and sentenced him to a fine, which was suspended.

Mr Koç filed a complaint with the Sarıyer public prosecutor on 20 May 1998 and proceedings were brought against the police officers accused of the ill-treatment. However, they were suspended by Sarıyer Assize Court on 16 March 2001 by virtue of Law no.4616, which provided for the discontinuance of criminal proceedings if no offences of the same kind were committed by the offenders within a five-year period from the suspension decision. Mr Koç unsuccessfully challenged that decision before the Court of Cassation.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 22 May 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Antonella Mularoni (San Marinese),

Danutė Jočienė (Lithuanian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Article 3 (prohibition of inhuman or degrading treatment), Mr Koç alleged that he had been subjected to ill-treatment while in police custody. He also complained that the authorities had failed to conduct an effective investigation into his complaints and that the criminal proceedings against the police officers accused of the ill-treatment had been suspended, in breach of Article 13 (right to an effective remedy).

Decision of the Court

Article 3

The Court reiterated that, where an individual had been taken into custody in good health but was found to be injured by the time of release, the State concerned was required to provide a plausible explanation of how those injuries were caused and to produce evidence casting doubt on the victim's allegations, particularly if those allegations were corroborated by medical reports. 

The Court noted that the information contained in the reports of 1 December and 9 December 1997 was contradictory. It further observed that the Turkish Government did not dispute the medical findings in the report of 9 December 1997, but put forward a different version as to the cause of the injuries. 

The Court took note of the applicant's reckless, drunken and aggressive behaviour on the day of the incident. It observed that he resisted the policeman during the arrest, injuring the officer, who was reported to be unfit for duty for four days. However, the applicant was not examined medically upon his arrest. In the Court's view, such an examination would have been the appropriate step for the authorities to have taken, especially as a police officer had had to resort to force during the arrest. Such a report could also have provided clarification of the acts of third parties which might have contributed to the applicant's condition.

Furthermore, considering the gravity and nature of the injuries (particularly the injury to the applicant's left foot which required an operation and rendered him unfit for work for 15 days), the Court did not deem it likely that they were self-inflicted. Therefore, the Court attached no weight to the findings of the first medical report of 1 December 1997, in which no signs of violence were found on the applicant. Consequently, the Court was not satisfied with the Government's explanations as to the manner in which the injuries found at the end of the detention period were sustained by the applicant.

In these circumstances, and in the absence of a plausible explanation by the Government, the Court considered that the symptoms noted in the prison doctor's report of 9 December 1997, confirmed by further medical reports, were the result of treatment for which the State bore responsibility. Accordingly, there had been a violation of Article 3.

Article 13

The Court noted that the proceedings in question did not produce any result due to the application of Law no. 4616, which created virtual impunity for the perpetrators of the acts of violence, despite the evidence against them.

Consequently, the Court considered that the criminal-law system, as applied in the applicant's case, had proved to be far from rigorous and had had no dissuasive effect capable of ensuring the effective prevention of unlawful acts such as those complained of by the applicant.

Considering that the proceedings in the applicant’s case could not be described as thorough and effective, the Court held unanimously that there had been a violation of Article 13.
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No violation of Article 2

Bakan v. Turkey (no. 50939/99)Violation of Article 6 § 1 (fairness)

The applicants, Asya Bakan, Abdullah Bakan, Engin Bakan and Ruşen Bakan, are Turkish nationals who were born in 1969, 1988, 1988 and 1994, respectively. They live in Diyarbakır (Turkey). 

In 1995 their relative, Mehmet Şerif Bakan, was killed by a stray bullet fired by the security forces while he was working on a private house. According to the subsequent inquiry, the bullet which hit MrBakan had been fired by a gendarme attempting to arrest a fugitive member of the PKK (the Workers’ Party of Kurdistan, an illegal organisation).

In April 2000 the Diyarbakır Assize Court found the gendarme concerned guilty of manslaughter and sentenced him to two years’ imprisonment and a fine. It commuted the prison sentence to a fine and stayed execution of sentence. On the basis of the evidence before it, the Assize Court held that the victim had been hit by a ricochet when a warning shot was fired. In October 2001, after the Court of Cassation had remitted the case, the Assize Court acquitted the gendarme.

Mrs Bakan, acting in her own right and on her children’s behalf, brought administrative proceedings. The administrative court refused her application for legal aid on the ground that at that stage of the proceedings, in the light of the evidence submitted to it, the action was ill-founded. It then asked Mrs Bakan to pay within 30 days court fees amounting to about EUR170. In November 1998 the court ruled Mrs Bakan’s application not duly lodged on account of her failure to pay the court fees.

The applicants alleged that the killing of their relative had breached Article 2 (right to life) and complained of an infringement of their right of access to a court under Article 6 (right to a fair trial) on account of the large amount they were required to pay in court fees. They further relied on Article 13 (right to an effective remedy) and Article 1 of Protocol No. 1 (protection of property).

The Court saw no reason to question the findings of the Diyarbakır Assize Court. It also considered that the authorities could not be accused of failing to discharge the positive obligation to take sufficient precautions to protect Mehmet Bakan’s life and found that they had carried out an investigation satisfying the requirements of Article 2. It accordingly held unanimously that there had been no violation of Article 2.

The Court went on to observe that the amount the applicant had been required to pay in court fees represented a considerable sum for the applicants, who no longer had any source of income following the death of their relative. It noted in particular that the refusal of the request for legal aid had totally deprived the applicants of the possibility of taking their case to court. In the light of those considerations, and in particular of the fact that the restriction came at the initial stage of the proceedings, the Court found that the State had not discharged its obligation to regulate the right of access to a court in a manner compatible with the requirements of Article 6 § 1. It therefore held unanimously that there had been a violation of Article 6 § 1 and that it was not necessary to examine separately the complaints under Article 13 and Article 1 of Protocol No. 1.

In respect of non-pecuniary damage, the Court awarded EUR 7,500 to Mrs Asya Bakan, for herself and her children Engin and Ruşen, and EUR 1,000 to Mr Abdullah Bakan. In respect of costs and expenses, it awarded EUR 2,000 to the applicants jointly. (The judgment is available only in French.)

No violation of Article 2 (life)

Ekrem v. Turkey (no. 75632/01)Violation of Article 2 (investigation)

The applicants, Güllü Ekrem, Dilek Ekrem, Oktay Ekrem, Nuray Ekrem, Nurhak Ekrem and Mehmet Ekrem, are Turkish nationals who were born in 1960, 1980, 1983, 1987, 1984 and 1928, respectively. They live in Tunceli (Turkey). 

Their relative, Süleyman Ekrem, was a minibus driver working in the Tunceli area. In the evening of 29 November 1999 he was allegedly taken away from his home at gunpoint by members of the illegal organisation the PKK (Workers’ Party of Kurdistan) who wanted to make use of his vehicle. During the evening Mr Ekrem was killed in a firefight which broke out when the security forces attempted to arrest the PKK members near the village of Pirinçli, in the province of Pertek (Tunceli region).

An investigation was immediately opened. It began with an incident report, a sketch-plan of the incident scene, a full post mortem, which revealed that the victim had been hit by several bullets, and interviews with the witnesses.

The prosecuting authorities refused to bring proceedings against the gendarmes, citing the decision of the Tunceli provincial governor, who considered that they had acted in self-defence. The refusal to prosecute was set aside by the Erzincan Assize Court because it had not been established that Mr Ekrem had used a firearm. In May 2001, on an appeal by the Principal Public Prosecutor, acting at the request of the Minister of Justice, the Court of Cassation quashed the Assize Court’s judgment, with the result that the proceedings were discontinued.

The applicants alleged that their relative had been killed deliberately and complained of the lack of thoroughness of the investigation into the death conducted by the authorities. They relied on Articles 2 (right to life) and13 (right to an effective remedy).

The Court held by six votes to one that there had been no substantive violation of Article 2 as regards the death of Süleyman Ekrem, given that it had not been established that the use of lethal force had gone beyond what was “absolutely necessary” to defend any person from violence or, in particular, to effect a lawful arrest; nor had it been established beyond a reasonable doubt that needlessly excessive force had been used.

The Court held unanimously that there had been a procedural violation of Article 2 as regards Turkey’s obligation to conduct an effective investigation into Mr Ekrem’s death, noting in that connection a number of shortcomings attributable to the respondent State.

The Court held that it was not necessary to examine separately the complaint under Article13. In respect of non-pecuniary damage, it awarded EUR 15,000 jointly to the victim’s widow, Güllü Ekrem, and her children, and EUR 1,000 to Mr Mehmet Ekrem, MrSüleyman Ekrem’s father. It awarded the applicants EUR 3,600 jointly for costs and expenses, less EUR 701 paid in legal aid by the Council of Europe. (The judgment is available only in French.)

Violation of Article 5 § 3

Tamcan v. Turkey (no. 28150/03)Violation of Article 6 § 1 (length)

The applicant, Kemal Tamcan, is a Turkish national who was born in 1969 and lives in Kırşehir (Turkey).

In July 1992 he was arrested by the police in Istanbul just after he had placed an explosive device in the garden of a police station.

The applicant complained of the length of his pre-trial detention, namely ten years, five months and 11 days, and the length of the proceedings against him – 14 years and ten months to date. He relied on Articles 5 § 3 (right to liberty and security) and 6 § 1 (right to a fair trial within a reasonable time).

The Court held unanimously that there had been violations of Articles 5 § 3 and 6 § 1 and awarded the applicant EUR 15,000 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)
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CHAMBER JUDGMENT

CANAN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Canan v. Turkey (application no. 39436/98). 

The Court held unanimously that there had been

a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the applicant’s father’s death; 

a violation of Article 3 (prohibition of inhuman or degrading treatment) on account of the treatment to which the applicant’s father was subjected, resulting in his violent death;

a violation of Article 2 on account of the lack of an effective investigation.

Under Article 41 (just satisfaction), the Court awarded Abdullah Canan’s heirs 60,000 euros (EUR) for pecuniary damage, EUR 20,000 for non-pecuniary damage and EUR 3,000 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicant, Vehap Canan, is a Turkish national who was born in 1975 and lives in Hakkari (Turkey). His father, Abdullah Canan, who at the relevant time was a well-known businessman in Yüksekova (Turkey), died at the age of 43.

On 27 October and 23 November 1995 two military operations were carried out by members of the Mountain and Commando Battalion (Dağ Komando Tabur Komutanlığı) in the villages of Ağaçlı and Karlı, attached to the Yüksekova district. Three people were reported missing after the first military operation.

Abdullah Canan and seven members of his family lodged a criminal complaint against the battalion commander, Mehmet Emin Yurdakul, alleging that their homes and household effects had been deliberately damaged during the second military operation. According to the applicant, his father had subsequently been put under pressure to withdraw his complaint.

The applicant submitted that on 17 January 1996, in the course of an inspection on the road between Yüksekova and Van, Abdullah Canan had been arrested by soldiers attached to the headquarters of the battalion led by Mehmet Emin Yurdakul. His father had then been driven away in a military vehicle and taken into custody at the battalion headquarters. The applicant and his relatives sought information about Abdullah Canan from the authorities, but their requests were allegedly not dealt with. In the end, they lodged a criminal complaint.

Abdullah Canan’s body, bound and gagged, was found beside the Esendere road on 21 February 1996. The autopsy performed that day revealed that there were seven bullet entry holes on the body: on the forehead, the scalp, the right shoulder blade, the chin, the throat and the chest. It was concluded that the shots had been fired at very close range and the marks on the fingers and wrists showed that the deceased had been bound by the wrists for some time.

On 12 November 1999 the Assize Court acquitted the three accused, referring to two other lines of inquiry that were to be explored in order to clarify the circumstances of the killing, namely terrorism and intertribal conflict. The court ordered a separate investigation in respect of Mehmet Emin Yurdakul for abuse of authority and restriction of personal freedom. The case was discontinued in May 2001 as prosecution of the offences had become time-barred.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 1 December 1997. It was referred to the European Court of Human Rights on 1 November 1998.

Judgment was given by a Chamber of 7 judges, composed as follows:

Nicolas Bratza (British), President,

Josep Casadevall (Andorran),

Giovanni Bonello (Maltese),

Riza Türmen (Turkish),

Kristaq Traja (Albanian),

Stanislav Pavlovschi (Moldovan),

Ján Šikuta (Slovak), judges,

and also Lawrence Early, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant complained that his father had been the victim of an extrajudicial execution. He relied on Articles 2,3, 5 (right to liberty and security) and 13 (right to an effective remedy). 

Decision of the Court

Articles 2 and 3 of the Convention

As to the death 

The Court observed that certain witness statements supported the applicant’s assertion that his father had been arrested and taken into custody by members of the security forces, although a large number of witnesses who had been present at the site where Abdullah Canan had allegedly been arrested had stated that they had not seen anything, and the soldiers on duty had categorically denied that he had been arrested and taken into custody.

The Court observed, in particular, that certain pieces of witness evidence had been excluded by the Turkish courts and that the courts had ignored statements indicating not only that Mr Canan had been present at the battalion barracks, but also that he had been “injured, with his head bandaged”.

In the circumstances of the case, the Court had regard to the limited scope of the proceedings in the Turkish courts and the conduct of the authorities, who, by uncritically accepting the security forces’ denials, had made clear their intention not to examine the allegations against the officers concerned.

The lack of any plausible explanation by the authorities as to the circumstances leading to the violent death of Mr Canan led the Court to conclude that Turkey bore responsibility for the death. It therefore found a violation of Articles 2 and 3 on that account.

As to the investigation

The Court noted that after Abdullah Canan’s body had been discovered, the authorities had promptly carried out certain investigative measures. However, the examination of the accused and of witnesses had not begun until almost one year after the body had been found.

Furthermore, a full autopsy had initially not been deemed necessary. However, the deceased’s remains had been exhumed and an autopsy had been carried out more than two years after the body had been found, although it had not shed any light on the circumstances of the death. Such a lengthy gap between the death and the autopsy could only have undermined the autopsy’s effectiveness. 

The Court further noted that the criminal proceedings had also concerned the killing of three other people who had been reported missing at the same time in the same region. However, no connection between the circumstances of these various disappearances had been established at any stage of the proceedings. The Court also observed that most of the witness evidence had been taken on commission and that the civil party had not had the opportunity to examine the witnesses concerned.

In conclusion, the Court considered that the investigation in the present case into the circumstances surrounding the death of Abdullah Canan could not be regarded as effective. It held that there had been a serious breach of Turkey’s procedural obligations under Article 2, a finding that dispensed it from having to conduct a separate examination under Article 3.

Articles 5 and 13

The Court did not consider it necessary to examine separately the complaints under Articles 5 and 13.
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Akkılıç v. Turkey (no. 69913/01)Violation of Article 5 §§ 3, 4 and 5

Violation of Article 5 § 3

Davut Aslan v. Turkey (no. 21283/02) 

İnal v. Turkey (no. 12624/02)

The applicants are all Turkish nationals. Fikri Akkılıç, Mevlüt Akkılıç and Abubekir Akkılıç, who were born in 1961, 1978 and 1956 respectively and live in Çermik (Turkey), and Davut Aslan, who was born in 1972 and is in detention in Gaziantep (Turkey),were arrested in February 2000 and September 2001 on suspicion of belonging to the illegal armed organisation Hizbullah. Ramazan İnal, who was born in 1976 and lives in Diyarbakır (Turkey), was arrested in 2001 in connection with a fraud investigation concerning a university entrance examination.

In these three cases the applicants complained, in particular, of the length of their time in police custody: ten days in the case of Akkılıç and more than seven days in the cases of Davut Aslan and İnal. They relied on Article 5 (right to liberty and security).

The Court held unanimously that there had been a violation of Article 5 § 3 in all three cases. In the case of İnal the Court held that it was not necessary to carry out a separate examination of the complaint under Article 5 § 1 and awarded the applicant EUR 1,750 for non-pecuniary damage and EUR 1,000for costs and expenses. In the case of Akkılıç the Court also held that there had been a violation of Article 5 §§ 4 and 5 and awarded the three applicants EUR3,000 each for non-pecuniary damage. As Mr Aslan had not submitted a claim for just satisfaction, the Court considered that no award should be made to him under that head. (The judgments are available only in French.)

Artun and Güvener v. Turkey (no. 75510/01)Violation of Article 10

The applicants, Meral Tamer Artun and Eren Güvener, are Turkish nationals who were born in 1946 and 1945, respectively. They live in Istanbul. Ms Artun is a journalist on the daily newspaper Milliyet and Mr Güvener is its editor.

In August 1999 Milliyet published two articles by Ms Artun accusing the authorities, and in particular the President of Turkey, Süleyman Demirel, of negligence for failing to take the necessary measures before and after the earthquake of 17 August 1999, in which tens of thousands of citizens died. The applicants were found guilty of insulting the President and were given prison sentences in September 2000.

Relying on Article 6 § 1 (right to a fair hearing), the applicants complained that they had not had a fair trial. Relying on Article 10 (freedom of expression), they submitted that their sentence had infringed their right to freedom of expression.

The Court reiterated, in particular, that the imposition of a prison sentence for a press offence was compatible with journalists’ freedom of expression only in exceptional circumstances. It considered that in the present case there had been no justification for sentencing the applicants to a term of imprisonment. It therefore held unanimously that there had been a violation of Article 10 and that it was not necessary to examine separately the complaint under Article 6 § 1. The Court awarded the applicants EUR 6,000jointly for non-pecuniary damage. (The judgment is available only in French.)

Bayhan v. Turkey (no. 75942/01)Violation of Article 6 § 1 (length)

The applicant, Emin Bayhan, is a Turkish national who was born in 1982 and lives in İzmir (Turkey).

The applicant complained of the length (five years and six months) of the proceedings he had brought with a view to obtaining compensation for spending almost a year in pre-trial detention before being acquitted in 1999. He relied on Article 6 § 1 (right to a fair hearing within a reasonable time).

The Court held that there had been a violation of Article 6 § 1 and awarded the applicant EUR 1,500for non-pecuniary damage and EUR 1,000for costs and expenses. (The judgment is available only in French.)

Çarkçı v. Turkey (no. 7940/05)Violation of Article 5 § 3

The applicant, Önder Çarkçı, is a Turkish national who was born in 1973 and is currently detained on remand in Kandıra Prison (Turkey).

The case concerned the applicant’s complaint about the length of his detention on remand following criminal proceedings brought against him in 1997 on charges of robbery and homicide. The proceedings are apparently still pending.

He relied on Article 5 § 3 (right to liberty and security). 

The Court held unanimously that there had been a violation of Article 5 § 3 on account of the proceedings having lasted for approximately ten years and eleven months. The applicant did not submit a claim for just satisfaction. Accordingly, the Court considered that there was no call to award him any sum on that account. (The judgment is available only in English.)

Çelik and Others v. Turkey (no. 74500/01)Two violations of Article 6 (fairness)

The six applicants are Turkish nationals who live in Tunceli (Turkey).

Relying on Article 6 (right to a fair hearing), the applicants complained of the unfairness of the proceedings that resulted in their conviction in December 2000 for aiding and abetting the PKK (Workers’ Party of Kurdistan, an illegal organisation).

The Court held unanimously that there had been a violation of Article 6 §§ 1 and 3 (c) in that the applicants had not appeared before the Malatya State Security Court and a violation of Article 6 § 1 in that the opinion of the Principal Public Prosecutor at the Court of Cassation had not been communicated to them. It awarded the six applicants EUR 10,000 each for non-pecuniary damage and EUR 2,500 jointly for costs and expenses. (The judgment is available only in French.)

İzmirli v. Turkey (no. 30316/02)Violation of Article 6 § 1 (length)

The applicant, Hilmi İzmirli, is a Turkish national who was born in 1953 and lives in Istanbul.

The case concerned Mr İzmirli’s complaint about the length and unfairness of criminal proceedings brought against him following his arrest in September 1980 on suspicion of being a member of Dev-Yol, an illegal armed organisation. Ultimately, he was convicted in October 2006 of attempting to undermine the constitutional order and sentenced to life imprisonment. The proceedings are still pending before the Court of Cassation.

He relied, in particular, on Article 6 § 1 (right to a fair trial within a reasonable time).

Noting that the proceedings had so far lasted for more than twenty-five years, of which twenty years are within the scope of the Court’s consideration, it found that there had been a violation of Article 6 § 1. The remainder of the application was declared inadmissible. The Court awarded Mr İzmirli EUR 24,000 in respect of non-pecuniary damage and EUR2,000 for costs and expenses. (The judgment is available only in English.) 

Kapan and Others v. Turkey (no. 71803/01)Violation of Article 6 §§ 1 and 3 (c)

The applicants, Selman Kapan, Ekmel Uzunkaya and Abdullah Halas, are Turkish nationals who were born in 1958, 1961 and 1965, respectively. At the time of their application they were detained in Eskişehir Prison (Turkey).

The applicants complained, in particular, that they had not been informed of the reasons for their arrest and of the charges against them and that their conviction had been based solely on confessions extracted from them by torture. They relied on Article 6 (right to a fair hearing).

The Court held unanimously that there had been a violation of Article 6 §§ 1 and 3 (c) on account of the use of confessions extracted by the police as a basis for the applicants’ conviction and that it was not necessary to examine the other complaints under Article 6. It held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and awarded them EUR 2,000 jointly for costs and expenses, less the EUR 850 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

No violation of Article 3 (inhuman treatment)

Timur v. Turkey (no. 29100/03)Violation of Article 3 (investigation)

Mustafa Timur is a Turkish national who was born in 1966 and lives in Van (Turkey). 

The applicant asserted that in February 2003 he had been beaten by police officers whom he had approached for information about the arrest of a member of his family. The medical report drawn up on the date of the incident noted the presence of a large number of bruises on his back, a graze on his right hand and bruising on his chest, left side and legs. He lodged a criminal complaint against the police officers concerned, alleging assault. His complaint gave rise to a finding that there was no case to answer in April 2003.

The applicant submitted that he had been beaten by the security forces and complained of the lack of an investigation into his allegations. He relied on Articles 3 (prohibition of inhuman or degrading treatment), 5 (right to liberty and security) and 13 (right to an effective remedy).

Having regard to the evidence produced before it, the Court found it impossible to establish whether the injuries sustained by the applicant had been inflicted by the police as he maintained. It therefore held unanimously that there had been no violation of Article 3 as regards his allegations of ill-treatment.

The Court further considered that the investigation that had been conducted had not been thorough and effective as required by Article 3. It therefore held unanimously that there had been a violation of Article 3 on account of the lack of an effective investigation.

The Court held that it was unnecessary to examine separately the complaints under Articles 5 and 13 and awarded the applicant EUR 2,000for non-pecuniary damage and EUR 500 for costs and expenses. (The judgment is available only in French.)

Violation Article 6 § 1 (fairness)

Ülger v. Turkey (no. 25321/02)Violation of Article 1 of Protocol No. 1

The applicant, Muharrem Ülger, is a Turkish national who was born in 1955 and lives in Ankara.

The case concerned Mr Ülger’s complaint about the length of civil proceedings he had brought against a Turkish company which had employed him from October 1996 to May 1998 in a construction yard in Russia. He also complained that the judgment awarding him compensation had not been served on him, the court fees not having been paid by the defendant company, and could therefore not be enforced.

He relied, in particular, on Article 6 § 1 (right to a fair hearing within a reasonable time), Article 1 of Protocol No. 1 (protection of property) and Article 13 (right to an effective remedy).

The Court found that holding the applicant responsible for the payment of the court fees before he could receive a copy of the judgment had restricted his right of access to a court and had interfered with his right to peaceful enjoyment of his possessions. The Court therefore held, unanimously, that there had been a violation of Article 6 § 1 and Article 1 of Protocol No. 1. Mr Ülger was awarded EUR 10,000 in respect of pecuniary damage, EUR1,000 in respect of non-pecuniary damage and EUR1,500 for costs and expenses. The Court further held unanimously that there was no need to examine separately the complaint under Article 13 and declared the remainder of the application inadmissible. (The judgment is available only in English.)

Friendly settlement

Yedikule Surp Pırgiç Ermeni Hastanesi Vakfı v. Turkey (nos. 50147/99 and 51207/99)

The applicant is a foundation under Turkish law, established during the time of the Ottoman Empire. Its articles of association are in conformity with the provisions of the 1923 Treaty of Lausanne concerning the protection of former foundations providing public services for religious minorities.

The applicant foundation complained that its title to certain properties had been declared void. It contended that Turkish legislation and its interpretation by the national courts deprived foundations belonging to religious minorities within the meaning of the Treaty of Lausanne of all capacity to acquire immovable property. This incapacity, in its view, amounted to discrimination in relation to other foundations. 

The applicant foundation relied, in particular, on Article 1 of Protocol No. 1 (protection of property) and Article 14 (prohibition of discrimination). 

The case has been struck out following a friendly settlement in which the Turkish Government have undertaken to return the relevant properties in their current state to the applicant foundation and to pay it EUR 15,000 for costs and expenses. (The judgment is available only in French.)

Repetitive cases

In the following cases the Court has reached the same findings as in similar cases raising the same issues under the Convention:

Violation of Article 1 of Protocol No. 1

Belge v. Turkey (no. 33434/02) 

Çakır v. Turkey (no. 13890/02)

Kizir and Others v. Turkey (no. 117/02)

Turhan Atay and Others v. Turkey (no. 56493/00)

The applicants are Turkish nationals. They complained of delays in paying them additional compensation for expropriation. They further alleged that the sums they had received did not take account of the actual rate of inflation between the time when the amounts had been determined and the date of payment. They relied on Article 1 of Protocol No. 1 (protection of property). Mr Belge also relied on Article 6 § 1 (right to a fair hearing within a reasonable time).

The Court held unanimously in all four cases that there had been a violation of Article 1 of Protocol No. 1 and that it was not necessary to examine separately Mr Belge’s complaint under Article 6. In the cases of Çakır, Kizir and Others and Turhan Atay and Others the Court considered that the judgments constituted in themselves sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. It awarded them the overall amounts set out below, expressed in euros. (The judgments are available only in French.)

Pecuniary damage

Costs and expenses

Belge v. Turkey

7,800

1,000

Çakır v. Turkey

85

1,000

Kizir and Others v. Turkey

7,700

-

Turhan Atay and Others v. Turkey

3,924

500

Kaymaz v. Turkey (no. 6247/03)Violation of Article 6 § 1 (fairness)

Violation of Article 6 § 1 (fairness)

Yeniay v. Turkey (no. 14802/03)No violation of Article 6 § 1 (length)

The applicants, Sadiye Kaymaz and Necdet Yeniay, are Turkish nationals who were born in 1977 and 1950 and live in İzmir and Bursa (Turkey), respectively.

Relying on Article 6 § 1 (right to a fair hearing), they complained that the opinion of the Principal Public Prosecutor at the Court of Cassation had not been communicated to them. MrYeniay also complained about the length of the proceedings against him, amounting to approximately five years and five months.

The Court held unanimously in both cases that there had been a violation of Article 6 § 1 on account of the unfairness of the proceedings in issue. In the case of Yeniay it also held unanimously that there had been no violation of Article 6 § 1 on account of the length of the proceedings. It held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. It awarded them EUR1,000each for costs and expenses. (The judgments are available only in French.)

Violation of Article 6 § 1 (fairness)

İldan v. Turkey (no. 75603/01)

Kırancı v. Turkey (no. 76400/01)

Veyisoğlu v. Turkey (no. 27341/02)

Erdoğan Kırancı is a Turkish national who was born in 1968 and lives in Bursa (Turkey). Ferda İldan is a Turkish national who was born in 1972 and is currently being held in Midyat Prison (Turkey). Zülfikar Veyisoğlu was born in 1978 and lives in Istanbul.

Relying on Article 6 (right to a fair hearing), the applicants alleged, in particular, that the courts which had tried and convicted them had not been “independent and impartial”. Mr Veyisoğlu also relied on Article 5 § 1. 

The Court held unanimously that there had been a violation of Article 6 § 1. As Mr Kırancı had not submitted a claim for just satisfaction, the Court considered that no award should be made to him under this head. It held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by Ms İldan and awarded her EUR 1,250for costs and expenses. Mr Veyisoğlu was awarded EUR 1,000 for costs and expenses. The Court held that there was no need to examine separately the remainder of MrVeyisoğlu’s complaint. 

(The İldan and Kırancı v. Turkey judgments are available in French; the Veyisoğlu judgment is available in English.)
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Tan v. Turkey (no. 9460/03)Violation of Article 8

The applicant, Erdal Tan, is a Turkish national who was born in 1975. He is currently in the Sincan F-type prison in Turkey, where he is serving a sentence of 12 years and six months’ imprisonment for membership of an illegal organisation.

In July 2002 the applicant wrote to the daily newspaper Radikal criticising the conditions of detention in F-type prisons, which he said were contrary to human dignity. The prison disciplinary board refused to forward the letter on the ground that it “would stir up trouble”. The applicant’s appeals against that decision were unsuccessful.

The applicant complained about the interception of his correspondence and the refusal to send it on. He relied on Article 8 (right to respect for correspondence).

The Court considered that sections 144 and 147 of Regulation no. 647 on prison management and the execution of sentences did not indicate with sufficient clarity the scope and arrangements for exercise of the authorities’ discretion in the monitoring of inmates’ correspondence. It also observed that the way the discretion was exercised in practice did not appear to remedy the deficiency.

Accordingly, the Court took the view that the interference with the applicant’s right to respect for his correspondence had not been “in accordance with the law” within the meaning of Article 8 of the Convention. It therefore held unanimously that there had been a violation of Article 8. It awarded the applicant EUR 1,000 for costs and expenses. (The judgment is available only in French.)
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Violation of Article 5 § 3

Hanbayat v. Turkey (no. 18378/02)Violation of Article 6 § 1 (length)

The applicant, Aydın Hanbayat, is a Turkish national who was born in 1962. He died in June 2005. 

The case concerned Mr Hanbayat’s complaint about the length of his detention on remand following his arrest in October 1994 on suspicion of being a member of an illegal organisation for which he was subsequently convicted and sentenced to 12 years and six months’ imprisonment. The proceedings, still pending before the Court of Cassation when he died, have been discontinued. 

He relied on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time).

The Court held unanimously that there had been a violation of Article 5 § 3 on account of MrHanbayat’s detention on remand having lasted for more than six years and a violation of Article 6 §1 on account of the criminal proceedings against him having lasted for more than 11 years. The applicant’s heir, Fatma Hanbayat, was awarded EUR 12,000 in respect of non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.)

Violation of Article 1 of Protocol No. 1

Kadayıfçı and Others v. Turkey (nos. 16480/03, 16486/03 and 28128/03)

Tozkoparan and Others v. Turkey (no. 29138/03)

Yurtöven v. Turkey (no. 21850/03)

The eight applicants are all Turkish nationals.

In each case the applicants had their title to property annulled on the ground that the land concerned formed part of the coastline.

They asserted that they had been deprived of their ownership of the property, which had been transferred to the Treasury without compensation capable of satisfying the requirements of Article 1 of Protocol No. 1 (protection of property). In the Kadayıfçı and Others case the Court held that there was no need to examine separately the complaints under Article 6. The sums awarded for non-pecuniary damage and costs and expenses are mentioned in the corresponding judgments. (The judgments are available only in French.)

Mehmet and Suna Yiğit v. Turkey (no. 52658/99)Violation of Article 6 § 1 (fairness)

The applicants, Mehmet Yiğit and Suna Yiğit, are Turkish nationals who were born in 1970 and 1969, respectively. They live in Diyarbakır.

In June 1997 the applicant’s seven-month-old daughter had an operation on her hip. During the operation she had a cardiac arrest and went into a coma. On coming out of the coma, she had lost the ability to move her arms and legs. The case concerned the applicants’ complaint that the ensuing proceedings in which they claimed compensation for medical negligence were discontinued because they could not afford to pay the court fees.

The applicants alleged that they had been denied access to a court, in breach of Article 6 § 1 (right to a fair hearing). Also relying on Article 3 (prohibition of inhuman or degrading treatment), Article 8 (right to respect for private and family life) and Article 1 of Protocol No.1 (protection of property), they complained about the suffering they had endured as a result of their daughter’s illness and that they had not received compensation.

The Court found that requiring the applicants, who had no income, to pay fees which amounted to four times the monthly minimum wage at the time, had been a disproportionate restriction on their right of access to a court. Accordingly, the Court held unanimously that there had been a violation of Article 6 § 1. It further held unanimously that there was no need to examine separately the applicants’ other complaints. The Court awarded the applicants EUR 10,000 in respect of non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.)

Violation of Article 11

Satılmış and Others v. Turkey (nos. 74611/01, 26876/06 and 27628/02)

The applicants are 42 Turkish nationals living in Istanbul. They work as toll-booth cashiers on the Bosphorus bridge in Istanbul and are all members of the Yapı Yol Sen trade union (called Enerji Yapı Yol Sen at the material time), federated to the Confederation of public-sector workers’ trade unions (the KESK). 

In March 1998 and February 1999 the applicants, who are all civil servants employed on fixed-term contracts, left their work stations as part of a go-slow protest, with the result that motorists were able to drive past the toll barriers without having to pay. The administrative authorities brought actions against them for damages, obtaining judgment in their favour from the Turkish courts. 

The applicants complained that the judgments ordering them to pay damages to the administrative authorities for taking part in a trade union action had infringed their freedom of assembly and association and their conditions of employment. Among other provisions, they relied on Article 11 (freedom of assembly and association).

The Court noted that the legal basis for the measure complained of had been Law no.657, which provided that it was forbidden for State officials to fail to report for work or deliberately work slowly. In so far as the measure had been intended to prevent the proper running of the public service being disrupted, it pursued legitimate aims including the prevention of disorder. 

The Court went on to note that the go-slow protest had been agreed by the trade union to which the applicants belonged and the authorities concerned had received advance warning. By taking part, the applicants had exercised their freedom of peaceful assembly. In addition, the decisions of the Turkish courts to hold the applicants civilly liable had been given on account of their participation in the collective action organised by their trade union in order to defend their working conditions. Lastly, the Turkish Government had not explained whether the trade union would have been able to defend civil servants’ rights by other peaceful means, given that the domestic provisions contained a general prohibition of collective action by State officials.

In those circumstances, the Court considered that holding the applicants civilly liable had not been “necessary in a democratic society” and held unanimously that there had been a violation of Article 11. Under Article 41 (just satisfaction), the Court awarded the applicants the overall sum of EUR 33,615, apportioned as specified at the end of the judgment. (The judgment is available only in French).

Violation of Article 5 §§ 1 (c), 4 and 5

Zerey and Others v. Turkey (nos. 33412/02, 30229/02 and 30263/02)

The applicants, Ekrem Zerey, Rıfat Demir, Mehmet Garip Özer, Ahmet Şahin, Ahmet Durmaz and Davut Şahin, are Turkish nationals who were born in 1965, 1973, 1967, 1971, 1966 and 1970 respectively. At the time of their application to the Court, Ekrem Zerey was in Mardin Prison and the other applicants were in Diyarbakır Prison.

The applicants were all arrested and remanded on custody on suspicion of membership of Hezbollah. Their cases concerned the length and unlawfulness of their detention in police custody at the anti-terror branch of the relevant security directorate where, according to measures authorised in a state of emergency (Law Decree no. 430), they were transferred for further interrogation. They further complained about both the lack of compensation and effective remedies to challenge their detention. 

They relied on Article 5 §§ 1 (c), 4 and 5 (right to liberty and security).

In all the cases, the Court held unanimously that there had been a violation of Article 5 §§ 1 (c), 4 and 5. As regards the alleged pecuniary damage sustained by Mr Zerey, the Court decided to award him EUR 3,000. The applicants in the other two cases not having submitted their claims for just satisfaction within the time-limit, the Court made no such award. (The judgment is available only in English.)
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Feyzi Yıldırım v. Turkey (no. 40074/98)Violation of Article 2

The applicant, Feyzi Yıldırım, is a Turkish national who was born in 1960 and lives in Istanbul. He is the son of Mr Emin Yıldırım, who died on 7 February 1996 of complications following a brain haemorrhage.

On 7 January 1996, after shots had been fired at a gendarmerie post in the province of Diyarbakır (Turkey), two non-commissioned officers stationed there went out on patrol under the orders of a Captain Akgün. They went to the draper’s shop of Mr Emin Yıldırım where words were exchanged with the shopkeeper and three of his customers. There is vehement disagreement between the parties concerning the allegation that Captain Akgün administered a violent beating to Mr Emin Yıldırım, then aged 67, but it is not in dispute that he upbraided him. On 3 February of that year Mr Emin Yıldırım was taken into hospital in a coma and died four days later. According to the forensic medical officer, an injury suffered about a month before could have been the cause of death. On 9 February 1996 the applicant and his mother lodged a formal complaint against Captain Akgün. On 14 June 1999 the assize court held that the charge of unintentional homicide could not be made out but sentenced him to the minimum penalty of three months’ imprisonment for inflicting ill-treatment in the performance of his official duties. That sentence was later reduced to two months and fifteen days and commuted to a fine of approximately EUR 0.68, suspended.

The applicant relied on Article 2 (right to life), alleging that his father had died as a result of the blows inflicted by Captain Akgün and complaining of the inadequacy and partiality of the investigations and criminal proceedings conducted in connection with his father’s death. He further relied on Article 6 § 1 (right to a fair trial) and Article 13 (right to an effective remedy).

The Court accepted that it could not be established from the evidence in the case that the applicant’s father had died as a result of blows inflicted by Captain Akgün. It observed however that the obligation to protect the right to life under Article 2 required by implication that there should be some form of effective official investigation when individuals had been killed in suspicious circumstances. But there was nothing in the case to indicate that any measure had been taken to ensure a balance between the interests of Captain Akgün and those of the witnesses for the prosecution, to whose testimony no importance was attached. On the other hand, the Turkish courts had showed clemency to Mr Akgün on account of his “good conduct” during the trial. The Court considered that the Turkish criminal justice system had proved to be far from rigorous. It accordingly held by six votes to one that there had been a violation of Article 2 and unanimously that it was no longer necessary to rule separately on the remaining complaints. By six votes to one the Court awarded EUR 15,000 to the applicant for non-pecuniary damage; of that sum he is to keep EUR 2,500 for himself and hold the remaining EUR 12,500 for his late father’s other dependants. (The judgment is available only in French).

Violation of Article 5 § 3

Kemal Koçak v. Turkey (no. 40991/98)Violation of Article 6 § 1 (fairness)

The applicant, Kemal Koçak, is a Turkish national who was born in 1960 and lives in Van (Turkey).

In September 1991, following an operation against the PKK (Workers’ Party of Kurdistan), the applicant was arrested in possession of a handgun belonging to the organisation. The national courts placed him in pre-trial detention on 9 October of that year and sentenced him in May 1999 to 12 years and six months’ imprisonment.

The applicant complained about the length of his pre-trial detention, asserting that it had been contrary to Article 5 § 3 (right to liberty and security). He further relied on Article 6 § 1 (right to a fair trial within a reasonable time), alleging that the national security court which had tried and convicted him was not an “independent and impartial tribunal” and complaining about the length of the criminal proceedings. He also asserted that he had been convicted on the basis of evidence collected illegally while he was in police custody.

The Court noted that the applicant’s pre-trial detention had lasted more than seven years and held unanimously that there had been a violation of Article 5 § 3. After examining the case it considered that the Turkish Government had not put forward any fact or argument which could lead it to a different conclusion and held unanimously that there had been a violation of Article 6 § 1 as regards the national security court’s lack of independence and impartiality and the length of the proceedings. It further held that it was not necessary to examine separately the complaint concerning the fairness of the proceedings and awarded the applicant EUR 7,000 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

Tuş and Others v. Turkey (nos. 7144/02 and 39865/02)Violation of Article 5 § 3

The eight applicants, Mr İzettin Tuş, Mr Yunus İşler, Mr Abdulsamet Rahat, Mr Ali Vesek, Mr Ali Poyraz, Mr Mahmut Sığak, Ms Besna Rahat and Ms Evin Tunç are all Turkish nationals either living in or imprisoned in Izmir (Turkey).

They were all arrested in connection with operations against the PKK (Workers’ Party of Kurdistan). 

The applicants İzzettin Tuş, Yunus İşler, Abdulsamet Rahat, Ali Poyraz, Besna Rahat and Evin Tunç complained that they had not been brought promptly before a judge or other officer after their arrest, as required by Article 5§ 3. Yunus İşler, Abdulsamet Rahat, Besna Rahat and Evin Tunç, complained of a violation of Article 8 (right to respect for private and family life).

The Court declared the complaint under Article 5 § 3 admissible. However, it declared inadmissible the complaints of Mr Ali Vesek and Mr Mahmut Sığak and the complaint concerning a violation of Article 8.

It held unanimously that there had been a violation of Article 5 § 3, noting in particular that the applicants had remained in police custody for at least four days. It awarded EUR 1,000 to each of the applicants İzzettin Tuş, Yunus İşler, Abdulsamet Rahat and Besna Rahat and EUR 500 to each of the applicants Ali Poyraz and Evin Tunç for non-pecuniary damage; it awarded them EUR 1,000 jointly for costs and expenses, less the EUR 715 paid by the Council of Europe in legal assistance. (The judgment is available only in French.)
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Press release issued by the Registrar

CHAMBER JUDGMENT

KURNAZ AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Kurnaz and Others v. Turkey (application no. 36672/97). 

The Court held unanimously that there had been:

no violation of Article 2 (right to life) of the European Convention on Human Rights;

a violation of Article 3 (prohibition of inhuman or degrading treatment) of the Convention concerning the applicant’s injuries in prison;

a violation of Article 3 concerning the lack of an effective investigation.

Under Article 41 (just satisfaction), the Court awarded the applicants, jointly, 10,000euros(EUR) in respect of non-pecuniary damage and EUR 3,000 for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicant, Mehmet Kurnaz, was a Turkish national who was born in 1956 and lived in Antalya (Turkey). He died in December 1997 and his parents, brother and sister decided to continue the proceedings before the Court on his behalf. He had a number of serious medical conditions and, in 1994, was diagnosed with chronic renal insufficiency.

Mr Kurnaz was a member of the United Socialist Party (Birleşik Sosyalist Partisi) and, between 1973 and 1982, he was held in police custody a number of times.

On 1 September 1995 Mr Kurnaz was arrested again and remanded in custody on charges of being a member of an illegal organisation.

On 21 September a riot broke out in Buca Prison during which Mr Kurnaz received a serious blow to his head. He was hospitalised the same day, and a medical report, noting bruising, swelling and a cut of 4cm, confirmed that he had a serious head injury.

The parties disagreed as to what had happened during the prison riot. The applicants claimed that MrKurnaz was deliberately attacked by prison officers and gendarmes during which he was hit on the head with a metal handle. The Government claimed that detainees awaiting trial in a dormitory cell refused to be counted by prison officers and then piled up metal cupboards behind their dormitory door. Gendarmes were brought in to forcibly enter the dormitory. The prisoners broke windows, burned beds and used metal handles from cupboards to attack the prison officers and gendarmes. The latter used tear gas and pressurised water to quell the riot. The Government alleged that Mr Kurnaz actively took part in the riot. 15 gendarmes and 40 prisoners were injured. Three detainees subsequently died.

On 12 October 1995 it was decided that the prison officers would not be prosecuted because it had been proved, in particular, that only the gendarmes had broken into the dormitory and used force. The case concerning the gendarmes was transferred to İzmir Governor’s Office.

That decision and the transfer of the case against the gendarmes were then used in August 1996 to justify the public prosecutor’s decision not to investigate Mr Kurnaz’s complaint about his ill-treatment and the extensive injuries he had sustained at Buca Prison.

Mr Kurnaz was released pending trial on 25 October 1995 and was ultimately acquitted of being a member of an illegal organisation a year later. The criminal proceedings against him and the other prisoners for rioting were suspended on 25 December 2000. In the meantime and following a series of hospitalisations and medical treatment, Mr Kurnaz died on 22 December 1997 of renal insufficiency.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 10 May 1997 and was transmitted to the Court on 1 November 1998. It was declared admissible on 7December 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (British), President,

Josep Casadevall (Andorran),

Giovanni Bonello (Maltese),

Riza Türmen (Turkish),

Kristaq Traja (Albanian),

Stanislav Pavlovschi (Moldovan),

Pâivi Hirvelä (Finnish), judges,

and also Fatoş Aracı, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Articles 2, 3 and 13 (right to an effective remedy), the applicants alleged that Mehmet Kurnaz had been ill-treated on 21 September 1995 during a prison riot and that, as a result, he had died two years later.

Decision of the Court

Article 2

The Court observed that there was no doubt that the serious blow to Mehmet Kurnaz’s head on 21 September 1995 contributed to a general deterioration in his health. 

However, the Court noted that Mr Kurnaz was ill, notably from chronic renal insufficiency, prior to his detention in Buca Prison. There was no convincing evidence in the case file to support the applicants’ allegations that Mr Kurnaz’s poor health had been caused from alleged ill treatment during his previous periods in detention. There was no indication either that he had been denied adequate medical assistance during his detention. Furthermore, the Court could not ignore the fact that he died two years after the incident in Buca Prison, following lengthy treatment.

The Court therefore concluded that there was insufficient evidence to prove “beyond reasonable doubt” that Turkey was responsible for Mr Kurnaz’s death. Accordingly, there had been no violation of Article 2.

Article 3

The Court noted that the Government had not denied that Mr Kurnaz’s injuries, confirmed in a medical report of 21 September 1995, had resulted from the authorities having used force. Those injuries had led to severe pain and suffering and had had lasting consequences on his health.

The Court recognised the potential for violence in a prison setting and accepted that firm intervention by security forces was required if, for example, rioting was sporadic, widespread or included hostage-taking.

However, in the applicants’ case the incident had at all times been confined to one dormitory cell. There had also been some warning about impending difficulties when the detainees had refused to be counted. Indeed, the situation only degenerated after the gendarmes forcibly entered the dormitory. Mr Kurnaz had not therefore been injured during a random and widespread insurrection giving rise to unexpected developments. The Court therefore considered that it was up to the Government to demonstrate convincingly that the use of force had not been excessive.

The Government had merely stated that force had had to be used against the detainees without providing any explanation or documentation. Furthermore, there was no proof in the case file that the prison authorities had seriously attempted to restore order or that the operation had been properly organised or monitored so as to minimise the risk of serious bodily harm to the detainees. The Court therefore concluded that the force used against the applicant on 21 September 1995 at Buca Prison had been excessive and that Turkey was responsible for his injuries.

The Court further noted that the case file did not refer to the outcome of the proceedings against the gendarmes. Indeed, it reached the same finding as in similar cases raising the same issue under the Convention in that the investigation carried out by the administrative councils, chaired by governors, could not be regarded as independent since they had been composed of local representatives of the executive who were hierarchically dependent on the governors.

There had therefore been two violations of Article 3, firstly, due to the injuries sustained by Mr Kurnaz and, secondly, due to the lack of an effective and independent investigation into how they had occurred.

Other articles

The Court further held unanimously that no separate issue arose under Article 13. 
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CHAMBER JUDGMENTS

CAFER KURT v. TURKEY

FAZIL AHMET TAMER AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgments1 in the cases of Cafer Kurt v. Turkey (application no. 56365/00) and Fazıl Ahmet Tamer and Others v. Turkey (application no. 19028/02). 

The Court held, unanimously in both cases, that there had been a violation of Article 3 of the European Convention on Human Rights on account of the torture inflicted on the applicants during their detention in police custody.

In addition, in the case of Fazıl Ahmet Tamer and Others, the Court also concluded unanimously that there had been a violation of Article 3 on account of the lack of an effective investigation into the applicants’ allegations. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded Mr Kurt 10,000 euros (EUR) for non-pecuniary damage and EUR 1,000 for costs and expenses. In the case of Fazıl Ahmet Tamer and Others, the Court awarded EUR 30,000 each to Fazil Ahmet Tamer, Erol Kaplan, Hasan Demir and Rıdvan Kura, and EUR 25,000 each to Mustafa Demir and Fatma Günay; it awarded the six applicants EUR 5,000 jointly for costs and expenses. 

(The judgments are available only in French.)

1.Principal facts

Cafer Kurt v. Turkey

Cafer Kurt is a Turkish national who was born in 1967 and lives in Athens. 

The applicant, who was suspected of membership of the Turkish Revolutionary Party (Türkiye Devrim Partisi), an illegal armed organisation, was arrested and placed in police custody on 21 May 1998.

On 25 May 1998 the applicant complained to the Istanbul public prosecutor, then to the investigating judge, that the police officers responsible for his police custody had subjected him to intensive torture, and in particular to rape by means of wooden objects and pipes. 

On the same date, at the request of the Fatih prosecution service, Mr Kurt was examined by a forensic doctor who found a red patch on his body measuring 2 x 1 cm and a bruise measuring 2 x 0.5 cm on the neck, a bruise measuring 4 x 0.5 cm on the left arm, an injury of 5 cm on the left knee, erythema around the anus and congestive pain in the testicles.

In January 2000 the Fatih prosecution service issued an order finding that there was no case to answer with regard to the complaint of torture made by Mr Kurt against the police officers responsible for his police custody, since there was no evidence that the suspects had committed the offences of which they had been accused. Subsequently, following statements by the applicant to the prosecution service and the judge, the Istanbul prosection service brought criminal proceedings against five police officers who had been responsible for the applicant while in police custody. In June 2004 Istanbul Assize Court declared that the accusations against the defendants were time-barred.

In the meantime, Mr Kurt began a hunger strike to complain about F-type prisons. He began to suffer from Wernicke-Korsakoff syndrome2. He was declared unfit to serve his sentence and released in April 2002. The applicant travelled to Greece and requested political asylum. 

Fazıl Ahmet Tamer and Others v. Turkey

The six applicants, Fazıl Ahmet Tamer, Erol Kaplan, Hasan Demir, Rıdvan Kura, Mustafa Demir and Fatma Günay, are Turkish nationals who were born in 1966, 1967, 1967, 1969, 1963 and 1975 respectively and live in Istanbul.

Suspected of belonging to the illegal organisation THKP (Party for the Liberation of the People of Turkey / Union of Refoundation – People’s Liberation Forces /Yeniden Kuruluş Birliği / Halk Kurtuluş Güçleri), the applicants were arrested and placed in police custody on 19 April 1994, with the exception of Mustafa Demir, who was arrested on 24 April 1994.

All stated that they had been tortured during their detention in police custody. They claimed that they had been subjected to numerous forms of abuse, including, in particular, “Palestinian hanging” (consisting in suspension by the arms, with the hands lied behind the back), and of having been insulted and deprived of sleep. On 3May 1994 the applicants were placed in pre-trial detention.

At the close of their detention in police custody, the applicants underwent several medical examinations, which revealed that they were all suffering, among other things, from pain and loss of sensitivity in the arms, together with numbness and reduced movement; all of the applicants also presented numerous bruises and grazes.

The prosecution service launched criminal proceedings against eight police officers belonging to the anti-terrorism unit; the applicants joined those proceedings as civil parties. At their close, in May 2004, the Court of Cassation dismissed the criminal proceedings as time-barred. 

The accused policemen, who were formally identified by the applicants as their torturers during the domestic proceedings, incurred no disciplinary sanctions. 

2.Procedure and composition of the Court

The application in the case of Cafer Kurt was lodged with the European Court of Human Rights on 1 March 2000. In the case of Fazıl Ahmet Tamer and Others, the application was lodged on 22 April 2002 and declared admissible on 7 February 2006.

Judgment in the Cafer Kurt case was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (British), President,

Josep Casadevall (Andorran),

Giovanni Bonello (Maltese),

Riza Türmen (Turkish),

Kristaq Traja (Albanian),

Stanislav Pavlovschi (Moldovan),

Lech Garlicki (Polish), judges,

and also Fatoş Aracı, Deputy Section Registrar.

Judgment in the case of Fazıl Ahmet Tamer and Others was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,

András Baka (Hungarian),

Riza Türmen (Turkish),

Karel Jungwiert (Czech),

Mindia Ugrekhelidze (Georgian),

Antonella Mularoni (Saint-Marino),

Elisabet Fura-Sandström (Swedish), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment3 

Complaints

Relying on Article 3, the applicants in both cases alleged that they had been tortured during their detention in police custody. In addition, in the case of Fazıl Ahmet Tamer and Others, the applicants alleged that the authorities had failed to react in an effective manner to their allegations of ill-treatment, in violation of Articles 3 and 13 (right to an effective remedy) of the Convention.

Decision of the Court

Article 3 

Allegations of torture

The Court reiterated that, where an individual was injured in the course of detention in police custody, while he or she was entirely under the control of police officers, strong presumptions of fact would arise in respect of injuries occurring during that detention, and that it was incumbent on the Government to provide a plausible explanation of how those injuries were caused.

The Court noted that the medical certificates and reports drawn up in those two cases attested to the ill-treatment experienced by the applicants and that no-one had argued that their injuries could have dated from a period prior to their arrest; the Turkish Government had provided no plausible explanation for them.

The Court considered that the acts of violence to which the applicants had been subjected were particularly serious and cruel and capable of causing “severe” pain and suffering, and therefore amounted to torture. It therefore concluded, in both cases, that there had been a violation of Article 3 on account of the torture inflicted on the applicants.

Investigation in the case of Fazıl Ahmet Tamer and Others

The Court noted at the outset that the proceedings against the accused police officers had been very long; they had resulted, more than a decade after the events in question, in a judgment by the Court of Cassation, which had decided to end the criminal proceedings as time-barred.

The Court considered that not only the criminal-justice system but also the disciplinary system, as it had been applied in this case, had proved far from rigorous and had resulted in total impunity for the applicants’ presumed torturers. It therefore concluded that there had been a violation of Article 3 with regard to the investigation conducted into the applicants’ allegations. 

Article 13 

Having regard to its conclusion under Article 3, the Court considered that no separate question arose under Article 13. 
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Ali Esen v. Turkey (no. 74522/01) Violation of Article 6 § 1 (length)

The applicant, Ali Esen, is a Turkish national born in 1957 and lives in Uşak (Turkey).

The case concerned Mr Esen’s complaint about the length of criminal proceedings in which a car he had bought had been confiscated from him because it had a fake registration plate. The car was returned to him in October 2002. The proceedings are still pending.

He relied on Article 6 § 1 (right to a fair trial within a reasonable time) and Article 1 of Protocol No. 1 (protection of property).

The Court held that there had been a violation of Article 6 § 1 due to the proceedings concerning the confiscated car having lasted more than seven years for one level of jurisdiction. Mr Esen was awarded EUR 4,800 for non-pecuniary damage and EUR 1,000 for costs and expenses. The remainder of the application was declared inadmissible. (The judgment is available only in English.)

Violation of Article 10

Demirel and Others v. Turkey (no. 75512/01)Violation of Article 13

The ten applicants, Hünkar Demirel, Evrim Alataş, Laleş Arslan, MehmetBurtakuçin, Zeynal Akgül, Abdulvahap Taş, Azad Özkeskin, Bozkur Mevlüt, Ragıp Zarakolu and Hıdır Ateş are all Turkish nationals. 

Ms Demirel, Mr Zarakolu and Mr Mevlüt are, respectively, the publisher, editor and legal representative of the daily newspaper Yedinci Gündem (“Seventh Order of the Day”), which appeared for the first time on 23 June 2001. Mr Ateş is the legal representative of the company responsible for the newspaper’s publication and distribution, and the other applicants are reporters working for the newspaper. On 27 June 2001 the Governor of a region in which a state of emergency had been imposed, issued an order prohibiting, without limit of time, the launch, distribution and sale of Yedinci Gündem in the region concerned.

Relying in particular on Articles 10 (freedom of expression) and 13 (right to an effective remedy), the applicants alleged that the prohibition on distributing the daily newspaper Yedinci Gündem in the region under emergency rule amounted to an unjustified interference in the exercise of their right to communicate information or ideas. They also complained that there was no effective remedy enabling them to challenge the relevant regional Governor’s decision.

Noting, in particular, that the disputed ban could not be considered as “necessary in a democratic society”, the Court concluded unanimously that there had been a violation of Article 10. It also noted that there was no remedy available under domestic law in order to challenge the measure taken by the Governor of the region under emergency rule and concluded unanimously that there had been a violation of Article 13. It also held that it was unnecessary to examine separately the applicants’ other complaints. (The judgment is available only in French.)

Guzel v. Turkey (no. 6586/05)Violation of Article 10

The applicant, Hasan Celal Güzel, is a Turkish national who was born in 1945 and lives in Ankara. He is a former minister and member of parliament.

At the relevant time the applicant was president of the Renewal Party (Yeniden Doğuş Partisi). Between 1997 and 1998 several sets of criminal proceedings were brought against him on account of his public declarations, particularly against the President of the Turkish Republic. On 23 June 1997 he stated in the daily newspaper Yeni Günaydın: “If you are President of the Republic, behave like you are the President of the Republic”.

The applicant alleged, in particular, that his criminal convictions and the proceedings brought against him had infringed his right to freedom of expression, in spite of the stays of proceedings applied in his case. He relied on Article 10 (freedom of expression).

The Court considered that the repeated interference with the applicant’s freedom of expression, taken as a whole, had not been “necessary in a democratic society” and concluded unanimously that there had been a violation of Article 10. It stated that the finding of a violation provided in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant, and awarded him EUR 5,000for costs and expenses. (The judgment is available only in French.)

Violation of Article 5 § 3

Mehmet Şah Çelik v. Turkey (no. 48545/99)Violation of Article 6 § 1 (length)

Mehmet Yavuz v. Turkey (no. 47043/99)Violation of Article 5 § 3

The applicants are two Turkish nationals. Mehmet Şah Çelik, was born in 1979 and Mehmet Yavuz in 1965. At the time of their applications to the Court, Mr Şah Çelik was detained in Batman Prison and Mr Yavuz in Diyarbakır Prison.

Mr Şah Çelik was arrested and placed in custody in December 1994 and Mr Yavuz in November 1993. They were suspected of being members of an illegal organisation, the PKK (the Kurdish Workers’ Party). Both were convicted as charged: MrÇelik was sentenced to eight years and four months’ imprisonment in December 1998 and Mr Yavuz to 12 years and six months’ imprisonment in March 1999.

Relying on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), the applicants complained, in particular, about the length of their detention on remand and of the criminal proceedings against them.

The Court held unanimously that in both cases there had been a violation of Article 5 § 3 on account of Mr Çelik’s detention on remand having lasted almost four years and Mr Yavuz’s having lasted over five years and four months. The Court held that there had been a further violation of Article 6 § 1 due to the proceedings against Mr Şah Çelik having lasted four years and 11 months for two levels of jurisdiction. It declared inadmissible Mr Yavuz’s complaint in that respect. The Court awarded for non-pecuniary damage EUR 4,500 to MrŞah Çelik and EUR3,400 to Mr Yavuz. The latter was also awarded EUR1,000 for costs and expenses. (The judgments are available only in English.)

Repetitive case

In the following case the Court has reached the same finding as in similar cases raising the same issue under the Convention:

Ulaş Çelik v. Turkey (no. 47115/99)Violation of Article 6 § 1 (fairness)
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Bayam v. Turkey (no. 26896/02)Violation of Article 5 § 3

The applicant, Rıfat Bayam, is a Turkish national, who was born in 1975. He was detained in Batman Prison at the time of his application to the Court.

In December 1993 Mr Bayam was taken into police custody on suspicion of being a member of an illegal organisation, the PKK (the Kurdistan Workers’ Party). Ultimately, he was convicted in September 2000 and sentenced to 12 years and six months’ imprisonment.

Relying, in particular, on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), Mr Bayam complained of the excessive length of his detention on remand.

The Court held unanimously that there had been a violation of Article 5 § 3 on account of MrBayam’s pre-trial detention having lasted almost five years and three months. The applicant was awarded EUR4,000 for non-pecuniary damage and EUR1,000 for costs and expenses. The remainder of the application was declared inadmissible. (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

Karatepe v. Turkey (no. 41551/98)No violation of Article 10

The applicant, Şükrü Karatepe, is a Turkish national who was born in 1949 and lives in Kayseri (Turkey).

The applicant was a member of the Refah Partisi (Prosperity Party) and was mayor of Kayseri at the material time. In an indictment dated 25 July 1997 the public prosecutor at Ankara State Security Court charged the applicant with incitement to hatred and hostility on the basis of a distinction founded on religion, on account of speeches he made in October and November 1996. On 9 October 1997 he was sentenced to one year’s imprisonment and payment of a fine. The judgment was upheld by the Court of Cassation. The applicant was removed from his post as mayor in February 1998 and was imprisoned on 24 April 1998, before being granted conditional release on 17 September 1998.

Relying on Article 6 § 1 (right to a fair trial), the applicant alleged that his case had not been heard by an independent and impartial tribunal on account of the presence of a military judge on the bench. He also complained, relying in particular on Article 10 (freedom of expression), that his conviction had infringed his right to freedom of expression.

As to the complaint under Article 6 § 1, the Court reached the same findings as in similar cases raising the same issues under the Convention, and held unanimously that there had been a violation. It further considered that the severity of the penalty imposed on the applicant could not be said to be disproportionate to the legitimate aim pursued, namely the prevention of public incitement to crime. It observed that the interference complained of had been in accordance with Article 10 and held by six votes to one that there had been no violation of that Article. The Court held unanimously that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by Mr Karatepe and awarded him EUR 500 for costs and expenses. (The judgment is available only in French.)

Kozacioğlu v. Turkey (no. 2334/03)Violation of Article 1 of Protocol No. 1

The applicant, İbrahim Kozacıoğlu, died in 2005. His heirs decided to continue with the application before the Court.

In April 2000 a property belonging to the applicant was expropriated by the Ministry of Culture on the ground that it had been classified as a “cultural asset”. The applicant was paid approximately EUR 65,326 on the transfer of the property. In October 2000 the applicant lodged an application for increased compensation, requesting that a new panel of experts re-assess the property and take into account its historical value. He argued in particular that the building in question featured on the Council of Europe’s inventory of the cultural and natural heritage, and claimed approximately EUR1,728,075 in additional compensation. Two different panels of experts found in June 2001 that, in view of the nature of the property, its value should be increased by 100%. However, in May 2002, the domestic courts awarded the applicant a final sum of approximately EUR 45,980 in additional compensation.

Relying on Article 1 of Protocol No. 1 (protection of property), the applicant complained in particular of an infringement of his right to the peaceful enjoyment of his possessions.

The Court noted that the historical value of the expropriated property had not been taken into account in calculating the compensation payable, either when the compensation for expropriation had been determined or during the proceedings concerning increased compensation. It took the view that the complete failure to take that into consideration had deprived the applicant of the value attributable to the expropriated property and held, by four votes to three, that there had been a violation of Article 1 of Protocol No. 1. It also found that the judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR75,000 for pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Ulusoy v. Turkey (no. 52709/99)Violation of Article 10

The applicant, Ziya Ulusoy, is a Turkish national who was born in 1953 and lives in Tunceli (Turkey).

The case concerned the applicant’s complaint about proceedings brought against him following the publication in July 1993 of an article he wrote concerning a hotel being set on fire in Sivas in which 37 people were killed.He criticised the armed forces' indifference to the incidentas well as Turkey’s policies with regard to the Kurdish problem.In April 1997, the applicant was convicted and sentenced to one year and four months’ imprisonment and a fine. The domestic courts found, in particular, that the applicant referring to parts of Turkish territory as “Kurdistan” and to terrorist activities as a “national liberation struggle”represented separatistpropaganda which threatened national unity and security. Ultimately, in November 1999, the applicant's prison sentence was suspended following the introduction of a law (Law no. 4454) concerning pending cases and penalties in media-related cases.

He relied, in particular, on Article 10 (freedom of expression). Also relyingon Article 6 § 1 (right to a fair hearing), Mr Ulusoy complained that his case had not been heard by an independent and impartial court, because a military judge had sat on the bench of the State Security Court which tried him.

As in a number of similar cases, the Court found that the applicant's concerns regarding the independence and impartiality of thesecurity courtcould be regarded as objectively justified. It thereforeheld unanimously that there had been a violation of Article 6 § 1.

Similarly the Court reached the same finding as in other cases raising the same issuesunderArticle 10. Having examined the reasons given in the security court’s judgment, it did not consider them sufficient to justify the interference with the applicant’s right to freedom of expression. Taken as a whole, the applicant’s article did not amount to hate speech and didnot encourage violence, armed resistance or insurrection. The Court therefore concluded that the applicant’s conviction had been disproportionate to the aims pursued and had not been “necessary in a democratic society”. Accordingly, there had been a violation of Article 10.

The applicant failed to submit a claim for damages within the required time limit and so the Court made no such award.Nevertheless, itconsidered that where an individual, as in theapplicant’scase, had been convicted by a court whichhadnot met the Convention requirements of independence and impartiality, a retrial or a reopening of the case, if requested, represented, in principle, an appropriate way of redressing the violation. (The judgment is available only in English.)

Ak v. Turkey (no. 27150/02) Violation of Article 6 § 1 (length)

Violation of Article 6 § 1 (length)

Violation of Article 6 § 1 (fairness)

Birtan Güven and Others v. Turkey (no. 37625/03)Violation of Article 13
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CHAMBER JUDGMENT

AŞAN AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Aşan and Others v. Turkey (application no. 56003/00).

The Court held unanimously that there had been:

a violation of Article 3 (prohibition of torture and inhuman or degrading treatment) of the European Convention on Human Rights in respect of five of the applicants (Zeki Aslan, Übeyt Yacan, Şahbaz Aslan, Süleyman Aslan and Zeki Aşan);

no violation of Article 3 in respect of seven of the applicants (Halit Aşan, Abdullah Aşan, Mehmet Sıddık Aslan, Adil Aşan, Bazi Aşkan, Ahmet Aşan and Zübeyir Aşan);

a violation of Article 13 (right to an effective remedy) of the Convention in respect of all the applicants; 

a violation of Article 5 § 3 (right to be brought promptly before a judge) in respect of all the applicants;

a violation of Article 5 § 4 (right to have lawfulness of detention decided speedily by a court) in respect of all the applicants; and,

a violation of Article 5 § 5 (enforceable right to compensation) in respect of all the applicants.

The Court awarded four of the five applicants for whom a violation of Article 3 had been found 12,700euros(EUR) each and Zeki Aşan EUR10,500. The remaining seven applicants were awarded EUR7,700, with the exception of Zübeyir Aşan (EUR5,500). The applicants were also awarded EUR5,000 jointly for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The 12 applicants are all Turkish nationals who live in Şırnak (Turkey); HalitAşan, Abdullah Aşan, Mehmet Sıddık Aslan, Zeki Aslan, Adil Aşan, Übeyt Yacan, Şahbaz Aslan, Süleyman Aslan, Bazi Aşkan, Ahmet Aşan, Zeki Aşan and Zübeyir Aşan. They were born in 1955, 1945, 1970, 1963, 1973, 1950, 1950, 1930, 1955, 1955, 1965 and 1958 respectively

On 13 September 1999 the first 10 applicants were arrested by gendarmes and taken into custody at the Beytüşşebab Provincial Gendarmerie Headquarters on suspicion of aiding and abetting an illegal terrorist organisation, the PKK (the Kurdistan Workers’ Party). They were medically examined that day and, according to their medical reports, no signs of new scars, marks or bruises were found on any of them. 

On 17 September 1999 the applicants’ detention was extended for ten days. Between 15 and 19 September 1999, those applicants were questioned by gendarmes in relation to their alleged involvement in terrorist activities.

On 18 September 1999, the applicants Zeki Aşan and Zübeyir Aşan were arrested on suspicion of aiding and abetting the PKK and possessing drugs and placed in custody at the provincial gendarmerie headquarters. They were medically examined that day and their medical reports recorded no signs of new scars, marks or bruises on either of them.

On 21 September 1999 Zeki Aşan and Zübeyir Aşan were questioned by gendarmes in relation to their alleged involvement in the PKK.

All 12 applicants alleged that they were tortured while in custody. They claimed, in particular: that they were deprived of food and water, kept blindfolded, beaten, hung, stripped naked, given electric shocks and hosed with pressurised water; that they were made to listen to high volume music and screams; that truncheons were inserted in their anuses; and, that they were forced to lie down on a wet floor. They also alleged that they were forced under torture to sign false confessions prepared by the gendarmes.

On 22 September all 12 applicants were again medically examined. The reports found no new signs of physical injuries in relation to seven of the applicants: HalitAşan, AbdullahAşan, Mehmet Sıddık Aslan, Adil Aşan, Bazi Aşkan, Ahmet Aşan, and Zübeyir Aşan.

However, Zeki Aslan was found to have had a tender ear and left shoulder, difficulty moving his left thumb, a 4cm bruise on his left hand and pain in his back. Übeyt Yacan was reported to have had: red and painful testicles; difficulty urinating; difficulty moving his arms and shoulders, which were tender; extreme tenderness in the lumbar region; and, a bruised and tender left thumb. Şahbaz Aslan had difficulty in standing up and moving his arms and shoulders. His back and calf were tender and his left eye was bloodshot. Süleyman Aslan had redness and tenderness on the nape of his neck. His left shoulder was also tender. Zeki Aşan had tenderness in his left arm, shoulder and on the left side of his lumbar region, redness on his right leg and back and a 3x2 cm bruise on his right arm.

On 22 September 1999 the applicants were brought before the public prosecutor. They claimed that they had been subjected to torture in custody and that the statements taken by the gendarmes were false. They subsequently repeated those claims before Beytüşşebab Magistrates’ Court, which ordered their detention on remand.

On 9 December 1999 the applicants were brought to trial before Diyarbakır State Security Court charged with various terrorist offences. They again complained that they had been tortured while in detention and forced to sign false statements. Their representative asked the court to bring criminal proceedings against those who had tortured his clients.

Following a constitutional amendment in 2004, the state security courts were abolished and the applicants’ case was transferred to Diyarbakır Assize Court, which acquitted the applicants on 10 April 2007.

In June 2006 the Court was provided with two further medical reports. One report diagnosed Zeki Aşan, Bazi Aşkan, Ahmet Aşan, Zübeyir Aşan and Adil Aşan as mainly suffering from post-traumatic stress disorders and, the other, a report from the Forensic Medicine Experts’ Association, considered that the applicants could have been subjected to physical violence as claimed.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 21 December 1999.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Vladimiro Zagrebelsky (Italian),

Antonella Mularoni (San Marinese), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained that they were tortured while in custody. They also maintained that they were detained and tortured on account of their Kurdish origin. They relied on Articles 3, 5, 13 and 14 (prohibition of discrimination) of the Convention.

Decision of the Court

Article 3

Zeki Aslan, Übeyt Yacan, Şahbaz Aslan, Süleyman Aslan and Zeki Aşan.

The Court noted that Zeki Aslan, Übeyt Yacan, Şahbaz Aslan, Süleyman Aslan and Zeki Aşan underwent medical examinations before and after their detention. The Court observed that the findings contained in the medical reports dated 22 September 1999 differed from the earlier reports, referring to signs of violence such as bruises, tenderness and complaints of pain. Accordingly, the Court considered that the findings contained in the medical reports of 22 September 1999 were, at the very least, consistent with the applicants’ allegations of having been beaten. In that connection, it noted that the Government had failed to provide any explanation as to the manner in which the injuries noted in the medical reports were sustained by the applicants. The Court concluded that the five applicants’ injuries were the result of treatment for which the Turkish Government bore responsibility. There had accordingly been a violation of Article 3 in respect of Zeki Aslan, Übeyt Yacan, Şahbaz Aslan, Süleyman Aslan and Zeki Aşan.

Halit Aşan, Abdullah Aşan, Mehmet Sıddık Aslan, Adil Aşan, Bazi Aşkan, Ahmet Aşan and Zübeyir Aşan

The Court noted that the medical reports issued in respect of Halit Aşan, Abdullah Aşan, Mehmet Sıddık Aslan, Adil Aşan, Bazi Aşkan, Ahmet Aşan and Zübeyir Aşan before and after their detention in custody all stated that no signs of scars or bruises were observed on their bodies. Although the applicants furnished alternative reports which indicated that some of them suffered from post-traumatic stress disorder, and expressed the view that the findings contained in the medical reports matched their allegations of ill-treatment, those reports were issued in 2006, almost seven years after the alleged events, and did not indicate with sufficient certainty that the applicants were subjected to ill treatment, as alleged, at the material time.

The Court considered that any ill-treatment inflicted in the way alleged by the applicants would have left marks on their bodies which would then have been observed by the doctor who examined them at the end of their detention in custody on 22 September 1999. It saw no reason why the doctor who examined the applicants following their release from custody would not have noted the alleged signs of physical violence, particularly bearing in mind that he had already recorded such signs in respect of the other applicants. The Court therefore considered that the evidence before it did not enable it to find beyond reasonable doubt that those seven applicants were subjected to ill-treatment. It followed that there had been no violation of Article 3 in respect of Halit Aşan, Abdullah Aşan, Mehmet Sıddık Aslan, Adil Aşan, Bazi Aşkan, Ahmet Aşan and Zübeyir Aşan.

Article 13

The Court considered that the applicants had an arguable claim that they had been tortured. The inertia displayed by the authorities in response to their allegations was therefore inconsistent with the notion of an “effective remedy” which entailed a thorough and effective investigation capable of leading to the identification and punishment of those responsible. The Court therefore concluded that all the applicants were denied an effective remedy on account of the failure of the Turkish authorities to investigate their complaints of torture, in violation of Article 13.

Article 5 § 3

The Court has already accepted on a number of occasions that the investigation of terrorist offences undoubtedly presented the authorities with special problems. That did not mean, however, that the authorities had carte blanche under Article 5 to arrest suspects and detain them in police custody, free from effective control by the courts, whenever they considered that there had been a terrorist offence.

The Court noted that the applicants Zeki Aşan and Zübeyir Aşan alleged that their detention in custody had lasted more than four days and six hours. In view of the Government’s failure to clarify the total time spent by Zeki Aşan and Zübeyir Aşan in custody, the Court accepted that their detention in custody did indeed exceed four days and six hours. The other applicants were arrested on 13 September 1999 and brought before a judge on 22 September 1999. Their detention in custody had therefore lasted nine days.

Even supposing that the activities of which the applicants stood accused were linked to a terrorist threat, the Court could not accept that it was necessary to detain the applicants for more than four days and six hours. There had, accordingly, been a violation of Article 5 § 3.

Article 5 § 4

The Court found that the applicants had no remedy in national law to challenge the lawfulness of their detention, in violation of Article 5 § 4.

Article 5 § 5

The Court found that, in the absence of an enforceable right to compensation in the circumstances of the applicants’ case, there had been a violation of Article 5 § 5.

Other Articles

The Court considered the applicants complaints under Article 5 §§ 1 and 2 and Article 14 to be inadmissible.
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CHAMBER JUDGMENT

DİRİ v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Diri v. Turkey (application no. 68351/01). 

The Court held unanimously that there had been:

a violation of Article 3 (prohibition of torture) of the European Convention on Human Rights in that the applicant was tortured in an F-Type Prison; and,

a violation of Article 3 concerning the Turkish authorities’ failure to conduct an effective investigation into the applicant’s allegations of torture.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 15,000euros(EUR) in respect of non-pecuniary damage and EUR2,500 (less the EUR850 received in legal aid) for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicant, Sabri Diri, is a Turkish national who was born in 1969 and lives in Switzerland.

In December 2000 the applicant, who had been convicted of membership of an illegal organisation, was serving his prison sentence in the Ümraniye E-Type Prison in Istanbul. At that time a large number of prisoners, including the applicant, went on hunger strike to protest against F-Type prisons. On 19 December 2000 the security forces conducted an operation in several prisons to stop the protests, in the course of which numerous prisoners and members of the security forces were wounded and 32 people died.

On 22 December 2000 the applicant was transferred to the Kocaeli Kandıra F-Type Prison. In a medical report issued by prison doctors that day, it was noted that the applicant had various injuries, not including injuries on his feet.

On 23 February 2001 the applicant was transferred to the Tekirdağ F-Type Prison. On admission to the prison, he claimed he was strip searched and beaten, that his hair and moustache were forcibly cut and that he was put in a cell alone and forced to listen to loud music. According to the applicant, as he refused to stand up and shout his name during the daily headcounts, he was subjected to ill-treatment by the prison guards, in particular falaka (beating on the soles of the feet).

On 24 February 2001 and 3 March 2001, respectively, the applicant was examined by the prison doctor, who did not find any signs of ill-treatment on the applicant’s body.

On 4 March 2001 the applicant’s lawyer filed a complaint about the ill-treatment which the applicant had suffered in the Tekirdağ prison. He also requested that the applicant be examined by a forensic doctor.

The Tekirdağ public prosecutor started an investigation into the applicant’s allegations and, on 8 March 2001, ordered a further medical examination by the prison doctor. The prison doctor again reported that there were no signs of ill-treatment on the applicant’s body.

On 14 March 2001 the public prosecutor issued a decision of non prosecution relying on the medical reports dated 24 February, 3 March and 8 March 2001, according to which there was no sign of ill-treatment on the applicant’s body. The applicant appealed unsuccessfully.

On 31 May 2001 the European Court of Human Rights asked the Turkish Government to conduct further medical examinations of the applicant, a bone scintigraphy and a Magnetic Resonance Imaging scan (MRI). The bone scintigraphy concluded that the injuries were the results of “traumatism”.

On 19 July 2001, taking into account the applicant’s poor health due to the hunger strike, the authorities released him from prison for six months.

On 16 October 2001 given the findings indicated in the bone scintigraphy, the International Law Department of the Ministry of Justice consulted the Directorate General of Criminal Law Issues as to whether a writ of mandamus (yazılı emir) should be issued to restart the investigation into the applicant’s allegations of ill-treatment. On 17 October 2001 the Tekirdağ public prosecutor was contacted for his opinion on the matter. He replied that, as the bone scintigraphy test did not reveal the exact cause or the timing of the injuries, a writ of mandamus could not be issued.

On 30 November 2001 the Forensic Medicine Institute gave its opinion that the findings mentioned in the bone scintigraphy report could not have resulted from rheumatism or the hunger strike, but were caused by a trauma.

The applicant returned to the Tekirdağ F-Type Prison on 5 April 2002, but was released once again on 12 April 2002 for another six months.

In September 2006 the applicant’s lawyer requested an additional expert report from a forensic expert who concluded that the findings in the bone scintigraphy report corresponded to the applicant’s allegation of falaka.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 2 March 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

András Baka (Hungarian),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Vladimiro Zagrebelsky (Italian),

Antonella Mularoni (San Marinese),

Dragoljub Popović (Serbian), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

Mr Diri complained in particular, that he was tortured in the Tekirdağ F-Type Prison and that the authorities did not conduct an adequate investigation into his complaints of torture. He relied on Articles 3 and 13 (right to an effective remedy).

Decision of the Court

Article 3

Concerning the ill-treatment

The Court noted that the findings indicated in the bone scintigraphy report dated 14 June 2001 and the medical report issued by the Forensic Medicine Institute on 30 November 2001 were consistent with the applicant’s allegation that he had been subjected to falaka in the Tekirdağ F-Type Prison. As clearly indicated in those reports, the injuries to the applicant’s feet could not have been caused by rheumatism or the result of his hunger strike. They could only have been sustained by trauma. The Court did not see any reason why the doctors who examined the applicant on 22 December 2000 would not have reported injuries to the applicant’s feet if they had been sustained during the incidents which took place in the Ümraniye E-Type Prison in December 2000, as claimed by the Turkish Government. The Court therefore concluded that the injuries to the applicant’s feet had to be attributable to a form of ill-treatment for which the authorities at Tekirdağ bore responsibility.

The Court further considered that the treatment complained of was inflicted on the applicant intentionally by the prison guards with the purpose of punishing him and of breaking his physical and moral resistance to the prison administration. In those circumstances, the Court found that the act was particularly serious and cruel and capable of causing severe pain and suffering. The Court therefore concluded that that sort of ill-treatment amounted to torture in violation of Article 3.

The Court declared inadmissible the applicant’s complaint that, on admission to the Tekirdağ F-Type Prison, he had been strip searched and his hair and moustache forcibly shaved and that he had been kept in a cell alone and subjected to loud music.

Concerning the investigation

The Court noted with regret that the public prosecutor omitted to request any further medical examination on 8 March 2001, to take statements from the accused prison guards or to question witnesses and the prison doctor who had drafted the three medical reports dated 24 February 2001, 3 March 2001 and 8 March 2001, before delivering his decision of non-prosecution. In delivering his decision, the prosecutor limited himself to the three medical reports which merely stated that there was no sign of ill-treatment on the applicant’s body. The Court recalled that proper medical examinations were an essential safeguard against ill-treatment. The forensic doctor had to enjoy formal and de facto independence, to have been provided with specialised training and to have been allocated a mandate which was sufficiently broad in scope. In the applicant’s case, the medical reports dated 3 and 8 March 2001, which were drafted by the prison’s own doctor, provided limited medical information and did not include any explanation from the applicant as regards his complaints.

The Court also found it noteworthy that, after the bone scintigraphy results and the subsequent report of the Forensic Medicine Institute, which confirmed that the injuries to the applicant’s feet could only have been sustained by a trauma, the public prosecutor, who had the authority under Article 167 of the Criminal Code to restart the domestic investigation into the applicant’s allegations of ill-treatment, took no further action. The Court considered that, had the public prosecutor restarted the domestic investigation on the basis of the new evidence, he could have collected valuable information as to how and when the applicant’s injuries might have been sustained.

The Court concluded that the applicant’s claim that he was subjected to falaka during his detention in the Tekirdağ F-Type Prison was not subject to an effective investigation by the domestic authorities, in violation of Article 3.

Article 13

The Court held unanimously that there was no need to examine separately the complaint under Article 13.
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CASE ACCEPTED FOR REFERRAL TO THE GRAND CHAMBER

The following case has been referred to the Grand Chamber of the European Court of Human Rights: Yumak and Sadak v. Turkey (application no. 10226/03).

Judgments in a further 31 cases, listed at the end of the press release, are now final1, after requests for them to be referred to the Court’s Grand Chamber were rejected. The Grand Chamber panel of five judges decided on the referral requests under Article 432 of the European Convention on Human Rights.

The text of the Chamber judgment and corresponding press release in each case are available on the Court’s Internet site: http://www.echr.coe.int.

1. Case accepted by the Grand Chamber

Yumak and Sadak v. Turkey

Mehmet Yumak and Resul Sadak are Turkish nationals who were born in 1962 and 1959 respectively and live in Şırnak (Turkey). Mr Yumak is self-employed, while Mr Sadak is Mayor of Idil.

The application concerns Turkish electoral law, according to which a party must obtain at least 10% of the national vote in parliamentary elections in order to win seats in the National Assembly.

In the parliamentary elections of 3 November 2002 the applicants stood as candidates for the political party DEHAP (Democratic People’s Party) in the province of Şırnak.

As a result of the ballot, DEHAP obtained approximately 45.95% of the vote (47,449 votes) in Şırnak province, but did not secure 10% of the vote nationally. The applicants were not elected, in accordance with section 33 of the Election of Members of Parliament Act (Law No. 2939), which states that “parties may not win seats unless they obtain, nationally, more than 10% of the votes validly cast”. Consequently, of the three parliamentary seats allotted to Şırnak province, two were filled by the AKP (Justice and Development Party), which obtained 14.05% of the vote (14,460 votes), and the third by an independent candidate, Mr Tatar, who obtained 9.69% of the vote (9,914 votes).

Relying on Article 3 of Protocol No. 1 to the European Convention on Human Rights (right to free elections), the applicants submitted that setting a threshold of 10% of the vote in parliamentary elections interfered with the free expression of the opinion of the people in their choice of the legislature.

In a judgment of 30 January 2007, (see press release no. 70), the Court held by 5 votes to 2 that there had been no violation of Article 3 of Protocol No.1 to the European Convention on Human Rights (right to free elections).

The case was referred to the Grand Chamber at the applicant’s request.

2. Cases rejected by the Grand Chamber

Aksakal v. Turkey (no. 37850/97), judgment of 15 February 2007

Asfuroğlu and Others v. Turkey (nos. 36166/02, 36249/02, 36263/02, 36272/02, 36277/02, 36319/02 and 36339/02), judgment of 27 March 2007

Duyum v. Turkey (no. 57963/00), judgment of 27 March 2007

Kadriye Sülun v. Turkey (no. 33158/03), judgment of 6 February 2007

Kutbettin Baran v. Turkey (no. 46777/99), judgment of 23 January 2007

Necip Kendirci and Others v. Turkey (nos. 10582/02, 1441/03 and 7420/03), judgment of 3 April 2007

Oyman v. Turkey (no. 39856/02), judgment of 20 February 2007
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Violation of Article 2 (investigation)

Teren Aksakal v. Turkey (no. 51967/99) Violation of Article 3 (investigation)

The applicant, Teren Aksakal, is a Turkish national who was born in 1940 and lives in Istanbul. She is the widow of Mr Cengiz Aksakal.

In October 1980 Mr Aksakal was taken into custody and questioned in Artvin province on suspicion of belonging to the illegal organisation Dev-Yol. He was admitted to hospital on 3November 1980, after being taken ill, and died on 12 November 1980. An autopsy report revealed multiple wounds, bruises and grazes to his body. The applicant brought criminal proceedings in January 1981. In a judgment delivered on 30 December 1997, which became final on 30January 2003, the domestic courts sentenced two officers from Artvin gendarmerie to two years and one month’s imprisonment, finding that they had been complicit in acts of torture inflicted on Mr Aksakal. They concluded that Mr Aksakal had died as a result of his “existing illness” and following torture inflicted by civilians who had taken part in his questioning and whose identity could not be established. The judgment was never executed and the two officers continued to serve in the army throughout the proceedings and until their retirement.

Relying on Articles 2 (right to life), 3 (prohibition of torture and inhuman or degrading treatment) and 13 (right to an effective remedy), the applicant complained that her husband had been subjected to torture by the authorities responsible for his detention, resulting in his death. She also complained of various shortcomings in the criminal proceedings, which had been concluded in 2003 and had resulted in her husband’s torturers and killers effectively going unpunished.

The Court decided that, with regard to Turkey’s substantive negative obligation to refrain from torture and intentional killing, it could only hold that it had no jurisdiction (ratione temporis), as the events leading to Mr Aksakal’s death and complained of by his widow had occurred before 28 January 1987, the date on which Turkey had recognised the right of individual petition. However, the Court declared admissible the applicant’s complaints concerning the effectiveness and efficiency of the investigations into her allegations.

Given the shortcomings in the proceedings, the failure to meet the requirements of promptness and reasonable diligence and, lastly, the fact that the perpetrators of the violations complained of had effectively enjoyed impunity, the Court considered that the criminal proceedings had been far from rigorous and were not capable of acting as an effective deterrent to acts such as those in question. In the specific circumstances of the case, the Court therefore concluded that the outcome of the proceedings in question had not offered appropriate redress for the breach of the values enshrined in Articles 2 and 3. Accordingly, the Court held by five votes to two that there had been a violation of Articles 2 and 3. It also held unanimously that there was no need to examine the complaint under Article 13 separately and awarded the applicant 45,000 EUR in respect of non-pecuniary damage and 5,000 EUR for costs and expenses. (The judgment is available only in French.)
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Violation of Article 6 § 1 (fairness)

Abdülkerim Arslan v. Turkey (application no. 67136/01)

The applicant, Abdülkerim Arslan, is a Turkish national who was born in 1979.

He was sentenced to 12 years and six months’ imprisonment in 1999 for possession of explosives and membership of an illegal organisation, the PKK (Workers’ Party of Kurdistan). The judgment was upheld by the Court of Cassation in May 2000. He was released after the entry into force of the new Turkish Criminal Code on 12 October 2004. Before the Turkish courts the applicant produced articles, mostly undated, giving his name, showing photographs of him and presenting him as a terrorist.

Relying on Article 6 of the European Convention on Human Rights (right to a fair trial), the applicant complained of an infringement of his right to the presumption of innocence, on account of the articles concerned, and of the failure to provide him with a copy of the opinion of the Principal Public Prosecutor at the Court of Cassation during the criminal proceedings against him.

The European Court of Human Rights declared the complaint regarding the presumption of innocence inadmissible. As to the allegation concerning failure to supply the applicant with a copy of the Principal Public Prosecutor’s opinion, it observed that it had previously examined complaints identical to the one raised by the applicant and had found violations of Article 6 §1. It accordingly held that there had been a violation of Article 6 § 1 and that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. (The judgment is available only in French.)

Çetin and Şakar v. Turkey (no. 57103/00)Violation of Article 10

The applicants, Vedat Çetin and Mahmut Şakar, are Turkish nationals who were born in 1961 and 1966 respectively and live in Diyarbakır (Turkey). 

At the material time Mr Şakar was the President of the Human Rights Association (İnsan Hakları Derneği) in Diyarbakır; Mr Çetin was a member of the association’s executive committee. In 1997 they were prosecuted for disseminating separatist propaganda on account of an article published by the association in which Mr Şakar, its author, criticised human rights violations in south-eastern Turkey and advocated a pacifist solution to the Kurdish question. In September 1999 the applicants were given suspended prison sentences of three years.

Relying on Article 10, they alleged that the criminal proceedings against them had constituted an interference with their freedom of expression.

The Court considered that the Turkish authorities had not taken sufficient account of the public’s right to be informed, through various sources, about the situation in south-eastern Turkey. It further observed that the effect of suspending the applicants’ sentences had been partial censorship of the applicants’ activities and a restriction of their freedom to criticise. It held unanimously that there had been a violation of Article 10 and awarded the applicants 1,000 euros (EUR) each for non-pecuniary damage and EUR 1,500 jointly for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Erdal Taş v. Turkey (No. 2) (no. 13021/02)

Erdal Taş v. Turkey (No. 5) (no. 29848/02)

Violation of Article 6 § 1 (fairness)

Violation of Article 10

Erdal Taş v. Turkey (No. 3) (no. 17445/02)

Erdal Taş v. Turkey (No. 4) (no. 29847/02)

The applicant, Erdal Taş, is a Turkish national who was born in 1974 and lives in Fribourg (Switzerland). 

At the material time he was the editor of the daily newspaper 2000’de Yeni Gündem (New Agenda 2000). In 2001 2000’de Yeni Gündem published a number of articles reporting statements made by members of an illegal organisation, the PKK (Workers’ Party of Kurdistan). In the same year Mr Taş was fined several times for publishing these articles, but did not pay. On a date which has not been specified he settled in Switzerland. The newspaper then ceased publication.

Relying on Article 6 § 1 (right to a fair trial) and Article 10 (freedom of expression), among other provisions, the applicant argued that his criminal convictions had infringed his right to freedom of expression and complained that the proceedings against him had not been fair, in particular because he had not been supplied with a copy of the opinion of the Principal Public Prosecutor at the Court of Cassation.

As regards the allegation concerning failure to supply the applicant with a copy of the Principal Public Prosecutor’s opinion, the Court observed that it had previously examined complaints identical to the one raised by the applicant and had found violations of Article 6 §1. In all four cases it held unanimously that there had been a violation of Article 6 § 1. In cases nos. 2 and 5 it declared the remainder of the applications inadmissible.

In cases nos. 3 and 4 the Court emphasised that the statements in issue contained no incitement to violence, resistance or rebellion and did not constitute hate-speech, which it considered the essential element to be taken into consideration. It accordingly held unanimously that there had been violations of Article 10.

In cases nos. 2 and 5 the Court held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him in each case EUR 500 for costs and expenses. In cases nos. 3 and 4 the Court awarded the applicant, in each case, EUR 1,000for non-pecuniary damage and EUR 500 for costs and expenses. (The judgments are available only in French.)

Gürceğiz and Others v. Turkey (no. 30245/02)Violation of Article 5 §§ 1 (c), 4 and 5

The four applicants, İbrahim Gürceğiz, Bilal Çetiner, Ekrem Kılavuz and Mustafa Bozkurt, are all Turkish nationals. They were born in 1973, 1974, 1976 and 1974 respectively.

They were arrested and taken into police custody on 21 and 22 January 2002. Their detention in police custody was extended several times.

Relying on Article 5 (right to liberty and security), they complained of the unlawfulness and length of their detention (5 § 1 (c)) and of the lack of an effective remedy whereby they could have challenged it (5 § 4) and obtained compensation (5 § 5). 

The Court observed that the applicants had found themselves in a situation equivalent to police custody for 20 days. It considered that the Turkish courts had not afforded them the opportunity of challenging their arrest and obtaining compensation. It accordingly held unanimously that there had been violations of Article 5 §§ 1 (c), 4 and 5 and awarded each of the applicants EUR 4,500 for non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 5 § 3

Muhamet Akyol v. Turkey (no. 23438/02)Violation of Article 6 § 1 (length)

Violation of Article 5 §§ 1 and 3

Tandoğan v. Turkey (no. 9244/02)Violation of Article 6 § 1 (length)

The applicants are two Turkish nationals. Muhamet Akyol was born in 1972 and is currently detained in Tekirdağ Prison. Kenan Tandoğan was born in 1973 and lives in Istanbul. 

Mr Akyol was taken into custody on 6 February 1993 and subsequently charged with membership of an illegal organisation, the Turkish Communist Party/Marxist Leninist – Turkish Workers and Peasants’ Liberation Army. He was released pending trial on 28December 2001. However, on 2 July 2004 he was taken into custody again and further charged with attempting to undermine the constitution. The criminal proceedings against him are still pending.

Mr Tandoğan was taken into custody on 31 March 1994 on suspicion of being a member of an illegal organisation, the Dev-Sol (Revolutionary Left). He was subsequently charged with attempting to undermine the constitution. On 6 July 2001 Üsküdar Assize Court ordered the applicant’s release. He was finally released the following day in the evening. His case is currently still pending.

Relying on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), they both complained of the excessive length of their detention on remand and of the criminal proceedings brought against them. Mr Tandoğan also makes further complaints concerning the unlawfulness of his detention under Article 5 §§ 1 and 2. 

In both cases the Court held unanimously that there had been a violation of Article 5 § 3 on account of the excessive length of the applicants’ detention on remand which had lasted, in the case of Muhamet Akyol, from 6 February 1993 to 28 December 2001 (of which the Court took into account seven years and nine months) and, in the case of Tandoğan, approximately six years and ten months. The Court found, in the case of Tandoğan, that the delay of nearly 28 hours in releasing the applicant could not be justified by administrative formalities and held unanimously that there had been a violation of Article 5 § 1. The remainder of the applications were declared inadmissible.

The Court further held unanimously that there had been a violation of Article 6 § 1 in both cases, the proceedings so far having lasted more than 14 years in the case of Muhamet Akyol and more than 13 years in the case of Tandoğan.

In respect of non-pecuniary damage, the Court awarded EUR 12,500 to Mr Akyol and EUR13,500 to Mr Tandoğan. Mr Tandoğan was also awarded EUR 1,000 for costs and expenses. (The judgments are available only in English.)

Violation of Article 6 § 1 (fairness)

No violation of Article 6 in conjunction with Article 14

Tapkan and Others v. Turkey (no. 66400/01)Violation of Article 10

The 16 applicants, Şükrü Tapkan, Dilaver Keklik, Murat Doğan, Mehmet Hazbin Korkut, Hilmi Olsoy, Fuat Ay, Ali Budak, Celalettin Polat, Ahmet Ertaş, İlhami Gülmez, Hamdullah Kıran, İbrahim Elbir, Velat Çetinkaya, Hüseyin Vural, İlhan Dayan and Rıza Tan, are all Turkish nationals.

In February 1999 the applicants, who were imprisoned in Aydın (Turkey), sent a petition to the Ministry of Justice via the prison administration. In it they first criticised the arrest of Abdullah Öcalan, the leader of an illegal organisation, the PKK (Workers’ Party of Kurdistan) and the actions of the Turkish authorities. They went on to make a number of demands, announcing that until these were met they would stage an unlimited hunger strike. On 24 March 1999 an expert report drawn up by the Turkish authorities concluded that the petition did not constitute incitement to crime but possessed the characteristics of separatist propaganda. In December 1999 the applicants were sentenced to ten months’ imprisonment, among other penalties. 

Relying on Article 10 (freedom of expression), they complained of an infringement of their right to freedom of opinion and expression. Mr Kıran and Mr Vural also relied on Article 6 §§ 1 (right to a fair trial) and 3 (b) (right to have adequate time and facilities for the preparation of one’s defence) taken together with Article 14 (prohibition of discrimination), complaining that the proceedings against them had not been fair, in particular on account of the failure to supply them with a copy of the opinion of the Principal Public Prosecutor at the Court of Cassation.

The Court declared inadmissible Mr Kiran’s complaint under Article 6. It considered that MrVural could not validly assert that he had not been informed of the content of the expert report, as he had challenged its conclusions during the criminal proceedings. It accordingly held unanimously that there had been no violation of Article 6 taken together with Article 14. However, as regards his allegation concerning failure to supply the applicants with a copy of the Principal Public Prosecutor’s opinion, the Court observed that it had previously examined complaints identical to the one raised by the applicant and had found violations of Article 6 § 1. It accordingly held unanimously that there had been a violation of Article 6 § 1. 

The Court considered that the convictions of the 16 applicants had to be analysed in the light of the context in which they had expressed the offending views. It noted that their demands had never been made public and did not appear to have been disseminated inside the prison or to have been accessible in any other way. The form of expression used by the applicants limited considerably the impact of the offending words, which had been written solely for the attention of the Ministry of Justice, so that they could not in themselves represent a real risk. The Court accordingly held unanimously that there had been a violation of Article 10.

It awarded EUR 1,000 to Mr Vural for non-pecuniary damage. With regard to the other applicants, it held that the finding of a violation constituted in itself sufficient just satisfaction for non-pecuniary damage. It also made a joint award to all the applicants of EUR 1,000 for costs and expenses. (The judgment is available only in French.)
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CHAMBER JUDGMENT

MUHAMMET ŞAHİN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Muhammet Şahin v. Turkey (application no. 7928/02). 

The Court held unanimously that there had been:

two violations of Article 3 (prohibition of inhuman or degrading treatment and lack of an effective investigation) of the European Convention on Human Rights on account of MrŞahin having been ill-treated during his arrest and the authorities’ failure to carry out an effective investigation into his allegations of ill-treatment.

Under Article 41 (just satisfaction) of the Convention, the Court awarded MrŞahin 5,000euros (EUR) for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicant, Muhammet Şahin, is a Turkish national who was born in 1975 and lives in Gasiosmanpaşa (Turkey). 

On 2 August 1996 Mr Şahin was arrested on suspicion of being a member of the illegal organisation, the DHKP-C (Devrimci Halk Kurtuluş Partisi-Cephesi; the Revolutionary People’s Liberation Party-Front). A police report, drawn up on the same day and signed by the applicant, stated that four police officers of the Anti-Terrorism Branch had been informed that Mr Şahin would be meeting another member of the DHKP-C at an address in Kadıköy, an Istanbul district. They waited for him there and when he arrived, they identified themselves as police officers. The applicant tried to run away and the officers had to use force to arrest him.

The applicant alleged that, during his arrest, he was kicked and punched by plain clothes police officers. He was then handcuffed, put in a taxi and taken to the headquarters of the Anti-Terrorism Branch of the Istanbul Security Directorate where he claimed that he was subjected to further ill-treatment. In particular, he was stripped naked, blindfolded, beaten on the soles of his feet (falaka) and subjected to Palestinian hanging. He was also given electric shocks on his sexual organs and toes and was hosed down with water. His testicles were squeezed and a firearm inserted into his anus. 

On 12 August 1996 Mr Şahin was examined by a doctor who noted injuries which had already healed on the side of his left wrist and left shoulder, grazing on his right wrist and two cuts under the right knee. 

On 15 August 1996 the applicant declared before the public prosecutor at Istanbul State Security Court that he had been subjected to ill-treatment during his detention in custody and that his statements had been taken under duress. 

As a result, an investigation was started into those allegations. Statements were taken from four police officers who were on duty at the headquarters of the Anti-Terrorism Branch at the relevant time and who had recorded the applicant’s statement. They were subsequently charged with inflicting torture.

Between January 1999 and February 2000, Istanbul Assize Court held seven hearings and heard three of the police officers. The applicant made a statement before Sakarya Assize Court, which was then sent to Istanbul Assize Court. He maintained that he was tortured in police custody; the police officers denied those allegations.

On 16 February 2000 Istanbul Assize Court acquitted the police officers. It was considered that there was insufficient evidence as Mr Şahin could not identify the police officers concerned and his injuries could have occurred during his arrest.

The applicant’s appeal against that judgment was dismissed in October 2001.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 19 October 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Vladimiro Zagrebelsky (Italian),

Antonella Mularoni (San Marinese), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

Relying, in particular, on Article 3, MrŞahin complained that he was subjected to 

ill-treatment both when arrested and during his ensuing detention in police custody and that the authorities failed to carry out an effective and prompt investigation into his allegations.

Decision of the Court

Article 3 

Concerning the ill-treatment

Arrest

The Court noted with concern that the applicant had not been medically examined when arrested. An examination to clarify the extent and causes of his injuries would have been the appropriate step for the authorities to have taken as it had been admitted in the report of 2August 1996 that the police had resorted to force. Istanbul Assize Court’s judgment of 16February 2000 also stated that the injuries on the applicant’s body could have occurred during his arrest. Furthermore, it could not be said that the police officers had been called upon to react to an unexpected situation because they had been given inside information as to where the applicant would be and had therefore had an opportunity to secure the area.

MrŞahin’s injuries appeared to be consistent with his allegation that he had been beaten during his arrest and were corroborated by the medical report of 12 August 1996. The Government had not disputed that report’s findings or put forward a different version of events. The Court concluded that the applicant’s injuries had been the result of treatment for which Turkey bore responsibility. There had therefore been a violation of Article 3.

Police custody

The Court found that the report of 12 August 1996 did not sufficiently prove that Mr Şahin had been subjected to the severe ill-treatment he had described. There was nothing in the case file to cast doubt on the findings of that report or add weight to the applicant’s allegations. Notably there was no indication that the applicant had requested, or had been refused permission, to see another doctor at the end of his time in police custody.

The Court concluded that the evidence before it did not prove beyond all reasonable doubt that the applicant had been subjected to ill-treatment in police custody and therefore rejected that part of the application.

Concerning the investigation

In the Court’s view, it was remarkable that, although Istanbul Assize Court had concluded that the injuries on the applicant’s body could have occurred during his arrest, at no stage of the domestic proceedings had statements been taken from the officers involved. No further explanations had been requested either from the doctor who had written the medical report of 12 August 1996.

Criminal proceedings had only been brought against the police officers who had been involved in taking the applicant’s statement at the Security Directorate Building. Those police officers could not be confronted or indeed identified by Mr Şahin because he had not been heard at the court where the hearings had taken place. 

The Court concluded that there had been a further violation of Article 3 because an effective investigation into Mr Şahin’s allegations had not been carried out.
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Violation of Article 5 § 3

Arı and Şen v. Turkey (no. 33746/02)

Süer and Others v. Turkey (no. 74408/01)

The applicants are ten Turkish nationals: Alibaba Arı, Ali Şen, Ferit Süer, Ali Kutlu, Muhittin Denktaş, Aziz Karasu, Fevzi Durusoy, Ahmet Aslan, Hasan Uçar and Mehmet Kuytu, born in 1962, 1963, 1973, 1955, 1983, 1984, 1955, 1964, 1967 and 1963, respectively. Mr Arı and Mr Şen are currently in prison. The other eight applicants live in Sanliurfa (Turkey).

The first two applicants were arrested in October 1993 and the other eight in April 2001: they were all later found guilty of membership of an illegal organisation.

Relying on Article 5 § 3 (right to liberty and security), the applicants complained about the excessive length of their detention on remand (Arı and Şen v. Turkey) or police custody (Süer and Others v. Turkey). Mr Arı and Mr Şen spent nine years in detention on remand; Mr Süer, Mr Karasu, Mr Denktaş and Mr Kuytu spent five days in police custody before seeing a judge and Mr Aslan, Mr Kutlu, Mr Uçar and Mr Durusoy six days.

In both cases, the Court held unanimously that there had been a violation of Article 5 § 3 on account of the excessive length of the applicants’ detention on remand or police custody. MrArı and Mr Şen were each awarded EUR7,000 for non-pecuniary damage, and EUR1,000, jointly, for costs and expenses. Mr Aslan, Mr Kutlu, Mr Uçar and Mr Durusoy were each awarded EUR1,000 and Mr Süer, Mr Karasu, Mr Denktaş and Mr Kuytu each EUR500 for non-pecuniary damage. (The Arı and Şen judgment is available only in English and the Süer and Others v. Turkey judgment only in French.)

Violation of Article 6 § 1 (fairness)

Birdal v. Turkey (no. 53047/99)Violation of Article 10

The applicant, Akın Birdal, is a Turkish national who was born in 1948 and lives in Ankara.

In September 1995, on World Peace Day, Mr Birdal gave a speech at a discussion panel organised by the United Socialist Party in Mersin. Adana State Security Court, finding that the applicant had alleged that Kurdish citizens had not been protected by the Constitution, convicted the applicant in December 1998 of incitement to hatred and hostility. He was sentenced to a fine and one year’s imprisonment, which he served in 2000. Ultimately, in February 2005 the applicant was acquitted of all charges against him but, seeing as the law whereby he could have obtained redress only entered into force in June 2005, he could not claim compensation for the time he had spent in prison.

Relying on Article10 (freedom of expression) and Article 6 § 1 (right to a fair trial), MrBirdal complained that his right to freedom of expression had been infringed and that he had not received a fair trial by an independent and impartial tribunal due to the presence of a military judge on the bench of the court which had convicted him.

The complaint concerning the lack of independence and impartiality of the Adana court raised an issue which had already been submitted to the Court. It did not see any reason to reach a different conclusion in the applicant’s case, having found that he could have legitimately feared that that court might have allowed itself to be unduly influenced. The Court therefore held unanimously that there had been a violation of Article 6 § 1.

The Court carefully examined Mr Birdal’s speech and the context within which it had been given and found that it was a critical assessment of the situation in south-east Turkey at the relevant time and did not encourage violence, armed resistance or insurrection. It therefore did not represent hate speech. Accordingly, the Court concluded that the reasons given for convicting and sentencing the applicant had been disproportionate to the aims pursued and had not been “necessary in a democratic society” and held that there had been a violation of Article 10. The applicant was awarded EUR5,000 for non-pecuniary damage and EUR2,000 for costs and expenses. (The judgment is available only in English.)

No violation of Article 2

Dölek v. Turkey (no. 39541/98)No violation of Article 13

The applicant, Sultan Dölek, is a Turkish national who was born in 1958 and lives in Germany. She lodged the application on her own behalf, on that of her husband Mustafa Hacı Dölek, who died in 1995, on behalf of their children, Ali and Figen, who were underage at the relevant time, and on behalf of the deceased’s brother and sister, Ali and Elif.

On 24 June 1995 the security forces visited the applicant’s home in the province of Kahramanmaraş (Turkey), in order to conduct a search. The investigation found that the applicant took a long time to open the door of the house, and that her husband attempted to grab a weapon belonging to a law-enforcement officer and was hit by bullets during the skirmish. At first sight, Mustafa Hacı Dölek appeared to have been hit by two bullets in the legs. The officers transported him to hospital, but he died from his wounds before arriving. The doctor decided that it was not necessary to carry out an ordinary post-mortem examination, since death had occurred as a result of blood loss. The applicant filed a complaint in June 1995, challenging the record of the examination of the corpse and alleging that her husband had also been struck by a bullet in the chest. She also alleged that the police officers had threatened to kill her in order to dissuade her from speaking, and had struck her; she requested the exhumation of her husband’s corpse and a full classical autopsy. An autopsy was carried out in July 1995, and concluded that Mustafa Hacı Dölek’s death had been due to injuries and complications in the liver and left lung, caused by a bullet which had struck the right side of his thorax. As a result, in May 1998 the Ankara assize court convicted a police officer of manslaughter and sentenced him to eight years’ imprisonment, which was subsequently reduced a suspended sentence of one year, one month and ten days, in view of the defendant’s good conduct.

Relying on Articles 2 (right to life) and 13 (right to an effective remedy), the applicant alleged that her husband had been intentionally killed by the security forces during a search of their home and complained that the suspended sentence imposed on the person responsible amounted to impunity. She also complained that there was no effective remedy in Turkish criminal procedure. Also relying on Article 3 (prohibition of inhuman or degrading treatment), the applicant complained of the suffering caused by her husband’s death and the fact that she had been beaten in front of her children during the search. She further alleged that the authorities had tried to make her withdraw her application by paying her and threatening her, in breach of Article 34 (right of individual petition). In addition, she relied on Article 6 § 1 (right to a fair hearing), Article 8 (right to respect for private and family life) and Article 1 of Protocol No. 1 (protection of property).

The Court considered that it had not been provided with any conclusive evidence that Mustafa Hacı Dölek had been killed intentionally. It noted that the use of force had been a direct result of the latter’s reaction and noted that the Turkish courts had themselves concluded that the use of force had been disproportionate and had convicted the officer in question of having exceeded his legal powers. Accordingly, the Court concluded unanimously that there had been no violation of Article 2.

The Court also concluded, by five votes to two, that there had been no violation of Article 2 concerning the investigations conducted into the circumstances in which the applicant’s husband had been killed.

It also noted that the applicant had not shown to the Court’s satisfaction why she had submitted no request for compensation to the Turkish courts in parallel with the criminal procedure. Accordingly, the Court concluded unanimously that there had been no violation of Article 13, and declared the remainder of the application inadmissible. (The judgment is available only in French.)

Violation of Article 6 § 1 (length)

Mahmut Aslan v. Turkey (no. 74507/01)Violation of Article 13

The applicant, Mahmut Aslan, is a Turkish national who was born in 1959 and lives in Seewen (Switzerland).

Relying on Article 6 § 1 (right to a fair trial within a reasonable time) and Article 13 (right to an effective remedy), Mr Aslan complained about the length of criminal proceedings brought against him for membership of an illegal organisation. He was convicted as charged in February 1985 and sentenced to 24 years’ imprisonment but finally released in November 1990. The criminal proceedings against the applicant were eventually discontinued on account of the statutory time-limit.

The Court found that the proceedings having lasted 11 years and five months had been excessive and held unanimously that there had been a violation of Article 6 § 1. The complaint under Article 13 concerning the lack of an effective remedy under Turkish law, whereby the applicant could have contested the length of the proceedings against him, raised an issue which had already been submitted to the Court. It did not see any reason to reach a different conclusion in the applicant’s case and therefore held unanimously that there had been a violation of Article 13. Mr Aslan was awarded EUR 9,500 for non-pecuniary damage and EUR 500 for costs and expenses. (The judgment is available only in English.)

Sara Kaya and Others v. Turkey (no. 47544/99)Violation of Article 2 (investigation)

The applicants, Ms Sara Kaya, Mr Abdulbaki Kaya, Mr Mehmet Kaya, Ms Hatice Kaya and Ms Zozan Kaya are respectively the widow, sons and daughters of Mr Şefik Kaya, whose body was found on 13 September 1998. They were born in 1940, 1965, 1969, 1971 and 1974 respectively and live in Mersin (Turkey).

On 5 July 1998 Şefik Kaya left his home in order to water agricultural land situated in the hamlet of Manisor (near Lice, Diyarbakır, Turkey), and did not return. Applicant Sara Kaya informed the gendarmerie of her husband's disappearance on 9 July 1998. On 13 September 1998 applicant Hatice Kaya was informed that her father’s corpse was lying beside the Manisor road. The source of this information, a man named Şevket, said that “everyone is talking about it”. Accompanied by gendarmes, Hatice Kaya then went to the location mentioned and identified her father’s remains, consisting solely of bones, from his shoes and other clothing. The site report drawn up on the same day noted that spent cartridges from a Kalashnikov rifle were found near the body. The investigation into Şefik Kaya’s death is still pending before the Lice prosecution service, with no developments since 2002.

Relying on Article 2 (right to life) and Article 13 (right to an effective remedy), the applicants alleged that Şefik Kaya’s right to life had not been respected and that he had been the victim of unnecessary use of force by the security forces. They also complained that the investigation carried out by the Turkish authorities had been ineffective. Under Article 14 (prohibition of discrimination), they alleged that Şefik Kaya had been killed because of his Kurdish origins.

The Court noted that, contrary to the applicants’ allegations, the evidence before it did not indicate that their relative had been killed by agents of the State. It emphasised that the applicants had not raised those allegations with the Turkish authorities at any stage and that there was no documentary evidence to support the version of events submitted to the Court. The Court therefore concluded unanimously that there had been no violation of Article 2.

With regard to the investigation, however, the Court noted that, with the exception of the relatives’ statements, the case file contained no information on any searches carried out by the Turkish authorities between the date of Şefik Kaya’s disappearance and the discovery of his corpse. The Court was particularly puzzled by the lack of vigilance on the part of the authorities, who seemed to have been the last to be informed of the place where the corpse was to be found. It also noted that there had been no progress in the investigation between December 1999 and December 2001. The Court therefore concluded, by six votes to one, that there had been a violation of Article 2 because the investigations conducted by the national authorities into the circumstances of Şefik Kaya’s death could not be considered effective.

It declared the complaint under Article 14 inadmissible and held that it was not necessary to examine separately the complaint under Article 13. By six votes to one, the Court awarded the applicants EUR10,000 for non-pecuniary damage. (The judgment is available only in French.)

Repetitive cases

The following cases raised issues which have already been submitted to the Court.

Bolluk v. Turkey (no. 34506/03)Violation of Article 6 § 1 (fairness)

In this case the applicant complained of the lack of fairness in the proceedings brought against him on charges of assault and battery. The Court found that there had been a violation of Article 6 § 1 in that the applicant’s case had not been heard in public by the trial and appellate courts.

Çeliker v. Turkey (no. 75573/01)Violation of Article 6 § 1 (fairness)

The case concerned the applicant’s complaint about the unfairness of criminal proceedings against her for aiding and abetting an illegal organisation. The Court found that the court which had tried and convicted her had not been independent and impartial on account of the presence of a military judge on the bench.

EUROPEAN COURT OF HUMAN RIGHTS

640

2.10.2007

Press release issued by the Registrar

CHAMBER JUDGMENT

FAHRİYE ÇALIŞKAN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Fahriye Çalişkan v. Turkey (application no. 40516/98).

The Court held unanimously that there had been:

a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights;

a violation of Article 13 (right to an effective remedy) of the Convention.

Under Article 41 (just satisfaction), the Court awarded the applicant 7,000euros(EUR) in respect of pecuniary and non-pecuniary damage and EUR3,000 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicant, Fahriye Çalışkan, is a Turkish national who was born in 1952 and lives in Manisa (Turkey). She is a doctor.

On 11 October 1994 police officers went to her surgery in order to take her to the Gölmarmara police station in connection with the apparently unauthorised sale of tickets for a show organised by an association to which she belonged. Under the gaze of the waiting patients, the police accompanied the applicant to the police station, where she attempted to speak with an officer other than S.Ç., an inspector against whom she had previously filed an administrative complaint for various offences.

According to the applicant, while she was speaking to the deputy inspector, S.Ç. entered the office and rushed towards her. He insulted her, shook her, hit her on the head and restrained her arms, then pulled her hair and spat in her face. According to the Turkish authorities, the applicant began insulting inspector S.Ç.as soon as she arrived at the police station. She then tried to leave the premises but was forcibly returned by the police officers.

The applicant and the inspector were both examined at Gölmarmara medical centre. The report on the inspector noted that he had a swelling measuring 5 cm under the left eye. With regard to Ms Çalışkan, the doctor found a bruise and a haematoma measuring 7-8cm on the inside of the left arm, swelling on the left side of the scalp and irritation to the scalp, and concluded that the applicant “had probably been beaten”. The applicant, who was feeling faint, was examined on the same date by a neurologist. He noted that she was suffering from nausea, problems with her vision and a cranial traumatism, and ordered an urgent examination at the neurosurgical unit in Ege Hospital; this was carried out on 12 October 1994. That examination resulted in a diagnosis of a parietal haematoma necessitating five days’ sick leave. She was re-examined on 18 October 1994 by doctors from Izmir Human Rights Association, who found bruises measuring 2x7 cm on the back of the arm and 2x3 cm on the distal part of the right forearm, symptoms of insomnia and amnesia, difficulty in concentrating and anxiety.

S.Ç. submitted a complaint to the police station, accusing the applicant of insulting and attacking him. At the close of those proceedings Ms Çalışkan was acquitted in July 1996.

On 14 October 1994 the applicant instituted criminal proceedings against the inspector, accusing him of ill-treatment. In support of her claims, she submitted the medical reports drawn up on the day of the incident. In his investigation report, the deputy director of the Manisa security police, in his capacity as an inspector, criticised those medical reports and condemned a certain “protectionism” and fellow-feeling on the part of the doctors towards a colleague. Taking that report into account, the provincial police disciplinary board decided in February 1995 that, in the absence of sufficient evidence, there were no grounds for prosecuting S.Ç. On 21 June 1995 the Manisa provincial administrative court endorsed this conclusion and ruled that there was no case to answer, a finding that was upheld by the Supreme Administrative Court in June 1997.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 28 November 1997 and declared partly admissible on 5 January 2006.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (British), President,

Josep Casadevall (Andorran),

Giovanni Bonello (Maltese),

Riza Türmen (Turkish),

Kristaq Traja (Albanian),

Ljiljana Mijović (citizen of Bosnia and Herzegovina),

Ján Šikuta (Slovak), judges,

and also Fatoş Aracı, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant alleged that the inspector had subjected to her to treatment that was contrary to Article 3 during her visit to the police station on 11 October 1994. Relying on Article 13, she also complained that she had had no effective remedy to put forward her complaints in this regard.

Decision of the Court

Article 3

The Court pointed out that where an individual was deprived of his or her liberty or, more generally, was dealing with law-enforcement officers, recourse to physical force which had not been made strictly necessary by his or her own conduct diminished human dignity and was in principle an infringement of the right set forth in Article3.

In the applicant’s case, it was not contested that the disputed incident took place on 11October 1994 or that inspector S.Ç. had used force against the applicant. The Court considered that the medical evidence available was sufficiently corroborative to give credence to the applicant’s allegation that the inspector had pulled her hair, restrained her by the arms and struck her head.

The Court was prepared to assume that the inspector might have acted to control the applicant, who was allegedly highly agitated at the relevant time. Nevertheless, the incident involved a woman who found herself alone in a police station, to which she had been brought in connection with a straightforward problem concerning an association. The Court considered that, even filled with resentment on account of having been struck, an inspector, surrounded by his subordinates, should have acted with greater self-control and certainly used other methods than those which left the applicant unable to work for five days. That treatment had been debasing, likely to inspire disproportionate feelings of fear and vulnerability, and could not correspond to the necessary use of force. Accordingly, the Court concluded that there had been a violation of Article 3.

Article 13

The Court held that, in the applicant’s case, its only role was to examine whether, in view of the Turkish courts’ reaction to her “arguable” claim under Article 3, the applicant had been able to make use of the system for pecuniary compensation that ought to exist under Article 13.

The Court noted in particular that the actions of the Manisa administrative court, which had merely endorsed the conclusions of an inspector who was himself a member of the police force, were a factor which had considerably weakened the stringency of the judicial machinery in place, in so far as its implementation had ultimately failed to establish the facts or the possible liability arising from the applicant’s allegations.

The Court considered that the procedures initiated had not therefore been effective, in that they had not provided the applicant with any reasonable ground for seeking compensation from the administrative or civil courts since, in either case, it would have been necessary to prove, at the least, that she had been the victim of ill-treatment at the hands of a State agent. Accordingly, there had been a violation of Article 13.
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The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Hasan and Eylem Zengin v. Turkey (application no. 1448/04).

The Court held unanimously that:

there had been a violation of Article 2 of Protocol No. 1 (right to education) of the European Convention on Human Rights.

Under Article 41 (just satisfaction) of the Convention, the Court held that the finding of a violation provided in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. Under Article 46 (binding force and execution of judgments), it considered that the above violation originated in a problem with the implementation of the religious instruction syllabus in Turkey and the absence of appropriate methods to ensure respect for parents’ convictions. Consequently, it also held that bringing the Turkish educational system and domestic legislation into conformity with Article 2 of Protocol No. 1 would also represent an appropriate form of compensation. Lastly, the applicants were awarded, jointly, 3,726.80euros(EUR) for costs and expenses less the sum of EUR850 granted in legal aid. (The judgment is available in English and French.)

1.Principal facts

Hasan Zengin and his daughter Eylem Zengin, are Turkish nationals who were born in 1960 and 1988, respectively, and live in Istanbul.

Mr Zengin and his family are followers of Alevism, a branch of Islam which has deep roots in Turkish society and history and represents one of the most widespread faiths in Turkey (after the Hanafite branch of Islam, which is one of the four schools of Sunni Islam). Alevism was influenced by certain pre-Islamic beliefs and two great Sufis of the 12th and 14th centuries. Its religious practices differ from those of the Sunni schools in certain aspects such as prayer, fasting and pilgrimage. In particular, according to the applicant, Alevis do not pray five times daily as in the Sunni rite but express their devotion through religious songs and dances (semah); they do not attend mosques, but meet regularly in cemevi (meeting and worship rooms); and, do not consider the pilgrimage to Mecca as a religious obligation.

At the time the present application was lodged, Eylem Zengin was attending the seventh grade of the State school in Avcılar, Istanbul. As a pupil at a State school, she was obliged to attend classes in religious culture and ethics. Under Article 24 of the Turkish Constitution and section 12 of Basic Law no. 1739 on national education, religious culture and ethics is a compulsory subject in Turkish primary and secondary schools.

Mr Zengin submitted requests in 2001 to the Directorate of National Education and before the administrative courts for his daughter to be exempted from lessons in religious culture and ethics. Pointing out that his family were followers of Alevism, he claimed that, under international treaties such as the Universal Declaration of Human Rights, parents had the right to choose the type of education their children were to receive. He also alleged that the course in question was incompatible with the principle of secularism and was not neutral as it was essentially based on the teaching of Sunni Islam.

All his requests were dismissed, lastly on appeal before the Supreme Administrative Court in a judgment of 5 August 2003, on the ground that the course in religious culture and ethics was in accordance with the Constitution and Turkish legislation.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 2 January 2004 and declared admissible on 6 June 2006. A hearing took place in public in the Human Rights Building, Strasbourg, on 3 October 2006.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Antonella Mularoni (San Marinese),

Elisabet Fura-Sandström (Swedish), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants maintained, in particular, that the way in which religious culture and ethics were taught in Turkey infringed Miss Zengin’s right to freedom of religion and her parents’ right to ensure her education in conformity with their religious convictions as guaranteed under Article 2 of Protocol No. 1 (right to education) and Article 9 (freedom of thought, conscience and religion). The applicants notably alleged that the course’s syllabus lacked objectivity because no detailed information about other religions was included and was taught from a religious perspective which praised the Sunni interpretation of the Islamic faith and tradition.

Decision of the Court

Article 2 of Protocol No. 1

Firstly, the Court determined whether the course’s content-matter was taught in an objective, critical and pluralist manner. To that end, it examined the Ministry of Education’s guidelines for lessons in religious culture and ethics and school textbooks submitted by the applicants.

It found that the syllabus for teaching in primary schools and the first cycle of secondary school and the relevant textbooks gave greater priority to knowledge of Islam than to that of other religions and philosophies.

In particular, the syllabus included study of the prophet Mohamed and the Koran. Pupils had to learn several suras from the Koran by heart and study, with the support of illustrations, daily prayers. They also had to sit written tests.

The textbooks did not just give a general overview of religions but provided specific instruction in the major principles of the Muslim faith, including its cultural rites, such as the profession of faith, the five daily prayers, Ramadan, pilgrimage, the concepts of angels and invisible creatures and belief in the other world.

On the other hand, pupils received no teaching on the confessional or ritual specificities of the Alevi faith, even though its followers represented a large proportion of the Turkish population. Information about the Alevis was taught in the 9th grade but the Court, like the applicants, considered that the fact that the life and philosophy of the two great Sufis, who had had a major impact on the movement, were only taught at such a late stage was insufficient to compensate for the shortcomings of the primary and secondary school teaching.

The Court therefore found that religious culture and ethics lessons in Turkey could not be considered to meet the criteria of objectivity and pluralism necessary for education in a democratic society and for pupils to develop a critical mind towards religion. In the applicants’ case, the lessons did not respect the religious and philosophical convictions of MsZengin’s father.

Secondly, the Court examined whether appropriate means existed in the Turkish educational system to ensure respect for parents’ convictions.

Following a decision by the Supreme Council for Education of July 1990, it was possible for children “of Turkish nationality who belong to the Christian or Jewish religion” to be exempted from religious culture and ethics lessons. That decision necessarily suggested that the lessons were likely to create conflict for Christian or Jewish children between the religious instruction given by the school and their parents’ religious or philosophical convictions. Like the Council of Europe’s European Commission against Racism and Intolerance (ECRI), the Court considered that that situation was open to criticism: if the course intended to be about different religious cultures, there was no reason to make it compulsory for Muslim children alone.

The fact that parents were obliged to inform the school authorities of their religious or philosophical convictions was an inappropriate way to ensure respect for freedom of conviction. Moreover, in the absence of any clear text, the school authorities always had the option of refusing exemption requests, as in Ms Zengin’s case.

Consequently, the Court considered that the exemption procedure did not use appropriate methods and did not provide sufficient protection to those parents who could legitimately consider that the subject taught was likely to raise a conflict of values in their children. That was especially so where no choice had been envisaged for the children of parents who had a religious or philosophical conviction other than that of Sunni Islam and where the exemption procedure involved the heavy burden of disclosing their religious or philosophical convictions.

Accordingly, the Court concluded that there had been a violation of Article 2 of Protocol No.1.

Article 9

The Court considered that no separate issue arose under Article 9.
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The following cases have been referred to the Grand Chamber of the European Court of Human Rights:

Salduz v. Turkey (application no. 36391/02);

Maslov v. Austria (no. 1638/03).

Judgments in a further 36 cases, listed at the end of the press release, are now final1, after requests for them to be referred to the Court’s Grand Chamber were rejected. The Grand Chamber panel of five judges decided on the referral requests under Article 432 of the European Convention on Human Rights.

The text of the Chamber judgment and corresponding press release in each case are available on the Court’s Internet site: http://www.echr.coe.int.

1. Cases accepted by the Grand Chamber

Salduz v. Turkey

The applicant, Yusuf Salduz, is a Turkish national who was born in 1984 and is living in Izmir (Turkey).

In December 2001 Mr Salduz was convicted for aiding and abetting the PKK and sentenced to four years and six months’ imprisonment, later reduced to two and a half years’ imprisonment.

Relying on Article 6 §§ 1 and 3 (c) (right to a fair trial), Mr Salduz complained about the unfairness of proceedings against him, namely that the submissions of the Principal Public Prosecutor of the Court of Cassation had not been communicated to him and that he had been denied the assistance of a lawyer during police custody. 

In a judgment of 26 April 2007, (see press release No. 265), the Court held, unanimously, that there had been a violation of Article 6 § 1 on account of the non-communication of the public prosecutor’s written opinion, and that the finding of a violation constituted in itself sufficient compensation for any non-pecuniary damage suffered. Mr Salduz was awarded EUR1,000 for costs and expenses.

The Court further held, by five votes to two, that there had been no violation of Article 6 §3(c) on account of the lack of legal assistance during police custody.

The case was referred to the Grand Chamber at the applicant’s request.
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CHAMBER JUDGMENT

MUSTAFA KARABULUT v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Mustafa Karabulut v. Turkey (application no. 40803/02).

The Court held unanimously that there:

had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights, on account of ill-treatment of the applicant by police officers;

had been a violation of Article 3 (lack of effective investigation) of the Convention, as there was no effective investigation into the applicant’s allegations.

Under Article 41 (just satisfaction), the Court awarded the applicant 6,000euros(EUR) in respect of non-pecuniary damage and EUR500 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicant, Mustafa Karabulut, is a Turkish national who was born in 1964 and lives in Istanbul. On 6 December 1994 he was arrested following an altercation with a motorised police officer. Both Mr Karabulut and the officer were questioned about the incident by the police on the same day.

The parties disagreed as to the facts. It transpires from the case file that the applicant, a taxi driver, was parked on a prohibited space when Officer Ender asked to see his vehicle documents. When the applicant refused, the officer asked him to accompany him for purposes of impounding his vehicle. Mr Karabulut then agreed to present his documents, which were not in order. An altercation ensued. The deputy director of police for Beyoğlu (a district of Istanbul) and his driver, Officer Nail, were present at the scene and came to Officer Ender’s assistance.

It was not in dispute between the parties that the police officers had used force during the arrest. They gave different versions, however, as regards the time and frequency of the physical violence, given that Mr Karabulut claimed to have been the victim of ill-treatment not only during his arrest but also later. He alleged that the police officers had dragged him out of his car and taken him to a municipal building, during which time he had been handcuffed and beaten. He had then been taken to the police station, where he had been held down on the floor while the deputy director of police struck him on his feet and hands with a stick (falaka). He had then been forced to undress in the toilets and had been sprayed with water.

Mr Karabulut was released the next day and transferred to a medical institute. An examination revealed hyperaemia around his left eye and on the palms of his hands, with scratches on his hands and knees. He was prescribed three days’ sick leave.

Criminal proceedings were brought against the police officers in December 1994. They were acquitted by the Criminal Court, which considered that they had been obliged to use force in taking the applicant to the police station and that there was no conclusive evidence of any abuse of authority. The Criminal Court ultimately decided, in April 2001, to suspend the re-opened proceedings for five years.

Criminal proceedings were also brought against Mr Karabulut, on charges of resistance for having attempted to prevent the impounding of his vehicle. He was ultimately acquitted.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 23 October 2002.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Vladimiro Zagrebelsky (Italian),

Dragoljub Popović (Serbian), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant complained that he had been subjected to ill-treatment during his arrest and while in police custody, and that he had had no effective remedy in respect of his complaints. He relied on Articles 3 and 13.

Decision of the Court

Article 3

As to the complaint of ill-treatment

The Court reiterated that, in the case of individuals taken into police custody, strong presumptions of fact arose in respect of injuries occurring during such detention. Accordingly it had been for the Government to provide a convincing explanation for the cause of the injuries.

The Court noted that Mr Karabulut had undergone a medical examination and observed that the Criminal Court had not given any plausible explanations for the circumstances in which the injuries had appeared on his body. The domestic court’s finding that the injuries had been the result of a legitimate use of force by police officers had not, moreover, been upheld by the Court of Cassation. The Court considered that this use of force had not been rendered necessary by the applicant’s conduct. In this connection it noted in particular that it had not been alleged that the police officers had had any reason to believe that the applicant was violent, dangerous or armed. Accordingly, the Court considered that the Turkish State was accountable for the injuries and held that there had been a violation of Article 3.

As to the lack of an effective investigation

The Court reiterated that there should be an effective official investigation in cases where an individual raised an arguable claim that he or she had been seriously ill-treated by the police, unlawfully and in breach of Article3.

In the present case the complaint filed by the applicant had given rise to an investigation and to the opening of criminal proceedings. However, the proceedings had ended with a suspension of the judgment, thus ruling out the possibility that the precise origin of the injuries would ever be ascertained. Moreover, when the court decided on the suspension, the proceedings had already lasted for some six and a half years.

Accordingly, the Court considered that the Turkish authorities had not acted promptly enough or with reasonable diligence, such that the perpetrators of the acts of violence had enjoyed virtual impunity. There had thus been a violation of Article 3 under this head.

Article 13

Having regard to its above findings under Article 3, the Court considered that there was no need to examine separately the complaint under Article 13.
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NECDET BULUT v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Necdet Bulut v. Turkey (application no. 77092/01).

The Court held, by six votes to one, that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights, concerning the applicant’s leg injury, which was caused by police gunfire during his arrest.

Under Article 41 (just satisfaction) of the Convention, the Court, by six votes to one, awarded the applicant 5,000euros(EUR) in respect of non-pecuniary damage. (The judgment is available only in English.)

1.Principal facts

The applicant, Necdet Bulut, is a Turkish national who was born in 1984 and lives in Freiburg (Switzerland). 

On 15 July 2000 the applicant, then aged 16, was shot in the leg by Turkish police officers who were trying to arrest him.

According to the police report, at around 2.30 a.m. police officers had received information from police headquarters that a group of masked persons had been seen writing on walls and tampering with cars in the district of Kartal in Istanbul. On arrival at the scene, the police officers saw graffiti on the walls; someone also started to shoot at them from a dark alley on the opposite side of the street. The police officers and reinforcement police teams which had arrived in the meantime chased the suspects for about one hour. They were eventually cornered on an empty plot of land and, despite being ordered to surrender, continued to shoot before entering a tent. Following a clash, the applicant was injured and immediately taken to Kartal State Hospital for treatment. The incident report stated that the police found masks, illegal documents, knives and spray paint in the tent. It also mentioned that a cap gun (a toy gun that made a sound like a gunshot and released a puff of smoke when the trigger was pulled) had been found in the applicant’s possession.

Between 15 and 17 July 2000 the applicant received medical treatment in hospital. According to the medical report of 17 July 2000 he had a fractured fibula (small bone located on the outside of the lower leg). It was established that the bullet had entered from the back of his leg and exited from the front.

On 17 July 2000 forensic experts found no traces of gunpowder on samples taken from the hands and palms of the applicant and the other suspects. 

The same day, the public prosecutor at Istanbul State Security Court heard evidence from the applicant, who denied knowing the other suspects or writing graffiti. He claimed that he had started to run out of fear on hearing gunshots nearby and that the police officers had beaten him. His co-accused affirmed that none of them had fired at the police officers. They also suggested that the applicant had been injured after they had been taken out of the tent and made to lie down on the ground. Some of the accused referred to hearing gunshots from a wedding nearby.

An investigation was opened into the incident. On 23 March 2001 the public prosecutor concerned decided not to prosecute the eight police officers involved on the ground that there was no evidence supporting the suspects’ allegations that they had been ill-treated during their arrest. The prosecutor further considered that the applicant had been injured as a result of a clash between the police officers and the suspects. The applicant appealed unsuccessfully.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 9 August 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (British), President,

Josep Casadevall (Andorran),

Giovanni Bonello (Maltese),

Riza Türmen (Turkish),

Kristaq Traja (Albanian),

Stanislav Pavlovschi (Moldovan),

Pâivi Hirvelä (Finnish), judges,

and also Lawrence Early, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Articles 3 (prohibition of inhuman or degrading treatment) and 13 (right to an effective remedy), in particular, the applicant complained that disproportionate force was used during his arrest and that there was no adequate or effective investigation into the circumstances surrounding the incident.

Decision of the Court

Article 3

The Court reiterated that Article 3 did not prohibit the use of force in certain well-defined circumstances, such as to effect an arrest. However, it had to be indispensable and not excessive.

The Court found the applicant’s gunshot injury to be sufficiently serious to bring it within the scope of Article 3. It was undisputed that it resulted from the use of force by police officers in the performance of their duties, namely while effecting an arrest. However, differing versions of how the applicant had actually sustained the injury were put forward by the parties.

The Court took particular note of a number of facts. The police were initially called upon to attend to an incident without any prior preparation and the incident occurred late in the evening in a residential area where gunshots were heard. In addition, according to the official documents, the applicant was found with a cap gun in his possession which could have conveyed the impression that he was carrying a weapon. However, the police officers, who largely outnumbered the suspects, gave chase for about an hour before they cornered the applicant and the other suspects in a tent where the applicant was shot and arrested. The security forces were thus able, with the lapse of time, to properly evaluate the situation and to organise and coordinate their efforts accordingly. Against that background and, particularly, in the light of the type of force used, namely firearms, the Court considered that it was for the Turkish Government to prove that the use of force, which resulted in the applicant’s injury, was not excessive.

However, the Government merely stated that the police officers had opened fire only after the applicant had shot at them, without providing any explanation or documentation which could shed light on the exact circumstances regarding the applicant’s arrest. Neither was there any information in the case file as regards the manner in which the police operation was conducted. The Court also found it noteworthy that the bullet trajectory indicated that the applicant was not facing the police officers when he was hit and that consequently he could not have been shooting at the police officers, at least at that precise moment, as the Government had suggested. In those circumstances, the Court found that the Government had failed to provide convincing or credible arguments which would justify the degree of force used against the applicant in order to arrest him.

Finally, although the applicant’s injury – a single gunshot wound to a non-vital organ – appeared not to have had any lasting consequences for his health, the Court found that it must have led to severe pain and suffering, particularly given his young age at the time of the events.

The Court therefore concluded that the force used against the applicant during his arrest was excessive and that the State was responsible for his knee injury, in violation of Article 3.

Article 13

The Court considered that there was no need to give a separate ruling on the applicant’s remaining complaints under Articles 3 and 13.

Judge Türmen expressed a dissenting opinion, which is annexed to the judgment.
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Violation of Article 5 § 3

Violation of Article 6 § 1 (length)

Algür and Others v. Turkey (no. 483/02)

The four applicants, Mr Şakir Algür, Mr Hasan Atak, Mr Hüsnü Onuk and Mr İbrahim İzer, are Turkish nationals who were born in 1958, 1978, 1956 and 1966 respectively and live in Diyarbakır (Turkey).

They were arrested in December 1994 and convicted in 2002 and 2003 of membership of the illegal organisation, the PKK (Kurdistan Workers’ Party).

Relying on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), the applicants complained of the excessive length of their detention pending trial and of the criminal proceedings against them.

The Court noted that Mr Algür and Mr İzer had spent a total of five years and seven months in detention pending trial; Mr Onuk had been detained for almost six years and Mr Atak for six years and eleven months. It considered that the Turkish courts had not provided reasons for keeping the applicants in detention for so long and held unanimously that there had been a violation of Article 5 § 3. It further noted that the proceedings concerning all four applicants had lasted for over eight years. It considered that period to be excessive and in breach of the “reasonable time” requirement, and held that there had been a violation of Article 6 § 1. It awarded the following amounts in respect of non-pecuniary damage: EUR 4,150 each to MrAlgür and Mrİzer, EUR 4,500 to Mr Onuk and EUR 6,350 to Mr Atak. (The judgment is available only in French.)

No violation of Article 2

Violation of Article 6 § 1 (fairness)

Amaç and Okkan v. Turkey (nos. 54719/00 and 54176/00)

The 12 applicants are Turkish nationals who all live in Diyarbakır (Turkey). 

On 15 July 1997 a mine made from a cooking gas cylinder exploded on a road in the village of Aygün, killing a number of the applicants’ relatives. No one has ever been charged in connection with the explosion.

Relying on Article 2 (right to life), the applicants complained that the Turkish State was responsible for the death of their relatives. They also complained that the authorities had not conducted an effective investigation in order to identify the persons who had laid the mine. In addition, they considered that they had been deprived of their right of access to a court, alleging that they had been unable to file a claim for compensation owing to the excessive costs of the proceedings and the fact that their application for legal aid had been rejected. They relied in this regard on Article 6 § 1 (right to a fair hearing).

The Court observed that the allegation that the authorities had laid a mine on the road was based on speculation rather than on reliable evidence. It also noted that conditions in the area had not been such as to call for mine-clearing operations by the authorities or for particular precautions to be taken. In the circumstances, the Court concluded that the Turkish State had not been responsible for the death of the applicants’ relatives. It added that the investigation had not been devoid of effect and that the authorities could not be said to have taken no action with regard to the circumstances in which the applicants’ relatives had been killed. It therefore held unanimously that there had been no violation of Article 2. As to the complaint under Article 6 § 1, the Court observed that it had already dealt with cases involving similar circumstances to the present case, and held unanimously that there had been a violation of the Article in question. (The judgments are available only in French.)

Violation of Article 1 of Protocol No. 1

Violation of Article 6 § 1 (fairness)

Aygün and Others v. Turkey (nos. 5325/02, 5353/02 and 27608/02)

The applicants are 14 Turkish nationals who were dismissed in May 1999 by their employer, Diyarbakır Sur Municipality.

The case concerned the authorities’ failure to pay judgment debts with regard, in particular, to outstanding salaries and severance pay owed to the applicants. 

They relied on Article 1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair hearing within a reasonable time).

Seven of the applicants reached a friendly settlement agreement with the municipality. One of those applicants received his full award and waived any potential rights and claims concerning his application to the Court. Consequently, the Court declared inadmissible his application as well as the other six applicants’ complaints under Article 1 of Protocol No. 1. The Court considered that the other six applicants still had claims under Article 6 § 1.

In respect of the seven applicants who had not reached friendly settlements, the Court concluded that the Turkish authorities had failed, without giving any convincing justification, to comply with judgments. Those seven applicants had therefore been prevented from receiving money to which they had been entitled and, accordingly, the Court held unanimously that they had been a victim of a violation of Article 1 of Protocol No.1.

Furthermore, the Court found that the municipality’s alleged financial difficulties had not been a convincing argument for the Turkish authorities to have failed for a number of years to take the necessary measures to comply with final judicial decisions and 13 of the applicants had therefore been a victim of a violation of Article 6 §1.

The Court held unanimously that the State was to pay, with interest, the outstanding amounts of the judgment debts still owed to the seven applicants who had not reached friendly settlements. Thirteen of the applicants were awarded a total of EUR32,880 in respect of non-pecuniary damage. (The judgment is available only in English.)

Violation of Article 5 § 3

Güzel (Zeybek) v. Turkey (no. 6257/02)

The applicant, Asiye Güzel (Zeybek), is a Turkish national who was born in 1970 and lives in Istanbul.

In 1997 she was taken into police custody at Istanbul police headquarters and then detained pending trial, in connection with an operation being conducted against the illegal organisation MLKP/K.

Relying on Article 5 § 3 (right to liberty and security), the applicant complained, in particular, of the excessive length of her detention pending trial.

The Court noted that the applicant had spent five years and three months in detention pending trial. It considered that the Turkish courts had not given reasons for detaining the applicant for so long and held unanimously that there had been a violation of Article 5 § 3. It awarded Mrs Güzel EUR 3,300 in respect of non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 6 § 1 (length)

Hasan Döner v. Turkey (no. 53546/99)

The applicant, Hasan Döner, is a Turkish national who was born in 1975 and lives in Istanbul. 

In March 1999 Mr Döner was arrested while a demonstration was taking place in Istanbul. The case concerned his complaints that he was ill-treated on being arrested and throughout his subsequent detention in police custody and that the length of the criminal proceedings against him for throwing a Molotov cocktail were excessive.

He relied, in particular, on Articles 3 (prohibition of inhuman or degrading treatment) and 6 § 1 (right to a fair trial within a reasonable time).

The Court considered that the evidence in the case file did not demonstrate beyond reasonable doubt that any excessive force had been inflicted on Mr Döner during his arrest or that he had been subjected to ill-treatment while being held in police custody. The Court therefore declared this part of the application inadmissible.

The Court held unanimously that there had been a violation of Article 6 § 1 on account of the criminal proceedings against the applicant having so far lasted more than eight years and seven months. Mr Döner was awarded EUR 5,000 in respect of non-pecuniary damage. (The judgment is available only in English.)

Violation of Article 13

Kizilkaya v. Turkey (no. 50690/99)

Ürküt v. Turkey (no. 50290/99)

The applicants, Ahmet Kızılkaya and Ali Ürküt, are Turkish nationals who were both born in 1959 and live in Diyarbakır (Turkey). 

Relying on Article 8 (right to respect for private and family life), Article 11 (freedom of assembly and association), Article 13 (right to an effective remedy) and Article 14 (prohibition of discrimination), they complained of a decision by the provincial governor in a state of emergency region to transfer them to a job in a different area. They alleged, among other things, that they had been transferred because of their trade union activities.

The Court declared the application admissible with regard to the complaint under Article 13 and inadmissible with regard to the other complaints. As Turkish law did not provide any remedy enabling the applicants to challenge the decision to transfer them, the Court held unanimously that there had been a violation of Article 13. It awarded EUR 500 to Mr Ürküt for non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 5 §§ 3, 4 and 5

Yiğit and Others v. Turkey (nos. 4218/02, 4260/02, 4262/02 and 4271/02)

The four applicants, Mr Baran Yiğit, Mr Enver Yiğit, Mr Serhat Yiğit and Mr Şeyhmus Aydın, are Turkish nationals who were born in 1982, 1968, 1978 and 1984 respectively, and live in Diyarbakır (Turkey). 

Suspected of belonging to the illegal organisation, the PKK (Kurdistan Workers’ Party), they were arrested and taken into police custody in July 2001 following searches at their respective homes.

Relying on Article 5 §§ 3 and 5 (right to liberty and security), the applicants complained of the excessive length of their detention in police custody and the lack of an effective remedy by which to obtain compensation. With the exception of Şeyhmus Aydın, they also relied on Article 5 § 4 (right to have lawfulness of detention decided speedily by a court), complaining that they had not had an effective remedy by which to challenge their detention in police custody.

The Court observed that Serhat Yiğit had spent nine days in police custody, while Baran Yiğit and Enver Yiğit had both been detained for eight days. It could not accept that it had been necessary to hold the applicants for so long before they were brought before a judge. In the case of Şeyhmus Aydın, it noted that it was impossible, on the basis of the evidence in the file, to establish at what time his detention in police custody had ended, but considered that the requirement of promptness had not been satisfied. Furthermore, the Court was not convinced that Turkish law had afforded the applicants a right of compensation for the alleged violations. The Court further considered that any appeal lodged by Serhat, Baran and Enver Yiğit would have had little prospect of resulting in their release. Accordingly, it held unanimously that there had been a violation of Article 5 § 3 and Article 5 § 4 (with the exception of Şeyhmus Aydın) and of Article 5 § 5. It awarded the applicants a total of EUR9,000 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Mehmet Peker v. Turkey (no. 49276/99)

The applicant in this case was arrested and subsequently convicted of aiding and abetting the illegal organisation the PKK (Kurdistan Workers’ Party). The Court held unanimously that there had been a violation of Article 6 § 1 (right to a fair trial). It rejected the complaints under Article 3 (prohibition of inhuman or degrading treatment) and Article 5 § 3 (right to liberty and security) as being out of time, and the complaint under Article 13 (right to an effective remedy) as manifestly ill-founded. It ruled that it was not necessary to examine the other complaints.
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ASAN v. TURKEY

NUR RADYO VE TELEVİZYON YAYINCILIĞI A.Ş. v.TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgments1 in the cases of Asan v. Turkey (application no. 28582/02) and Nur Radyo Ve Televizyon Yayıncılığı A.Ş. v. Turkey (no 6587/03).

In both cases the Court held unanimously that there had been a violation of Article 10 (freedom of expression) of the European Convention on Human Rights.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant in the case of Asan 1,500 euros. In the case of Nur Radyo Ve Televizyon Yayıncılığı A.Ş. it held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant company. (The judgments are available only in French.)

1.Principal facts

Asan – The applicant, Ömer Şükrü Asan, is a Turkish national who was born in 1961 and lives in Istanbul (Turkey). He is a writer.

The case concerned an order by the National Security Court in January 2002 for the seizure of a book by the applicant entitled Pontos Kültürü (“Pontic Culture”), published by the Belge publishing house in 1996. A second edition was published in 2000; the book was also published in Greece in 1999. The book was, among other things, the subject of a television programme in which a theology professor accused the applicant of being a “traitor friendly to Greece” and of wanting to reintroduce Orthodox Christianity to a Muslim region. In March 2002 the State Security Court brought criminal proceedings against the applicant. He was charged with disseminating separatist propaganda in asserting that there were still some communities influenced by Pontic culture in the province of Trabzon and the surrounding area. In his defence, the applicant submitted that the passage of his book in question had merely repeated what had been said on many occasions in other works by renowned historians. He also pointed out that the book had been on sale since 1996 without ever having given rise to a prosecution and was now in its second edition.

In August 2003 the applicant was acquitted and the order for the seizure of the book was set aside.

Nur Radyo Ve Televizyon Yayıncılığı A.Ş. v. Turkey – The applicant, Nur Radyo Ve Televizyon Yayıncılığı A.Ş., is a limited company in the radio broadcasting sector based in Istanbul.

In October 1999 the Radio and Television Supreme Council (Radio ve Televizyon Üst Kurulu – RTÜK) censured the applicant company for broadcasting certain comments by a representative of the Mihr religious community, who had, among other things, described an earthquake in which thousands of people had died in the Izmit region of Turkey in August 1999 as a “warning from Allah” against the “enemies of Allah”, who had decided on their “death”. The representative had also compared the “fate” of “non-believers”, who were presented as victims of their impiety, with that of the members of the Mihr community. The RTÜK found that such comments breached the rule laid down in section 4 (c) of Law no.3984 prohibiting broadcasting that was contrary to “the principles forming part of the general principles laid down in the Constitution, to democratic rules and to human rights”. Noting that the applicant company had already received a warning for breaching the same rule, the RTÜK decided to suspend its radio broadcasting licence for 180 days with effect from 8 November 1999. The applicant company challenged this measure in the Turkish courts, but to no avail. It argued, in particular, that it had put forward a religious explanation for the earthquake which all listeners were free to support or oppose.

2.Procedure and composition of the Court

The application in the case of Asan was lodged with the European Court of Human Rights on 30 April 2002 and the application in Nur Radyo Ve Televizyon Yayıncılığı A.Ş. was lodged on 27 January 2003.

Judgment in the case of Asan was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

András Baka (Hungarian),

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Vladimiro Zagrebelsky (Italian),

Dragoljub Popović (Serbian), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

Judgment in the case of Nur Radyo Ve Televizyon Yayıncılığı A.Ş. was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Vladimiro Zagrebelsky (Italian),

Antonella Mularoni (San Marinese),

Danutė Jočienė (Lithuanian),

Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

In the case of Asan the applicant complained of the seizure of his book, relying on Article 10.

In the case of Nur Radyo Ve Televizyon Yayıncılığı A.Ş. the applicant company complained about the temporary broadcasting ban imposed on it, relying on Articles 10 and 14 (prohibition of discrimination).

Decision of the Court

Article 10

Asan – The Court noted firstly that the book in question, which dealt with a matter of general interest, took the form of a monograph on a particular field of study. It covered aspects such as ethnology, culture and language and did not convey any political message.

The Court further observed that the seizure concerned the second edition of the book. The first edition, published in 1996, had not given rise to prosecution, although the legislation cited in the seizure order had already been in force at that time. Neither the domestic courts nor the Government had referred to any change in the book’s socio-political scope that could have justified the difference in the application of the law. The only change appeared to relate to the media coverage given to the book and the complaints mentioned in the indictment.

In conclusion, the Court was not satisfied that the interference with the exercise of the applicant’s right to freedom of expression had been “necessary in a democratic society”. The seizure of the book on the ground that it was separatist propaganda had not met a “pressing social need”. There had therefore been a violation of Article 10.

Nur Radyo Ve Televizyon Yayıncılığı A.Ş. v. Turkey – The Court acknowledged the seriousness of the offending comments and the particularly tragic context in which they had been made. It also noted that they had been of a proselytising nature in that they had accorded religious significance to a natural disaster.

However, although the comments might have been shocking and offensive, they did not in any way incite to violence and were not liable to stir up hatred against people who were not members of the Mihr religious community.

The Court further reiterated that the nature and severity of the penalty imposed were also factors to be taken into account when assessing the proportionality of an interference. It therefore considered that the broadcasting ban imposed on the applicant company had been disproportionate to the aims pursued, in violation of Article 10.

Article 14

The Court held that it was not necessary to carry out a separate examination of the complaint under Article 14 in the case of Nur Radyo Ve Televizyon Yayıncılığı A.S.

In the case of Asan, Judges Zagrebelsky and Popović expressed a joint concurring opinion, which is annexed to the judgment.
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Violation of Article 6 § 1 (fairness)

Barışık and Alp v. Turkey (nos. 29765/02 and 31420/06)

Dağli v. Turkey (no. 28888/02)

The applicants are Turkish nationals who live in İzmir. Necati Barışık was born in 1975 and Yüksel Alp and Ahmet Dağli were born in 1963. The case concerned the applicants’ complaint about the unfairness of criminal proceedings against them. The Court held unanimously that, in both cases, there had been a violation of Article 6 § 1 (right to a fair trial) and that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained by the applicants. (The judgments are available only in English.)

Violation of Article 5 § 3

No violation of Article 3

Çelepkulu v. Turkey (no. 41975/98)

The applicant, Mehmet Sıddık Çelepkulu, is a Turkish national who was born in 1975 and lives in Konya (Turkey). He was taken into police custody in 1997 on suspicion of aiding and abetting the illegal organisation PKK (Workers’ Party of Kurdistan). The case concerned the applicant’s about the circumstances surrounding his detention in police custody, in particular its length. He also alleged that he had been ill-treated by gendarmes. The Court held unanimously that there had been a violation of Article 5 § 3 (right to liberty and security) and no violation of Article3 (prohibition of inhuman or degrading treatment) taken alone or in conjunction with Article 13 (right to an effective remedy). It awarded the applicant EUR2,500 for non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

No violation of Article 6 § 1

Meral v. Turkey (no. 33446/02)

The applicant, Bayram Meral, is a Turkish national who was born in 1956 and lives in Ödemis (Turkey). The case concerned a disputed plot of land. The Court held unanimously that there had been a violation of Article 6 § 1 (right to a fair hearing) on account of the failure to provide the applicant with a copy of the opinion of State Counsel at the Supreme Administrative Court, and no violation of Article 6 § 1 on account of the failure to provide him with a copy of the opinion of the reporting judge at the same court. It held that the judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained and awarded the applicant EUR1,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 5 §§ 3 and 4

Yakut and Others v. Turkey (no. 61856/00)

The three applicants, Medine Yakut, Sebiha Zengin and Hüseyin Utanç, are Turkish nationals who were born in 1949, 1956 and 1977 respectively. In 2000 they were arrested and taken into police custody for being members of the illegal organisation PKK (Workers’ Party of Kurdistan). The case concerned, in particular, the applicants’ complaint that their detention in police custody had been unlawful. The Court held unanimously that there had been a violation of Article 5 §§ 3 (right to liberty and security) and 4 (right to a speedy decision on the lawfulness of detention) and awarded the applicants an aggregate sum of EUR7,000for non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Yayan v. Turkey (no. 9043/03)

The applicant, Tayfun Yayan, is a Turkish national who was born in 1979 and lives in İzmir (Turkey). The case concerned the applicant’s complaint about the unfairness of criminal proceedings against him for robbery at knifepoint. The Court held unanimously that there had been a violation of Article 6 § 1 (right to a fair hearing) and that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Cemal Ölmez v. Turkey (no. 7404/03)

This case concerned, among other things, the applicant’s complaint that he had not been sent a copy of an opinion of Principal State Counsel at the Court of Cassation in proceedings against him.
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BALÇIK AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Balçık and Others v. Turkey (application no. 25/02).

The Court held unanimously that there had been:

· a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning Sema Gül and Semiha Kırkoç;

· a violation of Article 11 (freedom of assembly and association) of the Convention.

Under Article 41 (just satisfaction), the Court awarded 3,000euros(EUR), each, to Sema Gül and Semiha Kırkoç in respect of non-pecuniary damage. It further held unanimously that the finding of a violation in itself constituted sufficient just satisfaction for the non-pecuniary damage sustained by Erkal Balçık, Kubilay İyit, Filiz Kalkan, Meral Kalanç and Gülsen Dinler. (The judgment is available only in English.)

1.Principal facts

The applicants, Erkal Balçık, Kubilay İyit, Filiz Kalkan, Semiha Kırkoç, Meral Kalanç, Sema Gül and Gülsen Dinler, are seven Turkish nationals who live in Istanbul (Turkey). They were born in 1967, 1979, 1971, 1963, 1979, 1973 and 1972 respectively.

The case concerned the applicants’ complaints about their arrest during a demonstration.

On 5 August 2000 at noon, the applicants gathered in Istanbul together with 39 others to make a declaration to the press in which they protested against F-type prisons. The demonstrators were informed by the police that their march was unlawful: no advance notice had been submitted to the authorities and it would disrupt public order. They were ordered to disperse. The group did not comply with those orders and attempted to continue its march.

Subsequently, around 12.30 p.m. the police dispersed the group, allegedly by using truncheons and tear-gas. The applicants and other demonstrators were arrested and taken to Beyoğlu central police directorate and Karaköy police station, where they were kept for one day. The applicants Sema Gül and Semiha Kırkoç were taken to hospital. Doctors noted “bruises on both arms and a swelling on the left foot” as concerned Sema Gül and a “4 cm long laceration on the left parietal region” on Semiha Kırkoç.

On an unspecified date, the applicants filed a petition with the public prosecutor against the police officers who had carried out the arrest. The local courts ruled that the force used by the officers was in accordance with Article 16 of Law No. 2559 on the Duties and Powers of the Police and had not been excessive.

In August 2000, criminal charges were brought against the applicants, who were accused of taking part in an illegal demonstration without prior authorisation and not dispersing despite a police officers’ warning. They were ultimately acquitted in September 2005, as the criminal court held that making a press statement was a constitutional right and that prior authorisation was not needed to use that right. It further observed that it was not certain that the warning given to disperse could be heard by all the demonstrators.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 20 September 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,

Corneliu Bîrsan (Romanian),

Riza Türmen (Turkish),

Elisabet Fura-Sandström (Swedish),

Alvina Gyulumyan (Armenian),

David Thór Björgvinsson (Icelandic),

Ineta Ziemele (Latvian), judges,

and also Santiago Quesada, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained of their arrest during the demonstration. They relied, in particular, on Articles 3 (prohibition of inhuman or degrading treatment), 7 (no punishment without law), 11 (freedom of assembly and association), 17 (prohibition of abuse of rights) and 18 (limitation on use of restrictions on rights).

Decision of the Court

Article 3

The Court noted, in particular, that Mr Balçık, Mr İyit, Ms Kalkan, Ms Kalanç and Ms Dinler had not submitted any medical reports or other evidence which could prove their allegations of ill-treatment and therefore dismissed their complaints under Article3.

It was undisputed between the parties that the injuries observed on Ms Kırkoç and Ms Gül had been caused by the use of force by the police during the incident.

The Court observed that, although no prior notification had been given to the authorities about the meeting, the police had received intelligence reports that there would be a gathering at that place and on that date. It therefore could not be said that the security forces had been called upon to react without prior preparation. Moreover, there was nothing in the case file to suggest that the demonstrators had presented a danger to public order. The Court also referred to the judgment of the criminal court, which had acquitted the applicants of all charges.

In those circumstances, the Court found that the Turkish Government had failed to provide convincing or credible arguments which could explain or justify the degree of force used against the applicants, whose injuries had been corroborated by medical reports. Those injuries had therefore been the result of treatment for which the State bore responsibility. There had, accordingly, been a violation of Article 3 concerning Ms Kırkoç and Ms Gül.

Article 11

The Court considered that the applicants were negatively affected by the police intervention and the subsequent criminal proceedings brought against them, irrespective of the final result.

It noted, in particular, that the group of demonstrators had consisted of 46 people who wished to draw attention to a topical issue. The rally began at noon and within half an hour had already ended in the group's arrest. The Court was particularly struck by the authorities’ impatience to end the demonstration. It also recalled that the authorities had prior knowledge of that demonstration and could have taken preventive measures.

The Court also found that it was important for the public authorities to show a certain degree of tolerance towards peaceful gatherings. It considered that the police’s forceful intervention had been disproportionate and had not been necessary for the prevention of disorder, in violation of Article11.

Articles 7, 17 and 18

Referring to its finding of a violation under Article 11, the Court held unanimously that there was no need to examine separately the applicants’ complaints raised under those articles.
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SOBACI v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Sobacı v. Turkey (application no. 26733/02).

The Court held unanimously that there had been a violation of Article 3 of Protocol No. 1 (right to free elections) of the European Convention on Human Rights on account of the forfeiture of the applicant’s parliamentary seat. It further held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. (The judgment is available only in French.)

1.Principal facts

The applicant, Bekir Sobacı, is a Turkish national who was born in 1953 and lives in Tokat (Turkey).

In April 1999 he was elected as a member of the Turkish Grand National Assembly from a list put forward by Fazilet Partisi (“the Virtue Party”). The Constitutional Court ordered the dissolution of the party in June 2001 on account of the actions and comments of several of its members, including the applicant.

Relying on Article 69 § 6 of the Constitution, it held that the party had become a centre of anti-secular activities and that its dissolution met a pressing social need. It observed, in particular, that Fazilet Partisi had based its political programme on the issue of the Islamic headscarf, despite the fact that in a previous judgment the court had ruled that speeches encouraging the wearing of headscarves in schools and public institutions contravened the principle of secularism. It also held that in their public speeches, members of the party had incited hatred against the public authorities by describing the prohibition of the headscarf in schools and in buildings occupied by administrative authorities as an infringement of rights and freedoms and as persecution.

As an additional penalty, the Constitutional Court ruled that the applicant and another member of parliament should forfeit their parliamentary seats. It also banned them and three other party members from becoming founding members, ordinary members, leaders or auditors of any other political party for a period of five years.

The applicant stood in the parliamentary elections in November 2002 as an independent candidate, but was not elected.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 21 May 2002 and declared partly admissible on 1 June 2006.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,

Corneliu Bîrsan (Romanian),

Riza Türmen (Turkish),

Elisabet Fura-Sandström (Swedish),

Alvina Gyulumyan (Armenian),

Egbert Myjer (Dutch),

David Thór Björgvinsson (Icelandic), judges,

and also Santiago Quesada, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Article 9 (freedom of thought, conscience and religion), Article 10 (freedom of expression), Article 11 (freedom of assembly and association) and Article 3 of Protocol No. 1 (right to free elections), the applicant complained about the forfeiture of his parliamentary seat and the restrictions imposed on his political rights following Fazilet Partisi’s dissolution.

The Court considered it appropriate to examine all his complaints under Article3 of ProtocolNo.1 alone.

Decision of the Court

Article 3 of Protocol No. 1

The Court noted that the measure complained of had been designed to preserve the secular nature of the Turkish political system and had pursued the legitimate aims of preventing disorder and protecting the rights and freedoms of others. It remained to be determined whether it had been proportionate to the aims pursued.

To that end, the Court considered it necessary to have regard to the constitutional provisions on the dissolution of a political party in Turkey. The scope of Article 69 § 6, as worded at the material time, had been very broad. All acts and comments by a party’s members could be attributed to the party as a whole as a basis for holding that it was a centre of unconstitutional activities and dissolving it. No provision had been made for any distinction between different degrees of involvement in the activities in question. The Court observed in that connection that in the applicant’s case certain members of Fazilet Partisi, including its chairman and vice-chairman, who had been in a similar position to the applicant, had not received any penalties.

The nature and severity of interferences were also factors to be taken into account when assessing their proportionality. In that connection, the Court had previously held that forfeiture of a parliamentary seat was an extremely severe penalty.

It concluded that the applicant’s forfeiture of parliamentary office could not be regarded as proportionate to the legitimate aims pursued. The measure had impaired the very essence of the applicant’s right to be elected and to sit in parliament and had infringed the sovereign power of the electorate who had voted him into office. There had therefore been a violation of Article 3 of Protocol No. 1.

The Court further held that it was not necessary to carry out a separate examination of the applicant’s complaint concerning the restriction of his political rights.

Article 9, 10 and 11

The Court considered it unnecessary to carry out a separate examination of the complaints under Articles 9, 10 and 11.
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GÜLŞENOĞLU v. TURKEY

HAZIRCI AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgments1 in the cases of Gülşenoğlu v. Turkey (application no. 16275/02) and Hazırcı and Others v.Turkey (no.57171/00).

The Court held unanimously that there had been:

· in the case of Gülşenoğlu, a violation of Article 2 (right to life) of the European Convention on Human Rights; and

· in the case of Hazırcı and Others, a violation of Article 3 (prohibition of inhuman or degrading treatment) of the Convention in respect of two of the applicants.

Under Article 41 (just satisfaction), the Court awarded MrGülşenoğlu 15,000euros(EUR) in respect of pecuniary and EUR3,000 for costs and expenses. In the case of Hazırcı and Others, the Court awarded Ms Uluk and Mr Hazırcı EUR5,000, each, in respect of non-pecuniary damage. (The judgments are available only in English.)

1.Principal facts

Gülşenoğlu

The applicant, Can Gülşenoğlu, a Turkish national, was born in 1963 and lives in Montreuil (France). The applicant's brother, Vedathan Gülşenoğlu, was a 19-year-old university student at the relevant time.

On 22 March 1994 Vedathan Gülşenoğlu took part in a demonstration in Istanbul during which he allegedly threw Molotov cocktails at a bank. He was arrested, along with another person, by three traffic police officers, who had been on duty in the neighbourhood.

He was taken to a police station. A few minutes later a shot was heard. It transpired that Vedathan Gülşenoğlu had been shot in the back of his head by A.B., one of the traffic police officers who had arrested him. He was taken to the Taksim hospital, where he died.

On 3 June 1994 A.B. was charged with homicide. Seven years later, in June 2001 he was convicted by the Beyoğlu Assize Court and sentenced to 20 years' imprisonment. However, on 2 October 2002 the Court of Cassation quashed the judgment of the first-instance court on procedural grounds. On 9 October 2003 Beyoğlu Assize Court once again convicted A.B. of homicide and sentenced him to 20 years' imprisonment, following rectification of the procedural defects. On 21 October 2004 the Court of Cassation quashed the judgment of 9October 2003. The case was subsequently remitted to Beyoğlu Assize Court. The criminal proceedings against A.B. are apparently still pending before the assize court.

Hazırcı and Others

The applicants, seven Turkish nationals – Ercan Hazırcı, Sadık Günel, Ercan Başkan, Lütfiye Uluk, Kemal İyit, Uğur Parlak and Erkal Balçık – were born in 1961, 1974, 1971, 1974, 1967, 1962 and 1967 respectively. The first two applicants live in İzmit, the third lives in Germany and the others live in İstanbul.

On 11 January 1998 around 350-400 people gathered at an Alevi meeting place to commemorate the death of members of the TKP-ML/TIKKO2. The commemoration turned into a violent clash between some of the participants and the security forces. Thirty-five people were arrested, including the applicants. The applicants were first taken to Sarıgazi Gendarmerie and, later the same day, they were transferred to the İstanbul Provincial Gendarmerie Command.

On various dates between 11 January and 14 January 1998 two gendarmes at Sarıgazi Gendarmerie took the applicants' statements, with the exception of Ercan Başkan who stated that he wished to give his statement before a prosecutor. On 15 January 1998 the applicants were released pending trial.

On various occasions between 12 and 15 January 1998 the applicants were medically examined.

The criminal proceedings brought against the applicants concerning their involvement in the violent clashes on 11 January 1998 ended with their acquittal.

2.Procedure 

The applications were lodged with the European Court of Human Rights on 12 July 2001 in the case of Gülşenoğlu, and on 17 February 2000 in the case of Hazırcı and Others.

In the case of Gülşenoğlu, judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,

Corneliu Bîrsan (Romanian),

Riza Türmen (Turkish),

Elisabet Fura-Sandström (Swedish),

David Thór Björgvinsson (Icelandic),

Ineta Ziemele (Latvian),

Isabelle Berro-Lefèvre (Monegasque), judges,

and also Santiago Quesada, Section Registrar.

In the case of Hazırcı and Others, judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,

Corneliu Bîrsan (Romanian),

Riza Türmen (Turkish),

Elisabet Fura-Sandström (Swedish),

Alvina Gyulumyan (Armenian),

Egbert Myjer (Dutch),

Isabelle Berro-Lefèvre (Monegasque), judges,

and also Santiago Quesada, Section Registrar.

3.Summary of the judgment3 

Complaints

Can Gülşenoğlu alleged principally that the killing of his brother, VedathanGülşenoğlu, constituted a violation of Article 2.

The applicants in the case of Hazırcı and Others complained of a breach of Article 3 on account of the ill-treatment inflicted on them while they were held at the Istanbul Provincial Gendarmerie Command.

Decision of the Court

Gülşenoğlu

Article 2

There was no dispute between the parties that Vedathan Gülşenoğlu had been shot and killed by A.B., the traffic police officer who had arrested him during a demonstration. The Court observed that A.B. had been accused of homicide and had been convicted as charged and sentenced to 20 years' imprisonment twice by the first-instance court. Those judgments had been subsequently quashed by the Court of Cassation on grounds of procedural shortcomings and defects in the investigation.

The Court recognised that the proceedings were still pending before Beyoğlu Assize Court. However, having regard to the length of the proceedings, the investigation in question could not be considered prompt and effective for the purposes of the Convention.

Furthermore, there had been important shortcomings in the conduct of the traffic police officer who had chased and arrested the applicant's brother. It was striking that the traffic police officer in question had not searched or handcuffed Vedathan Gülşenoğlu when he had apprehended him. It would also appear irregular that it had been a traffic police officer who had stayed with Vedathan Gülşenoğlu in the interrogation room at the police station. No explanation has been forthcoming from the Government on that point.

In the Court's opinion, the use of lethal force in the case before it fell squarely within the ambit of Article 2, which required any such action to pursue one of the purposes set out in the second paragraph and to be absolutely necessary to that end. As the Court of Cassation had stated in its decision dated 21 October 2004, a number of key factual issues still remained to be determined in this case, in particular whether or not Vedathan Gülşenoğlu had been in possession of a gun as had been alleged. In the absence of any findings in that regard, the Government had failed to provide any convincing explanation for the events.

The Court concluded that, in the particular circumstances of the case, the authorities had failed in their obligations, in violation of Article 2.

Hazırcı and Others

Article 3

Concerning Mr Yiğit and Mr Parlak, the Court found that there was no indication in the case file to demonstrate that they had been subjected to any kind of ill-treatment, the severity of which was above the Article3 threshold. Their complaint under Article 3 was therefore inadmissible.

Concerning Mr Başkan, Mr Günel and Mr Balçık, the Court noted that the medical reports established at the end of their stay in custody (15 January 1998) found no physical ill-treatment. Moreover they had failed to provide the Court with medical evidence which contradicted the findings of those medical reports. The Court also noted that the applicants had not provided any details as regards the alleged ill-treatment until 12 September 2005, five years after having lodged the application. Those facts lent more credibility to the Government's argument as regards the cause of the injuries recorded in the earlier medical reports of 13 January 1998 particularly since the applicants did not dispute that they had been arrested in the course of a violent demonstration during which the police had used force in order to arrest them. As the material submitted by those applicants was not sufficient to enable the Court to find beyond all reasonable doubt that they had been subjected to treatment which amounted to torture, inhuman or degrading treatment, while they were detained at the İstanbul Provincial Gendarmerie Command, it followed that there had been no violation of Article 3.

Concerning Ms Uluk and Mr Hazırcı, as the Turkish Government had failed to provide any plausible explanation for the cause of the injuries referred to in the medical reports drawn up at the end of their time in custody, the Court found that they were the result of treatment for which the Government bore responsibility. There had therefore been a violation of Article 3.
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Akyüz v. Turkey (no. 35837/02)

The applicant, Naciye Akyüz, is a Turkish national who was born in 1926 and lives in Ankara. The case concerned the applicant’s complaint that she had been deprived by the Ministry of the Defence of a plot of land she had bought in a district of Ankara, without compensation. The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 (protection of property) and that the finding of a violation in itself constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

Violation of Article 10

Demirel and Ateş v. Turkey (No. 2) (no. 31080/02)

The applicants, Hıdır Ateş and Hünkar Demirel, are Turkish nationals who were born in 1979 and 1951, respectively, and live in Istanbul. Mr Ateş was the editor-in-chief of a weekly newspaper, Yedinci Gündem, and Ms Demirel was its owner. The case concerned the applicants’ complaint about their conviction for defamation (which entailed the closure of the newspaper for 15 days and a heavy fine) following the publication in Yedinci Gündem of an interview with Cemil Bayık, one of the leaders of the illegal organisation, the PKK (Kurdistan Workers’ Party). The Court held unanimously that there had been a violation of Article 6 § 1 (right to a fair trial) and Article 10 (freedom of expression) and awarded each applicant 1,000euros(EUR) in respect of non-pecuniary damage and EUR1,000, jointly, for costs and expenses. (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

Violation of Article 1 of Protocol No. 1

Göktaş v. Turkey (no. 66446/01)

The applicant, Mahir Göktaş, was a Turkish national who was born in 1981 and lived in Izmir. He died in August 2006. The case concerned the applicant’s complaints about proceedings in which he claimed compensation for being unlawfully arrested and detained (aged 14). The Court held unanimously that there had been a violation of Article 6 § 1 (right to a fair trial) and Article 1 of Protocol No. 1 (protection of property). The applicant’s parents were awarded EUR250 in respect of pecuniary damage. (The judgment is available only in English.)

Violation of Article 6 § 1 (length)

Şakir Akkurt v. Turkey (no. 20583/02)

The applicant, Şakir Akkurt, is a Turkish national who was born in 1970 and lives in Diyarbakır (Turkey). The case concerned the applicant’s complaint that the length of criminal proceedings against him for belonging to the illegal organisation PKK (Workers’ Party of Kurdistan) had been excessive. The Court held unanimously that there had been a violation of Article 6 § 1 (right to a fair hearing within a reasonable time) and awarded the applicant EUR5,000 for non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 5 §§ 3, 4 and 5

Saraçoğlu and Others v. Turkey (no. 4489/02)

The applicants are six Turkish nationals who live in Antalya (Turkey). The case concerned the applicants’ complaints about the length and unlawfulness of their detention in police custody on suspicion of involvement in the activities of an illegal organisation. The Court held unanimously that there had been a violation of Article 5 §§ 3, 4 and 5 (right to liberty and security). In respect of non-pecuniary damage, the Court awarded EUR2,000, each, to three of the applicants, and EUR1,700, each, to the other three applicants. (The judgment is available only in English.)

Violation of Article 5 § 3

Violation of Article 6 § 1 (length)

Violation of Article 13

Tamamboğa and Gül v. Turkey (no. 1636/02)

The applicants are both Turkish nationals. Mustafa Tamamboğa was born in 1973 and lives in Izmir. Eyüp Gül was born in 1974 and is currently serving a sentence for life imprisonment in Bolu Prison. The case concerned the applicants’ complaints, in particular, about the length of their remand in custody and of the criminal proceedings against them for membership of an illegal armed organisation. The Court held unanimously that there had been a violation of Article 5 § 3 (right to liberty and security), Article6 § 1 (right to a fair trial within a reasonable time) and Article 13 (right to an effective remedy). (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

Bülent Zengin v. Turkey (no. 60848/00)

Evcimen v. Turkey (no. 21865/02)

Mustafa Karatepe v. Turkey (no. 65942/01)

Zekeriya Sezer v. Turkey (no. 63306/00)

These four cases concerned, in particular, the applicants’ complaint that their cases had not been heard by an independent and impartial tribunal on account of the presence of a military judge on the bench.

In the following cases, the applicants complained in particular about the excessive length of (non-criminal) proceedings.

Violation of Article 6 § 1 (length)

Gierlinger v. Austria (no. 38032/05)

Akıncıbaşı v. Turkey (no. 4212/02)

Blidchenko v. Ukraine (no. 20339/03)
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Violation of Article 3 (investigation)

Özgür and Çamlı v. Turkey (no. 13903/02)

The applicants, Yunus Özgür and Mustafa Çamli, are Turkish nationals who were born in 1975 and 1956 and live in Istanbul and Adana (Turkey) respectively. They alleged that they had been insulted and beaten by prison staff on their arrival at Sincan Prison (Turkey). They further complained that there had been no effective investigation into their complaints. The Court held unanimously that there had been no violation of Article 3 (prohibition of inhuman or degrading treatment) as regards the allegations of ill-treatment, but a violation of Article 3 on account of the lack of an effective investigation. It awarded the applicants EUR3,000 for non-pecuniary damage and EUR1,500 for costs and expenses, less the EUR850 already paid by the Council of Europe in legal aid. (The judgment is available only in French.)

Violation of Article 10

Özgür Radyo-Ses Radyo Televizyon Yayın Yapım Ve Tanıtım A.Ş. v. Turkey (no. 11369/03)

The applicant company, Özgür Radyo-Ses Radyo Televizyon Yayın Yapım Ve Tanıtım A.Ş., is a radio and television station which used to broadcast in Istanbul (Turkey). The case concerned in particular the 365-day suspension of the company’s operating licence on account of a song which it broadcast. The Radio and Television Council (Radyo ve Televizyon Üst Kurulu – the RTÜK) took the view that the words of the offending song infringed the principle set forth in section 4(g) of Law no. 3984, prohibiting the broadcasting of material likely to incite the population to violence, terrorism or ethnic discrimination, and of a nature to arouse feelings of hatred among them. The Court held unanimously that there had been a violation of Article 10 (freedom of expression) and that it was not necessary to examine separately a complaint under Article 14 (prohibition of discrimination). It awarded the applicant company EUR5,000 for non-pecuniary damage and EUR5,200 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Mehmet Zülfi Tan v. Turkey (no. 31385/02)

In the case above the applicant complained in particular of the failure to provide him with a copy of the opinion of the principal public prosecutor at the Court of Cassation in criminal proceedings against him.
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Violation of Article 5 §§ 3 and 4

Violation of Article 6 § 1 (length)

Cengiz Polat v. Turkey (no. 40593/04)

The applicant, Cengiz Polat, is a Turkish national who was born in 1965 and is currently detained in Edirne F-type Prison. The case concerned the applicant’s complaints about the length of his detention pending trial and of the criminal proceedings against him on suspicion of involvement in the activities of an illegal armed organisation. The Court held unanimously that there had been a violation of Article 5 §§ 3 and 4 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), and awarded the applicant 12,500euros(EUR) in respect of non-pecuniary damage and EUR1,500 for costs and expenses. (The judgment is available only in English.)

Violation of Article 10

Violation of Article 6 § 1 (fairness)

Karakoyun and Turan v. Turkey (no. 18482/03)

The applicants, Mehmet Nuri Karakoyun and Mehmet Salih Turan, are Turkish nationals who were born in 1971 and 1977 respectively and live in Istanbul. The case concerned their conviction in criminal proceedings and the temporary ban on publication of their weekly newspaper. The applicants also complained that the opinion of the Principal Public Prosecutor at the Court of Cassation had not been communicated to them. The Court concluded unanimously that there had been a violation of Article 10 (freedom of expression) and Article 6§1 (right to a fair trial) and awarded the applicants EUR162 for pecuniary damage, EUR1,500 for non-pecuniary damage and EUR1,800 for costs and expenses. (The judgment is available only in French.)

No violation of Article 3 (treatment)

Violation of Article 3 (investigation)

K.Ö. v. Turkey (no. 71795/01)

The applicant, K.Ö., is a Turkish national who was born in 1950 and lives in Adana (Turkey). She complained, in particular, that that she was beaten, threatened and raped with a truncheon by Turkish police officers. Finding insufficient evidence to support the applicant’s claims, the Court held unanimously that there had been no violation of Article3 (prohibition of inhuman or degrading treatment) on account of the alleged ill-treatment. However, there had been a violation of Article 3 concerning the lack of an effective investigation into her allegations. The Court made no award under Article 41 (just satisfaction) as the applicant had not submitted a claim within the specified time-limit. (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

Nurhan Yılmaz v. Turkey (no. 21164/03)

The applicant, Nurhan Yılmaz, is a Turkish national who was born in 1978 and lives in Izmir. The case concerned the applicant’s complaint that she was unable to defend herself in person and that there was no public hearing in proceedings against her in 2002 which led to her imprisonment. The Court held unanimously that there had been a violation of Article 6 § 1 (right to a fair trial) and awarded the applicant EUR1,000 in respect of non-pecuniary damage. (The judgment is available only in English.)
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CHAMBER JUDGMENT

ESER CEYLAN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Eser Ceylan v. Turkey (application no. 14166/02).

The Court held unanimously that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning the injuries inflicted on the applicant during her arrest.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 5,000euros(EUR) in respect of non-pecuniary damage. (The judgment is available only in English.)

1.Principal facts

The applicant, Eser Ceylan, is a Turkish national who was born in 1975 and lives in Ankara.

The case concerns the ill-treatment of the applicant by the police.

On 12 December 2000 an unauthorised demonstration in Kızılay, Ankara, against F Type prisons turned into a violent clash between some of the participants, a group of Turkish nationalists and the security forces. The demonstrators damaged cars and a shop, and eight police officers were injured.

The applicant claimed that she was on her way to her sister’s law office when she saw armoured police vehicles firing high pressure water jets and a group of people throwing stones. She went into the ÖDP (Liberty and Solidarity Party) building for self-protection.

Subsequently police officers entered the ÖDP building and arrested around 50 people, including the applicant. During the arrest, she claimed that she was insulted and beaten, hit with truncheons on her legs and sexually harassed by a police officer who also punched her in the right eye.

The same day she was examined by a forensic doctor who noted that she had a bruise on her head, right eye, and cheek, a laceration on her lip and 3-4 cm abrasions on her body. She was declared unfit to work for seven days.

The same day, along with 70 other people, she appeared before Ankara Criminal Court of First Instance charged with taking part in an unauthorised demonstration. She reiterated that she had been beaten and sexually harassed during her arrest.

Ankara Public Prosecutor’s Office opened an investigation into the events in question after being informed by the trial judge that most of the defendants in the case had complained of ill-treatment by the security forces. However, on 30 January 2001 the public prosecutor decided not to prosecute the police officers who had been on duty on the ground that the force used by the security forces had not been excessive and that the injuries sustained by the complainants had been a result of the clash between the police and demonstrators. The applicant appealed unsuccessfully.

The Ministry of the Interior lodged an action for compensation against the applicant and the other co-accused and requested the reimbursement of the amount of compensation paid to the injured police officers. Those proceedings are apparently still pending.

On 22 January 2004 the applicant was acquitted for lack of evidence.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 19 October 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,

Corneliu Bîrsan (Romanian),

Riza Türmen (Turkish),

Elisabet Fura-Sandström (Swedish),

Alvina Gyulumyan (Armenian),

David Thór Björgvinsson (Icelandic),

Ineta Ziemele (Latvian), judges,

and also Stanley Naismith, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant complained that the treatment to which she had been subjected during her arrest amounted to torture and inhuman treatment. She further complained that there had been no adequate investigation into the circumstances surrounding the incident relying on Article3, (prohibition of torture and inhuman or degrading treatment).

Decision of the Court

Article 3

The Court considered that the medical findings matched at least the applicant’s allegations of having been punched in the right eye. It also found her injuries to be sufficiently serious to bring them within the scope of Article 3. The Turkish Government had not denied that her injuries resulted from the use of force by the State authorities in the performance of their duties. They had, however, stressed the mitigating circumstances surrounding the incident.

The Court noted that it was undisputed that the applicant was arrested at the ÖDP building and not during the demonstration where there were violent clashes between various parties. She was also acquitted of the charges of participating in an unauthorised demonstration. She was not therefore injured in the course of a random and widespread demonstration which might have given rise to unexpected developments to which the police officers had to react without prior preparation. It was therefore for the Government to demonstrate with convincing arguments that the use of force, which resulted in her injuries, was not excessive.

However, the Government merely stated that force had to be used against the demonstrators, including the applicant, without providing any explanation or documentation which could shed light on the circumstances which had led the police to use force when dealing with the applicant and the exact nature of the force used against her. There was no indication in the case file that she could have sustained the injuries noted in her medical reports during the demonstration or that police had had to use force during her arrest because they had encountered violent or active resistance on her part. The Court therefore found that the Government had failed to provide convincing or credible arguments which would have provided a basis to explain or to justify the degree of force used against the applicant, whose injuries were corroborated by medical reports. The Court therefore concluded that the force used against the applicant during her arrest was excessive and that Turkey was responsible for those injuries, in violation of Article 3.

The Court further found that there was no need to examine separately the applicant’s remaining complaint under Article 3 concerning the investigation into her allegations.

18.12.2007

Violation of Article 1 of Protocol No. 1

Abidin Şahin v. Turkey (no. 45559/04)

The applicant, Abidin Şahin, is a Turkish national who was born in 1960 and lives in Gaziantep (Turkey). The case concerned the authorities’ failure to pay a judgment debt in respect of pension benefits owed to the applicant. The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 (protection of property) and that Turkey was to pay the applicant the judgment debt still owed to him, plus interest. The applicant was awarded EUR1,000 in respect of non-pecuniary damage. (The judgment is available only in English.)

Violation of Article 5 §§ 3 and 4

Erkan Soylu v. Turkey (no. 74657/01)

The applicant, Erkan Soylu, is a Turkish national who was born in 1973 and lives in Bursa (Turkey). Criminal proceedings were brought against him in 1996 on charges of belonging to an illegal organisation, the PKK (Workers’ Party of Kurdistan), and manufacturing explosives. Those proceedings are still pending in the Turkish courts. The applicant complained of the length of his pre-trial detention (a total of four years and eight months) and of the lack of a remedy to have its lawfulness reviewed. The Court held unanimously that there had been a violation of Article 5 §§ 3 and 4 (right to liberty and security) and awarded the applicant EUR2,000 for non-pecuniary damage. (The judgment is available only in French.)
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CHAMBER JUDGMENT

NURETTIN ALDEMIR AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Nurettin Aldemir and Others v. Turkey (application nos. 32124/02, 32126/02, 32129/02, 32132/02, 32133/02, 32137/02 and 32138/02)).

The Court held, by five votes to two, that there had been a violation of Article 11 (freedom of assembly and association) of the European Convention on Human Rights. (The judgment is available only in English.)

1.Principal facts

The applicants are eight Turkish nationals who live in Ankara and Istanbul: Nurettin Aldemir, Arzu Doğan, Şehrinaz Artar, Ömer Buzludağ, Sami Evren, Ali Rıza Özer, Tacettin Yağdıran and Elif Akgül. They were born in 1958, 1964, 1958, 1961, 1958, 1958, 1964 and 1968 respectively.

The applicants are members of “EĞİTİM-SEN” (The Education Workers’ Trade Union), which is a member of “KESK” (Kamu Emekçileri Sendikaları Konfederasyonu – The Confederation of Public Employees' Trade Unions). They all took part in trade union rallies which were broken up by the authorities.

In 2001 “KESK” decided to organise meetings in Ankara to protest against a draft bill on trade unions under discussion in Parliament, on the ground that it failed to meet international standards. However, the chosen meeting place (in Kızılay) was not in an authorised area (according to the relevant circular, issued under the Law on Meetings and Demonstration Marches (Law no. 2911).

On 7 and 25 June 2001 the applicants took part in rallies in Kızılay. On both occasions, while the president of “KESK” was making a statement to the press, police officers warned demonstrators that their action was illegal and that they had to disperse. The demonstrators blocked the main street of the Kızılay district (Atatürk Avenue) and attempted to march towards the Prime Minister's Office. The police officers then intervened and used truncheons, sticks and tear gas to disperse the crowds. Some of the demonstrators attacked the security forces using pavement stones and sticks, injuring seven police officers and destroying a police vehicle. The applicants were also wounded during the incidents.

On 7 June 2001 a doctor noted that Şehrinaz Artar had a 2x2 cm bruise on his left eyebrow and Ömer Buzludağ had a 3cm abrasion on his right eyebrow. Nurettin Aldemir, Sami Evren and Ali Rıza Özer did not submit any medical evidence. On 25 June 2001 doctors found that: Arzu Doğan had a bruise on her lip, a grazed left wrist and abrasions on her right wrist and arm (she was declared unfit for work for one day); Tacettin Yağdıran had a sutured injury on his head and a haematoma under the injury (he was declared unfit for work for seven days); and Elif Akgül had abrasions on his shoulder and back, and a 2x2 haematoma on his right frontal lobe (he was declared unfit for work for five days).

The applicants filed a complaint against various officials and the police officers involved in the incidents.

On 26 June 2001 27 demonstrators, including Arzu Doğan and Sami Evren, were charged with violating the Law on Meetings and Demonstration Marches.

On 9 October 2001 the Ministry of the Interior, relying on Article 4 of Law no. 4483, decided not to take any action against the officials and officers accused. The Ministry considered that the force used by the police was lawful and justified in the circumstances and that the officers had been under an obligation to disperse the demonstrators who had organised an illegal meeting.

On 14 November 2001 Ankara Criminal Court acquitted Arzu Doğan and Sami Evren, as well as other demonstrators. The court decided that the demonstrators had a right to hold unarmed and peaceful meetings and demonstrations without prior permission.

On 29 January 2002 the Ankara Public Prosecutor issued a decision of non-prosecution concerning the applicants' complaints.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 12 April 2002.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgian), President,

Ireneu Cabral Barreto (Portuguese),

Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),

Vladimiro Zagrebelsky (Italian),

Antonella Mularoni (San Marinese),

Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants relied, in particular, on Article11 (freedom of assembly and association) of the Convention.

Decision of the Court

Article 11

The Court noted that the applicants took part in demonstrations to draw public attention to and secure the withdrawal of a draft bill on trade unions which, they believed, contravened international standards. However, their meetings were forcibly ended by the police on the ground that the location chosen was unauthorised. Although two applicants were acquitted and no proceedings were brought against the others, the interference in the meetings and the force used by the police to disperse the participants, as well as the subsequent prosecution, could have discouraged the applicants from taking part in similar meetings.

The Court therefore considered that the applicants were negatively affected by the police intervention and that there had been an interference with their right to freedom of peaceful assembly. That interference was prescribed by law (Law no. 2911) and pursued the legitimate aims of preventing disorder and protecting public safety.

As to whether the interference was “necessary in a democratic society”, the authorities had a duty to take appropriate measures with regard to lawful demonstrations in order to ensure their peaceful conduct and the safety of all citizens. States also had to refrain from applying unreasonable indirect restrictions upon that right and those principles were also applicable to demonstrations and processions organised in public areas.

The Court observed that there was no evidence to suggest that the two groups in question initially presented a serious danger to public order. Nevertheless, it was likely that they would have caused some disruption in a particularly busy square in central Ankara. The rallies were initially peaceful. However, the authorities' intervened swiftly with considerable force in order to disperse them, thereby causing tensions to rise, followed by clashes. Where demonstrators did not engage in acts of violence, it was important for the public authorities to show a certain degree of tolerance towards peaceful gatherings. The Court therefore considered that the forceful intervention of the police officers was disproportionate and was not necessary for the prevention of disorder, in violation of Article 11.

Other articles

The Court declared the applicants’ other complaints inadmissible.

Judges Türmen and Mularoni expressed a joint dissenting opinion, which is annexed to the judgment.

