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Chamber judgments concerning France and Turkey

Balıkçı v. Turkey (no. 26481/95) Striking out

The applicant, Hasan Balıkçı, was a Turkish national who was born in 1961 and lived in Adana. He died in October 2002. His heirs were authorised by the Court to continue the proceedings.

Disciplinary proceedings were taken against Mr Balıkçı, a non-established employee of the Turkish Electricity Board (Türk Elektrik Kurumu – “the TEK”), on account of his participation in a one-day stoppage of work called in an attempt to secure trade union rights. In October 1994 he received a reprimand but was amnestied in 1999 following the entry into force of the Civil and Public Servants’ Disciplinary Penalties (Amnesty) Act. He was subsequently promoted several times within the TEK.

The applicant complained of the prohibition barring him from exercising trade union rights on account of his non-established status. He alleged the violation of Articles 11 (freedom of assembly and association) and 14 (prohibition of discrimination) of the Convention. He further complained under Article 13 of the Convention (right to an effective remedy) that he had not had an effective remedy whereby he could have asserted his rights.

The Court noted that the provisions of the Constitution which formerly prevented established and non-established civil servants from exercising the right to take part in trade union activities had been amended so that the rights in question were now recognised. In addition, a law providing for an amnesty in respect of disciplinary penalties imposed on civil and public servants had come into force in 1999. In accordance with that law the applicant had been amnestied and the record of his reprimand had been removed from his administrative file. He had continued to work for the TEK, evidently without suffering prejudice on account of that penalty. Lastly, the Court observed that a law on trade unions for public service staff which had come into force in 2001 had amended Turkish legislation in such a way as to enable it to comply with the requirements of the Convention.

That being so, the Court held that the matter had been resolved within the meaning of Article37 of the Convention. As there was no particular reason to consider that respect for human rights required it to continue its examination of the application, the Court decided unanimously to strike the case out of its list.
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Chamber judgments concerning Poland and Turkey

Güçlü and Others v. Turkey (no. 42670/98)

İlkay v. Turkey (no. 42786/98) Violation Article 1 of Protocol No. 1 Güçlü and Others v. Turkey

The applicants, Mustafa Güçlü, Firdevs Helvacı and Ayşe Yazıcı, are Turkish nationals who live in Çorum. They were the owners of land which was expropriated by the Osmancık local authorities in 1991. The applicants applied to the national courts contesting the amount of compensation they had received. In July 1995 the Court of Cassation awarded them additional compensation, the final instalment of which was paid to them by the authorities in January 1998. İlkay v. Turkey

The applicant, Nuran İlkay, is a Turkish national who was born in 1949 and lives in Ankara. She was the owner of land in Yenimahalle (Ankara) which was expropriated. She received compensation for the expropriation but disagreed with the amount awarded and applied to the Turkish courts. In December 1994 the Court of Cassation awarded her additional compensation, which was paid to her by the Directorate General for National Highways in January 1998, 37 months after the final court decision. In the above two Turkish cases the applicants complained of an infringement of their right to the peaceful enjoyment of their possessions as a result of the authorities’ delay in paying them the additional compensation which the courts had awarded them for the expropriation. They relied on Article 1 of Protocol No. 1 (protection of property). In addition, Mrs İlkay complained under Article 13 (right to an effective remedy) that she had not had an effective remedy by which to compel the State to pay her the compensation in good time. The Court reiterated that an abnormally lengthy delay in the payment of compensation for expropriation led to increased financial loss for those whose property had been expropriated, putting them in a position of uncertainty, especially when the monetary depreciation in certain States was taken into account. In both cases, the delays in payment of the compensation had been attributable to the authorities and had caused the applicants to sustain separate loss in addition to the expropriation of their property. As a result of those delays, they had borne an individual and excessive burden which had upset the fair balance that should be maintained between the requirements of the general interest and the protection of the right to peaceful enjoyment of possessions. The Court accordingly held unanimously in both cases that there had been a violation of Article 1 of Protocol No. 1. It further held that it was not necessary to examine separately Mrs İlkay’s complaint under Article 13.  Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants in the case of Güçlü and Others jointly EUR 2,500 for pecuniary damage, EUR 3,000 for non-pecuniary damage and EUR 600 for costs and expenses. The Court considered that the judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by Mrs İlkay and awarded her EUR 1,900 EUR for pecuniary damage and EUR 500 for costs and expenses.  (The judgments are available only in French.) Violation of Article 6 § 1

In the following two Turkish cases the applicants were tried by a national security court and given prison sentences for being members of, or having aided and abetted, illegal armed organisations. Relying on Article 6 § 1 (right to a fair hearing), they complained that they had not been tried by an independent and impartial tribunal, as a military judge had sat as a member of the national security court. They also complained that the proceedings that had resulted in their conviction had been unfair and that there had been various other violations of Article 6 of the Convention. Becerikli and Altekin v. Turkey (no. 57562/00)

The applicants, Sekvan Becerikli and Ahmet Altekin, are Turkish nationals who were born in 1974 and 1966 respectively. At the time when they lodged their application, Mr Becerikli was in Ordu Prison and Mr Altekin was in İzmir Prison. The applicants were arrested in 1994 on suspicion of carrying out activities within the PKK (Workers’ Party of Kurdistan) and were prosecuted. Mr Altekin was sentenced to three years and nine months’ imprisonment and Mr Becerikli to life imprisonment. Toprak v. Turkey (no. 57561/00)

The applicant, Gürü Toprak, is a Turkish national who was born in 1960 and lives in Siirt. He was sentenced to three years and nine months’ imprisonment for aiding and abetting an illegal armed organisation. The Court reiterated that that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, it held unanimously in both cases that there had been a violation of Article 6 § 1 of the Convention.  The Court also reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It therefore held unanimously that it was not necessary to examine the other complaints concerning the fairness of the proceedings. Under Article 41 (just satisfaction) of the Convention, the Court held unanimously in both cases that the judgments in themselves constituted sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It considered that in cases in which it had found that applicants had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be for them to be retried by an independent and impartial court at an early date. In the case of Becerikli and Altekin v. Turkey the Court awarded the applicants jointly EUR 2,000 for costs and expenses, less the sum of EUR 630 already received in legal aid. It awarded Mr Toprak EUR 2,000 for costs and expenses. (The judgments are available only in French.)
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CHAMBER JUDGMENTS IN THE CASES OF 

SADIK ÖNDER v. TURKEY AND ÇOLAK AND FILIZER v. TURKEY The European Court of Human Rights has today notified in writing two judgments in the cases of Sadık Önder v. Turkey (application no. 28520/95) and Çolak and Filizer v. Turkey (application nos. 32578/96 and 32579/96). (These judgments are available only in English.) The Court held unanimously:

· In Sadık Önder v. Turkey, that there had been a violation of Article 3 (prohibition of torture or inhuman or degrading treatment or punishment) of the European Convention on Human Rights, in that there was no effective official investigation into the applicant’s allegations of ill-treatment. 

· In Çolak and Filizer v. Turkey, that there had been a violation of Article 3 of the Convention;

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant Sadık Önder 5,000euros (EUR) for non-pecuniary damage and EUR 2,500 for costs and expenses and EUR 12,000 each to Abdullah Çolak and Ömer Filizer for non-pecuniary damage and jointly EUR 2,500 for costs and expenses.

1.Principal facts

Sadık Önder

The applicant, Sadık Önder, is a Turkish national, born in 1969 and living in Istanbul. In July 1994 he was arrested and taken into police custody on suspicion of being a member of the PKK. 

He alleged that he was ill-treated and tortured in the police car on the way to the Istanbul Security Directorate and during his detention there. During his interrogation, he claimed that he was: blindfolded and stripped naked, strung up by his arms in the form of torture known as “Palestinian hanging”, electrocuted, threatened and insulted. He further claimed that he was coerced into signing a document stating that he had worked for and had been involved in the terrorist activities of the PKK. He was then, he maintained, kept in custody for a further week, during which time ointment was applied to his wounds to make his scars heal more quickly, thus eliminating the evidence of his ill-treatment.

On 22 July 1994 Mr Önder was examined by a doctor who found no signs of ill-treatment but was latter prohibited from practising as a doctor for six months for concealing signs of torture in medical examinations conducted between 3February and 7 October 1994.

While still in detention, Mr Önder underwent a medical examination at own his request. The medical report, dated 22 August 1994, recorded no signs of traumatic lesions. 

Mr Önder lodged a complaint against the police custody officers, who were later acquitted for lack of evidence.

Çolak and Filizer

The applicants, Abdullah Çolak and Ömer Filizer, are Turkish nationals, born in 1969 and 1964 respectively and living in Şanlı Urfa. They were arrested on suspicion of being members of the PKK and taken into custody on 28 and 29 April 1995. They alleged that they were beaten and insulted by police officers on the way to the Istanbul Security Direcorate building. 

Mr Çolak submitted that, while in detention in the anti-terrorist branch of the Istanbul Security Directorate for six days, he was throttled, beaten, kicked, strung up by his arms and threatened by police officers that he might share the fate of others who had disappeared in custody. 

Mr Filizer maintained that, while in police custody for seven days, he was blindfolded, punched severely on his head, stomach, abdomen and kidneys and strung up by his arms. His testicles were squeezed and he was given electric shocks through electrodes connected to his sexual organs and toes. 

On 2 May 1995 the applicants were allegedly forced to sign police statements about their activities in the PKK and their connections with other PKK members.

On 5 May 1995 the applicants were examined by medical experts who found no signs of beating, force or violence on their bodies. They applicants claimed that they remained in the custody of the police officers concerned for another day following this first medical examination.

On 22 May 1995 Mr Çolak underwent a second medical examination, which found fading bruises on his body and ecchymoses on his left foot. A further report, dated 20 June 1996, concluded that his injuries would prevent him from working for two days. 

On 18 May 1995 Mr Filizer also underwent a second medical examination which found he had abrasions on his penis, pain in his chest and ecchymoses under his left eye. It was also noted that Mr Filizer found chewing painful and that both shoulders hurt. 

The applicants lodged a complaint against the police custody officers, who were later acquitted for lack of evidence.

2.Procedure and composition of the Court 

Sadık Önder v. Turkey was lodged with the European Commission of Human Rights on 28 August 1995 and Çolak and Filizer v. Turkey on 28 December 1995. Both cases were transmitted to the Court on 1 November 1998 and declared respectively admissible on 29 June 1999 and 25 May 2000. 

Judgment in Sadık Önder was given by a Chamber of seven judges, composed as follows: 

Georg Ress (German), President,
Ireneu Cabral Barreto (Portuguese),
Lucius Caflisch (Swiss),
Pranas Kūris (Lithuanian),
Boštjan Zupančič (Slovenian),
Margarita Tsatsa-Nikolovska (Macedonian), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Vincent Berger, Section Registrar. 

Judgment in Çolak and Filizer was given by a Chamber of seven judges, composed as follows: 

Georg Ress (German), President,
Pranas Kūris (Lithuanian),
Boštjan Zupančič (Slovenian),

John Hedigan (Irish),

Margarita Tsatsa-Nikolovska (Macedonian),
Hanne Sophie Greve (Norwegian), judges, 
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Vincent Berger, Section Registrar.  

3.Summary of the judgment  

Complaint 

The applicants alleged that, while in police custody, they were subjected to treatment contrary to Article 3 (prohibition of torture and inhuman or degrading treatment) of the Convention. 

Decision of the Court 

Article 3 

Sadık Önder 

The Court noted that a number of facts raised doubts as to whether Mr Önder suffered treatment prohibited by Article 3.

The Court noted that there was no evidence that the applicant had complained about the ill-treatment before the state security court or the public prosecutor prior to 13 September 1994. In addition, he was medically examined on his own request and the medical report (22August 1994) contained no evidence of any ill-treatment. 

As for the findings of the first medical report, the Court considered, in light of the developments concerning the doctor who prepared the report, it could not be taken into consideration as credible evidence concerning the applicant’s health at that time. However, the applicant did not question the reliability of the report before the authorities or ask to be examined by another doctor. 

The Court, therefore, considered that there was insufficient evidence for it to conclude that there had been a violation of Article 3 on account of the alleged torture. 

Concerning the adequacy of the investigation into the allegations, the Court noted that the public prosecutor started an investigation as soon as the applicant alleged that he was subjected to ill-treatment in police custody. However, it appeared from the case file that the public prosecutor relied only on the medical report of 22 August 1994 to conclude that the applicant was not subjected to ill-treatment in police custody. Given that the applicant was in custody for 15 days and that the medical report was dated nearly one month after he was taken into custody, the public prosecutor could not be considered to have conducted an effective investigation into the applicant’s allegations, ensuring he could participate in the process. The case file did not reveal whether the public prosecutor took the testimony of the applicant, the policemen or any other possible witnesses.  

The Court therefore concluded that there had been a violation of Article 3 in that no effective investigation had been undertaken into the applicant’s claim that he was ill-treated in police custody. 

Çolak and Filizer 

The Court noted that the applicants were not medically examined at the beginning of their detention and did not have access to a lawyer or doctor of their choice while in police custody. After their transfer from police custody they underwent three medical examinations which resulted in contradictory reports. Having regard to the applicant’s submissions that they spent one more day in the custody of the police officers following their first medical examination and in the absence of any convincing explanation by the Turkish Government for the discrepancies, the Court attached no particular weight to the first medical report, in which no signs of violence were found on the applicants. The Court noted that no plausible explanation had been provided for the bruises, ecchymoses and abrasions on the applicants’ bodies. Moreover, the Government did not suggest that the signs of violence found on the applicants’ bodies could have predated their arrest.  

The Court reiterated that a State had a duty to protect a detainee, who was in a vulnerable situation. Bearing in mind the State authorities’ obligation to account for injuries caused to those within their control in custody, the Court considered that the acquittal of the police officers suspected of ill‑treating the applicants could not absolve Turkey of its responsibility under the Convention.  

The Court, therefore, concluded that the Turkish Government bore responsibility for the treatment which resulted in the injuries noted in the second medical reports, in violation of Article 3. 
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CHAMBER JUDGMENT IN THE CASE OF 

AYDER AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Ayder and Others v. Turkey (application no. 23656/94). The Court held unanimously that there had been: 

  a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning the destruction of the applicants’ homes and possessions;

  a violation of Article 8 (right to respect for private and family life and home) of the Convention;

  a violation of Article 1 of Protocol No. 1 (protection of property); and

  a violation of Article 13 (right to an effective remedy). 

The Court also held unanimously that it was not necessary to consider the applicants’ further complaints under Article 3 (prohibition of inhuman punishment) or Article 18 (limitation on use of restrictions on rights) or whether the failings identified were part of a practice adopted by the Turkish authorities.  

Under Article 41 (just satisfaction), the Court awarded the applicants the following for pecuniary damage; Ahmet Ayder 26,144.90 euros (EUR), Yusuf Lalealp EUR20,239.70, Nadir Doman EUR 20,239.70, Şevket Biçer EUR 26,239.70 EUR and Zeydin Ekmekçi EUR20,144.90. The Court also awarded each applicant EUR 14,500 for non-pecuniary damage and a total of EUR 40,000 for costs and expenses, less EUR 725 received in legal aid. (The judgment is available only in English.)  

1.Principal facts 

The applicants, Ahmet Ayder, Yusuf Lalealp, Nadir Doman, Şevket Biçer and Zeydin Ekmekçi, are Turkish nationals of Kurdish origin, who were born respectively in 1940, 1934, 1964, 1966 and 1963. At the time of the events in question, the applicants and their families were living in the town of Lice in Diyarbakır (south-east Turkey). 

The case concerned the wide-spread destruction and damage to houses and property in Lice between 22 and 23 October 1993, which included the burning of the applicants’ homes and personal belongings. The applicants claimed that their property had been damaged or destroyed deliberately as part of a planned operation conducted by the security forces in retaliation for the town inhabitants’ alleged sympathy for the PKK. They submitted that they were left terrified and destitute, with nothing but the clothes they were wearing and, in some cases, no shoes. They were all obliged to move and two of the applicants were deprived of their livelihood. 

The Government maintained that the security forces had been defending the town against PKK attacks.  

Following a fact-finding mission, the European Commission of Human Rights found it established that the applicants’ property and possessions were deliberately burned by the security forces on 22 and 23 October, following which the applicants and their families left Lice. 

The Commission did not rule out the possibility of a terrorist presence in the town on 22 October or that there had been clashes between the PKK and the security forces, although a “disturbing” number of relevant questions remained unanswered.  

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 20 April 1994. Having declared the application admissible, the Commission adopted a report on 21 October 1999 in which it expressed the unanimous opinion that there had been a violation of Articles 3, 8 and 13 of the Convention and Article 1 of Protocol No. 1. It referred the case to the Court on 30 October 1999.  

Judgment was given by a Chamber of seven judges, composed as follows: 

Peer Lorenzen (Danish), President,
Giovanni Bonello (Maltese),
Nina Vajić (Croatian),
Vladimiro Zagrebelsky (Italian),
Elisabeth Steiner (Austrian),
Khanlar Hajiyev (Azerbaijani), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Erik Fribergh, Deputy Registrar. 

3.Summary of the judgment 

Complaints 

The applicants complained about the deliberate burning of their property and possessions by the Turkish security forces, relying on Article 3 (prohibition of degrading or inhuman treatment or punishment), Article 8 and Article 1 of Protocol No. 1. They also submitted that, in breach of Article 13, they had no effective remedy to challenge the destruction of their property or to seek compensation. 

They further complained that there was a practice of intentional destruction of homes and possessions and forced evacuation in south-east Turkey in and around 1993 and a pattern of denial by the authorities of allegations of serious violations of human rights. 

Relying on Article 18, they argued that the enforced evacuation of between two and three million people from south-east Turkey, allegedly for security reasons, disclosed an arbitrary exercise of power, outside the framework of domestic legal safeguards and in deliberate subversion of the rule of law and the rights guaranteed under the Convention. 

Decision of the Court 

Article 3 

The Court noted that the destruction of the applicants’ property deprived them and their families of shelter and two applicants of their livelihood. In addition, it obliged them to leave their homes and to establish new lives elsewhere. Certain applicants and members of their families had also witnessed the burning of their homes and possessions. 

The Court considered that the destruction of the applicants’ property, as well as the anguish and distress felt by members of their families, must have caused them suffering of sufficient severity for the security forces’ actions to be categorised as inhuman treatment within the meaning of Article 3. Even assuming that the security forces had intended to punish the applicants and their relatives for their alleged involvement in, or support for, the PKK, such ill-treatment could not be justified. There had, therefore, been a violation of Article 3. 

Noting that the Commission made no finding concerning the underlying motive for the destruction of the applicants’ property, the Court found that it was not necessary to consider the applicants’ further allegation, under Article 3 (prohibition of inhuman punishment), that the burning of their homes had been a collective punishment either for attacks carried out by the PKK or presumed support for the PKK. 

Article 8 and Article 1 of Protocol No.1 

The Court observed that the fact that the security forces destroyed the applicants’ houses and property, forcing them and their families to leave Lice, constituted particularly grave and unjustified interferences with their rights to respect for their private and family life and home, and to the peaceful enjoyment of their possessions. There had, therefore, been violations of Article 8 and Article 1 of Protocol No. 1. 

Article 13 

The Court found that it had not been established with sufficient certainty that the remedies available to the applicants - concerning their claim that their property had been purposely destroyed by state authorities - were capable of providing any effective prospect of obtaining redress. Furthermore, despite the fact that a number of Government witnesses told the Commission that, not long after the incident, they had become aware of allegations that houses had been burned deliberately by security forces, no official investigation was started until after the Turkish Government had been informed that the applicants had lodged their case before the European Court of Human Rights. The Lice public prosecutor reached a decision of non-jurisdiction because the investigation concerned alleged wrongdoing on the part of civil servants, and the file was referred to the district administrative council. The Court recalled that this body, made up of civil servants who were hierarchically dependent on the governor – an executive officer linked to the security forces under investigation – could not be regarded as independent. Moreover, the person appointed to investigate the applicants’ allegations for the district administrative council, drew up his report after having obtained a statement from only one of the applicants, Zeydin Ekmekçi, and, despite Mr Ekmekçi maintaining his allegations, without hearing any members of the security forces. The Court therefore considered that no thorough or effective investigation was conducted into the applicants’ allegations and that there had, therefore, been a violation of Article 13. 

Article 18 

The Court considered it unnecessary to consider the applicants’ complaint under Article 18.
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Hearing postponed: Doğan and others v. Turkey 

The European Court of Human Rights Chamber hearing on admissibility and the merits of the case of Doğan and Others v. Turkey (application no.s 8803/02 - 8811/02, 8813/02 and 8815/02-8819/02) has been postponed until Thursday 12 February 2004 at 09.30 am. The case was scheduled to take place on Thursday 15 January 2004 at 09.30 am. 

Principal Facts

Prior to October 1994 the 15 applicants lived in Boydaş, a village in the Hozat region of Tunceli, in south-east Turkey, where they or their fathers owned land and, in some cases, a house.  

In October 1994 the applicants allege that State security forces forcibly evicted them from their village, given the disturbances in the region at that time, and also destroyed their property. The applicants moved with their families to Istanbul or Muratçık village in Elazığ in the case Doğan (no. 8803/02) where they currently live. 

Between 1999 and 2001, the applicants filed petitions with the Turkish administrative authorities requesting permission to return to their village and to use their property. In response to petitions by five of the applicants, submitted in 1999 and 2000, the relevant authorities informed them that their petitions would be considered within the context of the “Return to Village and Rehabilitation Project”, a scheme to re-settle villagers evicted in the context of clashes between the security forces and the PKK (Workers’ Party of Kurdistan). 

In 2001 the applicants lodged petitions with the Prime Minister’s Office, the State of Emergency Regional Governor’s Office and the Tunceli Governor’s Office, repeating their initial request. In response to their petitions of 2001, three of the applicants received letters from the authorities informing them that any eventual return to Boydaş village was prohibited for security reasons. The other applicants received no response. Under Article 10 § 2 of the Law on Administrative Procedures, a request was considered rejected if an administrative authority did not respond within 60 days. The applicants allege that the Turkish authorities refused to allow them to return to their village, in violation of: Article 1 (obligation to respect human rights), Article 6 (right to a fair hearing), Article 7 (no punishment without law), Article 8 (right to respect for private and family life), Article 13 (right to an effective remedy), Article 14 (prohibition of discrimination) and Article 18 (limitation on use of restrictions on rights) of the Convention; and, Article1 of Protocol No. 1 (protection of property) to the Convention.

There are, currently, approximately 1,500 similar cases from south-east Turkey (where applicants complain about their inability to return to their villages) registered before the European Court of Human Rights. This figure constitutes 25% of the total applications filed against Turkey. 
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CHAMBER HEARING ON THE MERITS IN THE CASE OF ÜNAL TEKELI v. TURKEY 

Tuesday 13 January 2004 at 9.30 a.m. 

The applicant 

The case concerns an application (no. 29865/96) brought by a Turkish national, Ayten Ünal Tekeli, who was born in 1965 and lives in İzmir (Turkey). 

Summary of the facts 

After she married in 1990, the applicant, who was a trainee lawyer at the relevant time, took her husband’s name and continued to use her maiden name before it. 

In 1995 she applied to Karsiyaka Court of First Instance for permission to use only her maiden name, Ünal. She stated that in her professional life she was known only by her maiden name. On 4 April 1995 the Court of First Instance dismissed her application. She appealed to the Court of Cassation, which dismissed her appeal on 6 June 1995. 

Complaints 

The applicant complains under Article 8 of the European Convention on Human Rights (right to respect for private life) that the domestic courts’ refusal to allow her to use only her maiden name amounted to unjustifiable interference with her right to protection of her private life. She also complains that she was discriminated against in that only married men can continue to use their own family name after they marry. In that connection she relies on Article 14 of the Convention, taken together with Article 8. 

Procedure 

The application was lodged with the European Commission of Human Rights on 20December 1995 and transmitted to the Court on 1 November 1998. It was declared admissible on 1 July 2003. 

Composition of the Court 

The case will be heard by a Chamber composed as follows: 

Nicolas Bratza (British), President,
Matti Pellonpää (Finnish),
Riza Türmen (Turkish),
Viera Strážnická (Slovakian),
Josep Casadevall (Andorran),
Stanislav Pavlovschi (Moldovan),
Javier Borrego Borrego (Spanish), judges,
Marc Fischbach (Luxemburger),
Rait Maruste (Estonian),
Lech Garlicki (Polish),
Elisabet Fura-Sandström (Swedish), substitute judges,

and also Michael O’Boyle, Section Registrar. 

Representatives of the parties 

Government: Deniz Akçay, co-Agent, Burçe Arı, Işık Batmaz Keremoğlu and Banur Özaydın, Advisers; 

Applicant:  Aydan Demirel Ersezen, Counsel; Hayati Torun, Interpreter. 

Ayten Ünal Tekeli will also attend the hearing. 

After the hearing the Court will begin its deliberations, which are held in private. Judgment will be delivered at a later date. 
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Chamber judgments concerning Belgium, Greece and Turkey

Çınar v. Turkey (no. 48155/99)

The applicant, Aydın Çınar, is a Turkish national born in 1976. In 1998 he was found guilty of aiding and abetting an offence against the public authorities and of assisting an illegal armed organisation, the TIKKO (Turkish Workers and Peasants’ Liberation Army). He was sentenced to seven years and six months’ imprisonment.

Erolan and Others v. Turkey (no. 56021/00)

The applicants, Mehmet Hanefi Erolan, Ziya Yüce, Fevzi Üzüm and Idris Koluman, are Turkish nationals born in 1956, 1966, 1945 and 1965 respectively. Mr Erolan and Mr Yüce were each sentenced to 12 years and six months’ imprisonment and Mr Üzüm and MrKoluman each to three years and nine months’ imprisonment for being members of an illegal armed organisation.

Hıdır Özdemir v. Turkey (no. 46952/99)

The applicant, Hıdır Özdemir, is a Turkish national who was born in 1959 and lives in İzmir. He was sentenced to three years and nine months’ imprisonment for assisting the PKK (Workers’ Party of Kurdistan).

Içöz v. Turkey (no. 54919/00)

The applicant, Mustafa Içöz, is a Turkish national born in 1951. He was in Iskenderun Prison when he lodged his application. He was found guilty of assisting an illegal armed organisation, the MLKP (Marxist-Leninist Communist Party), and was sentenced to three years and nine months’ imprisonment. 

Metin Polat and Others v. Turkey (no. 48065/99)

The applicants, Metin Polat, Nuri Uğur, Mustafa Şala, Hüseyin Ferhat and Cihan Hasbay, are Turkish nationals who were born in 1969, 1974, 1973, 1971 and 1975 respectively. They were found guilty of being members of an illegal organisation, the TKP/ML (Turkish Communist Party/Marxist-Leninist),and were each sentenced to three years and nine months’ imprisonment, except for Mr Şala, who was sentenced to 12 years’ imprisonment. 

The Court reiterated that that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, it held unanimously in all five cases that there had been a violation of Article 6 § 1 of the Convention.  

The Court also reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It therefore held unanimously that it was not necessary to examine the other complaints concerning the fairness of the proceedings. 

Under Article 41 (just satisfaction) of the Convention, the Court held unanimously in all five cases that the judgments in themselves constituted sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It considered that in cases in which it had found that applicants had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be for them to be retried by an independent and impartial court at an early date. In each case the Court awarded the applicants EUR 2,000 for costs and expenses, less – in the case of Metin Polat and Others v. Turkey – the sum of EUR 660 already received in legal aid.
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CHAMBER JUDGMENT IN THE CASE OF TEKDAĞ v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Tekdağ v. Turkey (application no. 27699/95).  

The Court held unanimously

● that there had been no violation of Article 2 (right to life) of the European Convention on Human Rights as regards the applicant’s allegations about the abduction and killing of her husband;

● that there had been a violation of Article 2 of the Convention on account of the failure to carry out an adequate and effective investigation into the circumstances surrounding the death of the applicant’s husband;

● that there had been no violation of Article 3 (prohibition of inhuman and degrading treatment);

● that there had been no violation of Article 5 (right to liberty and security);

● that there had been no violation of Article 14 (prohibition of discrimination) read in conjunction with Articles 2, 3, 5, 10 (freedom of expression), 13 and 18;

● that there had been no violation of Article 18 (limitation on use of restrictions on rights);

● that the Turkish Government had failed to fulfil their obligations under Article 38 (obligation to furnish all necessary facilities for the examination of the case); and

● that it was not necessary to examine separately the complaint under Article 34(right of individual petition);  

and by six votes to one 

● that there had been a violation of Article 13 (right to an effective remedy). 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant, by six votes to one, 14,000 euros (EUR) for non-pecuniary damage and EUR 14,000 for costs and expenses, less EUR 1,513 already received from the Council of Europe in legal aid. 

(The judgment is available only in English.) 

1.Principal facts 

The applicant, Hatice Tekdağ, is a Turkish national of Kurdish origin, who lives in Diyarbakır. Her husband, Ali Tekdağ, disappeared in Dağkapı on 13 November 1994. 

The facts of the case are disputed between the parties. 

The applicant states that she and her husband went shopping in the village of Küçükkadı on 13 November 1994. When they got off the bus in Dağkapı her husband told her that he had to attend to something and asked her to wait for him for a few moments. He returned shortly afterwards, pretending not to recognise her, told her not to come near him and went off into a nearby street. He was being followed by armed men carrying walkie-talkies. Shots were fired and plain-clothes policemen subsequently arrived on the scene and took the applicant’s husband away in a white minibus. 

The applicant maintains that she has had no news of her husband since that day. She petitioned the Diyarbakır public prosecutor and the provincial governor for news of her husband and provided them with statements by witnesses who claimed that her husband had been seen at the headquarters of the Diyarbakır Rapid Intervention Force and in prison. 

The applicant’s husband had previously been arrested by the security forces 19 times and had been taken into custody on 17 of those occasions. He had changed his identity and assumed the name Mehmet Aslan to avoid being recognised, arguing that the police detained him whenever they saw the name “Tekdağ”.  

According to the applicant, the police raided her house several months after her husband’s disappearance. 

The Turkish Government contest her version of the events. They assert that a letter from the Diyarbakır public prosecutor to the Ministry of Justice indicates that the applicant’s husband was never taken into custody. Following his unlawful change of identity, he might have joined the PKK (Workers’ Party of Kurdistan) terrorist organisation. The Government add that the applicant’s daughter was arrested in November 1995 on charges of aiding and abetting the PKK and that the applicant’s brother was murdered by the Hizbullah terrorist group. 

As regards the investigations carried out into the disappearance, the Turkish authorities point out that the file contains about a hundred documents, including instructions by the judicial authorities and the security forces, information supplied to the prosecuting authorities and judicial decisions given in the case. 

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 26 June 1995. It was declared admissible on 25 November 1996 and referred to the Court on 1November 1998. From 9 to 14 October a delegation from the Court carried out a fact-finding mission in Ankara. 

Judgment was given by a Chamber of 7 judges, composed as follows: 

Christos Rozakis (Greek), President,
András Baka (Hungarian),
Peer Lorenzen (Danish),
Marc Fischbach (Luxemburger),
Margarita Tsatsa-Nikolovska (Macedonian),
Egil Levits (Latvian), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Søren Nielsen, Deputy Section Registrar. 

3.Summary of the judgment 

Complaints 

The applicant complained under Article 2 of the Convention that her husband had been abducted and killed by agents of the State and that the authorities had failed to carry out an effective and adequate investigation into the matter. She also submitted that having to live without knowing what had happened to her husband constituted treatment in breach of Article 3. She complained under Article 5 that she had not been informed of the reasons for her husband’s detention, that he had not been brought promptly before a judge after his arrest and that she had been unable to bring proceedings to determine the lawfulness of his detention. She further alleged a violation of Article 13 (right to an effective remedy). In addition, she maintained that her husband had been killed because of his Kurdish origins, in breach of Article 14 (prohibition of discrimination), read in conjunction with Articles 2, 3, 5, 10, 13 and 18 (limitation on use of restrictions on rights). Furthermore, relying on Article 18, she complained of restrictions on her rights and freedoms under the Convention. Lastly, she alleged a violation of Article 34 of the Convention.  

Decision of the Court 

Assessment of the evidence and establishment of the facts 

When submitting their observations in February 1996 the Turkish Government had failed to provide the Court with the full file on the investigation of the case, and it was apparent that during the Court’s fact-finding mission, a considerable portion of the file had been withheld before the Court had been able to consult it. The Court had repeatedly requested the authorities to forward all the documents in their possession in order to ensure the file was complete. Documents crucial to the establishment of the facts had been submitted at the last minute. 

The Court considered that the Turkish Government had not given a convincing explanation for the delays and for their failure to comply with the Court’s requests for information and documents. Bearing in mind the difficulties inherent in an on-the-spot investigation of this kind and the importance of cooperation by the respondent Government in Convention proceedings, the Court held that the Turkish Government had failed to furnish all necessary facilities within the meaning of Article 38 § 1 (a) to assist the Court in establishing the facts. 

As regards the assessment of the facts, the Court considered that the applicant’s statements about her husband’s disappearance were consistent. However, her allegations that her husband had been arrested by plain-clothes policemen and detained by agents of the State were not supported by any evidence or eyewitness accounts and had therefore not been sufficiently proved. 

Article 2 of the Convention 

Alleged failure to protect the right to life 

The Court reiterated its finding that the applicant’s allegations concerning her husband’s abduction and killing had not been sufficiently proved. It appeared that no witnesses were able to corroborate those assertions, and the witnesses mentioned by the applicant had been impossible to trace or had preferred to remain anonymous. In those circumstances, the Court considered that it was unable to conclude beyond all reasonable doubt that the applicant’s husband had been abducted and killed by agents of the State or by persons acting on behalf of the authorities. 

Alleged failure to carry out an adequate and effective investigation

The Court noted that an investigation had indeed been carried out into the disappearance and alleged death of the applicant’s husband. However, there had been considerable shortcomings in the conduct of the investigation. For example, the failure to forward documents and information relating to the investigation suggested a lack of coordination between the various prosecutors concerned. The Court also considered that by not following up possible leads provided by the applicant or taking steps on their own initiative to identify possible witnesses to the abduction, the prosecuting authorities had failed to pursue the investigation. The Court therefore held that there had been a violation of Article 2 on that account. 

Article 3 of the Convention 

The Court reiterated that it had not been established beyond all reasonable doubt that the authorities had been involved in the disappearance and death of the applicant’s husband. Furthermore, there was nothing in the content or tone of the authorities’ replies to the applicant’s enquiries that could be described as inhuman or degrading treatment. The Court considered that the lack of coordination in conducting the investigation and the failure to pursue it could not justify a finding of a violation of Article 3 in relation to the applicant. 

Article 5 of the Convention 

The Court referred to its finding that it had not been proved that the Turkish authorities had been involved in the disappearance or death of the applicant’s husband. Furthermore, as it could not be established from any witness statements that Mr Tekdağ had been detained in Diyarbakır Prison or at the Silvan military base, the Court considered that there was no evidence of a violation of Article 5 of the Convention. 

Article 13 of the Convention 

The authorities had had an obligation to carry out an effective investigation into the circumstances surrounding the disappearance of the applicant’s husband. However, in the present case no criminal investigation could be considered to have been conducted in accordance with Article 13, the requirements of which were broader than those of Article2.The Court accordingly held that there had been a violation of Article 13. 

Article 14 read in conjunction with Articles 2, 3, 5, 10, 13 and 18 of the Convention 

In the light of the evidence before it, the Court considered the applicant’s allegations unfounded.  

Article 18 of the Convention 

The Court had already examined the applicant’s allegations in the light of the evidence submitted to it and had found them to be unsubstantiated. Accordingly, no violation of Article18 could be made out. 

Article 34 of the Convention 

The Government’s conduct during the fact-finding mission had already been examined by the Court under Article 38. Accordingly, the Court did not consider it necessary to consider the matter under Article 34. 

As regards the intimidation to which the applicant had allegedly been subjected by agents of the State, the Court noted that she had been unable to identify or describe the persons who had raided her house at night. Her allegation that they had been plain-clothes police officers was a mere supposition. Having regard to the applicant’s failure to produce any evidence on the matter and to the ambiguous nature of her submissions, the Court considered her allegations unfounded. 

Judge Gölcüklü expressed a partly dissenting opinion, which is annexed to the judgment.
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Chamber judgments concerning Italy and Turkey

Güven and Others v. Turkey (no. 40528/98)

The applicants, Ahmet Güven, Ramazan Akdağ and Kadri Sönmez, are Turkish nationals who were born in 1968, 1972 and 1964 respectively and were members of the PRK/Rıgari (Kurdistan Liberation Party/Rıgari). They hijacked a vehicle transporting money to a bank and were sentenced to death for undermining the territorial integrity of the State. 

İrfan Kaya v. Turkey (no. 44054/98)

The applicant, İrfan Kaya, is a Turkish national who was born in 1959. At the time when he lodged his application, he lived in Celle (Germany). He was sentenced to three years and nine months’ imprisonment for harbouring PKK (Workers’ Party of Kurdistan) militants and supplying them with equipment.

Jalaliaghdam v. Turkey (no. 47340/99)

The applicant, Sayed Samed Jalaliaghdam, is a Turkish national who was born in 1979. He was sentenced to two years and six months’ imprisonment for being a member of an illegal organisation, the DHKP/C (Revolutionary People’s Liberation Party/Front).

Kırcan v. Turkey (no. 48062/99)

The applicant, Mustafa Kırcan, is a Turkish national who was born in 1977. He was sentenced to three years and nine months’ imprisonment for being a member of the THKP/C (Turkish People’s Liberation Party/Front).

Korkmaz v. Turkey (no. 50903/99)

The applicant, Ferhat Korkmaz, is a Turkish national who was born in 1974. He was sentenced to 12 years and six months’ imprisonment for being a member of an illegal organisation, the TKP/ML (Turkish Communist Party/Marxist-Leninist).

Özertikoğlu v. Turkey (no. 48438/99)

The applicant, İsmail Özertikoğlu, is a Turkish national who was born in 1963. He was sentenced to 12 years and six months’ imprisonment for aiding and abetting an illegal armed organisation, the DHKP/C, and to five years and six months’ imprisonment for throwing a Molotov cocktail inside a bank.  

The Court reiterated that that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, it held unanimously in all six cases that there had been a violation of Article 6 § 1 of the Convention.  

The Court also reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It therefore held unanimously that it was not necessary to examine the other complaints concerning the fairness of the proceedings. 

Under Article 41 (just satisfaction) of the Convention, the Court held unanimously in all six cases that the judgments in themselves constituted sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It reiterated that in cases in which it had found that applicants had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be for them to be retried by an independent and impartial court at an early date. In the cases of İrfan Kaya v. Turkey, Jalaliaghdam v. Turkey, Kırcan v. Turkey and Korkmaz v. Turkey, the Court awarded the applicants EUR 2,000 for costs and expenses, less the sums already received from the Council of Europe in legal aid. In the case of Özertikoğlu v. Turkey, it awarded the applicant EUR 1,500 for costs and expenses. (The judgments are available only in French.)
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Chamber judgments concerning Greece, Italy, Russia and Turkey

Halil Doğan v. Turkey (no. 46503/99)

The applicant, Halil Doğan, is a Turkish national and was born in 1981. He was being detained in Ankara Prison when the application was lodged. He was sentenced to 14 years, five months and ten days’ imprisonment for being a member of an armed organisation, the TIKB (the Union of Revolutionary Communists of Turkey).

Kalyoncugil and Others v. Turkey (no. 57939/00)

The applicants, Metin Murat Kalyoncugil, Ulaş Doğu Atlı and Ahmet Bahadır Ahıska are Turkish nationals, all of whom were born in 1970 and were living in Ankara at the material time. They were found guilty of being members of an illegal organisation, the Revolutionary Voice (Devrimci Yol), and of using explosive devices. They were sentenced to eight years and five days’ imprisonment.

Tahir Duran v. Turkey (no. 40997/98)

The applicant, Tahir Duran, is a Turkish national and was born in 1972. He was in Bursa Prison when the application was lodged, having been sentenced to 12 years and six months’ imprisonment for being a member the TDKP (the Revolutionary Communist Party of Turkey). 

The Court reiterated that that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, it held unanimously in all three cases that there had been a violation of Article 6 § 1 of the Convention.  

In the case of Halil Doğan v. Turkey the Court found that the other complaints concerning the unfairness of the procedure were inadmissible. In the case of Kalyoncugil and Others v. Turkey, it also noted that in no circumstances could a court whose lack of independence and impartiality had been established grant a fair trial to persons within its jurisdiction; accordingly it found that it was not necessary to consider these complaints.  

Under Article 41 (just satisfaction) of the Convention, the Court held unanimously in all of these cases that the judgments constituted sufficient just satisfaction in themselves for the non-pecuniary damage alleged by the applicants. It noted that where it finds that applicants were convicted by a court which was not independent or impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be an early re-trial by an independent and impartial court. In the cases of Halil Doğan v. Turkey and Tahir Duran v. Turkey, the Court awarded the applicants EUR 1,500 each for costs and expenses. In the case of Kalyoncugil and Others v. Turkey it awarded the applicants jointly EUR 2,000 for costs and expenses. (The judgments are available only in French.)
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HEARING 

DOĞAN AND OTHERS v. TURKEY 

The European Court of Human Rights is holding a Chamber hearing today, Thursday 12 February 2004 at 9.30 a.m., on the admissibility and the merits in the case of: Doğan and Others v. Turkey (application nos. 8803/02 to 8811/02, 8813/02 and 8815/02 to 8819/02).  

The applicants 

The case concerns applications brought by 15 Turkish nationals – including Abdullah Doğan – who lived in Boydaş, a village in the district of Hozat (province of Tunceli) in south-east Turkey, where they or their fathers owned land and, in some cases, houses. 

Summary of the facts 

The applicants allege that in October 1994 the State security forces forcibly evicted them from their village, given the disturbances in the region at that time, and also destroyed their property. The applicants moved with their families to Istanbul – or, in the case of Doğan (no.8803/02), to the village of Muratçık (province of Elazığ) – where they currently live.  

Between 1999 and 2001 the applicants filed petitions with the Turkish administrative authorities requesting permission to return to their village and to regain the use of their property. In response to petitions from five of the applicants, submitted in 1999 and 2000, the relevant authorities informed them that their requests would be considered under the “Return to Village and Rehabilitation Project”, a scheme to resettle villagers evicted in the context of clashes between the security forces and suspected terrorists.  

In 2001 the applicants filed petitions with the Prime Minister’s office, the State of Emergency Regional Governor’s office and the Tunceli provincial governor’s office, repeating their initial request. In response to their petitions of 2001, three of the applicants received letters from the authorities informing them that any eventual return to Boydaş was prohibited for security reasons. The other applicants received no response. Under section 10(2) of the Administrative Proceedings Act, a petition was deemed to have been rejected in the absence of a reply by the administrative authority within 60 days. 

Approximately 1,500 similar applications (in which applicants from south-east Turkey complain about their inability to return to their villages) are currently registered with the European Court of Human Rights. This figure represents 25% of the total number of applications against Turkey. 

Complaints 

The applicants allege that the Turkish authorities refused to allow them to return to their village, in breach of Articles 1 (obligation to respect human rights), 6 (right to a fair hearing), 7 (no punishment without law), 8 (right to respect for private and family life), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18 (limitation on use of restrictions on rights) of the European Convention on Human Rights and Article 1 of Protocol No. 1 (protection of property) to the Convention. 

Procedure 

The applications were lodged with the European Court of Human Rights on 3 December 2001. 

Composition of the Court 

The case will be heard by a Chamber composed as follows: 

Georg Ress (German), President,
Ireneu Cabral Barreto (Portuguese),
Lucius Caflisch (Swiss),
Pranas Kūris (Lithuanian),
Riza Türmen (Turkish),
John Hedigan (Irish),
Hanne Sophie Greve (Norwegian), judges,
Margarita Tsatsa-Nikolovska (Macedonian),
Kristaq Traja (Albanian),
Boštjan Zupančič (Slovenian),
Alvina Gyulumyan (Armenian), substitute judges,

and also Vincent Berger, Section Registrar. 

Representatives of the parties 

Government: Şükrü Alpaslan, co-Agent, Burçe Arı, Işık Batmaz Keremoğlu, Jale Kalay, Bekir Sıtkı Dağ, Keziban Kolbaşı Muratçavuşoğlu, Şahin Özyurt, Advisers; 

Applicant:  Mehmet Ali Kırdök, Özcan Kılıç, Hasan Kemal Elban, Counsel, Ebru Kanık, Interpreter.  

After the hearing the Court will begin its deliberations, which are held in private. A decision on admissibility, followed if appropriate by a judgment, will be delivered at a later date.
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Chamber judgment concerning Turkey 

The European Court of Human Rights has today notified in writing the following Chamber judgment, which is final. (This judgment is available only in French.)  

Kaya and Güven v. Turkey (application no. 41540/98) Friendly settlement 

The applicants, Niyazi Kaya and Birtan Güven, are Turkish nationals, both born in 1959, who live in Istanbul and Bartin respectively. 

Criminal proceedings were brought against them on account of their suspected links with the Turkish Revolutionary Party (Türkiye Devrim Partisi). On 30 July 1993 a judge at the Istanbul National Security Court ordered their detention pending trial. Mr Kaya was granted conditional release on 9 October 1997 and Mr Güven on 10 February 1998. The proceedings are still pending in the Turkish courts. 

Relying on Article 5 § 3 of the European Convention on Human Rights (right to liberty and security), the applicants complained of the length of their pre-trial detention. 

The case was struck out of the Court’s list following a friendly settlement under which they are to receive EUR 5,100 and EUR 5,400 respectively for damage and EUR 1,500 jointly for costs and expenses.
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CHAMBER JUDGMENT IN THE CASE OF İPEK v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of İpek v. Turkey (application no. 25760/94). (The judgment is available only in English.) 

The Court held unanimously that there had been: 

· a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the presumed death of the applicant’s two sons;

· a violation of Article 2 (right to life) of the Convention on account of the domestic authorities’ failure to carry out an adequate and effective investigation into the disappearance of the applicant’s two sons and their subsequent presumed death;

· a violation of Article 3 (prohibition of inhuman treatment) in respect of the applicant;

· a violation of Article 5 (right to liberty and security) in respect of the applicant’s two sons;

· a violation of Article 1 of Protocol No. 1 (protection of property) in respect of the applicant;

· a violation of Article 13 (right to an effective remedy) in respect of the applicant and his two sons;

· no violation of Article 14 (prohibition of discrimination);

· no violation of Article 18 (limitation on use of restrictions on rights);

a failure by the Turkish Government to fulfil their obligation under Article 38 § 1 (a). 

Under Article 41 (just satisfaction), the Court awarded: 7,000 euros (EUR) for each of the applicant’s sons for pecuniary damage, to be held by the applicant for his two sons’ heirs; and for the applicant EUR 29,400 for pecuniary damage and EUR 15,000 for non-pecuniary damage. The Court also awarded the applicant’s representatives EUR 13,130 in respect of costs and expenses less EUR 1,050 granted by way of legal aid.  

1.Principal facts 

The applicant, Abdurrezak İpek, is a Turkish national, born in 1942 and living in Diyarbakır, Turkey. At the time of the events in question, he was living in the Çaylarbaşı (Dahlezeri in Kurdish) hamlet, attached to Türeli village in the Lice district of the province of Diyarbakır.  

The facts of the case being in dispute between the parties, the Court conducted an investigation and concluded as follows. 

On 18 May 1994, a military convoy arrived in the hilly area in the vicinity of Dahlezeri hamlet. Armed soldiers went down to the hamlet on foot. The applicant and the other inhabitants were ordered to leave their homes and were assembled under guard at the school on the outskirts of the hamlet. The soldiers took the identity cards of the adult males, including those of the applicant and his sons İkram and Servet İpek.  

Soldiers also set the houses in the hamlet on fire, most of which were burned down or badly destroyed. The inhabitants assembled at the school were aware of what was happening, but were prevented from returning to their homes. 

At some point before noon, the soldiers selected six young men, including İkram and Servet İpek, to help carry equipment, giving assurances that they would be able to return. The soldiers returned the identity documents to the inhabitants, but kept those taken from the selected six.  

The inhabitants went back to the hamlet and found that their homes had been destroyed, including the applicant’s house, belongings and livestock. Some inhabitants set about salvaging their belongings and extinguishing the flames. At some point in the afternoon of 18 May 1994, the soldiers returned and threatened the inhabitants with violence if they extinguished the fires. The soldiers burned any houses that remained standing.  

The applicant’s sons were later taken to an unidentified military establishment in Lice, from where they were never released.   

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 18 November 1994 and transmitted to the Court on 1 November 1998. It was declared admissible on 14 May 2002. The Court conducted an investigation, under Article 38 § 1 (a) of the Convention, taking evidence from eight witnesses at hearings in Ankara between 18 and 20 November 2002. The Chamber decided that no hearing on the merits was required. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Jean-Paul Costa (French), President,
Loukis Loucaides (Cypriot),
Riza Türmen (Turkish),
Karel Jungwiert (Czech),
Volodymyr Butkevych (Ukrainian),
Wilhelmina Thomassen (Netherlands),
Mindia Ugrekhelidze (Georgian), judges,

and also Lawrence Early, Deputy Section Registrar.  

3.Summary of the judgment 

Complaints

The applicant complained about the disappearance of his two sons, İkram and Servet İpek, as well as the alleged destruction of his family home and property by security forces in the course of an operation conducted in his hamlet of Dahlezeri, near Lice, on 18 May 1994. He also maintained that no effective investigation was carried out concerning either his sons’ disappearance or the destruction of his property. 

He relied on: Article 2 (right to life), Article 3 (prohibition of inhuman treatment), Article 5 (right to liberty and security), Article 13 (right to an effective remedy), Article 14 (prohibition of discrimination) and Article 18 (limitation on use of restrictions on rights) of the Convention and Article 1 of Protocol No. 1 (protection of property) to the Convention. 

Decision of the Court 

Article 2 

Whether the applicant’s sons could presumed dead

The applicant’s two sons were seen being taken away by soldiers and were last seen in the hands of the security forces in an unidentified military establishment. Although the Court was unable to determine their fate, given the general context of the situation in south-east Turkey in 1994, there were strong grounds for believing that their unacknowledged detention would be life-threatening. 

For the above reasons, and taking into account that no information had come to light concerning the whereabouts of the applicant’s sons for almost nine-and-a-halfyears, the Court was satisfied that Servet and İkram İpek must be presumed dead following their unacknowledged detention by the security forces. Finding that liability for their death was attributable to the Turkish Government, the Court held that there had been a violation of Article 2. 

Adequacy of the investigation

The Court noted that, despite the applicant’s serious and detailed allegations, the responses given by the authorities were limited to denials that the security forces had ever conducted an operation in the region and that the applicant’s sons had ever been taken into custody. The investigations carried out did not go beyond the acceptance of the confirmations received by them that the applicant’s sons did not appear in the custody records or various wanted lists.  

The Court also noted that, following the communication of the application before the European Court of Human Rights to the Turkish authorities, an investigation was carried out, but there were striking omissions and defects in the conduct of the investigation. Among other things, no attempts were made to take statements from members of the security forces and no steps were taken to seek any evidence from eye-witnesses. More importantly, the authorities did not consider it necessary to visit the hamlet with a view to verifying the applicant’s allegations and to collecting evidence. For the Court, this omission was sufficient, of itself, to warrant the conclusion that the investigation was seriously deficient.  

Finding that the investigations carried out into the disappearance of the applicant’s two sons were seriously inadequate and deficient, the Court concluded that there had been a further violation of Article 2.  

Article 3 

The Court found that the applicant suffered, and continued to suffer, distress and anguish as a result of the disappearance of his two sons and of his inability to find out what had happened to them. Furthermore, the Court considered that the applicant’s anguish about the fate of his sons must have been exacerbated by the destruction of his family home. The manner in which his complaints had been dealt with by the authorities had to be considered to constitute inhuman treatment contrary to Article 3. The Court concluded therefore that there had been a violation of Article 3 in respect of the applicant.  

Article 5 

The Court noted that the applicant’s sons’ detention was not logged in the relevant custody records and that there existed no official trace of their subsequent whereabouts or fate. This fact in itself had to be considered a most serious failing since it enabled those responsible for an act of deprivation of liberty to conceal their involvement in a crime, to cover their tracks and to escape accountability for the fate of a detainee. Furthermore, the absence of holding data recording such matters as the date, time and location of detention, the name of the detainee as well as the reasons for the detention and the name of the person effecting it had to be seen as incompatible with the very purpose of Article 5. 

The Court further considered that the authorities should have been alert to the need to investigate more thoroughly and promptly the applicant’s complaints that his two sons were taken away in life-threatening circumstances and held in detention by the security forces. However, its reasoning and findings in relation to Article 2 above left no doubt that the authorities failed to take effective measures to safeguard the İpek brothers against the risk of disappearance. 

The Court therefore concluded that the authorities had failed to provide a plausible explanation for the whereabouts and fate of the İpek brothers after they had been taken away from the hamlet of Dahlezeri and that the investigation carried out into their disappearance was neither prompt nor effective. It considered that it was confirmed in its conclusion by the prosecuting authorities’ failure to take statements from members of the security forces and eye-witnesses and by their unwillingness to go beyond the military authorities’ assertion that the custody records showed that the İpek brothers had neither been apprehended nor held in detention. The unreliability and inaccuracy of custody records had to be considered of relevance in that connection. 

Accordingly, the Court found that the İpek brothers were held in unacknowledged detention in the complete absence of the safeguards contained in Article 5 and that there had been a violation of the right to liberty and security guaranteed by that provision. 

Article 1 of Protocol No. 1 

The Court reiterated its finding that the security forces deliberately destroyed the applicant’s family home and possessions, obliging his family to leave their village. There was no doubt that those acts constituted a grave and unjustified interference with the applicant’s right to the peaceful enjoyment of his possessions.Accordingly, the Court concluded that there had been a violation of Article 1 of Protocol No. 1. 

Article 13 

The Court concluded that there was no available effective remedy in respect of the disappearance and presumed death of the applicant’s sons and the destruction of the applicant’s property in Dahlezeri hamlet. Accordingly, there had been a violation of Article 13 in conjunction with Articles 2, 3 and 5 and Article 1 of Protocol No. 1. 

Articles 14 and 18 

The Court found that no violation of Article 14 or Article 18 could be established on the basis of the evidence before it. 

Article 38 § 1 (a) 

The Court found that the Turkish Government fell short of their obligation under Article 38 § 1 (a) of the Convention to furnish all necessary facilities to the Court in its task of establishing the facts.
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Chamber judgments concerning Hungary, Finland, Slovakia and Turkey

Abdullah Aydın v. Turkey (no. 42435/98) Violation of Article 10  Violation of Article 6 § 1

The applicant, Abdullah Aydın, is a Turkish national who was born in 1944 and lives in Ankara.  

On 1 September 1996, at a rally to mark World Peace Day, he gave a speech as a representative of the Ankara Democracy Platform (Ankara Demokrasi Platformu). He was prosecuted for incitement to hatred and hostility based on social, ethnic and regional differences. On 21 October 1997 the Ankara National Security Court found him guilty as charged and sentenced him to one year’s imprisonment and a fine. It held that he had drawn a distinction between the Turkish people and the Kurdish people and had not referred to the damage caused in the state of emergency region by the PKK (Workers’ Party of Kurdistan), proscribed as a terrorist organisation under Turkish law. The Court of Cassation upheld his conviction. 

The applicant submitted that his conviction had interfered with his right to freedom of expression as guaranteed by Article 10 of the Convention. He further maintained that the National Security Court that convicted him had not been an independent and impartial tribunal within the meaning of Article 6 § 1 (right to a fair trial) because its members had included a military judge. He also complained under Article 6§ 3 (b) (right to have adequate time and facilities for the preparation of one’s defence) that the opinion of the Principal Public Prosecutor at the Court of Cassation had not been communicated to him. 

The Court noted that the applicant’s conviction had interfered with his right to freedom of expression and that the interference had been prescribed by law and had pursued legitimate aims, namely the prevention of disorder and crime and the preservation of national security and territorial integrity. As to whether the interference had been necessary in a democratic society, the Court took into account the content of the impugned speech, the language used and the context in which it had been given. 

The Court noted that the speech in issue had been political, in terms of both its content and the language used. In it the applicant had criticised the Government’s actions and policy and accused it of breaching human rights, but alongside those criticisms there had been clear and repeated calls for peace, equality and freedom.The Court did not underestimate the difficulties associated with preventing terrorism but observed that the applicant had been speaking in his capacity as a representative of a democratic platform, a player on the Turkish political scene, and had not been encouraging violence, armed resistance or insurrection. 

The Court also noted that the applicant had been convicted not so much for his comments as for not referring to or denouncing the PKK’s activities in south-east Turkey, and regarded that as insufficient justification for the interference. Lastly,the Court took note of the nature and severity of the penalties imposed. Having regard to the circumstances of the case, the Court considered that the applicant’s conviction had not been “necessary in a democratic society” and held unanimously that there had been a violation of Article 10. 

As to the complaints concerning the fairness of the proceedings, the Court reiterated that that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, it held unanimously that there had been a violation of Article 6 § 1. It further reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to those subject to its jurisdiction. It therefore held unanimously that it was not necessary to examine the complaint under Article 6 § 3 (b). 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant EUR 10,000 for non-pecuniary damage and EUR 3,000 for costs and expenses. (The judgment is available only in French.) 

Boztaş et autres v. Turkey (no. 40299/98) Friendly settlement

The applicants, Rıza, Hatiye and Nuriye Boztaş, are Turkish nationals of Kurdish origin, who lived in the village of Karşılar (south-east Turkey) at the material time.  

In the night of 30 July 1997 the security forces directed mortar fire towards the village, destroying several houses including that of the applicants. The applicants, together with several other villagers, were injured in the attack. A subsequent inquiry into the events resulted in a decision that there was no case to answer. 

Relying on Article 2 (right to life), Article 6 (right to a fair hearing) and Article 1 of Protocol No. 1 (protection of property), the applicants complained of the serious injuries inflicted on them and the loss of their possessions. They also complained that the domestic remedies in respect of their complaints were ineffective. In addition, they submitted that they had been discriminated against in breach of Article 14 (prohibition of discrimination) of the Convention. 

The case has been struck out following a friendly settlement in which the applicants are to receive EUR 61,000for non-pecuniary and pecuniary damage and EUR 7,500for costs and expenses. 

The Turkish Government have also made the following declaration: “The Government of the Republic of Turkey regret the occurrence of the incidents which led to application no.40299/98 being lodged, in particular the use of excessive military force causing very serious injuries to the applicants Mr Rıza Boztaş, Ms Hatiye Boztaş and Ms Nuriye Boztaş, and the destruction of the family’s property. The Government also regret the failure to show the diligence required by such circumstances in carrying out an effective judicial investigation of the case within a reasonable time while ensuring respect for the applicants’ related rights.

“It is accepted that such acts and omissions constitute a violation of, inter alia, Articles 2 and 13 of the European Convention on Human Rights and Article 1 of Protocol No. 1 to the Convention. The Government therefore undertake to issue appropriate instructions and adopt all necessary measures, in particular to ensure that the right to life and the resulting obligation to conduct an investigation is respected in similar circumstances in the future... The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in the context of human-rights protection. To this end, necessary cooperation in this process will continue to take place.” (The judgment is available only in French.) 

Çalişkan v. Turkey (no. 32861/96) Struck out

The applicant, Muhterem Çalişkan, is a Turkish national who was born in 1958 and lives in Istanbul.  

On 10 December 1994, following a routine check, he was taken to the gendarmerie station to establish his identity. He was released several hours later. A medical examination carried out the following day revealed that the applicant was suffering from pain in the rib area. Following a further examination, he was declared unfit for work for seven days. The applicant lodged a criminal complaint against the gendarmerie captain, accusing him of punching him repeatedly on the chest and threatening him. It was decided that there was no case to answer in respect of the complaint. 

Relying on Article 3 (prohibition of inhuman or degrading treatment) of the Convention, the applicant complained of the ill-treatment to which he had been subjected at the gendarmerie station. 

On 1 December 2003 the applicant wrote to the Court indicating his intention to withdraw his application. The Court was satisfied that respect for human rights as defined in the Convention or its Protocols did not require the examination of the application to be continued and decided unanimously to strike the case out, pursuant to Article 37 § 1 (a). (The judgment is available only in French.) 

Gerger v. Turkey (no. 42436/98) Friendly settlement

The applicant, Haluk Bahri Gerger, a Turkish national born in 1948 and living in Ankara, is a journalist. 

He published an article entitled “State of Emergency and Provide Comfort Forces” (“OHAL ve Çekiç Güç”) in the 30June 1995 issue of Evrensel, a daily Turkish newspaper. 

On 3 July 1995 the applicant and Evrensel’s editor-in-chief were charged with incitement to hatred and hostility by making distinctions on the basis of race and region under Article 312 §§ 2 and 3 of the Criminal Code.  

On 23 September 1995 the applicant was released from prison after having served his sentence of one year and eight months’ imprisonment, stemming from an earlier conviction for incitement to hatred. In November, his prison sentence was commuted to a fine in accordance with Lawno. 4126. The sentence was subsequently suspended. 

On 29 December 1997 Istanbul State Security Court convicted the applicant under Article 312 §§ 2 and 3. It ruled that the article in Evrensel, taken as a whole, amounted to incitement to hatred and hostility on the basis of distinctions between races and regions. The court sentenced the applicant, under Article 312 §§ 2 and 3, to one year and eight months’ imprisonment and a fine of 500,000 Turkish liras. However, the applicant successfully requested that the time he had spent in prison in relation to his earlier conviction be deducted from the new prison sentence. He was, therefore, not imprisoned. 

The applicant complained that his conviction and subsequent sentence in his absence violated Article 10 (freedom of expression) and Article 6 § 1 (right to a fair trial). 

The case has been struck out following a friendly settlement in which EUR7,000 is to be paid to the applicant for any non-pecuniary or pecuniary damage as well as costs and expenses. 

The Turkish Government has also made the following declaration:

“The Court’s rulings against Turkey in cases involving prosecution under former Article 312 of the Penal Code clearly showed that Turkish law and practice needed to be brought into line with the Convention’s requirements under Article 10 of the Convention. This is also reflected in the interference underlying the facts of the present case. To that end, amendments were made by the Government to Article 312 by Law no. 4744. The Government undertake to ensure that the amended Article 312 will be applied in accordance with the requirements of Article 10 of the Convention as interpreted in the Court’s case-law.

“The Government will continue to implement all necessary reform of domestic law and practice in this area, including by means of the organisation of training programmes for prosecutors and judges on the relevant Convention standards.

“The Government refer also to the individual measures set out in the Interim Resolution adopted by the Committee of Ministers of the Council of Europe on 23July 2001 (ResDH(2001)106, which they will apply to the circumstances of cases such as the instant one.” 

(The judgment is available only in English.)
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CHAMBER JUDGMENT IN THE CASE OF NURAY ŞEN v. TURKEY (No. 2) 

The European Court of Human Rights has today notified in writing a judgment in the case of Nuray Şen v. Turkey (No. 2) (application no. 25354/94).  

The Court held unanimously that 

· there had been no violation of Article 2 (right to life) of the European Convention on Human Rights concerning the applicant’s allegation that her husband was abducted and killed by State agents or people acting on behalf of the State authorities;

· there had been a violation of Article 2 (right to life) of the Convention concerning the lack of an effective investigation into his death;

· there had been no violation of Article 3 (prohibition of torture);

· there had been a violation of Article 13 (right to an effective remedy);

· there had been no violation of Article 14 (prohibition of discrimination);

it was not necessary to examine separately whether there had been a violation of Article 34 (former Article 25). 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 14,500euros(EUR) for non-pecuniary damage and EUR36,000 for costs and expenses, less EUR3,966 received in legal aid from the Council of Europe. (The judgment is available only in English.)  

1.Principal facts 

The applicant, Nuray Şen, is a Turkish national of Kurdish origin, born in 1951 and, at the time her application was lodged, living in Nizip, Gaziantep, Turkey. Since then, she has been granted asylum and lives in Paris. 

The case concerns the death, in 1994, of her husband Mehmet Şen, who was an active member of the Democratic Party (DEP). An inconclusive investigation was carried out following his death. 

Ms Şen claimed that her husband was abducted, tortured and killed by members of the security forces and that, prior to his death, he had complained of being followed by possible hit men. She also maintained that the authorities had failed to carry out an effective investigation into his killing.  

The Turkish Government denied that Mr Şen had been in the hands of the security forces at the time of his death. They claimed that his murderers had not been identified and that the investigation was still under way. 

In its assessment of the facts of the case, the European Court of Human Rights concluded that Mr Şen was not tortured before being killed. The Court was unable to make a finding as to who might have been responsible for his abduction and death.   

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 4 April 1994 and declared admissible by the Commission on 5 March 1996. The facts of the case being in dispute between the parties, a fact-finding mission was undertaken by a delegation from the European Commission of Human Rights in Ankara between 16 and 18June 1998. The case was transmitted to the Court on 1 November 1999.  

Judgment was given by a Chamber of seven judges, composed as follows: 

Viera Strážnická (Slovakian), President,
Josep Casadevall (Andorran),
Rait Maruste (Estonian),
Stanislav Pavlovschi (Moldovan),
Lech Garlicki (Polish),
Javier Borrego Borrego (Spanish), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Michael O’Boyle, Section Registrar.  

3.Summary of the judgment 

Complaints 

The applicant claimed that her husband was abducted, tortured and killed by members of the security forces and that the authorities failed to carry out an effective investigation into his killing. She also alleged that only Turkish citizens of Kurdish origin had regularly suffered unlawful killings and that there was a discriminatory practice in the failure to investigate fully or prosecute the perpetrators in these cases. She relied on Articles 2, 3, 13, 14 and 34 of the Convention. 

Decision of the Court 

Article 2  

Death of Mr Şen 

The Court recalled that, in 1993 and 1994, as a result of the conflict in south-east Turkey, there were rumours that contra-guerrilla elements were involved in targeting people suspected of supporting the PKK, proscribed as a terrorist organisation under Turkish law. It was undisputed that there were a significant number of killings which included prominent Kurdish figures. The Court therefore considered that the circumstances of Mr Şen’s death, his membership of the DEP Party (allegedly subjected to intimidation, threats and criminal attack) and his political ambitions might have given credence to the applicant’s allegations. 

However, the applicant’s allegations had not been proved beyond reasonable doubt. It appeared from the evidence that no eye-witnesses could identify the people who had abducted and killed the applicant’s husband. In particular, it had not been established that any State official was involved. The witnesses relied on by the applicant gave inconclusive statements to the gendarmerie and failed to give evidence before the Commission’s delegates. The only evidence available was hearsay statements from the applicant herself. The Court therefore considered that the material in the case file did not enable it to conclude beyond all reasonable doubt that the applicant’s husband was abducted and killed by any State agent or person acting on behalf of the State authorities. It followed that there had been no violation of Article 2 on that basis. 

Failure to carry out an adequate and effective investigation 

The Court noted that there were striking omissions in the conduct of the investigation into the abduction and ultimate death of Mr Şen, including: 

  no real coordination between the different gendarmes authorities concerned, 

  no forensic examination of Mr Şen’s body or clothes, and, 

  no statements taken by the prosecutor from eye-witnesses to the abduction. 

In such a serious murder case, the Court considered that the prosecutors should have shown greater initiative, and that it was significant that a key prosecutor failed to appear before the Commission delegates.  

The Court found that there had been a violation of Article 2, given the national authorities’ failure to carry out an adequate and effective investigation into the circumstances surrounding the death of the applicant’s husband. 

Article 3  

In the light of convincing medical evidence that Mr Şen had not been tortured before being killed, the Court found no factual basis for the applicant’s allegations and concluded that there had been no violation of Article 3 concerning Mr Şen.  

The Court considered that the acute anguish suffered by the applicant and her daughter should more appropriately be dealt with under Article 41 (just satisfaction). 

Article 13  

Noting that the Turkish authorities had failed to carry out an effective investigation into the circumstances surrounding the death of Mr Şen, the Court concluded that there had been a violation of Article 13. 

Article 14  

Considering the applicant’s allegations of discrimination unsubstantiated, the Court found no violation of Article 14. 

Article 34 

The Court noted that the applicant’s complaint that she had been arrested and assaulted in relation to her application to the Court was not specified sufficiently early to allow an exchange of observations between the parties on the subject. In the circumstances of the case, the Court considered that it was not necessary to examine the matter separately.
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Chamber judgments concerning France and Turkey

Takak v. Turkey (no. 30452/96) Violation of Article 6 § 1

The applicant, Yüksel Takak, is a Turkish national, born in 1966 and living in Izmir, Turkey. 

On 24 November 1994 she was sentenced to three years and nine months’ imprisonment by Izmir State Security Court for aiding and abetting the PKK (the Kurdish Workers’ Party), proscribed as a terrorist organisation under Turkish law. She was further debarred from public service for three years.  

The applicant complained, in particular, that she was denied a fair hearing, given the presence of a military judge on the bench of the state security court which tried her. She further claimed that her conviction had been based on statements which she had withdrawn and that she was not allowed to cross-examine a witness. She relied on Article 6 § 1 (right to fair trial) of the Convention. 

The European Court of Human Rights held, unanimously, that there had been a violation of Article 6 § 1 concerning the lack of independence and impartiality of the state security court and that it was not necessary to examine the applicant’s other complaints under Article 6 § 1. The Court further held, unanimously, that the finding of a violation constituted in itself sufficient just satisfaction for non-pecuniary damage and awarded the applicant EUR3,000 for costs and expenses. (The judgment is available only in English.)
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CHAMBER JUDGMENT IN THE CASE OF AHMET ÖZKAN AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Ahmet Özkan and Others v. Turkey (application no. 21689/93).  

The Court held unanimously that:

● there had been no violation of Article2 (right to life) of the European Convention on Human Rights in respect of the security forces’ opening of intensive fire on 20 February 1993;

● there had been both a substantive and procedural violation of Article 2 of the Convention in the case of Mevlüde Ekin as regards the death of Abide Ekin;

● there had been no violation of Article 2 of the Convention in the case of Fatma Yıldırım in respect of the death of Ali Yıldırım and the wounding of Emine Yıldırım;

● there had been both a substantive and procedural violation of Article 2 of the Convention in the case of Ayşe Ekinci in relation to the death of İbrahim Ekinci;

● there had been no violation of Article3 (prohibition of inhuman and degrading treatment) of the Convention in respect of the security forces’ decision to conduct a systematic search of Ormaniçi and to gather its inhabitants in the village square;

● there had been a violation of Article 3 of the Convention as regards the security forces’ treatment of the Ormaniçi villagers held in the village square;

● there had been both a substantive and procedural violation of Article 3 of the Convention as regards the manner in which the apprehended Ormaniçi villagers were taken to Güçlükonak and the conditions of their detention in Güçlükonak;

● there had been a violation of Article 5 (right to liberty and security) of the Convention on account of the lack of proper custody records in Güçlükonak and Şırnak;

● there had been a violation of Article 5 § 1 of the Convention as regards the detention of the apprehended Ormaniçi villagers;

● there had been a violation of Article 5 § 3 of the Convention on account of the authorities’ failure to bring the apprehended Ormaniçi villagers promptly before a judge or judicial officer;

● there had been a violation of Article 5 § 3 of the Convention in respect of the length of the detention of Ali Erbek;

● there had been a violation of Article 8 (right to respect for private and family life) of the Convention in the cases of Hediye Çetin, Mehmet Emin Demir, Kumri Aslan, Hüseyin Sezgin, Mevlüde Ekin, Besna Ekin, İbrahim Ekin, Abdullah Kurt, Mehmet Sezgin, Hamit Ekinci, Rahim Arslan, Ahmet Erbek, Abdurrahman Çetin and Ayşe Sezgin on account of the destruction of their homes;

● there had been no failure to comply with former Article25 (right of individual petition) of the Convention; and

● there had been no failure to comply with former Article28 §1 (a) (duty of the respondent State to provide all necessary facilities for the effective conduct of the investigation) of the Convention. 

Under Article 41 (just satisfaction) of the Convention the Court awarded different amounts for pecuniary damage (ranging from 170 euros (EUR) to 97,010 EUR) and/or non-pecuniary damage (ranging from 1,500 EUR to 68,100 EUR) to the individual applicants.  

(The judgment is available only in English.) 

1.Principal facts 

The case, which was lodged with the former European Commission of Human Rights by 32 Turkish nationals in April 1993, mainly concerns events which took place in 1993 in the village of Ormaniçi in the Güçlükonak district of the Şırnak province in south-east Turkey. The applicants alleged that, on 20 February 1993, security forces looking for members of the PKK (proscribed as a terrorist organisation under Turkish law) had attacked Ormaniçi, as a result of which two children had died. The applicants further alleged that on the same day the security forces had set fire to houses in Ormaniçi and had taken most of the male villagers into detention. The applicants claimed that these men had been subjected to ill-treatment in detention, resulting in various serious injuries and the death of one villager.  

According to the Government, security forces had come under fire from the village. No houses had been deliberately burned and nobody had been injured or killed in Ormaniçi on 20 February 1993. Moreover villagers taken into detention had not been ill-treated.  

The facts being disputed by the parties, the former European Commission of Human Rights appointed Delegates who took evidence in Ankara from 2 to 4 April 1998 and from 5 to 10 October 1998 from 25 applicants, 8 other villager witnesses and 15officials. The certified transcripts of the oral evidence and the documentary evidence provided by the parties to the Commission were forwarded to the Court, when the case was transmitted to it on 1 November 1999. A full description of the facts as assessed by the Court is to be found in the text of the judgment, which may be consulted on the Court’s Internet site (www.echr.coe.int).  

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 8 April 1993 and registered on 20 April 1993. Written observations were submitted by the Government on 23 September 1993 and by the applicants on 11 June 1995. The application was declared admissible by the Commission on 16 January 1996 and transmitted to the Court on 1 November 1999. The Chamber decided on 20 June 2000 that no hearing on the merits was required and the applicants were invited to submit their claims for just satisfaction upon which the Government commented on 15 January 2001. 

Judgment was given by a Chamber of 7 judges, composed as follows: 

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Karel Jungwiert (Czech),
Volodymyr Butkevych (Ukrainian),
Wilhelmina Thomassen (Netherlands),
Mindia Ugrekhelidze (Georgian), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Lawrence Early, Deputy Section Registrar. 

3.Summary of the judgment 

Complaints 

Relying on Articles 2, 3, 5, 6 and 8 of the Convention, the applicants complained of the military raid conducted on 20 February 1993 on the village of Ormaniçi and related events, including the death of two children, the taking into detention of the male villagers, the conditions in which these villagers were held in detention, their treatment in detention and the death of one villager in detention. The applicants further alleged a violation of former Article 25 (now Article 34) and former Article 28 of the Convention (now 38). 

Decision of the Court 

The main findings of the Court were as follows: 

Article 2 of the Convention 

The Court accepted that, in the circumstances of the present case, the security forces’ choice to open intensive fire on Ormaniçi in response to shots fired at them from the village had been “absolutely necessary” for the purpose of protecting life. It followed that there had been no violation of Article 2 in this respect. 

With regard to the death of a six-year old girl (Abide Ekin), who died of injuries received during the security forces’ attack, the Court found that, once the security forces had taken control of Ormaniçi and had assembled its entire population in the village square, they had failed to make any attempt to verify whether there had been any civilian casualties, which – given the amount and nature of the ammunition used by the security forces – was a realistic possibility.  

Although the girl’s mother’s assertion that her daughter died as a consequence of the security forces’ failure to secure appropriate medical treatment for her and that she might have survived if the security forces had taken the necessary initiatives had remained unsubstantiated by any medical evidence and was largely speculative, the Court was nevertheless of the opinion that the callous disregard displayed by the security forces as to the possible presence of civilian casualties amounted to a breach of the Turkish authorities’ obligation to protect life under Article 2 of the Convention in respect of the girl who died. 

As regards the procedural aspect of Article 2, the Court found that the authorities had failed to carry out an effective investigation into the circumstances surrounding the young girl’s death. Neither the prevalence of violent armed clashes in the area at the time nor the high incidence of fatalities there could displace the obligation under Article 2 to ensure that an effective, independent investigation was conducted into the deaths arising out of clashes involving the security forces, the more so in cases such as the present where the circumstances were in many respects unclear. There had therefore also been a violation of Article 2 in this respect. 

The Court had found that one of the villagers taken into custody (İbrahim Ekinci) had died in hopsital in custody from undetected pneumonia, which he had developed while being held in custody. In all likelihood he had contracted this illness as a result of having been made to walk barefoot through snow and slush to Güçlükonak and of the conditions of his subsequent detention there. He had been taken into custody on 20 February 1993 in apparently good health and without any pre-existing injuries or active respiratory illnesses. Although he had been medically examined in custody and adequate measures had been taken to provide orthopaedic medical treatment for the frostbite on his feet by transferring him to hospital in custody, there was a direct causal link between, on the one hand, his treatment by the security forces on 20 February 1993 and the conditions of his subsequent detention in Güçlükonak and, on the other, his death due to undetected pneumonia. The Turkish authorities must therefore be regarded as liable for the cause of his death.It followed that there has been a violation of Article 2 of the Convention in respect of the death of İbrahim Ekinci. 

On the procedural aspect, bearing in mind the vulnerable position in which detainees find themselves and the authorities’ obligation to protect them and to conduct an effective investigation where a person dies in detention, the Court further found that, as a result of the failure of the two public prosecutors who conducted an investigation into the death of İbrahim Ekinci to examine whether there existed a causal link between his fatal illness and his treatment in custody – including the failure by the Diyarbakır public prosecutor to verify the information allegedly given by the police about İbrahim Ekinci’s personal history –, no effective investigation into İbrahim Ekinci’s death had been conducted. Accordingly, there had also been a violation of Article 2 of the Convention in respect of the authorities’ investigation into the death of İbrahim Ekinci. 

Article 3 of the Convention 

The Court found that the decision by the security forces to conduct a systematic search of the village, including assembling in the village square all the persons found, could not be regarded, in the circumstances and as such, as amounting to treatment or punishment in violation of Article 3 of the Convention.  

As regards their subsequent treatment, the Court found that, at around noon on 20 February 1993, all the villagers were assembled by the security forces in the village square, where they were kept whilst the security forces continued their searches in the village with the assistance of reinforcement troops that had arrived in the meantime, and where the adolescent and adult male villagers were separated from the women, children and some old men. All the adolescent and adult male villagers – with the exception of some old men – were made to lie face down on the ground, a mixture of mud and slush, in full view of their wives, mothers and young children. These boys and men were further occasionally beaten, kicked and trampled on by the soldiers guarding them. In the absence of any indication that the security forces – apart from the total of 35 shots that had been fired at them when they had approached Ormaniçi in the morning – met with any resistance on the part of the civilian population in Ormaniçi, the Court found no circumstances capable of justifying such treatment. 

The Court was of the opinion that this apparently unnecessary treatment, which could not but be seen as having been intended to intimidate, humiliate and debase the villagers, had surpassed the usual degree of intimidation and humiliation that was inherent in every arrest or detention and had exceeded the minimum level of severity required for the purposes of Article3 of the Convention. Consequently, the treatment to which the applicants had been subjected in the village square amounted to a violation of this provision of the Convention. 

As regards the manner in which the villagers were taken to Güçlükonak and the conditions in which they were subsequently detained, the Court was willing to accept that there had not necessarily been a deliberate intention of ill-treating, humiliating or debasing these villagers, and that, for reasons of security, the security forces’ main concern had been to take them as soon as possible to Güçlükonak. However, having regard to the conditions in which the Ormaniçi villagers had been made to walk from Ormaniçi to Güçlükonak, to the conditions in which they had been held in Güçlükonak for periods between six and thirteen days, to the detrimental effects of those conditions on their health and well‑being, and to the bruises and graze marks found four of them, the Court found that the Ormaniçi villagers who were taken to and detained in Güçlükonak had been subjected to inhuman and degrading treatment in violation of Article 3 of the Convention. 

In addition, in view of the total inactivity of the judicial authorities in the present case to investigate the manner in which the apprehended Ormaniçi villagers had sustained their foot injuries, the Court concluded that there had also been a violation of Article 3 of the Convention in its procedural aspect. 

Article 5 of the Convention 

The Court noted that the Government had been unable to submit any custody records for the Güçlükonak district gendarme station in respect of the period from 20 February to 9 March 1993. Although the Court had accepted on the basis of other evidence that – with the exception of three villagers, who arrived in Güçlükonak on a later date – the particulars of the apprehended villagers arriving from Ormaniçi had in some manner or another been been recorded upon their arrival at the Güçlükonak gendarme station on 20 February 1993, it observed that the question whether any proper, formal custody records in respect of the Ormaniçi villagers detained in Güçlükonak ever in fact existed and, if so, what had happened to these records had remained unelucidated. 

As regards the custody records kept at the Şırnak provincial gendarmerie command, the Court found several serious flaws in these records in respect of the apprehended Ormaniçi villagers, so that these records may be considered unreliable.  

In the circumstances of the case, where the detainees were in a highly vulnerable position, the Court finds that the lack of proper records infringed the prohibition of arbitrariness implicit in Article 5 of the Convention. 

As regards the lawfulness of the villagers’ detention, although it appeared from the documentary evidence that various messages were sent by the Güçlükonak gendarme command to the Eruh public prosecutor informing the latter of the events of 20 February 1993 in Ormaniçi, including the fact that ten persons had been taken into detention in Şırnak and that thirty-three others had been taken into detention in Güçlükonak, no documentation had been submitted to the Court containing either a request for authorisation to detain the apprehended Ormaniçi villagers, authorisation by a public prosecutor for the detention of the apprehended Ormaniçi villagers in either Güçlükonak or Şırnak, or an extension of such authorisation. 

In the absence of any such material, the Court concluded that it had not been sufficiently shown that the Ormaniçi villagers’ detention, prior to the judicial order – if any – for their further detention, by the gendarmerie in either Güçlükonak or Şırnak, had been duly authorised by a public prosecutor in accordance with the requirements of domestic law or “in accordance with a procedure prescribed by law” within the meaning of Article 5 § 1 of the Convention. 

It followed that there had been a violation of Article 5 § 1 in respect of the Ormaniçi villagers who were taken into detention on 20 February 1993. 

With regard to the obligation under Article 5 § 3 to bring persons detained before a judge or other judicial officer, the Court found that, even assuming that the Eruh public prosecutor had the power to authorise the detention of persons in a matter falling within the jurisdiction of the State Security Court, a public prosecutor could not be regarded as a “judge or other officer authorised by law to exercise judicial power” within the meaning of Article 5 § 3 of the Convention. It therefore concluded that twenty-eight of the detained Ormaniçi villagers were never brought before a judge or other judicial officer, as required by Article 5 § 3 of the Convention. 

As regards the sixteen Ormaniçi villagers who were brought before the Eruh Magistrates’ Court on 9 March 1993, the Court noted that this had taken place seventeen days after they had been apprehended. The period of seventeen days during which these sixteen villagers were detained without being brought before a judge or other judicial officer did not comply with the requirement of “promptness” under Article 5 § 3. 

With regard to Ali Erbek, whose detention was, in so far as could be established, extended at least until September 1998, the only reasons given by the Diyarbakır State Security Court for prolonging his detention were the nature of the charges against him and the available evidence against him. Although the Court accepted that the nature of the charges and the strength of the evidence against him may initially have justified his detention, that could not of itself constitute a “relevant and sufficient” ground for his being held in detention for a period of more than five years and six months pending first-instance trial proceedings before the Diyarbakır State Security Court.  

It followed that the length of the detention of Ali Erbek was excessive and that therefore, in this respect, there has been a violation of Article 5 § 3 of the Convention. 

Article 8 of the Convention 

The Court found it established that the houses of three villagers were burned deliberately and those of eleven villagers were destroyed by fire resulting from acts of the security forces on 20 February 1993. The Court was therefore of the opinion that the respondent Government could be held liable under Article 8 of the Convention for the burning of these fourteen homes. 

There was no indication in the case file that the findings made in the investigation carried out by the Siirt public prosecutor had resulted in any further domestic proceedings for the purposes of awarding compensation to those Ormaniçi villagers whose houses had been damaged in the incident of 20 February 1993. There had therefore been a violation of Article 8 of the Convention in this respect too.
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Mehdi Zana v. Turkey (No. 2) (no. 26982/95)  Violation of Article 6 § 1

The applicant, Mehdi Zana, is a Turkish national who was born in 1940. He used to be mayor of Diyarbakır and now lives in France.  

Mr Zana was prosecuted for statements he had made at a press conference at the European Parliament in October 1992 and to the Human Rights Sub-Committee of the European Parliament in December of that year. He had given an account of his personal struggle for the recognition of the rights of Kurds in Turkey and condemned the actions of the Turkish authorities in south-east Turkey, referring, among other things, to the destruction of villages and to acts of violence inflicted on the Kurdish population. 

The Ankara National Security Court, which found that those comments attempted to show that a Kurdish nation existed separately from the Turkish nation, convicted him of disseminating separatist propaganda and sentenced him to four years’ imprisonment among other things. The sentence was reduced to two years when the National Security Court re-examined the case in 1995, whereupon Mr Zana, who had been arrested and imprisoned in 1994, was released. 

The applicant alleged that his criminal conviction had infringed his right to freedom of expression guaranteed by Article 10 of the Convention. Relying on Article 6 § 1 (right to a fair trial), he also complained of the unfairness of the proceedings in the National Security Court on account of the presence of a military judge and the failure to summon him to appear before the court. 

The Court noted that the applicant’s conviction amounted to interference with his right to freedom of expression. That interference was prescribed by law and pursued the legitimate aim of protecting territorial integrity. On the question of whether the interference had been proportionate to the aims pursued, the Court noted that the content and terms of the applicant’s comments had taken the form of a political speech. He had been convicted not for incitement to violence, but for disseminating separatist propaganda. The Court took the view that, even supposing that this could be deemed to be a relevant consideration, it was insufficient in itself to justify the interference with the applicant’s right to freedom of expression. 

The Court observed that the applicant, as an actor in Turkish political life, had intended to discuss the fate of a sector of the population before the European Parliament and noted the severity of the sentence that had been imposed. In those circumstances, it considered that MrZana’s conviction was disproportionate and had therefore not been “necessary in a democratic society”. The Court accordingly concluded, unanimously, that there had been a violation of Article 10. 

With regard to the complaint about the lack of independence and impartiality of the National Security Court, the Court reiterated that a civilian standing trial for offences under the Criminal Code before a national security court composed, among other things, of a military judge, among others, had a legitimate reason to fear that the court lacked independence and impartiality. The Court accordingly held, unanimously, that there had been a breach of Article 6 § 1. In the light of that conclusion, it considered that there was no need to examine the applicant’s other complaint of unfairness of the proceedings. 

Under Article 41 (just satisfaction) the Court awarded Mr Zana EUR7,500 for non-pecuniary damage and EUR2,500 for costs and expenses. (The judgment is available only in French.)
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GRAND CHAMBER JUDGMENT IN THE CASE OF 

TAHSİN ACAR v. TURKEY 

The European Court of Human Rights has today delivered at a public hearing a Grand Chamber judgment in the case of Tahsin Acar v. Turkey (application no. 26307/95).  

The Court held unanimously that:

· there had been no substantive violation of Article 2 (right to life) of the European Convention on Human Rights;

· there had been a procedural violation of Article 2 of the Convention;

· there had been no violation of Article 3 (prohibition of torture and inhuman and degrading treatment or punishment) of the Convention;

· there had been no violation of Article 5 (right to liberty and security);

· there had been no violation of Article 6 (right to a fair hearing);

· there had been no violation of Article 8 (right to respect for private and family life);

· there had been no violation of Article 18 (limitation on use of restrictions on rights);

· there had been a failure to comply with Article 38 (examination of the case) and that no separate issue arose under Article 34 (right of individual application);

it had no jurisdiction to consider the applicant’s complaints under Articles 13 (right to an effective remedy) and 14 (prohibition of discrimination). 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 10,000 euros (EUR) for non-pecuniary damage and EUR 10,000 for costs and expenses, less EUR 2,299.77 already received from the Council of Europe in legal aid. 

(The judgment is available in English and French.) 

1.Principal facts 

The applicant, Tahsin Acar, is a Turkish national who was born in 1970 and lives in Sollentuna (Sweden). 

The case concerns the disappearance of the applicant’s brother, Mehmet Salim Acar, in circumstances which are in dispute between the parties. Mehmet Salim Acar, born in 1963, was a farmer in Ambar, a village in the Bismil district in south-east Turkey.  

According to the applicant, Mehmet Salim Acar was abducted on 20 August 1994, while working in a field in Ambar, by two unidentified people, allegedly plain-clothes police officers. 

His family lodged a series of petitions and complaints about his disappearance with the authorities in order to find out where and why Mehmet Salim Acar was being detained. In July 1995 the applicant provided the Bismil public prosecutor with the names of two gendarmes, İzzet Cural and Ahmet Babayiğit, and a village guard, Harun Aca, whom he suspected of being responsible for his brother’s abduction. The public prosecutor declined jurisdiction (görevsizlik kararı) and referred the investigation that had been opened to the Diyarbakır Administrative Council for further proceedings under the Prosecution of Civil Servants Act (Memurin Muhakematı Kanunu). In January 1997 the Administrative Council decided not to prosecute the officials in question, on the ground that there was insufficient evidence. The Supreme Administrative Court (Danıştay) upheld that decision on 14 January 2000. 

Furthermore, in February 2000 Mehmet Salim Acar’s mother, wife and sister maintained that they had seen him in a news broadcast on the NTV television channel, during which a newsreader had announced that a man of that name had been arrested. They informed the prosecuting authorities, but in spite of their request, the Diyarbakır public prosecutor decided not to open an investigation (tapiksizlik kararı) into the matter. 

According to the Government, effective investigations were carried out by the relevant authorities following the abduction and disappearance of the applicant’s brother. His name is still on the list of persons being searched for by the gendarme forces in Turkey. 

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 29 October 1994 and was declared admissible on 30 June 1997. It was transmitted to the Court on 1November 1998. In a judgment of 9 April 2002 a Chamber of the Court decided by six votes to one to strike the application out of the list of cases. Under Article 43 of the Convention, the applicant requested on 8 July 2002 that the case be referred to the Grand Chamber, and a panel of the Grand Chamber accepted that request on 4 September 2002. 

In a judgment of 6 May 2003, following a hearing on 29 January 2003 on the question of the application of Article 37 (striking out) of the Convention, the Grand Chamber decided by 16 votes to one to reject the Government’s request of 27 August 2001 to strike the application out on the basis of a unilateral declaration they had made, and to pursue its examination of the merits of the case. 

Judgment was given by the Grand Chamber of 17 judges, composed as follows: 

Luzius Wildhaber (Swiss), President,
Christos Rozakis (Greek),
Jean-Paul Costa (French),
Georg Ress (German),
Nicolas Bratza (British),
Antonio Pastor Ridruejo (Spanish),
Giovanni Bonello (Maltese),
Lucius Caflisch (Swiss),
Françoise Tulkens (Belgian),
Viera Strážnická (Slovakian),
Peer Lorenzen (Danish),
Nina Vajić (Croatian),
Matti Pellonpää (Finnish),
Margarita Tsatsa-Nikolovska (Macedonian),
Egil Levits (Latvian),
Lech Garlicki (Polish), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Paul Mahoney, Registrar. 

3.Summary of the judgment 

Complaints 

The applicant complained of the unlawfulness and excessive length of his brother’s detention, of the ill-treatment and acts of torture to which his brother had allegedly been subjected while deprived of his liberty, and of the failure to provide his brother with the necessary medical treatment during that time. He further submitted that his brother had been deprived of the services of a lawyer and of any contact with his family. He relied on Articles 2 (right to life), 3 (prohibition of torture and inhuman and degrading treatment), 5 (right to liberty and security), 6 (right to a fair hearing), 8 (right to respect for private and family life), 13 (right to an effective remedy), 14 (prohibition of discrimination), 18 (limitation on use of restrictions on rights), 34 and 38 of the Convention. 

Decision of the Court 

Article 2 of the Convention 

The disappearance of the applicant’s brother

The Court noted that the alleged involvement of gendarmerie officers in the disappearance of Mehmet Salim Acar was not only contradicted by the repeated and consistent statements of the two eyewitnesses but was also not corroborated by any other evidence. Having regard to the information in its possession, the Court considered that the allegation that the applicant’s brother had been abducted and detained by agents of the State was based on hypothesis and speculation rather than on reliable evidence. In those circumstances, the Court concluded that it had not been established beyond reasonable doubt that the Turkish Government’s responsibility had been engaged in the abduction and disappearance of Mehmet Salim Acar. 

The alleged inadequacy of the investigation

The Court noted that the Bismil public prosecutor had opened an investigation immediately after Mrs Acar had reported her son’s disappearance to the authorities. Although the initial investigation might at first sight appear to have been in accordance with the authorities’ obligations under Article 2 of the Convention, the Court considered that the manner in which it had been pursued once the applicant had informed the authorities in July 1995 of his suspicions against the two gendarmes and the village guard in connection with his brother’s disappearance could not be regarded as complete or satisfactory. 

The Court noted that it had not been until September and October 1995 that the Bismil public prosecutor had taken evidence from those suspected of being involved in the abduction. It was also struck by the prosecutor’s failure to take any steps to ascertain the manner in which the initial investigation – under the command of one of the gendarmes who was suspected – had been carried out. In addition, no investigation had been conducted into the claims by Mehmet Salim Acar’s wife that her husband had had a quarrel shortly before the events with the brother of Harun Aca, one of the alleged suspects. Lastly, the Diyarbakır public prosecutor had not made any attempt to obtain a video recording of the television broadcast in which Mehmet Salim Acar had allegedly been seen. This was particularly surprising as it was a relevant and important piece of evidence for the investigation and would not have been difficult for the authorities to obtain. 

The Court accordingly concluded that the domestic authorities had not conducted an adequate and effective investigation into the disappearance of Mehmet Salim Acar and that there had therefore been a breach of Turkey’s procedural obligations under Article 2 of the Convention. 

Article 3 of the Convention 

It had not been established beyond reasonable doubt that the applicant’s brother had been abducted and detained in the circumstances and by the persons alleged by the applicant. Nor was there a sufficient evidentiary basis for concluding that the applicant’s brother had been subjected to ill‑treatment or torture by persons for whose acts the State was liable. There had therefore been no violation of Article 3 in respect of Mehmet Salim Acar. 

The inadequacy of the authorities’ investigation into his brother’s disappearance might have caused the applicant feelings of anguish and mental suffering. However, the Court considered that it had not been established that there were any special factors which could justify finding a violation of Article 3 of the Convention, and accordingly held that that provision had not been breached in respect of the applicant himself. 

Articles 5, 6 and 8 of the Convention 

Observing that it had not been established beyond reasonable doubt that any State agent or person acting on behalf of the State authorities had been involved in the alleged abduction and detention of the applicant’s brother, the Court considered that there was no factual basis for concluding that there had been a violation of Articles 5, 6 or 8 of the Convention. 

Articles 13 and 14 of the Convention 

As these complaints had been raised after a decision on the admissibility of the application had been given, the Court had no jurisdiction to examine them. 

Article 18 of the Convention 

On the basis of the facts as established in this case, the Court found no violation of Article 18 of the Convention. 

Articles 34 and 38 of the Convention 

The Turkish Government’s failure to act with due diligence in complying with requests by the Commission and the Court to make available evidence considered necessary for the examination of the application was incompatible with the Government’s obligations under Article 38 § 1 (a) of the Convention. The Court considered that no separate issue arose under Article 34 in that regard. It accordingly concluded that Turkey had failed to comply with its obligations under Article 38 of the Convention.
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Kayıhan and Others v. Turkey (no. 42124/98)  Violation of Article 1 of Protocol No. 1

The applicants are 19 Turkish nationals, born between 1922 and 1972 and living in Şanlıurfa or Kırıkkale (Turkey). 

In November 1994, the General Directorate of the National Water Board expropriated plots of land belonging to the applicants in Hilvan, Şanlıurfa, in order to build the Atatürk Dam. The applicants complained that the compensation they received was insufficient, relying on Article 1 of Protocol No. 1 (protection of property) and Article 14 (prohibition of discrimination). 

The Court held unanimously that the case was admissible and that there had been a violation of Article 1 of Protocol No. 1 (protection of property) of the Convention. The Court also held, unanimously, that it was unnecessary to examine the complaint raised under Article 14 and awarded the applicants EUR27,700 for pecuniary damage. (The judgment is available only in English.) 

Serdar Özcan v. Turkey (no. 55427/00)  Violation of Article 6 § 1

The applicant, Serdar Özcan, is a Turkish national born in 1976. When he lodged his application, he was detained in Iskenderun prison. On 3 June 1999, Adana State Security Court sentenced him to 15 years’ imprisonment for having participated in the activities of an illegal armed organisation. The Court of Cassation upheld his sentence. 

Relying on Article 6 (right to a fair trial), the applicant complained of the unfairness of the proceedings against him. He submitted that the state security court which had tried him was not an independent and impartial tribunal because it included a military judge. Moreover, the applicant alleged that the procedure before the Court of Cassation had infringed his defence rights because of the non-notification of the opinion of the Principal State Prosecutor. 

The Court reiterated that a civilian having to answer charges concerning “national security” before a state security court which included a military judge had a legitimate reason to fear that the court would not be independent and impartial. The Court therefore held, unanimously, that there had been a violation of Article 6 § 1. Moreover, it reiterated that a court whose lack of independence and impartiality has been established cannot under any circumstances guarantee a fair trial to those within its jurisdiction. Accordingly the Court held, unanimously, that there was no need to examine the other complaint under Article 6. 

The Court considered that the finding of a violation was sufficient to remedy the non- pecuniary damage suffered by the applicant. It reiterated that when it found that an applicant had been convicted by a court which was not independent and impartial within the meaning of Article 6 § 1, in principle the most appropriate remedy was an early retrial by an independent and impartial tribunal. The Court awarded the applicant EUR 2,000 for costs and expenses. (The judgment is available only in French.)  

No violation of Article 3

Sadak v. Turkey (nos. 25142/94 and 27099/95) Violation of Article 5 § 3

The applicant, Selim Sadak, is a Turkish national born in 1954 and living in Ankara. 

At the time of the facts alleged, he was the member for Şırnak of the Greater National Assembly and a member of the DEP political party (Democracy Party). In June 1994 the Constitutional Court dissolved that party on the ground that its activities jeopardised the territorial integrity of the State. 

Mr Sadak was detained in police custody on 1 July 1994, after having gone to the Prosecutor’s Office with a former member for the DEP. He spent his first five days of police custody in a cell without being questioned, then on 12 July 1994 was brought before the assessor judge of Ankara Security Court who ordered him to be remanded in custody. On 8 December 1994 the state security court sentenced him to 15 years’ imprisonment for belonging to an armed gang. 

The applicant submitted that the length and conditions of his police custody, namely 11 days without any contact with the outside world, infringed Article 3 of the Convention (prohibition of inhuman or degrading treatment). Moreover, relying on Article 5 § 3 (right to liberty and security), he complained of not having been brought “promptly” before a judge. 

The Court observed that the applicant had not been held by the police in conditions of sensory deprivation and social isolation. Although he had not had any contact with the outside world, he had been in contact with the staff of the detention centre and with other persons being held in police custody. Moreover, as he had not been questioned at all, his detention could be construed as an extended period of waiting which was not so long as to affect his personality. The Court therefore considered that his detention was not per se so serious as to amount to inhuman or degrading treatment within the meaning of Article 3 and held, unanimously, that Article 3 had not been violated. 

The Court observed that the applicant had been held in police custody for 11 days before being brought before a judge. Even assuming that the activities of which he was suspected could be linked with a terrorist threat, the Court could not accept that it was necessary to detain him for 11 days without judicial intervention. Accordingly it held unanimously that there had been a violation of Article 5 § 3. 

The Court awarded the applicant EUR 4,000 for non-pecuniary damage and EUR 3,000 for costs and expenses. (The judgment is available only in French.)
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CHAMBER JUDGMENT IN THE CASE OF 

ÖZALP AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Özalp and Others v. Turkey (application no. 32457/96).  

The Court held unanimously that there: 

  had been a violation of Article2 (right to life) of the European Convention on Human Rights concerning Cavit Özalp’s death;

  had been a violation of Article2 of the Convention concerning the failure to conduct an effective investigation into the death of Cavit Özalp;

  had been no violation of Article3 (prohibition of torture);

  had been a violation of Article13 (right to an effective remedy); and, 

  that there was no need to determine whether there had been a breach of Article 6 § 1 (right to a fair hearing). 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 30,000euros(EUR) for pecuniary damage, EUR25,000 for non-pecuniary damage and EUR6,000 for costs and expenses. (The judgment is available only in English.)  

1.Principal facts 

The applicants, Makbule Özalp, Suat Özalp, Hacı Özalp, Sercan Özalp, Gülcan Özalp, Mehmet Özalp, and Osman Özalp, are Turkish nationals, born in 1955, 1975, 1977, 1979, 1981, 1985, and 1988 respectively. They are the wife and children of the deceased, Cavit Özalp, and were living, at the material time, in the province of Diyarbakır (Turkey). 

On 24 August 1995 Cavit Özalp was taken into custody by gendarmes from Bismil Gendarme District Command on suspicion of being a member of the PKK (proscribed as a terrorist organisation) and of aiding and abetting the PKK. The same day, Hacı Özalp stated that he saw his father, Cavit Özalp, but was not allowed to speak to him.  

The Turkish Government claimed that Cavit Özalp informed the gendarmes that PKK terrorists were occasionally staying in his house and that he was providing them with food and military equipment, such as weapons, clothes and medicine. He allegedly also stated that he had dug a shelter with the terrorists, on the slopes of a hill near the Pamuk River in the Sarıhüseyin hamlet attached to the Serçeler village, to hide equipment. 

On 24 August 1995 Cavit Özalp was taken to Bismil Health Centre for a medical examination. According to the medical report, there were no signs of ill-treatment on his body. 

According to the Government, on 26 August 1995 at 4 a.m., gendarmes conducting a search to locate the shelter were guided by Cavit Özalp to a shelter near the Şedat road in the village of Kamberli. The soldiers asked Cavit Özalp to open the shelter, while protecting themselves at a safe distance. As Cavit Özalp opened the cover, there was an explosion, which killed him. The soldiers allegedly found weapons, medical equipment and clothes in the shelter. 

On 24 November 1995 the public prosecutor at Diyarbakır State Security Court decided that no prosecution should be brought against Cavit Özalp on the ground that he had died. 

On 14 November 1995 Bismil public prosecutor accused the non-commissioned officer in charge of the search of causing Cavit Özalp’s death through negligence. Not having the jurisdiction to bring proceedings against the non-commissioned officer, however, he transferred the case file to Bismil District Administrative Council.  

On 5 February 1996 the applicants’ representatives filed a petition with the public prosecutor attached to Diyarbakır State Security Court, requesting a copy of the arrest and autopsy reports as well as the public prosecutor’s decision of non-prosecution.The public prosecutor refused to provide the documents. 

On 28 February 1996 the district administrative council issued a decision stating that no prosecution should be brought against the members of the security forces, who had performed their duty with diligence.   

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 4 March 1996 and transmitted to the Court on 1 November 1998. It was declared partly admissible on 31 August 2000.  

Judgment was given by a Chamber of seven judges, composed as follows: 

Christos Rozakis (Greek), President,
Peer Lorenzen (Danish),
Giovanni Bonello (Maltese),
Nina Vajić (Croatian),
Egil Levits (Latvian),
Snejana Botoucharova (Bulgarian), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Santiago Quesada, Deputy Section Registrar. 

3.Summary of the judgment 

Complaints 

The applicants alleged, among other things, that Cavit Özalp was killed while in custody and that there was no effective investigation into the circumstances of his death. They relied on Articles: 2, 3, 6 § 1 and 13. 

Decision of the Court 

Article 2  

The death of Cavit Özalp

The Court noted that the authorities were certainly in a position to evaluate the risks inherent in visiting the alleged site of the shelter in question, at the relevant time. Being aware of the risk of explosion when Cavit Özalp opened the door of the shelter, the gendarmes had protected themselves. In the absence of any indication of other steps taken to protect Cavit Özalp’s life, it could reasonably be inferred that the authorities had failed to take preventative measures to protect his life. The Court therefore considered that there had been a violation of Article 2 concerning Cavit Özalp’s death. 

Lack of effective investigation

The Court noted that serious doubts arose as to the ability of the administrative authorities concerned to carry out an independent investigation into Cavit Özalp’s death. The rapporteur appointed by the District Administrative Council to conduct further investigations based his findings solely on the evidence provided by the accused gendarme officers, without requesting expert reports or any submissions from Cavit Özalp’s family or the village mayor who had signed the incident report. Bismil Administrative Council adopted the rapporteur’s report and decided that there was no need to bring criminal proceedings against the accused gendarme officers. The case was then automatically referred to the Diyarbakır Regional Administrative Court which upheld the Administrative Council’s decision. The Court observed, therefore, that the domestic authorities seemed to have accepted the accused gendarme officers’ account of the facts without question and without hearing any further witnesses. The authorities had therefore failed to carry out an effective investigation into the circumstances of Cavit Özalp’s death, in violation of Article2. 

Article 3 

The Court observed that the applicants had initially submitted that Cavit Özalp had been tortured while in custody. However they had failed to provide any evidence in support of their allegations. In a written statement submitted to the Court, Hacı Özalp stated that he had seen his father in custody, but had made no mention of his being ill-treated. The Court further noted that a medical report of 24 August 1995 found no signs of ill-treatment on Cavit Özalp’s body.The Court found nothing in the case-file to enable it to conclude that Cavit Özalp had been tortured in custody and, therefore, held that there had been no violation of Article 3.  

Articles 6 § 1 and 13 

The Court recalled that, although the authorities had had an obligation to carry out an effective investigation into the circumstances of Cavit Özalp’s death, there had been no effective criminal investigation within the meaning of Article 13. The Court further noted that the applicants’ representative had been refused copies of the arrest and autopsy reports and that no statement was taken from the Özalp family during the investigation. The applicants having been denied access to an effective remedy, including compensation, the Court held that there had been a violation of Article 13. 

In the light of that finding the Court did not find it necessary to determine whether there had been a violation of Article 6 § 1.
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Chamber judgments concerning the Czech Republic, Italy, Romania and Turkey

Mamaç and others v. Turkey (nos. 29486/95, 29487/95 and 29853/96) Violation of Article 5 §§ 3 and 4 No violation of Article 6 §§ 1 and 3(c) 

The applicants, Yavuz Mamaç, Necdet Dinçel and Nevzat Kalaycı, are Turkish nationals. They were born in 1976, 1960 and 1959 respectively. 

As part of a police operation carried out against the illegal organisation DHKP/C (Revolutionary Party for the People’s Liberation/Front) Mr Dinçel and Mr Kalaycı were arrested on 14 April 1995 and taken into police custody. During the operation the police seized from the suspects’ homes home-made bombs and equipment used in the preparation of explosives. Mr Mamaç, who was suspected of assisting the organisation, was arrested and taken into police custody the next day. On 26 April 1995 the applicants were brought before a judge who ordered them to be detained pending trial. They were prosecuted under the Prevention of Terrorism Act. 

On 7 October 1997 Izmir State Security Court convicted them of the offence with which they had been charged and sentenced Mr Mamaç to 14 years and four months’ imprisonment, Mr Dinçel to three years and nine months and Mr Kalaycı to 30 years. In a judgment of 1 July 1998 the Court of Cassation upheld their conviction. 

Relying on Article 5 §§ 3 and 4 (right to liberty and security) of the Convention, the applicants complained of the length of their detention in police custody and of the lack of a remedy by which to challenge the lawfulness of their detention. They complained, under Article 6 §§ 1 and 3 (c) (right to a fair trial) of the Convention, that they had been unable to contact their lawyer while in police custody and that they had subsequently been able to meet her only in the presence of police officers. 

The Court noted that Mr Dinçel and Mr Kalaycı had been kept in police custody for 12 days and Mr Mamaç for 11 days. Even if the activities of which they were accused had concerned a terrorist threat, the Court could not accept that it had been necessary to detain them for 11 or 12 days without any judicial intervention. Accordingly, it concluded, unanimously, that there had been a violation of Article 5 § 3. 

With regard to the complaint that the applicants could not challenge the lawfulness of their police custody, regardless of whether the judge who ordered their detention pending trial ruled on this point, the Court reiterated that he had not intervened until the end of an 11 and 12-day period, which was inconsistent with the notion of “promptly”. It was clear from the Court’s case-law that there was no adequate and effective remedy in Turkish law by which a placement in police custody could be challenged for failing to meet the Convention requirements. The Court therefore concluded, unanimously, that there had been a violation of Article 5 § 4 of the Convention. 

With regard to the complaint of unfairness of the proceedings, the Court noted that the applicants, who had been represented by a lawyer in the National Security Court and the Court of Cassation, had been able to challenge the evidence produced and the statements they had made during the investigation. The Court noted that Mr Mamaç and Mr Dinçel had not disputed before the Turkish authorities the reliability of the records indicating that they had talked to their lawyer. Regarding Mr Kalaycı, it observed that he had exercised his right to silence during the preliminary investigation. Although the applicants’ lawyer had been asked to give further details on this point, the Court noted that the information had given was insufficient. It also noted that the applicants had not submitted any evidence to show that their lawyer’s absence during their period in police custody had infringed their rights. Since it was clear from the material in the Court’s possession that the substance of the concept of fairness enshrined in Article 6 had not been infringed and that the rights of the defence had not been irretrievably prejudiced in a manner incompatible with the rights guaranteed to an accused under Article 6, the Court concluded, unanimously, that there had not been a violation of Article 6 §§ 1 and 3(c). 

Under Article 41 (just satisfaction) of the Convention the Court awarded Mr Kalaycı and MrDinçel EUR4,000 each for non-pecuniary damage and Mr Mamaç EUR3,700. It also awarded them EUR2,000 jointly for costs and expenses. (The judgment is available only in French). 

Tezcan Uzunhasanoğlu v. Turkey (no. 35070/97) Violation of Article 6 § 1

The applicant, Ayşe Tezcan Uzunhasanoğlu, is a Turkish national, born in 1963 and living in Istanbul. She was accused of aiding and abetting an illegal organisation, the Devrimci-Sol (Revolutionary-Left), and was sentenced to three years and nine months’ imprisonment by a state security court.  

She alleged, in particular, that she had been denied a fair hearing on account of the presence of a military judge on the bench of the Istanbul State Security Court which tried and convicted her. She further complained that the Court of Cassation had based its decision on witness statements taken at the police station, which the witnesses subsequently repudiated as having been made under duress. The applicant finally contended that the Court of Cassation had not respected the principles of an adversarial procedure or respect for equality of arms and had not held a hearing. 

Finding that the applicant’s fears as to the state security court’s lack of independence and impartiality could be regarded as objectively justified, the Court held, unanimously, that there had been a violation of Article6 § 1. The Court further held, unanimously, that it was unnecessary to examine the applicant’s other complaints under Article 6 and that a finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage suffered. The applicant was awarded EUR 3,000 for costs and expenses. (The judgment is available only in English.)
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CHAMBER JUDGMENT IN THE CASE OF BULDAN v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Buldan v. Turkey (application no. 28298/95).  

The Court held, unanimously, that there had been:

· no violation of Article 2 (right to life) of the European Convention on Human Rights concerning the death of the applicant’s brother;

· a violation of Article 2 concerning the lack of an adequate and effective investigation into his death;

· no violation of Article 3 (prohibition of torture or inhuman or degrading treatment or punishment) of the Convention; 

· a violation of Article 13 (right to an effective remedy);

no violation of Article 14 (prohibition of discrimination). 

Under Article 41 (just satisfaction), the Court awarded the applicant 6,000 euros (EUR) for non-pecuniary damage and EUR 10,000 for costs and expenses. The widow and children of the applicant’s brother were awarded EUR 10,000 for non-pecuniary damage. (The judgment is available only in English.)  

1.Principal facts 

The applicant, Nejdet Buldan, is a Turkish national of Kurdish origin, born in 1948 and living in Gelsenkirchen (Germany). 

On 3 June 1994 at about 4.30 a.m. while the applicant’s brother, Savaş Buldan, was leaving the casino at the Çınar Hotel in the Yeşilyurt area of Istanbul, together with his two friends, they were approached by seven or eight people with walkie-talkies, firearms and bullet-proof vests who introduced themselves as police officers. The three men were then forced into three cars. 

The applicant began a search, and contacted members of Parliament, the Governor of Istanbul and the media. The Office of the Prime Minister was also informed about the kidnapping. The applicant and his legal representative made a further written application to the Bakırköy public prosecutor’s office. However, the initial enquiries made by the authorities showed that the three men had not been taken into custody. 

At about 9 p.m. that day, a man contacted the Yığılca gendarmerie station within the district of Bolu, some 270kilometres from where the three men had been abducted, informing them that he had seen three bodies in an area near the river where he had gone to fish. The preliminary investigation of the bodies revealed that the three men had been shot at point-blank range. On 4 June 1994 the applicant identified the bodies of his brother and his two friends. 

An investigation was undertaken and murder charges brought against Savaş Buldan’s suspected killer, who was acquitted for lack of evidence on 18 November 1999.  

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 2 December 1994 and transmitted to the European Court of Human Rights on 1 November 1998. It was declared admissible on 4 June 2002. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Karel Jungwiert (Czech),
Volodymyr Butkevych (Ukrainian),
Wilhelmina Thomassen (Netherlands),
Mindia Ugrekhelidze (Georgian), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Lawrence Early, Deputy Section Registrar.  

3.Summary of the judgment  

Complaints 

Mr Buldan claimed that his brother, Savaş Buldan, was ill-treated and killed following his abduction in 1994 by undercover State agents and that the Turkish authorities failed to carry out an effective and adequate investigation into his death. He further alleged that he himself had received life-threatening messages and that he had had to leave Turkey to live in Germany as a result. He relied on Articles 2, 3, 13 and 14. 

Decision of the Court 

Article 2 

Death of the applicant’s brother

The Court noted that the Susurluk Report, which stated that it had been a State strategy to kill wealthy Kurdish people who supported the PKK (proscribed as a terrorist organisation under Turkish law), had referred to the killing of Savaş Buldan. In addition, Hanefi Avcı, former head of Istanbul and Diyarbakır Police Intelligence, had maintained that that the kidnapping and assassination of Savaş Buldan had been carried out by a special team made up of State officials and civilians.  

However, the Court observed that there was no indication in the case-file that the applicant’s brother had been threatened by anyone, or that he had had reason to believe that his life was at risk prior to his death. It further noted that there were no eyewitnesses to Savaş Buldan’s killing.  

The Court recalled that the Susurluk Report could not be relied on to establish to the required standard of proof that State officials were implicated in any particular incident. Notwithstanding the fact that the name of the applicant’s brother was mentioned in the report, the actual circumstances in which he had died remained a matter of speculation and assumption. Accordingly, there was insufficient evidence on which to conclude that the applicant’s brother was, beyond reasonable doubt, killed by or with the connivance of State agents in the circumstances alleged by the applicant. There had, therefore, been no violation of Article 2. 

Adequacy of the investigation

The Court noted striking omissions in the conduct of the investigation into the kidnapping and subsequent death of the applicant’s brother, for example: 

  the authorities did not make any serious attempt to investigate the possible involvement of State agents in the killing;

  a link between the killing of Savaş Buldan and the special team mentioned in the Susurluk Report was ignored;

  the Turkish authorities never provided any information about the owner of a car which had been identified as one of those used on 3 June 1994;

  there was no real co-ordination between the different public prosecutors dealing with the case.  

Considering that the national authorities had failed to carry out an adequate and effective investigation into the circumstances surrounding the death of the applicant’s brother, the Court concluded that there has been a violation of Article 2. 

The applicant’s right to life

The Court was not persuaded that the applicant’s allegations concerning the receipt of life-threatening messages were of such a nature or degree as to breach Article 2. There had, therefore, been no violation of Article 2 concerning the applicant. 

Article 3 

As it had not been established that any State agent was implicated, directly or indirectly, in the killing of the applicant’s brother, the Court found no violation of Article 3. 

Article 13 

The Court observed that it was not in dispute that the applicant’s brother was the victim of an unlawful killing and that the Turkish authorities had an obligation to carry out an effective investigation into the circumstances surrounding his killing. However, no effective criminal investigation could be considered to have been conducted. The Court therefore found that there had been a violation of Article 13, because the applicant had been denied an effective remedy in respect of the death of his brother and thereby access to any other available remedies at his disposal, including a claim for compensation. 

Article 14 

The Court found no violation of Article 14, having found the applicant’s allegations to be unsubstantiated.
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Chamber judgments concerning Austria, Bulgaria, Greece, Italy, and Turkey

Sarıkaya v. Turkey (no. 36115/97) Violation of Article 5 §§ 3 and 4 No violation of Article 6 §§ 1 and 3 (c)

The applicant, Mehmet Nesih Sarıkaya, is a Turkish national of Kurdish origin born in 1971.  

During a police operation against the PKK (Workers’ Party of Kurdistan), proscribed as a terrorist organisation under Turkish law, the applicant was arrested and taken into police custody on 7 September 1996. On 27 September 1996 he was taken before a judge, who ordered his detention pending trial. The applicant was prosecuted on charges of separatism and undermining the integrity of the State, and was sentenced to death by the Erzurum National Security Court, the sentence later being commuted to life imprisonment. The Court of Cassation upheld that judgement on 23 August 1999. 

Relying on Article 5 §§ 3 and 4 (right to liberty and security), the applicant complained of the length of his detention in police custody and the lack of a domestic remedy whereby he could contest its unlawfulness. In addition, relying on Article 6 §§ 1 and 3 (c) (right to a fair trial), taken separately or in conjunction with Article 14 (prohibition of discrimination), he complained that he had not been able to contact his lawyer while in police custody or before the investigating judge. 

The Court noted that Mr Sarıkaya had remained in police custody for 20 days. Even supposing that the activities he was accused of had any link with a terrorist threat, the Court could not accept that it was necessary to hold him for more than 20 days without judicial intervention. It therefore held unanimously that there had been a violation of Article 5 § 3.

As to the complaint that the applicant could not challenge the lawfulness of his detention in police custody, the Court observed that, irrespective of whether the judge who ordered his detention pending trial had ruled on the question, the judge’s order had been made only after 20 days had elapsed, a period which sat ill with the notion “speedily”. Moreover, it was apparent from the Court’s case-law that in Turkish law there was no appropriate and effective remedy whereby a person held in police custody could challenge the compatibility of his detention with the requirements of the Convention. The Court therefore concluded unanimously that there had been a violation of Article 5 § 4 of the Convention.

As regards the complaint concerning the unfairness of the proceedings, the Court examined this under Article 6 §§ 1 and 3 (c). it noted from the file that the applicant had had the opportunity to discuss the veracity of the statements and evidence obtained while he was in police custody. He had been represented by a lawyer who had helped him to prepare his defence, even though he had not been willing to rely fully and entirely on his assistance. Although the applicant had not been able to consult a lawyer as soon as he was taken into police custody, the Court considered that the fairness of the proceedings had not been impaired in substance and that the defendant’s rights had not been irreparably prejudiced in a manner incompatible with the guarantees of Article6. It accordingly held unanimously that there had been no violation of Article 6 §§1 and 3 (c). 

Under Article 41 of the Convention (just satisfaction), the Court awarded Mr Sarıkaya EUR7,500 for pecuniary and non-pecuniary damage and EUR2,000 for costs and expenses. (The judgment is available only in French.) 

Yazgan v. Turkey (no. 49657/99)
Yazganoğlu and Others v. Turkey (no. 50915/99) Violation of Article 1 of Protocol No. 1 

Yazgan v. Turkey

The applicants, Faik and Melahat Yazgan, are Turkish nationals who were born in 1930 and 1929 respectively and live in Istanbul. They owned a plot of land at Yenibosna (Istanbul) which the State expropriated in 1995 with a view to the construction of a school. Disagreeing with the amount of the compensation for expropriation, the applicants took their case to the Turkish courts. The Court of Cassation awarded them additional compensation which was paid to them in February 1999. 

Yazganoğlu and Others v. Turkey 

The applicants, Rukiye Feride Yazganoğlu, Esma Yazganoğlu, Mukaddes Fikriye Yazganoğlu and Fatih Yazganoğlu, are Turkish nationals who were born in 1979, 1983, 1958 and 1980 respectively and live in Izmir. They owned a plot of land at Işıklar (Izmir) which the State expropriated in 1991. Challenging the amount of the compensation paid to them, the applicants took their case to the Turkish courts. The Court of Cassation awarded them additional compensation which the administrative authorities paid to them in December 1998. 

In the two above Turkish cases the applicants complained of an infringement of their right to peaceful enjoyment of their possessions on account of the delay by the administrative authorities in paying them the additional compensation for expropriation awarded to them by the courts. They relied on Article 1 of Protocol No. 1 (protection of property). 

The Court observed that it had already found violations of the Convention in earlier cases raising similar issues to those of the present case. It noted that the delays in paying the additional compensation for expropriation were imputable, in both cases, to the administrative authorities and had caused the applicants to suffer prejudice distinct from the expropriation of their possessions. On account of these delays they had suffered an individual and excessive burden which had upset the fair balance that should obtain between the requirements of the general interest and protection of the right to peaceful enjoyment of possessions. Consequently, the Court held unanimously, in both cases, that there had been violations of Article 1 of Protocol No. 1. 

In the case of Yazganoğlu and Others the Court awarded the applicants jointly EUR3,000 for pecuniary damage and EUR1,200 for costs and expenses; in the Yazgan case it awarded the applicants EUR6,500 for pecuniary damage and EUR 1,500 for costs and expenses. (These judgments are available only in French.) 

Violation of Article 6 § 1

In the three Turkish cases below the applicants were brought before a national security court and sentenced to terms of imprisonment for membership of, or providing aid and assistance to, illegal armed organisations. Relying on Article 6 § 1 (right to a fair trial), they submitted that their case had not been heard by an independent and impartial tribunal because one of the members of a national security court was always a military judge. In the cases of Özer and Others v. Turkey and Yavuzaslan v. Turkey, the applicants further complained that they had not been assisted by a lawyer while in police custody. 

Haydar Güneş v. Turkey (no. 46272/99)

The applicant, Haydar Güneş, is a Turkish National who was born in 1965. As a member of an illegal organisation, the TDKP (Revolutionary Communist Party of Turkey), he was sentenced in 1997 to 30 years’ imprisonment. 

Özer and Others v. Turkey (no. 48059/99)

The applicants, Kazım Özer and Hüseyin Kayacı, Turkish nationals who were born in 1976 and 1969 respectively, used to live in Bergama (Izmir). Mr Kayacı died in 2001 after going on hunger strike while serving his sentence in Buca Prison. The Court then authorised his heirs, namely his parents and sister, to pursue the present proceedings. In 1998 the applicants were both sentenced to 12 years and six months’ imprisonment for membership of an illegal organisation, the MLKP (Marxist-Leninist Communist Party).  

Yavuzaslan v. Turkey (no. 53586/99)

The applicant, Murat Yavuzaslan, is a Turkish National who was born in 1972 and lives in Denizli. In 1996 he was sentenced to three years and nine months’ imprisonment for membership of an illegal armed organisation, the TDKP (Revolutionary Communist Party of Turkey). 

The Court reiterated that when civilians had to answer criminal charges in a national security court one of whose members was a military judge they had a legitimate reason to fear that the court would not be independent and impartial. It accordingly held unanimously in each of these cases that there had been a violation of Article 6 § 1 of the Convention.  

As regards the applicants’ other complaints relating to the unfairness of the proceedings in the cases of Özer and Others and Yavuzaslan, the Court reiterated that a court which had been shown not to be independent or impartial could not, in any event, guarantee a fair trial to those whose cases were brought before it; the Court accordingly considered that it was not necessary to examine those complaints. 

With regard to the application of Article 41 of the Convention (just satisfaction), the Court held unanimously, in each of the above cases, that the judgment in itself constituted sufficient just satisfaction for the non-pecuniary damage alleged by the applicants, with the exception of Mr Kayacı’s heirs, to whom it awarded EUR3,000. The Court observed that, when it held that an applicant had been found guilty by a court which was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress was in principle a speedy retrial before an independent and impartial court. In the cases of Haydar Güneş and Yavuzaslan the Court awarded the applicants EUR2,000 for costs and expenses, less the EUR660 already received by Mr Yavuzaslan from the Council of Europe in legal aid. In the case of Özer and Others, the Court awarded jointly to Mr Özer and Mr Kayacı’s heirs EUR3,000 for costs and expenses, less the EUR630 they had already received from the Council of Europe in legal aid. (These judgments are available only in French.)
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Chamber judgments concerning Russia and Turkey

Dönmez v. Turkey (no. 48990/99)

Mehmet Salih and Abdülsamet Çakmak v. Turkey (no. 45630/99) Violations of Article 1 of Protocol No. 1 

Dönmez

The applicant, Ali Dönmez, is a Turkish national who was born in 1936 and lives in Izmir. He is the former owner of land in Balçova (Izmir) which was expropriated by the State in 1993.

Mehmet Salih and Abdülsamet Çakmak

The applicants, Mehmet Salih and Abdülsamet Çakmak, are Turkish nationals who live in Diyarbakır. They are the former owners of land in the village of Kurudere (Diyarbakır) which was expropriated by the State in 1993. 

In the above two Turkish cases the applicants complained of an infringement of their right to the peaceful enjoyment of their possessions as a result of the delay by the authorities in paying them the additional compensation which had been awarded them by the courts. They relied on Articles 1 of Protocol No. 1 (protection of property). In the case of Mehmet Salih and Abdülsamet Çakmak, the applicants also relied upon Articles 8 (right to respect for family life) and 13 (right to an effective remedy). 

The Court noted that the delay in paying additional compensation was in both cases attributable to the authorities and had caused the applicants to sustain a separate loss in addition to the loss deriving from the expropriation of their possessions. Consequently, the Court held unanimously that in both cases there had been a violation of Article 1 of Protocol No. 1 and that it was not necessary to examine the other complaints raised in the case of Mehmet Salih and Abdülsamet Çakmak. 

The Court held that the finding of a violation was sufficient just satisfaction for the non-pecuniary damage suffered by the applicants. It awarded Mr Dönmez EUR26,800 for pecuniary damage and in the case of Mehmet Salih and Abdülsamet Çakmak, awarded the applicants jointly EUR1,250 for pecuniary damage and EUR500 for costs and expenses. (The judgment Dönmez is available only in English and the judgment Mehmet Salih and Abdülsamet Çakmak in French.)
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Chamber judgments concerning Bulgaria, Greece and Turkey

Cıbır v. Turkey (no. 49659/99)

Koçak and Others v. Turkey (no. 42432/98)  Violations of Article 1 of Protocol No. 1 

Cıbır v. Turkey

The applicant, Adil Cıbır, is a Turkish national living in Ankara. He is the former owner of land in Mamak (Ankara) which was expropriated by the State in 1992. 

Koçak and Others v. Turkey

The applicants, Ismet Koçak and Hasan Koçak, are Turkish nationals, born in 1943 and 1939 respectively and living in Istanbul. They are the former owners of land in Istanbul which was expropriated by the State in 1993. 

In the above two Turkish cases the applicants complained of an infringement of their right to the peaceful enjoyment of their possessions as a result of the delay by the authorities in paying them the additional compensation which had been awarded them by the courts. They relied on Article 1 of Protocol No. 1 (protection of property) and Article 14 (prohibition of discrimination) of the Convention. 

The Court noted that the delay in paying additional compensation was in both cases attributable to the authorities and had caused the applicants to sustain a separate loss in addition to the loss deriving from the expropriation of their possessions. Consequently, the Court held unanimously that in both cases there had been a violation of Article 1 of Protocol No. 1 and that it was not necessary to examine the other complaints raised. 

The Court held that the finding of a violation was sufficient just satisfaction for the non-pecuniary damage suffered by the applicants. It awarded Mr Cıbır EUR1,400 for pecuniary damage and EUR300 for costs and expenses and Ismet and Hasan Koçak were awarded jointly EUR1,000,000 for pecuniary damage and EUR1,000 for costs and expenses. (The judgments are only available in English.)
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Chamber judgments concerning the Czech Republic, Hungary, Poland and Turkey 

Akçakale v. Turkey (no. 59759/00) Violation of Article 6 § 1

The applicant, Aslan Akçakale, is a Turkish national born in 1976. He was sentenced to eight years and four months’ imprisonment by a national security court for belonging to the PKK (Workers’ Party of Kurdistan), which is regarded as a proscribed terrorist organisation under Turkish law. 

He complained under Article 6 § 1 (right to a fair trial) of the Convention that he did not have a fair hearing and about the length of the proceedings (which lasted about five years and three months). 

The Court held unanimously that the case was admissible and that there had been a violation of Article 6 § 1 concerning the lack of independence and impartiality of the state security court but not in relation to the length of the proceedings. The Court further held, unanimously, that the judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage suffered and awarded the applicant EUR1,500 for costs and expenses. (The judgment is available only in French.)
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Chamber judgments concerning 

Austria, France, Greece, Italy, Lithuania and Turkey

Baransel and Others v. Turkey (no. 41578/98)

H.B. and Others v. Turkey (no. 38883/97)

İ.I. v. Turkey (no. 38420/97)

Kaya and Others v. Turkey (no. 36564/97) Violations of Article 1 of Protocol No. 1 

The applicants in Baransel and Others are: F. Melek Baransel, Selma Öztok, Saliha Parlaöz, Z. Semra Gülüser, Z.Neriman Gülüser, Turgut Baransel, K. Süha Gülüser and Soner Gülüser. They are all Turkish nationals living in Istanbul and former owners of land in Bursa, which were expropriated by the State in 1995. The applicants in the other three cases are Turkish nationals who live in Şanlıurfa. They were former owners of land in Birecik which were expropriated by the State in 1996. 

In all four cases the applicants complained of an infringement of their right to the peaceful enjoyment of their possessions as a result of the delay by the authorities in paying them the additional compensation which had been awarded them by the courts. All the applicants relied on Article 1 of Protocol No. 1 (protection of property) and – except in the case Baransel and Others – on 6 § 1 (right to a fair hearing within a reasonable time). 

The Court noted that the delay in paying additional compensation was in both cases attributable to the authorities and had caused the applicants to sustain a separate loss in addition to the loss deriving from the expropriation of their possessions. Consequently, the Court held unanimously that in these four cases, there had been a violation of Article 1 of Protocol No. 1 and that it was not necessary to examine the other complaints raised under Article 6 § 1.

In payment for pecuniary damage, the Court awarded the applicants jointly EUR87,000 in the case of Baransel and Others, EUR45,951 in the case of H.B. and Others, EUR2,400 to Mr I.I. and EUR45,000 to Mr Kaya. The Court held that in each of these cases, the finding of a violation was sufficient just satisfaction for the non-pecuniary damage suffered by the applicants. It awarded EUR100 to Mr Kaya for costs and expenses. (The judgments are only available in French.) 

Yurttas v. Turkey (nos. 25143/94 and 27098/95) No violation of Article 3 Violation of Article 5 § 3 No violation of Article 6 §§ 1 and 3 (c) and (d) Violation of Article 10

The applicant, Sedat Yurttas, is a Turkish national who was born in 1961 and lives in Ankara. 

At the material time, he was a member of the Grand National Assembly and of a political party, the DEP (Democracy Party). In June 1994 the DEP was dissolved by the Constitutional Court on the grounds that it was carrying on activities that were harmful to the territorial integrity of the State.  

Mr Yurttas was taken into the custody of the security forces on 1 July 1994, after surrendering to the public prosecutor’s office with another former member of Parliament from the DEP. He spent his first five days in custody in a cell without being questioned. On 12 July 1994 he was brought before a judge of the Ankara State Security Court who ordered his detention pending trial. The State Security Court sentenced him to fourteen-months’ imprisonment for separatist propaganda owing to the tenor of statements he had made both individually and jointly with other members of the DEP. 

The applicant maintained that the length and conditions of his detention by the security forces contravened Article 3 (prohibition of inhuman or degrading treatment) and Article 5 § 3 (right solidity and security) of the Convention. He complained under Article 6 that he had not had a fair trial in that he had been denied access to a lawyer while in custody and had not been able to have the prosecution witnesses examined. Lastly, he alleged that his conviction had infringed his right to freedom of thought and expression, in breach of Articles 9 and 10 of the Convention. 

The Court noted that the applicant had not been held in sensory isolation coupled with social isolation while in the custody of the security forces. Although he had not had any contact with the outside world, he did have contact with members of staff working on the premises and other detainees. Furthermore, in the absence of any questioning, his detention amounted to a prolonged wait that was not so excessively long as to affect him pyschologically. Consequently, the Court found that the applicant’s detention by the security forces did not, in itself, reach the minimum level of severity necessary to constitute inhuman or degrading treatment within the meaning of Article 3 and held unanimously that there had been no violation of that provision.  

The Court noted that the applicant had spent 11 days in custody before being brought before a judge. Even supposing that he was suspected of activities linked to a terrorist threat, the Court could not accept that it had been necessary for him to be detained for 11 days without judicial intervention. Consequently, it held unanimously that there had been a violation of Article 5 § 3. 

On the facts of the case, the Court could not find that the applicant’s rights of defence were irreparably harmed while he was in the custody of the security forces or that his inability to communicate with a lawyer during that period had deprived him of a fair trial. Consequently, it held unanimously that there had been no violation of Article 6 § 3 (c). The Court further found that the witness statements referred to by the applicant had not served as a basis for his conviction but related to charges that were not proved. Accordingly, it held that there had been no violation of Article 6 §§ 1 and 3 (d). 

The Court decided to examine the allegation of a violation of the right to freedom of thought and expression under Article 10. It noted that Mr Yurttas had been speaking as a politician and as an actor on the Turkish political stage. He had not incited violence or armed resistance or even an uprising and had not used hate speech. His sentence to fourteen months’ imprisonment was disproportionate to the aims pursued and, therefore, not “necessary in a democratic society”. Consequently, the Court held unanimously that there had been a violation of Article 10. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded Mr Yurttas EUR10,000 for non-pecuniary damage and EUR4,000 for costs and expenses.
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CHAMBER JUDGMENT IN THE CASE OF ALTUN v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Altun v. Turkey (application no. 24561/94). 

The Court held unanimously that:

  there had been a violation of Article 3 (prohibition of inhuman and degrading treatment or punishment) of the European Convention on Human Rights;

  there had been no violation of Article 5 (right to liberty and security) of the Convention;

  it was unnecessary to determine whether there has been a breach of Article 6 (right to a fair trial);

  there had been a violation of Article 8 (right to respect for family life);

  there had been a violation of Article 13 (right to an effective remedy);

  there had been no violation of Article 14 (prohibition of discrimination);

  there had been no violation of Article 18 (limitation on use of restrictions on rights);

  there had been a violation of Article 1 of Protocol 1 (protection of property).  

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 22,000euros(EUR) for pecuniary damage, EUR14,500 for non-pecuniary damage and EUR15,000 for costs and expenses. 

(The judgment is available only in English.) 

1.Principal facts 

The applicant, Abdullah Altun, is a Turkish national who was born in 1933 and lives in Diyarbakır. Until the end of 1993, he lived in the village of Akdoruk, attached to the Kulp District in the province of Diyarbakır. The applicant left and never returned to the village after the alleged incident. 

The facts of the case were disputed by the two parties. In view of the testimonies of witnesses heard by the European Commission of Human Rights during its fact-finding mission and documentary evidence submitted by the parties, the European Court of Human Rights concluded that, on 13 November 1993, early in the morning a large number of soldiers arrived in the village of Akdoruk. The soldiers had a list of names in their hands and started to set fire to some of the houses. The applicant was not in the village at the time of the incident, having gone to the fields to work. From where he was standing, the applicant saw the smoke and flames rising from the village. The applicant’s house, belongings and livestock were destroyed during the incident. 

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 30 June 1994 and declared admissible by the Commission on 11September 1995. Delegates of the Commission took oral evidence at a hearing in Ankara between 28 June to 2 July 1999. The case was transmitted to the Court on 1 November 1999. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Viera Strážnická (Slovakian), President,
Josep Casadevall (Andorran),
Rait Maruste (Estonian),
Stanislav Pavlovschi (Moldovan),
Lech Garlicki (Polish),
Elisabet Fura-Sandström (Swedish), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Michael O’Boyle, Section Registrar. 

3.  Summary of the judgment 

Complaints 

The applicant alleged that State security forces destroyed his family home and possessions. He also maintained that his property was destroyed as the result of an official policy concerning the treatment of people of Kurdish origin. He relied on Articles 3, 5, 6, 8, 13, 14, and 18 of the Convention and Article1 of Protocol 1 to the Convention. 

Decision of the Court 

Article 3

The Court noted that the applicant’s home was burned down in front of members of his family, depriving them of shelter and support and obliging them to leave their home and friends. Considering that the destruction of the applicant’s home and possessions in the above circumstances must have caused him suffering of sufficient severity for the acts of the security forces to be categorised as inhuman treatment within the meaning of Article 3, the Court concluded that there had been a violation of Article3. 

Article 5

The Court observed that the applicant was never arrested or detained, or otherwise deprived of his liberty. The applicant’s insecure personal circumstances arising from the loss of his home did not fall within the notion of security of person as envisaged by Article 5 § 1 of the Convention. There had, therefore, been no violation of Article 5 § 1. 

Article 8 and Article 1 of Protocol No. 1

The Court recalled that the security forces deliberately destroyed the applicant’s house and property, obliging his family to leave their village. There was no doubt that these acts, in addition to giving rise to a violation of Article 3, constituted a grave and unjustified interference with the applicant’s rights to respect for his private and family life and home, and to the peaceful enjoyment of his possessions. The Court therefore concluded that there had been a violation of Article8 of the Convention and of Article 1 of Protocol No. 1. 

Article 6

The Court noted that the applicant did not bring an action before the civil courts. It was therefore impossible to determine whether the national courts would have been able to adjudicate on the applicant’s claims had he initiated proceedings. In the Court’s view, however, the applicant’s complaints mainly pertained to the lack of an effective investigation into the deliberate destruction of his family home and possessions by the security forces. It decided, therefore, to examine the complaint from the standpoint of Article 13, which imposed a more general obligation on States to provide an effective remedy in respect of alleged violations of the Convention.The Court therefore found it unnecessary to determine whether there had been a violation of Article 6 § 1. 

Article 13

The Court recalled that, because the applicant had an arguable claim that his home and possessions had been purposely destroyed by agents of the State, Article13 required, in addition to the payment of compensation where appropriate, a thorough and effective investigation capable of leading to the identification and punishment of those responsible and including effective access for the complainant to the investigation procedure. 

The Court observed that, following the burning of his property, the applicant lodged a complaint with the Kulp public prosecutor, clearly indicating that his house had been burned down by security forces. The public prosecutor’s investigation, however, was limited to taking statements from the three complainants. It did not appear that any attempt was made to carry out an on-site inspection at the scene of the incident, to establish the true version of the facts through questioning other villagers who might have witnessed the events or to interview the members of security forces who were allegedly involved in the incident. The Court considered that these elements disclosed considerable defects in the reliability and thoroughness of this part of the investigation. 

Concerning the second part of the domestic investigation, the Court considered that the authorities who were responsible for the investigation lacked the requisite independence and impartiality. The Kulp District Governor appointed the Kulp District Gendarme Commander, who was the hierarchical superior of the gendarmes who were allegedly involved in the incident, as investigating officer. It was also clear from the witness testimonies that the Kulp District Gendarme Commander further delegated the Kulp Gendarme Station Commander to conduct the investigation. In view of the fact that the Kulp Gendarmerie was allegedly accused of being involved in the burning of the applicant’s house, the Court found it unacceptable that the same gendarme station was delegated to conduct an investigation into the allegations. 

The Court, therefore, concluded that the authorities failed to conduct a thorough and effective investigation into the applicant’s allegations and that access to any other available remedy, including a claim for compensation, has thus also been denied him. There had therefore been a breach of Article 13. 

Articles 14 and 18

Having examined the applicant’s allegations in the light of the evidence submitted to it, the Court found the applicant’s complaints raised under Articles 14 and 18 to be unsubstantiated. There had therefore been no violation of Article 14 or 18.
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CHAMBER HEARING

TAŞKIN AND OTHERS v. TURKEY  

The European Court of Human Rights is holding a Chamber hearing today, Thursday 3 June 2004 at 9.30 a.m., on the merits in the case of Taşkın and Others v. Turkey (application no.46117/99). 

The applicants 

The case concerns an application brought by ten Turkish citizens living in Bergama (Turkey). One of them, Sefa Taşkın, used to be the mayor of that town. 

Summary of the facts 

On 12 February 1992 the company E.M. Eurogold Madencilik (subsequently re-named Normandy Madencilik A.Ş) was issued with a 10-year permit to operate a gold mine in the district of Bergama. On 19 October 1994, in accordance with the legislation in force, the Ministry of the Environment approved the use of sodium cyanide in mining operations on the basis of an environmental impact report. 

On 8 November 1994 some inhabitants of Bergama, including the applicants, sought to have the decision of the Ministry of the Environment annulled on grounds of the dangers inherent in the cyanide process used by the mining company, the health risks involved, the risks of polluting the ground water and the destruction of the local ecosystem. They lost their case in the Izmir Administrative Court, but succeeded before the Supreme Administrative Court, which, on 13May 1997, held that the safety measures implemented by the mining company did not suffice to eliminate the risks involved in such an activity. On 15 October 1997 the Izmir Administrative Court annulled the decision to allow the mining operations in accordance with the Supreme Administrative Court’s judgment. 

In February 1998 the gold mine commenced its activities for an experimental three-day period. Three tons of cyanide were stored at the site of the mine. Production was halted at the request of the Izmir Provincial Authority. 

Between 1998 and 1999 the mining company sought an operating permit from various ministries and took additional measures to ensure better safety in the mining operations. In March 1999 the prime minister instructed the Turkish Institute of Scientific and Technical Research (the TÜBİTAK) to prepare a report assessing the potential impact of using cyanide in the mining operations. The report concluded that the risks had been completely removed or reduced to a level below the acceptable limits. 

On 5 April 2000 the prime minister’s office drew up a report concluding that the gold mine could be allowed to operate. Between October 2000 and January 2001 the Forestry Commission, the Ministry of Health and Ministry of the Environment successively granted permits or extensions of permits on the basis of the TÜBİTAK’s report. On 13 April 2001 the mining company started its mining operations. 

Some inhabitants of Bergama, including the applicants, brought an action in the administrative courts to have the permits granted by each of the ministries revoked and succeeded in having them deferred. Other proceedings are currently pending before the administrative courts. However, on 29 March 2002 the Council of Ministers adopted a “decision of principle” allowing the mining company to continue its activities.  

Complaints 

Relying on Article 2 (right to life) and Article 8 (right to respect for private and family life) of the European Convention on Human Rights, the applicants complain of the authorities’ decision to issue a licence permitting the use of sodium cyanide and of the long-term risks incurred in storing 18 tons of cyanide. Relying on Article 6 (right to a fair hearing) and Article 13 (right to an effective remedy), the applicants submit that the refusal by the administrative authorities to comply with the administrative courts’ decisions infringes their right to effective judicial protection. Despite the annulment of the decision to allow the mining operations, the gold mine has not been closed; neither has it ceased its drilling and mining operations. 

Procedure 

The application was lodged with the European Commission of Human Rights on 25 September 1998 and transmitted to the Court on 1 November 1998. It was declared partly admissible on 29 January 2004. 

Composition of the Court 

The case will be heard by a Chamber composed as follows: 

Georg Ress (German), President,
Ireneu Cabral Barreto (Portuguese),
Lucius Caflisch (Swiss) ,
Riza Türmen (Turkish),
Boštjan Zupančič (Slovenian),
Hanne Sophie Greve (Norwegian),
Kristaq Traja (Albanian), judges,
John Hedigan (Irish),
Alvina Gyulumyan (Armenian), substitute judges,

and also Vincent Berger, Section Registrar. 

Representatives of the parties 

Government: Münci Özmen, Agent,  Burçe Arı,  Didem Kilislioğlu,  Havva Denge Akal,  Derin Orhon,  Mustafa Çolakoğlu,  Jale Kalay,  Ahmet Oğuz,  Sevgi Şafak, Counsel. 

Applicants:  Mehmet Nur Terzi, Counsel.  Noyan Özkan,  Uğur Kalelioğlu,   İbrahim Arzuk,   Serkan Cengiz, Advisers.  

After the hearing the Court will begin its deliberations, which are held in private. A judgment will be delivered at a later date.
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Chamber judgments concerning Italy and Turkey

Yalman and Others v. Turkey (no. 36110/97) Violation of Article 6 § 1

The applicants, Galip Yalman, Bahattin Sarısoy, Osman Çağlayan and Yusuf Çamca, are Turkish nationals, born respectively in 1962, 1943, 1949 and 1956 and living in Sinop. 

In September 1980 they were taken into police custody and subsequently placed in detention on remand on suspicion of being members of an illegal organisation. They were released pending trial on various dates between 1982 and 1984. On 13 September 1988 they were acquitted and, in 1989, applied for compensation for their unjustified detention. Non-pecuniary damage was awarded, but the applicants were unsatisfied with the final amounts. They appealed unsuccessfully. 

The applicants complained that the compensation proceedings lasted almost seven years, in breach of Article 6 § 1 (right to a fair hearing within a reasonable time). 

The Court held unanimously that there had been a violation of Article 6 § 1 and awarded the applicants 5000EUR for non-pecuniary damage and EUR2500 for costs and expenses. 

(The judgment is available only in English.)
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CHAMBER JUDGMENT IN THE CASE OF BATI AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Batı and Others v. Turkey (applications nos. 33097/96 and 57834/00). 

The Court held unanimously that there had been

  a violation of Article3 (prohibition of torture) of the European Convention on Human Rights on account of the treatment to which Ulaş Batı, Bülent Gedik, Müştak Erhan İl, Özgür Öktem, Sinan Kaya, İsmail Altun, İzzet Tokur, Okan Kablan, Devrim Öktem, Sevgi Kaya, Arzu Kemanoğlu, Zülcihan Şahin and Ebru Karahancı were subjected;

  a violation of Article13 (right to an effective remedy) of the Convention in respect of Ulaş Batı, Bülent Gedik, Müştak Erhan İl, Özgür Öktem, Sinan Kaya, İsmail Altun, İzzet Tokur, Okan Kablan, Devrim Öktem, Sevgi Kaya, Arzu Kemanoğlu, Zülcihan Şahin and Ebru Karahancı;

  a violation of Article5 § 3 (right to be brought promptly before a judge) of the Convention on account of the period which the applicants spent in police custody, with the exception of Okan Kablan; 

  a violation of Article5 § 3 of the Convention on account of the length of the pre-trial detention of Devrim Öktem, Özgür Öktem, Okan Kablan and Müştak Erhan İl. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded

· 20,000euros(EUR) to Mr Batı, Mr Gedik, Mr Erhan İl, Mr Kaya, Mr Tokur, Mr Kablan and Ms Kemanoğlu; EUR 22,000to Mr Öktem; EUR 18,000to MrAltun; EUR 50,000to MsÖktem; EUR 30,000to Ms Kaya; EUR 23,000to Ms Şahin; and EUR 24,000 to Ms Karahancı for personal injury and non-pecuniary damage; 

· EUR 2,000to Ms Sürücü and Mr Bozkurt for non-pecuniary damage; and

EUR 20,000jointly to the applicants for costs and expenses, less the EUR 1,420 already received from the Council of Europe in legal aid. 

(The judgment is available only in French.) 

1.Principal facts 

The applicants are 15 Turkish nationals who live in Istanbul: Mr Ulaş Batı, born in 1979, Mr Bülent Gedik, born in 1974, Mr MüştakErhanİl, born in 1971, Mr Özgür Öktem, born in 1976, Mr Sinan Kaya, born in 1978, Mr İsmail Altun, born in 1974, Mr İzzet Tokur, born in 1973, Mr Okan Kablan, born in 1980, Mr Cemal Bozkurt, born in 1973, MsDevrim Öktem, born in 1975, MsSevgi Kaya, born in 1980, Ms Arzu Kemanoğlu, born in 1972, Ms Zülcihan Şahin, born in 1977, Ms Ebru Karahancı, born in 1978, and Ms Zühal Sürücü, born in 1979. 

As part of a police operation against an illegal organisation, the TKEP/L (Turkish Communist Labour Party/Leninist), the applicants were arrested in February and March 1996 and taken into custody at the Istanbul security police headquarters for questioning. 

They were subsequently placed in pre-trial detention and prosecuted under Article146 of the Criminal Code, which makes it an offence to attempt to alter or amend in whole or in part the Constitution of the Republic of Turkey or to attempt a coup d’état against the Grand National Assembly or to prevent it by force from carrying out its functions, and Article 168 §2 of the Criminal Code, which prohibits membership of an armed gang. They were accused of a number of violent acts, including intentional homicide, attempted homicide, using explosives, taking part in illegal and violent demonstrations, and carrying out a hold-up.  

The applicants, apart from Bülent Gedik, were released between November 1996 and October 2001. The case is still pending before the Turkish courts. 

Bülent Gedik, Zülcihan Şahin, Sinan Kaya, Sevgi Kaya, Devrim Öktem, Okan Kablan, Arzu Kemanoğlu, Müştak Erhan İl, İzzet Tokur and Ulaş Batı, and subsequently Ebru Karahancı, Özgür Öktem and Ismail Altun, lodged a criminal complaint alleging ill-treatment, in particular on the part of the six officers responsible for them during their time in police custody. In a judgment of 5 February 2003 the Istanbul Assize Court discontinued the proceedings against four of the accused because the limitation period had expired, and against a fifth because he had died. It found another officer, Mustafa Sara, guilty of torture in respect of Mr Gedik and Ms Öktem – who had a miscarriage while in detention – and sentenced him to two years’ imprisonment and prohibited him from holding public office for six months, but acquitted him on the other charges. The case is currently pending before the Court of Cassation. 

2.Procedure and composition of the Court 

The applications were lodged respectively with the European Commission of Human Rights on 28 July 1996 and with the Court on 19 May 2000. Application no. 33097/96 was transmitted to the Court on 1 November 1998. In a decision of 7 March 2002 the Court declared the applications partly admissible and decided to join them. 

Judgment was given by a Chamber of 7 judges, composed as follows: 

Peer Lorenzen (Danish), President,
Giovanni Bonello (Maltese),
Riza Türmen (Turkish),
Françoise Tulkens (Belgian),
Nina Vajić (Croatian),
Snejana Botoucharova (Bulgarian),
Elisabeth Steiner (Austrian), judges,

and also Søren Nielsen, Section Registrar. 

3.Summary of the judgment 

Complaints 

The applicants complained of the conditions and length of their detention in police custody and of the length of their pre-trial detention.  

Ulaş Batı, Bülent Gedik, Müştak Erhan İl, Özgür Öktem, Sinan Kaya, İsmail Altun, İzzet Tokur, Okan Kablan, Devrim Öktem, Sevgi Kaya, Arzu Kemanoğlu, Zülcihan Şahin and Ebru Karahancı alleged a violation of Article 3 of the Convention on account of the treatment to which they had been subjected while in police custody. All the applicants, with the exception of Okan Kaplan, complained under Article 5 § 3 of the Convention of the length of their time in police custody. Furthermore, Devrim Öktem, Özgür Öktem, Okan Kablan and Müştak Erhan İl complained that they had not been tried within a reasonable time or released pending trial within the meaning of the second sentence of Article 5 § 3 of the Convention. 

Decision of the Court 

Article 3 of the Convention 

Treatment at the hands of the police

The applicants’ allegations were borne out by the medical certificates drawn up at the end of the applicants’ time in police custody, which had noted the presence of substantial injuries, and by the evidence they had adduced in the national courts. Accordingly, in view of the evidence before it, the Court accepted that the applicants had suffered various forms of ill-treatment, including: suspension by the arms, in the case of Mr Gedik, Mr Erhan İl, Mr Öktem, Mr Kaya, Mr Altun, Mr Kablan, MsÖktem, MsKemanoğlu and Ms Karahancı; being hosed with water, in the case of Mr Altun, Mr Tokur, MsÖktem, Ms Kaya, Ms Kemanoğlu, Ms Şahin and Ms Karahancı; being beaten repeatedly, in the case of Mr Batı, Mr Erhan İl, Mr Kaya, Mr Altun, Mr Tokur, Mr Kablan, Ms Öktem, MsŞahin and Ms Karahancı; and falaka (a wooden instrument containing holes to which a person’s feet are tied and beaten) in the case of Mr Öktem and Ms Kaya.  

The Court also found it established that the applicants had been insulted, deprived of sleep for several days and subjected to assaults likely to cause mental suffering, although such forms of violence were not necessarily likely to leave medically certifiable physical scars. 

The Court noted that the Assize Court had classified the treatment of Mr Gedik and MsÖktem as torture, having regard to its intensity and to the fact that it had been intentionally meted out to them by agents of the State in the performance of their duties, with the aim of extracting a confession or information about the offences of which they were suspected. The Court saw no reason to depart from that conclusion. 

As to the ill-treatment to which the other applicants had been subjected, they had undeniably lived in a permanent state of physical pain and anxiety owing to their uncertainty about their fate and to the intensity of the deliberate violence inflicted on them throughout their time in police custody. That was particularly true in view of the young age of some of the applicants at the material time (Mr Batı and Ms Sürücü had been 17 years old, Mr Kaya and MsKarahancı 18 years old and Mr Kablan and Ms Kaya 16 years old), or the vulnerable position of Ms Öktem, who had been pregnant while in custody.  

The Court considered that such treatment had been intentionally meted out to the applicants by agents of the State in the performance of their duties, with the aim of extracting a confession or information about the offences of which they were suspected. The violence inflicted on them, taken as a whole and having regard to its purpose and duration, had been particularly serious and cruel and had been capable of causing “severe” pain and suffering. It had therefore amounted to torture within the meaning of Article 3 of the Convention.  

Adequacy of the investigation 

The Court considered that this complaint should be examined under Article 13 of the Convention. 

Article 13 of the Convention 

Alleged flaws in the investigation

The Court noted that two of the police officers concerned, including Mustafa Sara, had not appeared before the Assize Court. It was incomprehensible that Mustafa Sara had been acquitted of torture in respect of Zülcihan Şahin, Sevgi Kaya, Okan Kablan, Arzu Kemanoğlu, Müştak Erhan İl, Ulaş Batı, İzzet Tokur, Ali Kılıç and Sinan Kaya on the ground that he had not been identified, when those applicants had never had the opportunity to see him during the proceedings. 

The Court also found it regrettable that although additional medical examinations had been ordered for Mr Gedik, Mr Erhan İl and Ms Kemanoğlu with a view to establishing the causes of the injuries observed on their bodies, the examinations had not been carried out and that shortcoming had not been remedied in the course of the proceedings. As a result, those applicants had been deprived of the fundamental safeguards applicable to detainees; that not only indicated a flaw in the investigation but in certain circumstances could also amount to “inhuman and degrading treatment”. 

The Court therefore considered that both those flaws had undermined the effectiveness of the investigation. 

Alleged lack of reasonable promptness and diligence and failure to punish the accused

The Court noted, firstly, that the investigation as a whole had been very long; the proceedings were still pending before the Court of Cassation eight years after the events. The Assize Court had discontinued the proceedings against four of the accused because the limitation period had expired, and against a fifth because he had died. Moreover, it was likely that the only person convicted in the case would be protected by the limitation period, since he had not been sentenced with final effect within five years of the opening of the trial.  

The Court considered that the Turkish authorities could not be said to have acted with sufficient promptness and reasonable diligence; consequently, the main perpetrators of the acts of violence had enjoyed virtual impunity despite the irrefutable evidence against them.  

Accordingly, the flaws in the investigation and the failure to conduct it with the necessary promptness and diligence, with the result that the presumed perpetrators of acts of violence had been granted virtual impunity, meant that the criminal remedy used had been ineffective. That rendered recourse to civil remedies equally ineffective as a means for the applicants to obtain redress for the violations alleged. 

Article 5 § 3 of the Convention 

Length of time spent in police custody

The applicants had spent between 11 and 13 days in police custody. Even supposing that the activities of which they were suspected were linked to a terrorist threat, the Court could not accept that it had been necessary to detain them for such a long time without judicial intervention. It therefore held that there had been a violation of Article 5 § 3 in respect of each of the applicants, with the exception of Mr Kablan, who had not raised this complaint. 

Length of pre-trial detention

The Court noted that MrKablan had been in pre-trial detention for one year, eight months and 15 days, Ms Öktem for two years, five months and ten days, Mr Erhan İl for three years, two months and two days and Mr Öktem for four years and 17 days. In ordering the applicants’ continued detention, the National Security Court had used stereotyped phrases and on at least two occasions had not given any grounds. Its reasoning had not pointed to any factor capable of showing that the risks relied on actually existed and had failed to establish that the applicants posed such a danger. No account had been taken of the fact that the accusations against the applicants had been based on evidence which, with time, had become weaker rather than stronger. 

In view of the circumstances of the case, the applicants had had a strong interest in securing their prompt release pending trial. As there were no compelling reasons for the above-mentioned periods of deprivation of liberty, the Court held that there had been a violation of Article 5 § 3 in respect of Mr Öktem, Ms Öktem, Mr Kablan and Mr Erhan İl.
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GRAND CHAMBER HEARING 

ÖCALAN v. TURKEY  

The European Court of Human Rights is holding a Grand Chamber hearing today, Wednesday 9 June 2004 at 9 a.m., on the merits in the case of Öcalan v. Turkey (applicationno. 46221/99). 

The applicant 

The case concerns an application brought by a Turkish national, Abdullah Öcalan, who was born in 1949. He is the former leader of the Kurdistan Workers’ Party (PKK), proscribed as a terrorist organisation under Turkish law, and is currently incarcerated in İmralı Prison (Bursa, Turkey). 

Summary of the facts 

At the time of the events in question, the Turkish courts had issued seven warrants for MrÖcalan’s arrest and a wanted notice (red notice) had been circulated by Interpol. He was accused of founding an armed gang in order to destroy the integrity of the Turkish State and of instigating terrorist acts resulting in loss of life. 

On 9 October 1998 he was expelled from Syria, where he had been living for many years. From there he went to Greece, Russia, Italy and then again Russia and Greece before going to Kenya, where, on the evening of 15 February 1999, in disputed circumstances, he was taken on board an aircraft at Nairobi airport and arrested by Turkish officials. He was then flown to Turkey, being kept blindfolded for most of the flight.  

On arrival in Turkey, a hood was placed over his head while he was taken to İmralı Prison, where he was held in police custody from 16to 23 February 1999 and questioned by the security forces. He received no legal assistance during that period and made several self-incriminating statements which contributed to his conviction. His lawyer in Turkey was prevented from travelling to visit him by members of the security forces. 16 other lawyers were also refused permission to visit on 23 February 1999. 

On 23 February 1999 the applicant appeared before an Ankara State Security Court judge, who ordered him to be placed in pre-trial detention. 

The first visit from his lawyers was restricted to 20 minutes and took place with members of the security forces and a judge present in the same room. Subsequent meetings between the applicant and his lawyers took place within the hearing of members of the security forces. After the first two visits from his lawyers, the applicant’s contact with them was restricted to two one-hour visits a week. The prison authorities did not authorise the applicant’s lawyers to provide him with a copy of the documents in the case file, other than the indictment. It was not until the hearing on 2June 1999 that the State Security Court gave the applicant permission to consult the case file under the supervision of two registrars and his lawyers’ permission to provide him with a copy of certain documents. 

On 29 June 1999 Ankara State Security Court found the applicant guilty of carrying out actions calculated to bring about the separation of a part of Turkish territory and of forming and leading an armed gang to achieve that end. It sentenced him to death, under Article125 of the Criminal Code. That decision was upheld by the Court of Cassation. 

Under Law no. 4771, published on 9 August 2002, the Turkish Assembly resolved to abolish the death penalty in peacetime. On 3 October 2002 Ankara State Security Court commuted the applicant’s death sentence to life imprisonment.  

An application to set aside the provision abolishing the death penalty in peacetime for persons convicted of terrorist offences was dismissed by the Constitutional Court on 27December 2002. 

Complaints 

The applicant complains that the imposition and/or implementation of the death penalty was or would be in violation of Articles 2 (right to life), 3 (prohibition of ill-treatment) and 14 (prohibition of discrimination) of the Convention; and that the conditions in which he was transferred from Kenya to Turkey and detained on the island of İmralı amounted to inhuman treatment in breach of Article 3. He also complains that he was not brought promptly before a judge and did not have access to proceedings to challenge the lawfulness of his detention, in breach of Article 5 §§ 1, 3 and 4 (right to liberty and security). Under Article6 § 1 (right to a fair trial) he complains that he was denied a fair trial, in that he was not tried by an independent and impartial tribunal, as one of the judges of the State Security Court was a military judge, the judges were influenced by hostile media reports and his lawyers were not given sufficient access to the court file to enable them to prepare his defence properly. He also complains, under Article 34 (right of individual application), that his legal representatives in Amsterdam were prevented from contacting him after his arrest and/or that the Turkish Government failed to reply to a request by the European Court of Human Rights for information. 

The applicant further relies on Articles 7 (no punishment without law), 8 (right to respect for family life), 9 (freedom of religion), 10 (freedom of expression), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18 (limitation on use of restrictions on rights) of the Convention. 

Procedure 

The application was lodged with the European Court of Human Rights on 16 February 1999. A hearing was held on 21 November 2000 and the case was declared partly admissible on 14December 2000. 

In it’s Chamber judgment of 12 March 2003, the European Court of Human Rights held that there had been a violation of Article 5§§ 3 and 4, Article 6 §§ 1 and 3 (b) and (c), and also of Article 3 on account of the fact that the death penalty had been imposed after an unfair trial. (More detailed information on the Court’s judgment is to be found in the Court’s press release no. 135). 

On 9 July 2003, in accordance with Article 43 of the European Convention on Human Rights, a panel of five Grand Chamber judges accepted requests submitted by the applicant and the Government, on 5 and 11 June 2003 respectively, for the case to be referred to the Grand Chamber. 

Composition of the Court 

The case will be heard by the Grand Chamber composed as follows: 

Luzius Wildhaber (Swiss), President,
Christos Rozakis (Greek),
Jean-Paul Costa (French),
Georg Ress (German),
Nicolas Bratza (British),
Elisabeth Palm (Swedish),
Lucius Caflisch (Swiss) 
Loukis Loucaides (Cypriot),
Riza Türmen (Turkish),
Viera Strážnická (Slovakian),
Peer Lorenzen (Danish),
Volodymyr Butkevych (Ukrainian),
John Hedigan (Irish),
Mindia Ugrekhelidze (Georgian),
Lech Garlicki (Polish),
Javier Borrego Borrego (Spanish),
Alvina Gyulumyan (Armenian), judges,
Vladimiro Zagrebelsky (Italian),
Stanislav Pavlovschi (Moldovan),
Karel Jungwiert (Czech), substitute judges,

and also Paul Mahoney, Registrar. 

Representatives of the parties 

Government: Şükrü Alpaslan,

Münci Özmen, co-Agents,

Erdoğan İşcan,

İlkem Altıntaş,

Burçe Arı,

Banur Özaydın,

Amir Çiçek,

Mehmet Tire,

Kaya Tambaşar,

Nejat Üstüner,

Bilal Çalışkan,

Orhan Nalcıoğlu,

Nermin Erdim, Counsel. 

Applicant:  Sydney Kentridge,

Mark Muller,

Timothy Otty,

Aysel Tuğluk, Counsel,

Kerim Yıldız,

Mahmut Sakhar,

İrfan Dündar,

Fırat Aydınkaya,

Louis Charalambous,

Anke Stock, Advisers.  

After the hearing the Court will begin its deliberations, which are held in private. A judgment will be delivered at a later date.
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Chamber judgments concerning 

the Czech Republic, Finland, Poland, Slovakia, Turkey and the United Kingdom.

Acar v. Turkey (no. 39678/98) Violation of Article 6 § 1

The applicant, Leşker Acar, is a Turkish national, born in 1966 and living in Silopi (Turkey). 

On 28 April 1992 the applicant was taken into police custody on suspicion of having been involved in the terrorist activities of the PKK (Workers’ Party of Kurdistan), proscribed as a terrorist organisation under Turkish law. On 3 July 1998 he was convicted of treason and sentenced to life imprisonment.  

He complained that he was denied a fair hearing by an independent and impartial tribunal on account of the presence of the military judge on the bench of the court which tried and convicted him. He relied on Article 6 § 1 (right to a fair trial). 

The Court held unanimously that there had been a violation of Article 6 § 1 and that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage alleged. The Court awarded the applicant EUR985 for costs and expenses. (The judgment is available only in English.) 

Aydın and Yunus v. Turkey (nos. 32572/96 et 33366/96) Violation of Article 3

The applicants, Abdülrezzak Aydın and Abdullah Yunus, are Turkish nationals. They were born in 1961 and 1971 respectively. When the applications were lodged, Mr Aydın was living in Istanbul and Mr Yunus was in custody in Bayrampaşa Prison (Istanbul). 

They were arrested in April 1995 during a police operation against the PKK (Workers’ Party of Kurdistan) – proscribed as a terrorist organisation under Turkish law – and taken into police custody. On 5 May 1995, at the end of their period in police custody, the applicants were examined by a doctor. He found no traces of violence on their bodies. The applicants were then remanded in custody. 

On 18 May 1995 the prison doctor examined the applicants and found that both had sustained bruising and swelling to the testicles and were suffering, inter alia, from pain in the legs. His findings were confirmed by doctors from the Fatih Institute of Forensic Medicine who certified the applicants wholly unfit for work for a period of five days as a result of the treatment they had received. 

The applicants lodged a complaint against the officers who had been on duty when they were in police custody. However, the officers were found to have no case to answer. Mr Aydın and Mr Yunus were charged with assisting an armed group. The proceedings are still pending in the state security court. 

Relying on Article 3 of the Convention (prohibition of torture and inhuman or degrading treatment), the applicants asserted that they had been subjected to torture while in police custody. 

The Court noted that the conclusions in the medical reports that had been drawn up before and after the applicants had left police custody were contradictory. The Turkish Government had been unable to provide a plausible explanation for the conflicting reports or for the applicants’ injuries which, in any event, could only have been sustained while they were in custody. 

The State had thus failed to discharge its obligation to protect vulnerable persons in the custody of police officers. Accordingly, the Court found unanimously there was unrefuted concrete evidence of the violence complained of, which clearly came within the scope of Article 3, and that there had been a violation of that Article. 

Under Article 41 (just satisfaction) of the Convention the Court awarded each of the applicants EUR 20,000 for non-pecuniary damage and EUR 2,500 for costs and expenses. 

(The judgment is available only in French.) 

Koç v. Turkey (no. 32580/96) Violations of Article 6 § 1

The applicant, Ahmet Koç, is a Turkish national, born in 1953 and living in Ankara. 

He complained about the length of the criminal proceedings brought against him, which lasted over 14 years, nine of which could be taken into consideration by the Court. He also complained that Ankara Martial Law Court, the court which tried him, lacked independence and impartiality and that he was convicted on the basis of statements he had made to the police under duress. He relied on Article 6 § 1 (right to a fair trial). 

The Court held unanimously that there had been a violation of Article 6 § 1 on account of the length of the criminal proceedings and the lack of independence and impartiality of the trial court. The applicant was awarded EUR12,000 for non-pecuniary damage and EUR2,000 for costs and expenses. (The judgment is available only in English.) 

Şahmo v. Turkey (no. 37415/97) Friendly settlement

The applicant, Ali Şahmo, is a Turkish national who was born in 1961. 

In December 1995 he was arrested and taken into the custody of the anti-terrorist section of the Adana security police during a police operation against an armed organisation of the extreme left, the TKP/ML-TIKKO (Communist Party of Turkey/Marxist-Leninist – Workers’ and Peasants’ Army for the Liberation of Turkey). 

On 8 January 1996, at the end of his period in police custody, he was examined by a doctor who found that he was suffering from “subjective pain” and reduced mobility in his arms and legs. A further medical report drawn up the following day noted that he was suffering from radial paralysis. The applicant lodged a complaint against the police officers who had been on duty while he was in custody. They were acquitted on 23 September 1996 by the Adana Assize Court. 

Relying on Articles 3 (prohibition of torture and inhuman or degrading treatment) and 13 (right to an effective remedy) of the Convention, the applicant complained of the treatment inflicted on him while he was in police custody and of the shortcomings of the Turkish judicial system as regards redress for such complaints. 

The case was struck out of the list following a friendly settlement under the terms of which the applicant is to receive EUR 23,000 for damage and EUR 3,000 for costs and expenses. 

The Turkish Government made the following statement: “The Government of the Republic of Turkey regrets the occurrence of the events complained of by Mr Ali Şahmo that led to application no. 37415/97 being lodged notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that subjecting prisoners to torture and not holding an effective investigation in such cases constitutes, inter alia, a violation of Articles 3 and 13 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of ill-treatment is respected in the future. The Government refer in this connection to the commitments which they undertook in the Declaration agreed on in application no. 34382/97 and reiterate their resolve to give effect to those commitments. They note that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant application... 

“The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in human-rights protection. To this end, necessary co-operation in this process will continue to take place.” (The judgment is available only in French.)

323
24.6.2004 

Press release issued by the Registrar 

Chamber judgments concerning Croatia, Greece, Liechtenstein, Poland and Turkey

Doğan and Keser v. Turkey (nos. 50193/99 and 50197/99) Violation of Article 6 § 1 (fairness of the proceedings) 

Kaya and Others v. Turkey (no. 54335/00) Violation of Article 6 § 1 (fairness of the proceedings) No violation of Article 6 § 1 (length of the proceedings) 

Murat Yılmaz v. Turkey (no. 48992/99) Violation of Article 6 § 1 (fairness of the proceedings 

In the following three Turkish cases the applicants, who were accused of belonging to illegal organisations, were convicted by a National Security Court. They complained that they had not had a fair trial. 

Doğan and Keser

The applicants, Sinan Doğan and Aydın Keser, are Turkish nationals who were born in 1976 and 1973 respectively. At the time when their application was lodged they were imprisoned in Elbistan Prison. They were sentenced to 12 years and 6 months’ imprisonment for membership of the TDKP (Revolutionary Communist Party of Turkey).

Kaya and Others

The applicants, Mehmet Kaya, Fuat Ay, Ekrem Şahin, Sabri Yıldız and Fevzi Yıldız, are Turkish nationals who were born in 1954, 1974, 1962, 1975 and 1967 respectively. Mr Kaya and Mr Ay were sentenced to 12 years and 6 months’ imprisonment for membership of the PKK – proscribed as a terrorist organisation under Turkish law – and Mr Şahin, Mr Sabri Yıldız and Mr Fevzi Yıldız were sentenced to 3 years and 9 months’ imprisonment for providing aid and assistance to the same organisation.

Murat Yılmaz

The applicant, Murat Yılmaz, is a Turkish national who was born in 1977 and lives in Izmir. He was sentenced to 3 years and 9 months’ imprisonment for providing aid and assistance to an illegal armed organisation, the DHKP/C (Revolutionary People’s Liberation Party/Front). 

The Court reiterated that where civilians had to stand trial on criminal charges before a national security court one of whose members was a military judge they had a legitimate reason to fear that the court might lack independence and impartiality. It accordingly held unanimously in each of the above cases that there had been a violation of Article 6 § 1 of the Convention.  

As to the other complaints relating to the unfairness of the proceedings raised by the applicants in the Kaya and Others case, the Court reiterated that a court which had been found not be independent and impartial could not, in any event, guarantee a fair trial to the persons subject to its jurisdiction; it therefore considered that it was not necessary to examine the complaints concerned. As to the applicants’ complaint relating to the length of the criminal proceedings in the same case, the Court considered that, having lasted for five years and six months, the proceedings had failed to satisfy the “reasonable time” requirement in Article 6 § 1 of the Convention. It accordingly held unanimously that there had been a violation of that provision. 

On the question of the application of Article 41 of the Convention (just satisfaction), the Court held unanimously in each of the above cases that the judgments constituted in themselves sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It reiterated that where it had held that an applicant had been convicted by a court that was not independent and impartial for the purposes of Article 6 § 1, the most appropriate form of redress was in principle for an independent and impartial court to retry him in due course. In the Doğan and Keser and Kaya and Others cases, the Court awarded the applicants jointly EUR 2,000 for costs and expenses. (These judgments are available only in French.) 

Öner and Çavuşoğlu v. Turkey (no. 42559/98) Violation of Article 1 of Protocol No 1

The applicants, Reşat Öner and Arslan Çavuşoğlu, are Turkish nationals who were born in 1921 and 1922 respectively and live in Istanbul. They used to possess land in Istanbul which was expropriated by the State in 1991. 

The applicants complained of an infringement of their right to the peaceful enjoyment of their possessions on account of the delay by the administrative authorities in paying them the additional compensation for expropriation awarded by the courts. They relied on Article 1 of Protocol No. 1 (protection of property) 

The Court noted that the delays in paying the additional compensation for expropriation were imputable to the administrative authorities and had caused the applicants to suffer prejudice distinct from the expropriation of their possessions. It accordingly held unanimously that there had been a violation of Article 1 of Protocol No. 1. 

Under Article 41 of the Convention (just satisfaction), the Court awarded EUR 72,000 to MrÖner and EUR 143,200 to Mr Çavuşoğlu for pecuniary damage. It awarded the applicants jointly EUR 500 for costs and expenses. (The judgment is available only in French.)
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CHAMBER JUDGMENTS IN THE CASES OF 

LEYLA ŞAHIN v. TURKEY AND ZEYNEP TEKIN v. TURKEY 

The European Court of Human Rights has today notified in writing judgments in the cases of Leyla Şahin v. Turkey (application no. 44774/98) and Zeynep Tekin v. Turkey (application no. 41556/98).  

In the case of Leyla Şahin v. Turkey the Court held unanimously that

· there had been no violation of Article 9 of the European Convention on Human Rights (freedom of thought, conscience and religion); and

no separate question arose under Articles 8 (right to respect for private and family life) and 10 (freedom of expression), Article 14 (prohibition of discrimination) taken together with Article 9 of the Convention, and Article 2 of Protocol No. 1 (right to education). 

In the case of Zeynep Tekin v. Turkey, the Court decided unanimously to strike the case out of the list. 

(The Leyla Şahin v. Turkey judgment is available in English and French; the Zeynep Tekin v. Turkey judgment is available only in French). 

1.Principal facts 

Leyla Şahin v. Turkey 

The applicant, Leyla Şahin, is a Turkish national who was born in 1973. She has lived in Vienna since 1999, when she left Istanbul to pursue her medical studies at the Faculty of Medicine at Vienna University. She comes from a traditional family of practising Muslims and considers it her religious duty to wear the Islamic headscarf. 

At the material time she was a fifth-year student at the faculty of medicine of the University of Istanbul. On 23 February 1998 the Vice-Chancellor of the University issued a circular directing that students with beards and students wearing the Islamic headscarf would be refused admission to lectures, courses and tutorials.  

In March 1998 the applicant was denied access to a written examination on one of the subjects she was studying because was wearing the Islamic headscarf. Subsequently the university authorities refused on the same grounds to enrol her on a course, or to admit her to various lectures and a written examination. 

The faculty also issued her with a warning for contravening the university’s rules on dress and suspended her from the university for a term for taking part in an unauthorised assembly that had gathered to protest against them. All the disciplinary penalties imposed on the applicant were revoked under an amnesty law. 

Zeynep Tekin v. Turkey

The applicant, Zeynep Tekin Pomer is a Turkish national who was born in 1975 and lives in İzmir.  

At the material time she was a second-year student at nursing college at the University of Ege. The Higher-Education Authority issued a circular on 22 December 1988 requiring student nurses to wear special headwear when doing clinical training. In December 1993 the applicant was reprimanded for wearing the Islamic headscarf instead of the regulation headwear. She was subsequently caught wearing the Islamic headscarf on a number of occasions and on 23 December 1993 was suspended from the college for 15 days in accordance with the circular of 22 December 1988. 

The applicant appealed against the disciplinary penalty to the administrative court. It dismissed her appeal on the grounds that the principle of secularism established by Article 2 of the Constitution prevailed. In a judgment of 16 October 1997 the Supreme Administrative Court upheld the lower court’s judgment.  

2.Procedure and composition of the Court 

The applications were lodged with the European Commission of Human Rights on 2 March 1998 and transmitted to the Court on 1 November 1998. They were declared admissible on 2July 2002. A public hearing was held in Strasbourg on 19 November 2002.  

Judgment was given by a Chamber of seven judges, composed as follows: 

Nicolas Bratza (British), President,
Matti Pellonpää (Finnish),
Antonio Pastor Ridruejo (Spanish),
Elisabeth Palm (Swedish),
Riza Türmen (Turkish),
Marc Fischbach (Luxemburger),
Josep Casadevall (Andorran), judges,

and also Michael O’Boyle, Section Registrar. 

3.Summary of the judgment  

Complaints 

In both cases the applicants complained under Article 9 of the Convention that they had been prohibited from wearing the Islamic headscarf at university. They also complained of an unjustified interference with their right to education, within the meaning of Article 2 of Protocol No. 1 to the Convention. 

Miss Şahin further complained of a violation of Article 14, taken together with Article 9, arguing that the prohibition on wearing the Islamic headscarf obliged students to choose between education and religion and discriminated between believers and non-believers. Lastly, she relied on Articles 8 and 10. 

Decision of the Court in the case of Leyla Şahin  

Article 9 of the Convention 

Without deciding whether it was always the case that Islamic headscarves were worn to fulfil a religious duty, the Court noted that Miss Şahin’s decision was inspired by a religion or belief. Accordingly, it proceeded on the assumption that the regulations in issue, which placed restrictions of place and manner on the right to wear the Islamic headscarf in universities, constituted an interference with her right to manifest her religion. 

There was a legal basis for that interference in Turkish law, as the case-law of the Constitutional Court made it clear that authorising students to “cover the neck and hair with a veil or headscarf for reasons of religious conviction” in universities was contrary to the Constitution. In addition, the Supreme Administrative Court had for many years taken the view that wearing the Islamic headscarf was not compatible with the fundamental principles of the Republic. Furthermore, it was beyond doubt that regulations on wearing the Islamic headscarf had existed well before the applicant had enrolled at the university. Students, particularly those who, like the applicant, were studying a health-related subject, were required to comply with rules on dress. In those circumstances, it would have been clear to Miss Şahin, from the moment she entered the University of Istanbul, that there were regulations on wearing the Islamic headscarf and, after the circular was published in 1998, that she was liable to be refused access to lectures if she continued to do so.  

The Court found that the impugned measure primarily pursued the legitimate aims of protecting the rights and freedoms of others and of protecting public order. 

As to the “necessity” of the interference, the Court observed that it was based on two principles – secularism and equality – which reinforced and complemented each other. 

Under the Constitutional Court’s case-law, secularism in Turkey was, among other things, the guarantor of: democratic values; the principle that freedom of religion was inviolable, to the extent that it stemmed from individual conscience; and, the principle that citizens were equal before the law. Restrictions could be placed on freedom to manifest one’s religion in order to defend those values and principles. That notion of secularism appeared to the Court to be consistent with the values underpinning the Convention and it noted that upholding that principle could be regarded as necessary for the protection of the democratic system in Turkey. It further noted the emphasis placed in the Turkish constitutional system on the protection of the rights of women. Gender equality – recognised by the European Court as one of the key principles underlying the Convention and a goal to be achieved by member States of the Council of Europe – was also regarded by the Turkish Constitutional Court as a principle implicit in the values underlying the Constitution. 

Like the Constitutional Court, the Court considered that, when examining the question of the Islamic headscarf in the Turkish context, there had to be borne in mind the impact which wearing such a symbol, which was presented or perceived as a compulsory religious duty, could have on those who chose not to wear it. The issues at stake included the protection of the “rights and freedoms of others” and the “maintenance of public order” in a country in which the majority of the population, while professing a strong attachment to the rights of women and a secular way of life, adhered to the Islamic faith. Imposing limitations on freedom to wear the Islamic headscarf could, therefore, be regarded as meeting a pressing social need by seeking to achieve those two legitimate aims, especially since that religious symbol had taken on political significance in Turkey in recent years. The Court did not lose sight of the fact that there were extremist political movements in Turkey which sought to impose on society as a whole their religious symbols and conception of a society founded on religious precepts. It considered that the regulations concerned were also intended to preserve pluralism in the university.  

It was the principle of secularism which was the paramount consideration underlying the ban on the wearing of religious insignia in universities. It was understandable in such a context where the values of pluralism, respect for the rights of others and, in particular, equality between men and women, were being taught and applied in practice, that the relevant authorities would consider that it ran counter to the furtherance of such values to accept the wearing of religious insignia, including as in the case before the Court, that women students covered their heads with a headscarf while on university premises. 

As to the manner in which the university authorities had applied the measures, the Court noted that it was undisputed that in Turkish universities, to the extent that they did not overstep the limits imposed by the organisational requirements of State education, practising Muslim students were free to perform the religious duties that were habitually part of Muslim observance. In addition, the resolution adopted by Istanbul University on 9 July 1998 had treated all forms of dress symbolising or manifesting a religion or faith on an equal footing in barring them from the university premises. 

Irrespective of the case-law of the Turkish courts and the applicable rules, the fact that some universities might not have applied the rules rigorously – depending on the context and the special features of individual courses – did not mean that the rules were unjustified. Nor did it mean that the university authorities had waived their right to exercise the regulatory power they derived from statute, the rules governing the functioning of universities and the needs of individual courses. Likewise, whatever a university’s policy on the wearing of religious symbols, its regulations and the individual measures taken to implement them were amenable to judicial review in the administrative courts.  

The Court noted that by the time the circular was issued on 23 February 1998 there had already been a lengthy debate on whether students could wear the Islamic headscarf. When the issue had surfaced at Istanbul University in 1994 in relation to the medical courses, the university authorities had reminded the students of the applicable rules. Rather than barring students wearing the Islamic headscarf access to the university, the university authorities had sought throughout the decision-making process to adapt to the evolving situation through continued dialogue with those concerned, while at the same time ensuring that order was maintained on the premises.  

In those circumstances and having regard in particular to the margin of appreciation left to the Contracting States, the Court found that the University of Istanbul’s regulations imposing restrictions on the wearing of Islamic headscarves and the measures taken to implement them were justified in principle and proportionate to the aims pursued and, therefore, could be regarded as “necessary in a democratic society”. 

Articles 8 and 10, and Article 14 taken together with Article 9, of the Convention and Article2 of Protocol No.1 

The Court found that no separate question arose under these provisions, as the relevant circumstances were the same as those it had examined in relation to Article 9, in respect of which it had found no violation. 

Decision of the Court in the case of Zeynep Tekin  

In a letter of 19 February 2003, the applicant informed the Court that she wished to withdraw her application, without offering any explanation. She did not reply to a letter from the Court requesting further information about the reasons for her decision and the Turkish Government did not comment on it. 

The Court found that it was no longer justified to continue the examination of the application within the meaning of Article 37 of the Convention (striking out applications) and decided unanimously to strike the case out of the list.
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CHAMBER JUDGMENT IN THE CASE OF DOĞAN AND OTHERS v. TURKEY 

The European Court of Human Rights has today delivered at a public hearing in Strasbourg a judgment in the case of Doğan and Others v. Turkey (application nos. 8803-8811/02, 8813/02 and 8815-8819/02). 

The Court declared admissible the applicants’ complaints under Articles 8 (right to respect for family life and home), 13 (right to an effective remedy) and Article 1 of Protocol No.1 (protection of property) to European Convention on Human Rights and the remainder of the complaints inadmissible. 

The Court held, unanimously, that there had been;

  a violation of Article 1 of Protocol No. 1 (protection of property);

  a violation of Article 8 (right to respect for family life and home); and

  a violation of Article13 (right to an effective remedy). 

The Court further held, unanimously, that the question of the application of Article 41 (just satisfaction) was not ready for decision. (The judgment is available only in English.) 

1.Principal facts 

The 15 applicants are Turkish nationals; Abdullah Doğan, Cemal Doğan, AliRıza Doğan, Ahmet Doğan, Ali Murat Doğan, HasanYıldız, Hıdır Balık, İhsan Balık, Kazım Balık, Mehmet Doğan, Müslüm Yıldız, Hüseyin Doğan, YusufDoğan, Hüseyin Doğan and Ali Rıza Doğan. 

Prior to October 1994 the 15 applicants lived in Boydaş, a village in the Hozat region of Tunceli, in south-east Turkey, where they or their fathers owned land and, in some cases, a house.  

In October 1994 the applicants allege that State security forces forcibly evicted them from their village, given the disturbances in the region at that time, and also destroyed their property. The applicants moved with their families to Istanbul - or Muratçık village in Elazığ in the case Doğan (no. 8803/02) - where they currently live. 

Between 1999 and 2001, the applicants filed petitions with the Turkish administrative authorities requesting permission to return to their village and to use their property. In response to petitions by five of the applicants, submitted in 1999 and 2000, the relevant authorities informed them that their petitions would be considered within the context of the “Return to Village and Rehabilitation Project”, a scheme to re-settle villagers evicted in the context of clashes between the security forces and the PKK (Workers’ Party of Kurdistan) proscribed as a terrorist organisation under Turkish law.  

In 2001 the applicants lodged petitions with the Prime Minister’s Office, the State of Emergency Regional Governor’s Office and the Tunceli Governor’s Office, repeating their initial request. In response to their petitions of 2001, three of the applicants received letters from the authorities informing them that any eventual return to Boydaş village was prohibited for security reasons. The other applicants received no response. Under Article 10 § 2 of the Law on Administrative Procedures, a request was considered rejected if an administrative authority did not respond within 60 days. 

There are approximately 1,500 similar cases from south-east Turkey (where applicants complain about their inability to return to their villages) registered before the European Court of Human Rights. This figure constitutes 25% of the total applications filed in respect of Turkey.  

2.Procedure and composition of the Court 

The case originated in 15 applications which were lodged with the Court on 3 December 2001. A public hearing in the case was held on 12 February 2004. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Georg Ress (German), President,
Ireneu Cabral Barreto (Portuguese),
Lucius Caflisch (Swiss),
Riza Türmen (Turkish),
John Hedigan (Irish),
Margarita Tsatsa-Nikolovska (Macedonian),
Hanne Sophie Greve (Norwegian), judges,

and also Vincent Berger, Section Registrar. 

3.Summary of the judgment 

Complaints 

The applicants complained about their forced eviction from their homes and the Turkish authorities’ refusal to allow them to return. They relied on: Article 1 (obligation to respect human rights), Article 6 (right to a fair hearing), Article 7 (no punishment without law), Article 8 (right to respect for family life and home), Article 13 (right to an effective remedy), Article 14 (prohibition of discrimination) and Article 18 (limitation on use of restrictions on rights) and, Article1 of Protocol No. 1 (protection of property).

Decision of the Court 

Article 1 of Protocol No. 1  

Whether the applicants’ homes were “possessions” in terms of Article 1 of Protocol No. 1 

The Court noted that the applicants all lived in Boydaş village until 1994. Although they did not have registered property, they either had their own houses constructed on the lands of their ascendants or lived in houses owned by their fathers and cultivated their fathers’ land. They also had unchallenged rights over the common lands in the village and earned their living from breeding livestock and tree-felling. Those economic resources and the revenue the applicants derived from them qualified as “possessions” for the purposes of Article 1 of Protocol No. 1.  

Whether there was an interference with the applicants’ right to protection of possessions

The Court recalled that the situation which existed in the state of emergency region of Turkey at the time of the events complained of was characterised by violent confrontations between the security forces and members of the PKK which forced many people to flee their homes. The Turkish authorities had also evicted the inhabitants of a number of settlements to ensure the safety of the population in the region. In numerous similar cases the Court had found that security forces had deliberately destroyed the homes and property of applicants, depriving them of their livelihoods and forcing them to leave their villages. 

In the applicants’ case, the Court observed that it was unable to determine the exact cause of their displacement because of a lack of sufficient evidence and the absence of an independent investigation into the alleged events. Concerning the denial of access to the applicants’ possessions since 1994, the Court noted that, despite the applicants’ persistent demands, the authorities refused any access to Boydaş village until 22 July 2003 on the ground of terrorist incidents in and around the village. The applicants were therefore deprived of all resources from which they derived their living. Moreover, they also affected the very substance of ownership in respect of six of the applicants in that they could not use and dispose of their property for almost nine years and ten months. As a result, since October 1994, their right over the “possessions” in question had become precarious. The denial of access to Boydaş village was therefore an interference with the applicants’ right to the peaceful enjoyment of their possessions. 

Whether the interference was justified

The Court recognised that armed clashes, generalised violence and human rights violations, specifically within the context of the PKK insurgency, compelled the authorities to take extraordinary measures to maintain security in the state of emergency region. Those measures involved, among others, the restriction of access to several villages, including Boydaş, as well as the evacuation of some villages.  

However, the Court observed that the refusal of access to Boydaş had serious and harmful effects that had hindered the applicants’ right to enjoyment of their possessions for almost ten years, during which time they had been living in other areas of the country in conditions of extreme poverty, with inadequate heating, sanitation and infrastructure. Their situation was compounded by the fact that the authorities had not provided them with alternative housing, employment or financial help and that they had to find work and shelter in overcrowded cities and towns, with high unemployment levels and inadequate housing facilities. 

The authorities had the primary duty and responsibility to establish conditions, as well as provide the means, to allow the applicants to return voluntarily, in safety and with dignity, to their homes or places of habitual residence, or to resettle voluntarily in another part of the country. Turkey’s draft legislation on compensation for damage resulting from terrorism or from measures taken against terrorism was not in force and, accordingly, did not provide any remedy for the applicants’ grievances.  

The Court therefore considered that the applicants had had to bear an individual and excessive burden which had upset the fair balance which should be struck between the requirements of the general interest and the protection of the right to the peaceful enjoyment of one’s possessions. There had therefore been a violation of Article 1 of Protocol No. 1. 

Article 8 

Finding that the refusal of access to the applicants’ homes and livelihood constituted a serious and unjustified interference with the right to respect for family life and home, the Court concluded that there had been a violation of Article 8. 

Article 13 

The Court found that there was no available effective remedy in respect of the denial of access to the applicants’ homes and possessions in Boydaş village. There had, therefore, been a violation of Article 13.
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Chamber judgments concerning Croatia, France, Italy and Turkey

Bakbak v. Turkey (no. 39812/98) Violation of Article 3

The applicant, İsmail Bakbak, is a Danish national of Turkish origin who was born in 1967 and lives in Denmark. 

On 8 July 1997, while on holiday in Turkey, the applicant was arrested at a bar in Fethiye by police officers who had been called in by the owner of the premises. He was taken into police custody and examined by a doctor, who did not observe any signs of blows or violence on his body. He was subsequently detained pending trial. On 10 July 1997 the applicant was examined at Fethiye Medical Centre. The medical report drawn up following his examination referred, among other things, to sensitivity in his legs, shoulders and back and a cut and a graze on his legs. At the request of the forensic medical examiner, an orthopaedic examination was carried out at a public hospital in order to assess the sensitivity complained of by the applicant. The doctor who carried out the examination stated that the applicant did not have any particular orthopaedic injuries. 

The applicant was charged with insulting a public officer while intoxicated. On 5 August 1997 an application by him to be released was allowed. On returning to Denmark, he underwent several medical examinations and was prescribed one month’s sick-leave. The doctors who examined him were of the opinion that the treatment inflicted on him while in custody in Turkey had caused him mental and psychological problems. 

On 18 November 1997 the Criminal Court sentenced the applicant to four months’ imprisonment and decided to stay the execution of the sentence. A criminal complaint lodged by the applicant against the police officers who had arrested him and supervised him during his time in custody gave rise to a finding that there was no case to answer. 

The applicant complained under Article 3 (prohibition of inhuman and degrading treatment) of the ill-treatment to which he had been subjected both on his arrest and in police custody. 

The Court observed that there were discrepancies between the three medical reports drawn up during the applicant’s time in detention. In the absence of any explication from the Turkish Government as to these discrepancies, it considered that the initial medical examination had not been conducted properly. 

On the basis of the evidence before it and in the absence of a plausible explanation from the Turkish Government, the Court found it established that the injuries noted in the reports by the medical centre and the public hospital had been caused by treatment which, even though it had not attained a high level of severity, had to be classified as inhuman and engaged the responsibility of the State. 

The Court accordingly held unanimously that there had been a violation of Article 3 and awarded the applicant EUR 10,000 for non-pecuniary damage and EUR 1,530 for costs and expenses. (The judgment is available only in French.) 

Yeşil v. Turkey (no. 50249/99) Violation of Article 6 § 1

The applicant, Nuriye Yeşil, is a Turkish national who was born in 1978. At the time when she lodged her application, she was in Ümraniye Prison (Istanbul). She was sentenced to eight years and four months’ imprisonment for being a member of an armed gang, the DHKP/C (Revolutionary People’s Liberation Party/Front). 

The applicant complained under Article 6 of the Convention that she had not had a fair trial. 

The Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, it held unanimously that there had been a violation of Article 6 § 1 of the Convention. The Court also reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It therefore held that it was not necessary to examine the other complaints concerning the unfairness of the proceedings. 

The Court considered that the judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded her EUR 2,000 for costs and expenses. (The judgment is available only in French.)
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Chamber judgments concerning Poland, San Marino, Slovakia and Turkey

Erkek v. Turkey (no. 28637/95) Violation of Article 2

The applicant, Serdin Erkek, is a Turkish national who was born in 1966 and lives in Mersin (Turkey).  

His brother, Namık Erkek, was arrested in December 1992 and taken into police custody on suspicion of being a member of the PKK (Workers’ Party of Kurdistan) – proscribed as a terrorist organisation under Turkish law – and extorting money from shopkeepers. He allegedly escaped shortly after his arrest, after leading the security forces to a place where it was said that a presumed accomplice might be found. 

Disciplinary proceedings were instituted against 11 police officers for negligence in the performance of their duties, but no measures were taken against them. In addition, the applicant lodged a complaint against the police officers in whose custody his brother had been placed, alleging that he had been tortured to death. In view of the findings of the administrative inquiry conducted in respect of the officers and statements by presumed members of the PKK that Namık Erkek was involved in the armed struggle in the province of Muş, the public prosecutor discontinued the proceedings. 

The applicant alleged that his brother had died after being tortured by the security forces while in their custody. 

As regards the disappearance of Namık Erkek, the Court noted that the applicant’s allegations were not based on concrete and verifiable facts and were not decisively corroborated by any witness statements or other evidence. Since there was no evidence that the applicant’s brother had died after being tortured by the police, the Court held unanimously that there had been no violation of Article 2 on that account. 

As to the nature of the investigations conducted in the present case, the Court noted that in the course of the criminal investigation, the public prosecutor had not heard evidence from the accused police officers and, in deciding to discontinue the proceedings, had merely relied on statements by presumed members of the PKK and on the disciplinary board’s decision. It observed in that connection that the discontinuation order had been based on an inquiry conducted by the police. The Court emphasised that, in the circumstances of the case, it was extremely important that the police officers should have been questioned by an independent body as they had been directly implicated in the disappearance of the applicant’s brother. The public prosecutor’s investigation had therefore been incomplete. The Court accordingly concluded that Turkey had failed to fulfil its obligation to conduct an adequate and effective investigation into the circumstances of the applicant’s brother’s disappearance and held unanimously that there had been a violation of Article 2 on that account. 

Under Article 41 (just satisfaction), the Court awarded the applicant EUR 10,000for non-pecuniary damage. (The judgment is available only in French.) 

M.K. v. Turkey (no. 29298/95) No violation of Article 2 No violation of Article 3 No violation of Article 14

The applicant, M.K., is a Turkish national, who was born in 1958 and lives in Istanbul. 

His brother’s house was searched on 31 July 1994 in connection with an investigation into PKK activities. A warrant was issued in August 1994 for his brother’s arrest on a charge of membership of an illegal organisation and he was declared liable to trial in absentia. His body was found in Beykoz (Istanbul) in March 1995. The gendarmerie made inquiries at the scene and the public prosecutor’s office ordered an investigation.  

Relying on Articles 2 (right to life), 3 (prohibition of torture and inhuman or degrading treatment or punishment), 6 (right to a fair trial) and 14 (prohibition of discrimination) of the Convention, the applicant alleged that his brother had been the victim of an extrajudicial execution by the police. 

As regards the death of his brother, the Court noted that the applicant’s allegations were not based on verifiable concrete evidence or conclusively backed up by witness statements or other proof. Moreover, in a statement to the public prosecutor, the applicant had said that he had no idea why his brother had been killed or of the circumstances in which he had met his death and did not have any suspects in mind. Since there was no evidence enabling it to conclude beyond all reasonable doubt that the applicant’s brother had been killed by the security forces or with their connivance, the Court held unanimously that there had been no violation of Article 2 on that account. 

As regards the investigations, the Court found on the basis of the material in the investigation file and the information supplied by the Turkish Government that, even though it had not enabled the killers to be identified, the investigation had not been ineffective and it could not be said that the authorities had not actively investigated the circumstances in which the applicant’s brother had been killed. On the facts, the Court found that the investigation satisfied the requirements of Article 2. It accordingly held unanimously that there had been no violation of that provision on that account. 

Since it had not been established that State agents had been implicated in the murder, the Court held unanimously that there had been no violation of Article 3. In view of its findings under Article 2, it decided that no separate examination of the complaints under Article 6 § 1 was necessary. Lastly, since the evidence adduced by the applicant did not prove his allegation that his brother had been killed for being a member of an illegal organisation, it held unanimously that there had been no violation of Article 14. (The judgment is available only in French.) 

Temel v. Turkey (no. 37047/97) Friendly settlement

The applicant, Cevahir Temel, is a Turkish national who was born in 1959 and lives in Adana (Turkey).  

On 13 January 1997, following a complaint, police officers went to her home to carry out a search. The parties disagree as to what ensued. The applicant said she was questioned about a member of the PKK and ill-treated by the security forces in that a police officer hit her in the back, forced to her to the ground and cut off her hair. 

That evening, a doctor at Adana General Hospital noted that the applicant presented extensive sensitivity to the back and difficulty in moving her elbow and left wrist. She was diagnosed a few days later as suffering from physical trauma and post-traumatic neurosis. 

The applicant relied on Articles 3 (prohibition of inhuman or degrading treatment), 8 (right to respect for private and family life) and 13 (right to an effective remedy) of the Convention. 

The case has been struck out of the list following a friendly settlement under the terms of which the applicant is to receive EUR 6,000 for damage and costs and expenses. 

The Turkish Government also made the following statement: “The Government of the Republic of Turkey regret the occurrence of individual cases of ill-treatment by the authorities in the performance of their duties notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that the recourse to ill-treatment constitutes, inter alia, a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such acts is respected in the future... 

“The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.” (The judgment is available only in French.) 

Ayşenur Zarakolu and Others v. Turkey (nos. 26971/95 and 37933/97) Violation of Article 10 Violation of Article 6 § 1 

The application was lodged by a Turkish national, Ayşenur Zarakolu, on her own behalf and on behalf of the publishing house Belge Uluslararası Yayıncılık, of which she was the owner at the material time. The applicant died in January 2002, but the Court gave her husband and two sons leave to continue the present proceedings. 

The applicant was prosecuted for spreading separatist propaganda after publishing a book entitled “Our Ferhat, the anatomy of a murder” (Bizim Ferhat, bir cinayetin anatomisi) about the murder of the journalist Ferhat Tepe. An order was made under the urgent-applications procedure for copies of the book to be seized. The book denounced alleged human-rights violations in “Kurdistan” and was fiercely critical of the authorities, whom it accused of brutally repressing the Kurdish people’s fight for freedom. 

In a judgment of 29 December 1995, Istanbul State Security Court sentenced the applicant to five-months’ imprisonment, which it commuted to a fine, and ordered confiscation of the book. It found that the book contained expressions that were intended to destroy the territorial integrity of the State: it called part of the territory “Kurdistan” and identified the insurrectionary movements in the region with a Kurdish nationalist struggle. The judgment was upheld by the Court of Cassation. 

The applicant claimed that the seizure of the book and her criminal conviction had infringed Article 10 (freedom of expression) of the Convention. Relying on Article 6 § 1 (right to a fair trial), she also complained of the lack of independence and impartiality of the State Security Court that had tried and convicted her. She complained, lastly, under Article 13 (right to an effective remedy) and Article 1 of Protocol No. 1 (protection of property), of her inability to challenge the confiscation of the book, and submitted that the measure had infringed her right to the peaceful enjoyment of her possessions. 

The Court found that the reasons given by the domestic courts could not be regarded as sufficient by themselves to justify the interference with the applicant’s right to freedom of expression. Although certain particularly acerbic passages of the book had portrayed the Turkish State and especially the army in a very negative light, thus lending hostile undertones to the narrative, they did not encourage people to use violence or resort to armed resistance or uprising; nor did they constitute hate speech. That, in the Court’s view, was the essential factor to be taken into consideration. The Court also found that the confiscation order and the applicant’s sentence were disproportionate to the aims pursued and, accordingly, not “necessary in a democratic society”. There had therefore been a violation of Article 10. 

The Court reiterated that a civilian who had to answer to criminal charges in a state security court that included a military judge in its ranks had legitimate grounds for fearing that the tribunal was not independent and impartial. It accordingly held unanimously that there had been a violation of Article 6 § 1. 

Having regard to its findings under Article 10, the Court did not consider any separate examination of the applicant’s allegations under Article 13 and Article 1 of Protocol No. 1 to be necessary. 

Under Article 41 (just satisfaction) the Court awarded the applicant’s heirs EUR 5,000 for non-pecuniary damage and EUR 2,500 for costs and expenses. (The judgment is available only in French.)
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Aksaç v. Turkey (no. 41956/98) Violation of Article 6 § 1

The applicant, Yavuz Aksaç, is a Turkish national, born in 1971 and living in Ankara. 

On 23 March 1995 the applicant was arrested and placed in police custody charged with membership of the DHKP-C (Revolutionary People’s Liberation Party-Front). On 10 April 1996 Ankara State Security Court found the applicant guilty of aiding and abetting the DHKP-C, and sentenced him to three years and nine months’ imprisonment and debarred him from public service for three years. 

The applicant complained, under Article 6 § 1 (right to a fair hearing), that he was denied a fair hearing on account of the presence of a military judge on the bench of the state security court which tried and convicted him. He further complained under Article 6 § 3 (b) (right to adequate time and facilities for preparation of defence) that the written opinion of the chief public prosecutor at the Court of Cassation was served on him, thus depriving him of the opportunity to put forward his counter-arguments. 

The Court held unanimously that there had been a violation of Article 6 § 1, but that it was not necessary to consider the applicant’s complaint under Article 6 § 3 (b). The Court also held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR3,000 for costs and expenses, less EUR630 granted by way of legal aid. (The judgment is available only in English.) 

Asuman Aydın v. Turkey (no. 40261/98) Violation of Article 1 of Protocol No. 1

The applicant, Asuman Aydın, is a Turkish national, who was born in 1933 and lives in Ordu (Turkey). She owned land in Ordu which was expropriated by the State in 1990. 

She complained under Article 1 of Protocol No. 1 (protection of property) of an infringement of her right to the peaceful enjoyment of her possessions on account of the delay by the authorities in paying her additional compensation for expropriation that she had been awarded by the domestic courts.  

The Court found that the delay in payment of the additional compensation for expropriation was attributable to the authorities and had caused the applicant damage distinct from the expropriation of her property. Consequently, it held unanimously that there had been a violation of Article 1 of Protocol No. 1 and awarded her EUR 130,611 for pecuniary damage. (The judgment is available only in French.)   Violations of Article 6 § 1

Çolak v. Turkey (no. 1) (no. 52898/99)

Çolak v. Turkey (no. 2) (no. 53530/99)

The applicant, Lale Çolak, is a Turkish national, who was born in 1973. At the time her applications were lodged she was in Ümraniye Prison in Istanbul. She was twice convicted by a state security court for assisting an armed gang, namely the TIKB (Union of Revolutionary Communists of Turkey). 

Relying on Article 6 § 1 (right to a fair trial), she complained of the unfairness of the proceedings which led to her convictions. 

The Court reiterated that a civilian who had to answer to criminal charges in a state security court that included a military judge in its ranks had legitimate grounds for fearing that the tribunal was not independent and impartial. Accordingly, it unanimously held that there had been a violation of Article 6 § 1 of the Convention. As to the other complaints of procedural unfairness, the Court reiterated that a court that had been shown not to be independent and impartial could not, in any event, guarantee a fair trial to persons appearing before it. Consequently, it was unnecessary to examine those complaints. 

The Court found that its judgments constituted sufficient just satisfaction in themselves for any non-pecuniary damage that had been sustained by the applicant and awarded her EUR2,000 for costs and expenses in each case. (The judgments are available only in French.)   Violation of Article 2

E.O. v. Turkey (no. 28497/95)  No violation of Articles 3, 5 and 14

The applicant, E.O., is a Turkish national, who was born in 1942 and lives in Istanbul.  

Her son H.O. allegedly disappeared on 21 March 1995. Witnesses who were being held at the Anti-Terrorist Branch of the Istanbul Security Headquarters at the time reported having seen him. After complaints and applications were lodged by the family, the administrative and judicial authorities made inquiries and, during the course of their investigations, visited the security headquarters and took statements from witnesses. 

H.O.’s body was found on 26 March 1995 in Beykoz (Istanbul). An autopsy performed the following day established that he had been strangled. The gendarmerie carried out investigations at the scene. The applicant and other members of the family lodged a complaint with the Fatih Public Prosecutor’s Office. They also lodged a complaint against the Beykoz gendarmes, alleging that the authorities had waited until 17 May 1995 before taking fingerprints to identify the deceased. 

The applicant alleged that her son had been the victim of an extrajudicial execution by the police and that she had not been able to submit her complaint to the criminal courts. She relied on Articles 2 (right to life), 3 (prohibition of torture and inhuman or degrading treatment), 5 § 3 (right to liberty and security) and 14 (prohibition of discrimination) of the Convention. 

The Court was unable to conclude beyond all reasonable doubt from the evidence before it that H.O. had been detained at the Anti-Terrorist Branch of the Istanbul Security Headquarters at the material time. As regards the applicant’s allegations that her son had been killed by the security forces or with their connivance, the Court noted that they were not based on verifiable concrete evidence or conclusively backed up by witness statements or other proof. It accordingly held unanimously that there had been no violation of Article 2. 

As to the manner in which the investigations had been conducted, the Court noted that although the case had come before three public prosecutors, none of them had really assumed overall responsibility for the investigation. The material in the case file revealed a blatant lack of coordination or cooperation between the investigating authorities. Photographs of the deceased were not made public even though they could have facilitated identification of the body and it was only after the intervention of H.O.’s relatives that fingerprints had been taken for comparison. In those circumstances, the Court found that the authorities had not carried out an adequate and effective investigation into the death, in breach of Article 2. 

Since it had not been established that the security forces had been implicated in H.O.’s detention and murder, the Court held unanimously that there had been no violation of Articles3 and 5 of the Convention. As there was no evidence to show that he had been killed on account of his political opinions, it held unanimously that there had been no violation of Article 14. 

Under Article 41 (just satisfaction), the Court awarded the applicant EUR 25,000 for non-pecuniary damage. (The judgment is available only in French.)  

Örnek and Eren v. Turkey (no. 41306/98) Friendly settlement

The applicants, Tacettin Örnek and Abdulvahap Eren, are Turkish nationals, born in 1962 and 1966 respectively and living in Mardin. 

They complained that they were tortured while in police custody in Mardin in January 1998. On 26 November 1998, the Diyarbakır State Security Court found Mr Örnek guilty of aiding and abetting the PKK (the Kurdish Workers’ Party) – proscribed as a terrorist organisation under Turkish law – and sentenced him to three years and nine months’ imprisonment. MrEren was acquitted. 

They relied on Articles 3 (prohibition of torture or inhuman or degrading treatment or punishment), 6 (right to a fair hearing), 13 (right to an effective remedy) and 14 (prohibition of discrimination). 

The case has been struck out following a friendly settlement in which the applicants are to receive jointly EUR46,000 for any non-pecuniary or pecuniary damage and EUR4,000 for costs and expenses. (The judgment is available only in English.)   Violation of Article 10

Haydar Yıldırım and Others v. Turkey (no. 42920/98)  Violation of Article 6 § 1

The applicants, Haydar Yıldırım, Mehmet Coban and Mustafa Kocaoğlu, are Turkish nationals who were born in 1956, 1962 and 1963 respectively and live in Ankara.  

At the material time, they were members of the Freedom and Solidarity Party (Özgürlük ve Dayanışma Partisi) and leaders of the party’s local branch in Mamak. 

On 1 September 1996, while demonstrating on World Peace Day the applicants were found in possession of a pamphlet published by the party containing an article entitled “Peace Now” (Barış! Hemen Şimdi!). They were prosecuted and on 21 October 1997 the Ankara State Security Court sentenced them to two years’ imprisonment for inciting the people to hatred and hostility on the basis of a distinction between social classes, races and regions. 

The applicants submitted that their conviction had infringed their right to freedom of expression, contrary to Article 10 of the Convention. They also alleged, under Article 6 (right to a fair trial), that they did not have a fair trial. 

The Court found that the reasons given by the domestic courts could not be regarded as sufficient by themselves to justify the interference with the applicants’ right to freedom of expression. The applicants had expressed their opinions as politicians and actors on the Turkish political stage. They had not incited people to use violence or to resort to armed resistance or uprising and had not engaged in hate speech. That, in the Court’s view, was the essential factor to be taken into consideration. The Court found that the applicants’ sentences were disproportionate to the aims pursued and, accordingly, not “necessary in a democratic society”. There had therefore been a violation of Article 10 of the Convention. 

The Court reiterated that a civilian who had to answer to criminal charges in a state security court that included a military judge in its ranks had legitimate grounds for fearing that the tribunal was not independent and impartial. It accordingly held unanimously that there had been a violation of Article 6 § 1 of the Convention. As to the other complaints of procedural unfairness, the Court reiterated that a court that had been shown not to be independent and impartial could not, in any event, guarantee a fair trial to persons appearing before it. Consequently, it was unnecessary to examine those complaints. 

Under Article 41 of the Convention (just satisfaction), the Court awarded the applicants jointly EUR15,000 for non-pecuniary damage and EUR2,500 for costs and expenses. (The judgment is available only in French.)
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I.R.S. and Others v. Turkey (no. 26338/95) Violation of Article 1 of Protocol No. 1

The applicants are five Turkish nationals who live in Ankara. They were registered as co-owners of land in Ergazi that had been used for many years as a military airport. 

In 1988 the Ministry of Defence made an application to Ankara High Court for an order under section 38 of the Expropriation Act (Law no. 2942 of 1983) for the land to be registered in the name of the Treasury on the grounds of uninterrupted adverse possession by the air force since 1955, the applicants having forfeited all their rights by failing to bring proceedings. In a judgment of 25 May 1993, Ankara High Court cancelled the registration of the applicants as owners of the land and transferred the property to the authorities on the grounds that it had been occupied by them in the general interest for more than 20 years without interruption. The Court of Cassation upheld that judgment in 1994. 

The applicants alleged that they had been deprived of their land without compensation in breach of the principles set out in Article 1 of Protocol No. 1 (protection of property). 

The Court noted that, since the application had been lodged, section 38 of Law no. 2942 had been struck down by the Turkish Constitutional Court as being unconstitutional. It further noted that under section 38, applications for compensation for the deprivation of property had to be made within 20 years from the date the property was occupied. In the case before it, the Turkish courts had applied section 38 and found that the land had been occupied since 1955. Consequently, the time allowed for seeking compensation had already expired by the time section 38 came into force. 

By applying section 38, the Turkish courts had deprived the applicants of any possibility of obtaining compensation for the loss of their title to the property. Although such an interference was founded on legislation that was valid at the material time, it could only be described as arbitrary, as there was no procedure by which the applicants could claim the compensation that would have enabled the fair balance that had to be maintained between the demands of the general interest of the community and the requirements of the protection of the individual’s rights. The Court consequently held, unanimously, that there had been a violation of Article 1 of Protocol No. 1 and that the question of the application of Article41 (just satisfaction) was not ready for decision. (The judgment is available only in French.)

374
20.7.2004 

Press release issued by the Registrar 

CHAMBER JUDGMENT

MEHMET EMIN YÜKSEL v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Mehmet Emin Yüksel v. Turkey (application no. 40154/98). 

The Court held unanimously that there had been:

· a violation of Article3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights; and,

a violation of Article13 (right to an effective remedy) of the Convention, read in conjunction with Article 3. 

Under Article 41 (just satisfaction), the Court awarded the applicant 10,000euros(EUR) for non-pecuniary damage and EUR3,000 for costs and expenses. (The judgment is available only in English.) 

1.Principal facts 

The applicant, Mehmet Emin Yüksel, is a Turkish national who was born in 1972 and lives in Diyarbakır. He was astudent at the Medical Faculty of Diyarbakır Dicle University at the relevant time. 

On 4 April 1997 the applicant was placed in custody and interrogated by police officers from Diyarbakır Security Directorate, in relation to his alleged involvement in an illegal organisation, the YEKBUN (Kurdistan United People’s Party).  

He alleged that he was left with an oedema, a bruised nose and a broken tooth after being ill-treated by the police officers; the Turkish Government maintained that the applicant’s injuries occurred when, due to lack of sleep, he inadvertently fell and hit his nose on a sink. 

On 6 April 1997 the applicant signed a statement which said that that he had hit his nose on a sink while washing his face.  

The same day, he was taken to Diyarbakır State Hospital and examined by a doctor who found, “an oedema and an ecchymosed lesion as a result of trauma” on his nose. 

On 8 April 1997 the applicant filed a criminal complaint against the police officers who had allegedly ill-treated him. As a result, the Diyarbakır chief public prosecutor ordered that the applicant be examined by aforensicmedical expert, who found that he had an abrasion measuring 1 x 0.5 cm on his nose, a fractured tooth and that he was unfit to work for two days. 

On 15 April 1997 the public prosecutor issued a decision of non-jurisdiction concerning the applicant’s allegations of ill-treatment and referred the investigation file to the Diyarbakır District Administrative Council. On 26 June 1997 the Administrative Council decided that, due to lack of evidence, the police officers who had allegedly ill‑treated the applicant should not be prosecuted. The applicant appealed unsuccessfully. 

On 13 June 1997 the applicant was acquitted by Diyarbakır State Security Court, which noted in its judgment the applicant’s statement that he had been interrogated by police officers under duress.  

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 19 January 1998 and transmitted to the Court on 1 November 1998. By a decision of 2 December 2003, the Court declared the application partly admissible. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Loukis Loucaides (Cypriot),
Riza Türmen (Turkish),
Corneliu Bîrsan (Romanian),
Mindia Ugrekhelidze (Georgian),
Antonella Mularoni (San Marinese), judges,

and also Sally Dollé, Section Registrar.  

3.Summary of the judgment 

Complaints 

The applicant alleged, under Article 3 of the Convention, that he was subjected to ill‑treatment – amounting to torture – during his detention in police custody. He further complained that he had no effective remedy in respect of his allegation of torture, as required by Article 13, and that he was denied the right to intervene in the criminal proceedings against the police officers, in violation of Article 6 § 1. 

Decision of the Court 

Article 3  

The Court noted that the applicant was not medically examined at the beginning of his detention and did not have access to a lawyer or doctor of his choice while in police custody. On 6April 1997, two days after being taken into custody, he was examined by a doctor who noted the presence of an oedema and ecchymosed lesion on the applicant’s nose caused by trauma. A further medical examination indicated that one of the applicant’s teeth had been broken and the forensic medical expert found that those injuries rendered the applicant unfit for work for two days. 

Concerning the Turkish Government’s position that the applicant had hit his nose on a sink, the Court did not exclude the possibility of accidents occurring in detention. However, it did not find it convincing that the applicant could have broken one of his back teeth and sustained injuries to his nose at the same time, through accidentally coming into contact with a solid object. The applicant was also unequivocal in his account that he had been ill-treated by police officers while in custody and had consistently denied the accuracy of the statement which he had signed in police custody, claiming that it had been obtained under duress. 

The Court reiterated that a State was responsible for the welfare of all its detainees; they were in a vulnerable situation and the authorities had a duty to protect them. Bearing in mind the authorities’ obligation to account for injuries caused to those within their control in custody and in the absence of a convincing and plausible explanation by the Turkish Government, the Court considered that the injuries recorded in the medical reports of 6 and 8 April 1997 were the result of treatment for which the Government bore responsibility. The Court, therefore, held, unanimously, that there had been a violation of Article 3. 

The Court did not consider it necessary to make a separate finding under Article 3 in respect of the alleged deficiencies in the investigation, a matter which it examined under Article 13. 

Article 13  

It appeared from the documents submitted to the Court that neither the accused police officers nor the applicant were requested to testify in the course of the investigation. It also transpired that no other investigative steps were taken by the Administrative Council, which eventually decided to discontinue the criminal proceedings against the police officers for lack of evidence. Moreover, the applicant’s representative received no written reply from the Administrative Council to his petition although he specifically requested a copy of the investigation file. 

The Court reiterated that investigations carried out by administrative councils could not be regarded as independent, since they were chaired by the governors, or their deputies, and composed of local representatives of the executive, who were hierarchically dependent on the governors. 

Considering that the proceedings could not properly be described as thorough, effective and independent, the Court held, unanimously, that there had been a violation of Article 13.

377
22.7.2004 

Press release issued by the Registrar 

Chamber judgments concerning Bulgaria, Italy and Turkey

Muhey Yaşar and Others v. Turkey (no. 36973/97) Violation of Article 1 of Protocol No. 1

The ten applicants, Muhey Yaşar, Mustafa Karadağ, Şevket Kılınç, Cuma Özdemir, Ramazan Özdemir, Mehmet Sait Kendirci, Abdurrahman Kendirci, Salih Arslan, Mehmet Emin Kayıran and Zarife Bostancı, are Turkish nationals, who live at Şanlıurfa (Turkey). They owned properties at Birecik (Turkey) which were expropriated by the State in 1996. 

They complained of a breach of their right to the peaceful enjoyment of their possessions as a result of the authorities’ delay in paying them additional compensation for expropriation that had been awarded to them by the courts. They relied on Article 1 of Protocol No. 1 (protection of property) and Article 6 of the Convention (right to a fair hearing within a reasonable time). 

The Court declared the complaints of Mustafa Karadağ, Cuma and Ramazan Özdemir, Mehmet Sait Kendirci, Abdurrahman Kendirci and Salih Arslan admissible, and the complaints of the remaining applicants inadmissible. It found that the delays in the payment of the additional compensation for expropriation were attributable to the authorities and had caused the applicants to sustain damage in addition to that they had suffered as result of the expropriation of their properties. It therefore held unanimously that there had been a violation of Article 1 of Protocol No. 1. It did not consider it necessary to examine the complaint under Article 6 § 1 of the Convention separately. 

Under Article 41 (just satisfaction) the Court made the following awards in respect of pecuniary damage EUR 1,435 to Mustafa Karadağ, EUR 12,500 to Cuma and Ramazan Özdemir jointly, EUR 12,500 to Ramazan Özdemir and Mehmet Sait Kendirci jointly, and EUR 8,350 to Abdurrahman Kendirci and Salih Arslan jointly. It also awarded the applicants EUR 400 jointly for costs and expenses. (The judgment is available only in French.)
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Ağdaş v. Turkey (no. 34592/97) Violation of Article 13

The applicant, Kemal Ağdaş, is a Turkish national, born in 1960 and living in Istanbul. 

The case concerned the death of the applicant’s brother İrfan Ağdaş on 13 May 1996. The circumstances surrounding his death are disputed by the parties.  

According to the applicant, three police officers who were patrolling the Alibeyköy neighbourhood in an unmarked car, spotted İrfan carrying a left-wing newspaper – Zafer Yolunda Kurtuluş (Salvation in the Path of Glory) – and followed him. When İrfan started to run, two of the police officers got out of the car and opened fire, shooting İrfan. He fell to the ground, where the police officers kicked him. A woman ran to help İrfan, but was pushed aside by the police officers who put İrfan in the car. One of the police officers sat on him as they drove away. After an hour or so they left İrfan’s body near Eyüp SSK Hospital. 

The Turkish Government claimed that police officers approached İrfan Ağdaş to carry out an identity control and a body search. İrfan attempted to run away and opened fire at the police officers. The police officers called to him to surrender and fired warning shots. During the exchange of fire, İrfan was wounded. He died after his transfer to hospital by the police officers.  

A criminal investigation was opened into İrfan Ağdaş’ death on 14 May 1996 and, on 3 April 1997, the three police officers involved were charged with “intentional homicide”. On 2 April 2001 Eyüp Assize Court concluded that İrfan Ağdaş had died in an armed clash and acquitted the police officers on the ground that they had acted in self defence. The decision was upheld on appeal. 

The applicant claimed that his brother was unjustifiably killed by police officers and that there had been no adequate investigation into the circumstances of his death, relying on Article 2 (right to life). He also complained that he had no effective access to a court, in breach of Article 6 § 1 (right to a fair hearing). He contended that the facts of the case demonstrated that there was no commitment to carry out an effective investigation into his brother’s murder and that the domestic court was determined to acquit the police officers, relying on Article 13 (right to an effective remedy). 

The European Court of Human Rights had serious doubts as to how the shooting took place. It considered that this was largely due to the manner in which the investigation at the scene of the incident, the post-mortem examination and the investigation by the criminal court had been conducted. Finding an insufficient factual and evidentiary basis on which to conclude that the applicant’s brother was deprived of his life by the police officers as a result of the use of force which was more than absolutely necessary, the Court held, by six votes to one, that there had been no violation of Article 2 concerning İrfan Ağdaş’ death. 

However, given the lack of a prompt and adequate investigation into the circumstances surrounding his killing, the Court held, unanimously, that there had been a violation of Article 2 concerning the investigation into İrfan Ağdaş’ death. 

The Court further held, unanimously, that it was not necessary to consider the applicant’s complaint under Article 6 § 1, which it considered in relation to his more general complaint under Article 13. 

The Court reiterated that the Turkish authorities had had an obligation to carry out an effective investigation into the circumstances surrounding the death of the applicant’s brother. However, no effective criminal investigation had been conducted. The applicant had therefore been denied an effective remedy in respect of the death of his brother and thereby access to any other available remedies, including a claim for compensation. The Court therefore held, unanimously, that there had been a violation of Article13.  

The Court awarded the applicant 15,000EUR for non-pecuniary damage. (The judgment is available only in English.) 

Ağirağ and Others v. Turkey (no. 35982/97)  Violation of Article 5 § 3

The 13 applicants, Abdurrahim Ağırağ, İdris Koluman, Fevzi Üzüm, Abdu Ferit Baytar, Ziya Yüce, Mehmet Hanifi Erolan, Mehmet Aydın, İdi Çelik, Helya Adıbelli, Şeyhmus Poyraz, Abdulilah Poyraz, Zeynep Yüksel and Yavuz Çetinkaya, are Turkish nationals, born between 1945 and 1977, who at the material time were living in Diyarbakır or İzmir (Turkey). 

In July 1996 they were arrested and taken into police custody on account of their suspected links with the PKK (Workers’ Party of Kurdistan – proscribed as a terrorist organisation under Turkish law). Criminal proceedings were brought against them following which they were all given prison sentences, except Mr Çelik and Mr Ağırağ who were acquitted.  

Relying on Article 5 § 3 (right to liberty and security), the applicants complained of the excessive length of their police custody. 

The applicants were kept in police custody for between six and eleven days. Even supposing that there had been a link between their activities and a terrorist threat, the Court could not accept that it had been necessary to detain them for six to eleven days without judicial intervention. 

Consequently, the Court held unanimously that there had been a breach of Article 5 § 3 of the Convention. It awarded EUR4,000 to Y.Çetinkaya for non-pecuniary damage, EUR 2,500 to Ş. Poyraz, and EUR 2,000 respectively to Z. Yüksel, I. Çelik, H.Adıbelli, A. Ağırağ, I. Koluman, F. Üzüm, A.F. Baytar, Z. Yüce, M.H. Erolan, and 1,500 EUR each to M. Aydın and A.Poyraz. The Court also awarded the applicants EUR 2,000 jointly for costs and expenses, less the EUR630 already received from the Council of Europe in legal aid. (The judgment is available only in French.) 

Çelik and Çelik v. Turkey (no. 41993/98)  Friendly settlement

The applicants, İsmail and Hanım Çelik, are Turkish nationals, born in 1944 and living in Malatya (Turkey). 

On 5 November 1996 security forces carried out a search for members of the PKK – proscribed as a terrorist organisation under Turkish law – in the applicant’s village. 

At around 11 p.m. the security forces surrounded the applicants’ house and asked them to come out. The applicants and their sons Bülent (born in 1974) and Turabi (born in 1977) came out and showed the security forces the direction in which PKK members who had been in the house had fled. A clash broke out and the security forces fired a rocket which killed Bülent. 

Following Bülent’s death, the first applicant asked the Doğanşehir public prosecutor to start criminal proceedings against the responsible members of the security forces. On 31 July 1997 the Doğanşehir District Administrative Council issued a decision stating that no prosecution should be brought, as the applicants’ son had died in the course of a confrontation between PKK members and the security forces.  

The applicants complained of the unlawful killing of their son by the security forces, relying on Articles 2 (right to life) and 6 (right to a fair hearing). 

The case has been struck out following a friendly settlement in which 60,000EUR is to be paid for any non-pecuniary or pecuniary damage, costs and expenses. 

The Turkish Government also made the following statement: “The Government regret the occurrence of individual cases of death resulting from the failure of the authorities to take the necessary measures to safeguard the lives of individuals, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life – including the obligation to carry out effective investigations – is respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of deaths in circumstances similar to those of the instant application as well as more effective investigations... 

“The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.” (The judgment is available only in English.) 

Irey v. Turkey (no. 58057/00)  Violation of Article 6 § 1

The applicant, Emrah İrey, is a Turkish national, born in 1979. He was sentenced to eight years and four months’ imprisonment by a national security court for being a member of an illegal organisation, namely the THKP-C (Turkish People’s Liberation Party/Front) and to three years and eight months’ imprisonment for throwing a Molotov cocktail inside a bank. 

Relying on Article 6 §§ 1 and 3 (c) of the Convention, the applicant complained that he had not had a fair trial. 

The Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1 of the Convention. With regard to the other complaint based on the unfairness of the proceedings, the Court reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It accordingly held that there was no need to examine that complaint. 

Under Article 41 (just satisfaction) of the Convention, the Court held unanimously that the present judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage alleged by the applicant. It reiterated that in cases in which it had found that applicants had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be for them to be retried by an independent and impartial court at an early date. The Court awarded Mrİrey EUR1,500 for costs and expenses. (The judgment is available only in French.) 

Karakaş and Others v. Turkey (no. 35077/97)  Violation of Article 5 § 3

The four applicants, Mehmet Salih Karakaş, Bilal Bozkurt, Izzettin Ceylan and Metin Yavuz, are Turkish nationals, born respectively in 1964, 1977, 1973 and 1974. When lodging their application, they were detained at Nazilli prison (Aydın). 

In July 1996 the applicants were arrested, taken into police custody and prosecuted for being members of the PKK. They were sentenced to prison sentences ranging from 21 years to three years and nine months. 

Relying on Article 5 § 3 (right to liberty and security), the applicants complained of the excessive length of their police custody. 

The applicants were kept in police custody for six days. Even supposing that there had been a link between their activities and a terrorist threat, the Court could not accept that it had been necessary to detain them for six days without judicial intervention. Consequently, the Court held unanimously that there had been a breach of Article 5 § 3 of the Convention and awarded the applicants EUR6,000 jointly for non-pecuniary damage and EUR2,000 for costs and expenses less the EUR 630 already received from the Council of Europe in legal aid. (The judgment is available only in French.) 

Kürkçü v. Turkey (no. 43996/98)  Violation of Article 10

The applicant, Ertuğrul Kürkçü, is a Turkish national, born in 1948 and living in Istanbul. 

He translated into Turkish a report by the nongovernmental organisation Human Rights Watch – Arms Project entitled “Weapons Transfers and Violations of the Laws of War in Turkey”. The book in question consisted of a collection of eye-witness accounts by former soldiers who had taken part in missions in south-east Turkey and an analysis of certain instances of human-rights violations that had occurred in the area. 

Following the publication of the report the applicant, as translator, and the owner of Belge, the publishing company that had published the report, were charged with insulting and vilifying state military forces. Both were sentenced by the Istanbul Assize Court to ten months’ imprisonment. The court converted the publisher’s sentence into a fine and decided to stay execution of the applicant’s sentence. It also ordered all copies of the book in question to be seized. 

Relying on Article 10 of the Convention, the applicant submitted that his conviction had infringed his right to freedom of expression. 

The Court found that the grounds on which the domestic courts had based their decision could not be considered as sufficient in themselves to justify the interference with the applicant’s right to freedom of expression. Although certain particularly acerbic passages of the book painted an extremely negative picture of the Turkish state and gave the narrative a hostile tone, they did not constitute an incitement to violence, armed resistance or an uprising; nor was it hate speech, which, in the Court’s view, was a factor that was essential to take into consideration. It considered that the applicant’s conviction was disproportionate to the aims pursued and accordingly not “necessary in a democratic society”. There had therefore been a violation of Article 10. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant EUR3,000 for non-pecuniary damage and EUR 2,500 for costs and expenses. (The judgment is available only in French.)
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CHAMBER JUDGMENT IN THE CASE OF 

İKİNCİSOY v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of İkincisoy v. Turkey (application no. 26144/95). 

The Court held unanimously that there had been

  a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the death of Mehmet Şah İkincisoy;

  a violation of Article 2 (right to life) on account of the lack of an effective investigation into the circumstances of Mehmet Şah İkincisoy’s death;

  no violation of Article 3 (prohibition of inhuman or degrading treatment);

  no need to determine whether there had been a violation of Article 6 (right to a fair trial); 

  no violation of Article 5 §§ 1, 3, 4 and 5 (right to liberty and security) in respect of Abdülrezzak İkincisoy;

  no violation of Article 5 § 1 in respect of Halil İkincisoy;

  a violation of Article 5 §§ 3, 4 and 5 in respect of Halil İkincisoy;

  no violation of Article 8 (right to respect for private and family life), Article 9 (right to freedom of thought, conscience and religion) and Article 14 (prohibition of discrimination);

  a violation of Article 13 (right to an effective remedy); 

  a violation of former Article 25 (individual petition), now Article 34 of the Convention. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded Mehmet Şah İkincisoy’s heirs 25,000 euros (EUR) for the non-pecuniary damage incurred as a result of his death. The Court also awarded each applicant EUR 3,500 for non-pecuniary damage and Halil İkincisoy EUR4,000 for the non-pecuniary damage sustained as a result of being held in police custody. It also awarded the applicants EUR15,000 for costs and expenses. 

(The judgment is available only in English.) 

1.Principal facts 

The applicants, Abdülrezzak İkincisoy and his son Halil, are Turkish nationals who were born in 1933 and 1974 respectively and live in Diyarbakır (Turkey). Their application concerned the circumstances surrounding the death of Mehmet Şah İkincisoy, who was the son of the first applicant and the brother of the second applicant. The facts were in dispute between the parties. 

The applicants claim that at about 1 a.m. on the night of 22 November 1993 plain-clothes police officers arrived at Abdülrezzak İkincisoy’s apartment and asked him where his son was. They then went to his uncle’s apartment where they found him. While the police officers had started questioning the people present in the apartment gun shots were fired killing one police officer and another person present on the premises. 

The applicants, Mehmet Şah İkincisoy and other members of their family were arrested and taken to Çarşı Police Station before being transferred to the Rapid Intervention Headquarters. Some of them claim to have seen Mehmet Şah İkincisoy at the police station and to have heard his cries at the Rapid Intervention Headquarters. 

After spending several days in police custody, the applicants were released. On 6 December 1993 Abdulrezzak İkincisoy asked Diyarbakır State Security Court Public Prosecutor for news of his son. He was informed that his son had died in a clash with the police on 25 November 1993 and that his body had been buried. Despite his requests, he was not allowed to have his son’s grave opened or an autopsy conducted. After applying to the European Commission of Human Rights Abdulrezzak İkincisoy was summoned to the Diyarbakır public prosecutor’s office, questioned about his application to the Commission and, he alleged, forced to sign a statement expressing his wish to withdraw his application. 

The Turkish Government submitted that they had been informed by a suspect that Mehmet Şah İkincisoy was aiding and abetting the PKK (Workers’ Party of Kurdistan – proscribed as a terrorist organisation under Turkish law). The security forces went to his father’s apartment and then to his uncle’s. While searching the apartment they found four men sleeping in one of the rooms. As they questioned them, one of the men opened fire killing one of the police officers and injuring another. Mehmet Şah İkincisoy allegedly then escaped. 

According to the Turkish authorities, on 23 November 1993 the police received an anonymous telephone call informing them that two armed men had been seen hiding in a hut near the Ongözlü Bridge. When the officers arrived, an armed clash broke out which lasted approximately 20 minutes following which two people were killed. It could subsequently be seen from photographs of the bodies that one of them was Mehmet Şah İkincisoy. Furthermore, according to the ballistic examination reports, the guns that were found in the hut matched those used during the shoot-out in Abdulkadir İkincisoy’s apartment the previous day. 

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 19 May 1994 and declared partly admissible on 26 February 1996. A delegation from the Commission conducted an on-the-spot investigation in Ankara from 28 June to 2 July 1999. The application was transmitted to the Court on 1 November 1999. 

Judgment was given by a Chamber of 7 judges, composed as follows: 

Josep Casadevall (Andorran), President,
Rait Maruste (Estonian),
Stanislav Pavlovschi (Moldovan),
Lech Garlicki (Polish),
Elisabet Fura-Sandström (Swedish),
Ljiljana Mijović (citizen of Bosnia and Herzegovina), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Michael O’Boyle, Section Registrar. 

3.Summary of the judgment 

Complaints 

The applicants claimed that Mehmet Şah İkincisoy had died as a result of torture at the hands of police officers at the Rapid Intervention Force Headquarters. They argued that this treatment and the suffering which his family had had to endure as a result of his death and their inability to learn the true circumstances of his death had resulted in a violation of Articles 2 and 3. The applicants also claimed that their detention in police custody had been contrary to Article 5 of the Convention. They complained further of the police custody of four of Abdulrezzak İkincisoy’s children, namely Hüseyin, Makbule, Nefise and Garipşah İkincisoy. Relying on Article 6, they complained of the lack of an effective investigation into their relative’s death and alleged that they had been deprived of access to a tribunal. They submitted that the searches at their homes had been contrary to Article 8, that their inability to have their relative’s grave opened had violated Article 9 and alleged that they had been discriminated against on account of their Kurdish origins in breach of Article 14. The applicants submitted, lastly, that there had been an infringement of their right of individual petition contrary to Article 25 of the Convention. 

Decision of the Court 

In the light of the evidence submitted to it, the Court found it established that on 22November 1993 a team of police officers from the Anti-Terrorism Branch of the Diyarbakır Security Directorate had undertaken searches in order to find Mehmet Şah İkincisoy. They had gone to his father’s and then to his uncle’s apartment, where a shoot-out had occurred. Mehmet Şah İkincisoy had been arrested the same day and shot dead the following day while under the control of the authorities. 

Article 2 of the Convention 

Regarding Mehmet Şah İkincisoy’s death

The Court drew very strong inferences from total lack of any evidence indicating that Mehmet Şah İkincisoy had been taken into custody. It reiterated that, having regard to the general context of the situation in south-east Turkey at the time, an unacknowledged detention could be life-threatening. Furthermore, the autopsy examination, which had critical importance in determining the causes of the death, had been defective in fundamental aspects. In that connection the Court was struck by the authorities’ refusal to deliver Mehmet Şah İkincisoy’s body to his family, who had intended to request a detailed autopsy. 

Consequently, it could not be established beyond reasonable doubt that Mehmet Şah İkincisoy had died during a clash with police officers. The authorities had, moreover, failed to establish the real circumstances surrounding his death. 

Accordingly, the Court concluded that Mehmet Şah İkincisoy had died in circumstances engaging Turkey’s responsibility without there being anything to suggest that this had been made necessary. There had therefore been a violation of Article 2. 

As regards the investigations carried out following Mehmet Şah İkincisoy’s death

The investigations conducted by the public prosecutor had been defective in a number of fundamental aspects. The Court was struck by the heavy reliance placed by the public prosecutor on the conclusion of the incident report dated 23November 1993. He did not appear to have compared the facts as stated in the incident report with the photographs taken on the premises and appeared to have excluded the possibility that the circumstances surrounding the death of Mehmet Şah İkincisoy could have been different from those stated in the incident report despite the fact that the applicants had brought to his attention the possibility that their relative could have been killed under torture. 

Without taking statements from the family members of the deceased who had also been arrested that day or the police officers who had been involved in the clash, the public prosecutor had concluded that Mehmet Şah had died during the clash. 

The autopsy report had further shown that Mehmet Şah İkincisoy had been shot from behind by a bullet. It was striking that the public prosecutor had not sought any further explanation as to how a person involved in an intense clash could be shot from behind and probably by a person who was standing above him. The Court reiterated in that connection that there had been major flaws in the autopsy report. 

In those circumstances the Court concluded that the investigation could not be considered to have been effective as required by Article2 and accordingly held that there had been a violation of the Convention in that respect as well. 

Article 3 of the Convention 

The Court observed from the photographs of Mehmet Şah İkincisoy’s body and from the autopsy report that there had been no marks or injuries on the body consistent with the applicants’ allegations of torture. In those circumstances, and having regard to its conclusions under Article 2, the Court could not conclude that Mehmet Şah İkincisoy had been subjected to torture or inhuman or degrading treatment. 

The suffering endured by the applicants following the events was not a basis for a finding of a violation of Article 3. Consequently the Court held that there had not been a violation of that provision. 

Article 5 of the Convention 

As regards the police custody of Hüseyin, Makbule, Nefise and Garipşah İkincisoy

As the applicants were not victims within the meaning of Article 34 of the Convention, they could not raise this complaint. 

Article 5 § 1 (c): allegation of arbitrary and unlawful arrest

The applicants had been arrested on suspicion of having aided and abetted the PKK and having been involved in the events which had resulted in the killing of a police officer and the wounding of another. The Court was satisfied that there had been reasonable and sufficient grounds to believe that the applicants had been involved in an offence justifying their arrest. Accordingly, it held that there had been no violation of Article 5 § 1 (c). 

Article 5 § 3: allegation that the applicants had not been brought promptly before a judge

Abdulrezzak İkincisoy had been kept in police custody for less than three days. Noting the speed with which he had been released, the Court held that there had not been a breach of Article 5 § 3 as far as he was concerned.

Halil İkincisoy had been held in police custody for 11 days. Even supposing that there had been a link between his activities and a terrorist threat, the Court could not accept that it had been necessary to detain him for 11 days without judicial intervention. Accordingly, it held that there had been a breach of Article 5 § 3 as far as he was concerned. 

Article 5 § 4: inability to have the lawfulness of the detention decided speedily by a court

Having regard to the conclusion it had reached with regard to Article5 § 3 concerning Abdulrezzak İkincisoy, the Court concluded that there had not been a breach of Article 5 § 4.

With regard to Halil İkincisoy, the judge did not intervene until 11 days after his arrest. Finding that such a lengthy period did not comply with the notion of “speedily”, the Court concluded that there had been a breach of Article 5 § 4 in this regard. 

Article 5 § 5: inability to obtain compensation for a breach of Article 5

In the absence of a finding of a breach of Article 5 regarding Abdulrezzak İkincisoy, the Court concluded that there had been no violation of Article5 § 5.

At the material time the Turkish legislation permitted police custody for up to a maximum of 15 days. Accordingly, a compensation request for police custody which lasted for 11 days would not succeed before the domestic courts. The Court therefore concluded that there had also been a violation of Article5 § 5 of the Convention in respect of Halil İkincisoy. 

Article 6 of the Convention 

In the Court’s view, it was more appropriate to examine the Article 6 complaints in relation to the more general obligation under Article 13. It accordingly did not find it necessary to determine whether there had been a violation of Article 6. 

Articles 8, 9 and 14 of the Convention 

Having regard to the evidence submitted to it, the Court concluded that there had been no violation of these provisions of the Convention. 

Article 13 of the Convention 

The Turkish authorities had had an obligation to carry out an effective investigation into the circumstances of Mehmet Şah İkincisoy’s death. However, no effective criminal investigation could be considered to have been conducted in accordance with Article13 in the present case. There had therefore been a violation of Article 13 of the Convention. 

Former Article 25 of the Convention 

The parties did not dispute the fact that on 6 June 1995 Abdulrezzak İkincisoy had been interviewed by the public prosecutor concerning his application to the Commission, upon the instructions of the Ministry of Justice International Law and Foreign Relations Directorate. Accordingly, the Court found that the applicant had been subjected to indirect and improper pressure to make statements in respect of his application which had interfered with the free exercise of his right of individual petition. The Court accordingly held that Turkey had failed to comply with its obligations under former Article 25 of the Convention. 
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CHAMBER JUDGMENT IN THE CASE OF A. AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of A. and Others v. Turkey (application no. 30015/96).  

The Court held unanimously that: 

· there has been no violation of Article 2 of the European Convention on Human Rights (right to life) on account of the death of C.A.; 

· there has been a violation of Article 2 on account of the lack of an effective investigation into the circumstances surrounding C.A.’s death;

there has been a violation of Article 3 (prohibition of inhuman or degrading treatment) on account of the treatment suffered by C.A. in police custody. 

Under Article 41 of the Convention (just satisfaction), the Court awarded the applicants jointly 25,000 euros (EUR) for non-pecuniary damage and EUR 2,500 for costs and expenses, less EUR 625.04 already received from the Council of Europe in legal aid. 

(The judgment is available only in French.) 

1.Principal facts 

The applicants, A.A., M.A., R.A. and H.A., are Turkish nationals who were born respectively in 1942, 1948, 1970 and 1976 and live in Diyarbakır (Turkey). They are the parents and brothers of C.A., who was found hanged in his cell shortly after he was arrested in a police operation against the PKK (the Workers’ Party of Kurdistan, which is a banned terrorist organisation under Turkish law). 

The facts of the case are disputed. The applicants maintain that C.A. died as a result of torture in police custody. They alleged that he was arrested on 10 August 1994 and was seen by a witness two days later in the Diyarbakır courthouse. 

According to the custody record, C.A. was arrested and taken into police custody with one of his brothers on 22 August 1994 following an identity check. The Turkish Government say that he was found dead the following afternoon, having hanged himself from the bars of his cell window with the aid of a bedcover and his shirt. 

The Diyarbakır Public Prosecutor attended the scene immediately and arranged for a record to be made and photographs taken. An autopsy was carried out on 25 August 1994. The pathologist found the cause of death to be “mechanical asphyxia” caused by hanging. He also noted that the body presented various injuries, including scab-covered indentations to the right side of the forehead and the left side of the jaw, a cut on the right elbow and bleeding on the inside of the right forearm. C.A. also had bruising to the scalp and neck. 

On 8 March 1995 the public prosecutor brought proceedings against the police officers who had questioned C.A. under Article 245 of the Criminal Code, which makes it an offence to use force or ill-treatment when executing a warrant. A.A. joined the proceedings as an “intervening party”. 

In a judgment of 9 April 1996, the Diyarbakır Criminal Court acquitted the police officers concerned, for lack of evidence. Relying on statements by police officers, it found that there were already traces of injury to C.A.’s face when he was arrested and had been driven to suicide by anxiety and pessimism. That judgment was upheld by the Court of Cassation. 

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 29December 1995 and transmitted to the Court on 1 November 1998. It was declared partly admissible on 28 March 2000. 

Judgment was given by a Chamber of 7 judges, composed as follows: 

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Loukis Loucaides (Cypriot),
Corneliu Bîrsan (Romanian),
Karel Jungwiert (Czech),
Antonella Mularoni (San Marinese), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Sally Dollé, Section Registrar. 

3.Summary of the judgment  

Complaints 

The applicants alleged that their son and brother, C.A., had died as a result of torture while in police custody. They relied on Articles 2 and 3 of the Convention. 

Decision of the Court 

Article 2 of the Convention 

C.A.’s death

The evidence before the Court did not support the applicants’ allegations that C.A. had died as a result of torture at the hands of the security forces. 

As regards the authorities’ duty to protect the life of detained persons by supervising them and preventing suicide, the Court noted that there was no evidence before it to show that the standard measures for preventing suicide and supervising prisoners had not been taken. Furthermore, the Court was not convinced that the measures taken to supervise C.A. could be criticised under Article 2, as his state of mind appeared to be “normal”. The means C.A. had used to kill himself, namely a rope made by knotting the border of his bedcover to his shirt tails, would not have been easily foreseeable. There was nothing in the case file to show that the police officers could reasonably have foreseen that C.A. would commit suicide and that they should have posted an officer on round-the-clock watch. Consequently, the Court found that there had been no violation of Article 2 on that account. 

The investigations into the circumstances surrounding C.A.’s death

The Court noted that the public prosecutor had instituted criminal proceedings after injuries were found to the deceased’s body. However, the purpose of that investigation had been to determine whether he had been subjected to ill-treatment, not the circumstances in which he had died. The public prosecutor had relied on the findings of the pathologists and not sought to determine the exact circumstances of death. 

In view of the lack of an investigation into C.A.’s suicide, the Court found that Turkey had failed to discharge its obligation to conduct an adequate and effective investigation into the circumstances of death, in breach of Article 2 the Convention. 

Article 3 of the Convention 

The Court reiterated that any injury sustained by a person while in police custody and under the full control of police officers raised strong factual presumptions. States were responsible for persons in detention, as persons in police custody were vulnerable and the authorities had a duty to protect them. 

In the case before the Court, there was no evidence to show that C.A. was given a medical examination immediately after being taken into custody. Furthermore, the decision acquitting the police officers only mentioned an injury to his face, not the other marks found during the autopsy. The Court noted in that connection that the police officers’ comments concerning those injuries were not corroborated by other evidence. 

Having regard to all the material before it and the lack of a plausible explanation by the Government, the Court found that the Turkish State was responsible for the injuries to C.A.’s body referred to in the autopsy report. Consequently, it held that there had been a violation Article 3 of the Convention.
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Chamber judgments concerning 

Croatia, Germany, Ireland, Italy, Malta, Portugal and Turkey.

Vahit and Ilhan Caloglu v. Turkey (no. 55812/00) Violation of Article 6 § 1

The applicants, Vahit and İlhan Çaloğlu, are Turkish nationals who were born in 1970 and 1972 respectively. 

On 14 February 1996 the Izmir National Security Court found the applicants guilty of being members of an illegal organisation, namely the DHKP-C (Revolutionary People’s Liberation Party/Front) and sentenced Vahit Çaloğlu to 19 years’ imprisonment and İlhan Çaloğlu to 18years and 20 days’ imprisonment. 

Relying on Article 6 § 1 of the Convention, the applicants complained that they had not had a fair trial on account of the presence of a military judge on the bench of the national security court that had convicted them. 

The Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1 of the Convention. 

Under Article 41 (just satisfaction) of the Convention, the Court held unanimously that the present judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It reiterated that in cases in which it had found that applicants had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be for them to be retried by an independent and impartial court at an early date. The Court awarded the applicants EUR2,000 jointly for costs and expenses. (The judgment is available only in French.)   

Violation of Article 2  Violation of Article 13 No violation of Article 3 No violation of Article 8 No violation of Article 14 No violation of Article 18

Mehmet Sirin Yilmaz v. Turkey (no. 35875/97) No violation of Article 1 of Protocol No. 1

The applicant, Mehmet Şirin Yılmaz, is a Turkish national, born in 1964 and living in Istanbul. He is the widower of the deceased Sariye Yılmaz. He introduced the application on his own behalf and on behalf of his family and deceased spouse. At the time of the events at issue the applicant was living in the village of Bayırlı (Karıncak) in the Lice district of south-east Turkey. 

The applicant claimed that, at the beginning of October 1996, soldiers warned Bayırlı villagers that, if they failed to evacuate the village by 15 October, their houses would be burned down. On 7 October 1996 an armed clash broke out between members of the PKK (Workers’ Party of Kurdistan), proscribed as a terrorist organisation under Turkish law and the security forces stationed near the village. When the clash was over, soldiers fired artillery shells towards the village. An artillery shell landed six to seven metres from the applicant’s house and a piece of shrapnel struck his wife in the abdomen. She died on the way to the local health clinic. 

The Turkish Government claimed that, on 7 October 1996 a group of terrorists attacked the security forces which were stationed near Bayırlı. At around 4.30 a.m. terrorists tried to escape through the village, firing randomly at the houses and wounding the applicant’s wife. 

The applicant alleged that his wife was killed during an artillery attack by the security forces on their village. He further complained of the forced evacuation of his village. He relied on Articles 2 (right to life), 3 (prohibition of inhuman or degrading treatment or punishment), 6 (right to a fair hearing), 8 (right to respect for family life), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18 (limitation on use of restrictions on rights) of the Convention and Article 1 of Protocol No. 1 (protection of property) to the Convention. 

The Court found that there was an insufficient factual and evidentiary basis on which to conclude that the applicant’s wife was, beyond reasonable doubt, intentionally or recklessly killed by the security forces. It therefore held, by five votes to two, that there had been no violation of Article 2 concerning the applicant’s allegation that his wife was killed in circumstances engaging the responsibility of agents of the State. 

The Court held, unanimously, however, that there had been a violation of Article2 on account of the failure of the Turkish authorities to conduct an adequate and effective investigation into the circumstances surrounding the death of the applicant’s wife. 

The Court also held, unanimously, that it did not have a sufficient factual basis on which to reach a conclusion that there had been a violation of Articles 3 and 8 of the Convention or of Article 1 of Protocol No. 1.Moreover, in the light of the evidence submitted to it, the Court considered the applicant’s allegations concerning Articles 14 and 18 unsubstantiated.Accordingly, the Court held, unanimously, that there had been no violation of Articles8 or 14 or of Article 1 of Protocol No.1 and, by six votes to one, that there had been no violation of Article3. 

Noting that the Turkish authorities had an obligation to carry out an effective investigation into the circumstances of the killing of the applicant’s wife, but that no effective criminal investigation could be considered to have been conducted in accordance with the requirements of Article 13, the Court found that the applicant had been denied an effective remedy in respect of the death of his wife and thereby access to any other available remedies at his disposal, including a claim for compensation. The Court therefore held, unanimously, that there had been a violation of Article13. 

The Court further held, unanimously, that it was not necessary to consider the applicant’s complaint under Article 2, regarding the alleged lack of protection in domestic law of the right to life, or Article 6 § 1. 

The Court awarded EUR35,000 to the applicant together with his seven children in respect of non-pecuniary damage and EUR10,000 in respect of costs and expenses. (The judgment is available only in English.)   Violation of Article 10

Okutan v. Turkey (no. 43995/98)  Violation of Article 6 § 1

The applicant, Kemal Okutan, is a Turkish national who was born in 1957 and lives in Ankara.  

As Vice-Secretary General of the political party HEP (People’s Labour Party), the applicant took part in three meetings during which he made political speeches strongly criticising the manner in which the security forces were conducting their fight against acts of terrorism in south-east Turkey. Two of the speeches were made at the party’s congresses in December 1991 and September 1992 and the third in March 1992 at a meeting of the Association of Contemporary Lawyers. The applicant was charged under section 8(1) of the Prevention of Terrorism Act of 1991 with disseminating propaganda undermining the integrity of the State. In a judgment of 7 November 1996 the applicant was sentenced by the Ankara National Security Court to three years’ imprisonment and to a fine. He unsuccessfully appealed to the Court of Cassation. 

Relying on Article 10 of the Convention, the applicant complained that his criminal conviction had infringed his right to freedom of expression. He complained, under Article 6 §§ 1 and 3(b) of the Convention, that he had not had a fair trial on account of the presence of a military judge on the bench of the national security court that had convicted him and that he had not been notified of the opinion of the Principal Public Prosecutor attached to the Court of Cassation. 

The Court found that the grounds on which the domestic courts had based their decision could not be considered as sufficient in themselves to justify the interference with the applicant’s right to freedom of expression. The applicant had expressed himself in his capacity as a politician, a player on the Turkish political scene. His words had not incited anyone to violence, armed resistance or an uprising; nor was it hate speech, which, in the Court’s view, was the essential factor to be taken into consideration. It considered that the applicant’s conviction was disproportionate to the aims pursued and accordingly not “necessary in a democratic society”. There had therefore been a violation of Article 10. 

The Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1 of the Convention. With regard to the other complaint based on the unfairness of the proceedings, the Court reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It accordingly held that there was no need to examine that complaint. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant EUR6,000 for non-pecuniary damage and EUR2,500 for costs and expenses. It reiterated that in cases in which it had found that applicants had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be for them to be retried by an independent and impartial court at an early date. (The judgment is available only in French.)   

Violation of Article 5 § 3

Süleyman Yıldırım v. Turkey (no. 40518/98) Violation of Article 6

The applicant, Süleyman Yıldırım, is a Turkish national, who was born in 1968. He is currently in Batman Prison (Turkey). 

In September 1997 the applicant was arrested on suspicion of being a member of an illegal organisation, namely the PKK, proscribed as a terrorist organisation under Turkish law, and taken into police custody. He was prosecuted under Article 168 § 2 of the Criminal Code and section 5 of the Prevention of Terrorism Act. On 2November 2000 the Diyarbakır National Security Court sentenced him to the death penalty. Taking into account the applicant’s good conduct during the trial, the death penalty was commuted to a life sentence. He unsuccessfully appealed to the Court of Cassation. 

Relying on Article 5 § 3 (right to liberty and security), the applicant complained that he had not been brought promptly before a judge. He also complained, under Article 6 § 1, that he had not had a fair trial owing to the presence of a military judge on the bench of the national security court. 

The applicant was held in police custody for ten days. The Court could not accept that it had been necessary to detain him for that length of time without bringing him before a judge, and accordingly concluded unanimously that there had been a breach of Article 5 § 3. The Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1 of the Convention 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant EUR3,500 for non-pecuniary damage and EUR840 for costs and expenses. (The judgment is available only in English.)  

Violation of Article 10

Iprahim Ülger v. Turkey (no. 57250/00) Violation of Article 6 § 1

The applicant, Iprahim Ülger, is a Turkish national who was born in 1963. He now lives in France where he has acquired political refugee status. 

At the material time he was living in Izmir and was a member of the executive committee of the People’s Democracy Party (HADEP – Halkın Demokrasi Partisi). In May 1998, at the party’s congress, he made a speech in his capacity as member of the steering committee, strongly criticising the manner in which the security forces were conducting their fight against separatist activities. On account of that speech the applicant was charged with disseminating propaganda undermining the territorial integrity of the State and the indivisible unity of the Turkish nation. In a judgment of 10 December 1998 the Izmir National Security Court found him guilty of the offence as charged and sentenced him to 10 months’ imprisonment and to a fine. He unsuccessfully appealed to the Court of Cassation. 

The applicant complained, under Article 6 §§ 1 and 3 (b) de la Convention, that he had not had a fair trial owing to the presence of a military judge on the bench of the national security court that had convicted him and that he had not been notified of the opinion of the Principal Public Prosecutor attached to the Court of Cassation. Relying on Article 10 of the Convention, he submitted that his criminal conviction had infringed his right to freedom of expression. 

The Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, it concluded unanimously that there had been a violation of Article 6 § 1 of the Convention. With regard to the other complaint based on the unfairness of the proceedings, the Court reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It accordingly held that there was no need to examine that complaint. 

The Court found that the grounds on which the domestic courts had based their decision could not be considered as sufficient in themselves to justify the interference with the applicant’s right to freedom of expression. Although certain particularly acerbic passages of the speech had painted an extremely negative picture of the Government’s anti-terrorist policy and had given the speech a hostile tone, it had not amounted to an incitement to violence, armed resistance or an uprising; nor had it been hate speech, which, in the Court’s view, was the essential factor to be taken into consideration. The Court considered that the applicant’s conviction was disproportionate to the aims pursued and accordingly not “necessary in a democratic society”. There had therefore been a violation of Article 10.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant EUR4,000 for non-pecuniary damage and EUR1,500 for costs and expenses. It reiterated that in cases in which it had found that applicants had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be for them to be retried by an independent and impartial court at an early date. (The judgment is available only in French.)
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Fact-Finding Mission to Turkey in Hunger-Strike Cases 

A delegation of judges from the European Court of Human Rights is conducting a fact-finding mission in Turkey from 6 to 11 September in relation to applications from around 50 detainees allegedly suffering the after-effects of being on long-term hunger-strike. 

The applicants in Balyemez v. Turkey (application no. 32495/03) and 52 other cases concerning Turkey all claim to have developed Wernicke-Korsakoff syndrome in 2001, as a result of being on long-term hunger strike. Given their state of health, they complain that their continued detention in prison would be in violation of Articles 2 (right to life) and 3 (prohibition of inhuman or degrading treatment or punishment) of the European Convention on Human Rights.  

Three judges from the Third Section of the Court – Ireneu Cabral Barreto (Portuguese), Margarita Tsatsa-Nikolovska (citizen of “the Former Yugoslav Republic of Macedonia”) and Kristaq Traja (Albanian) – assisted by Section Registrar Vincent Berger and four other members of the Court’s Registry, will be visiting prisons in Tekirdağ, Kocaeli and Istanbul from 6 to 8 September inclusive. Between 8 and 11 September, three medical experts nominated by the Court will examine the applicants.
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Chamber judgments concerning Bulgaria, Greece, Russia and Turkey

Feridun Yazar and Others v. Turkey (no. 42713/98) Violation Article 10 Violation Article 6 § 1

The applicants, Feridun Yazar, Harun Çakmak, Güven Özata and Abdülkadir Gezici, are four Turkish nationals who were born in 1944, 1959, 1945 and 1963 respectively and live in Ankara. They are founder members of the People’s Labour Party (HEP), of which Mr Yazar was also chairman at the material time.  

The applicants were prosecuted for propaganda undermining the integrity of the State on account of speeches they had made in 1991 and 1992 at the HEP’s first and second extraordinary congresses. They were found guilty of the offences by a State Security Court, which sentenced Mr Yazar, Mr Çakmak and Mr Özata to one year’s imprisonment and MrGezici to two years’. 

The applicants submitted that their conviction infringed Article 10 (freedom of expression) of the Convention. Furthermore, relying on Article 6 § 1 (right to a fair hearing), they maintained that the State Security Court which had tried and convicted them was not an independent and impartial tribunal because one of its members was a military judge.  

As regards Mr Yazar, Mr Çakmak and Mr Özata, the Court found that the reasons stated by the Turkish courts could not be regarded in themselves as sufficient to justify the interference with their right to freedom of expression. They had been speaking as politicians, as players on the Turkish political scene, and had not encouraged the use of violence, armed resistance or insurrection or resorted to hate speech. That, in the Court’s view, was the main consideration. However, the Court noted that the terms used by Mr Gezici in his speech made his stance on the issue of recourse to force for separatist ends ambiguous. The penalty imposed in his case could accordingly reasonably be regarded as meeting a “pressing social need”. However the nature and severity of the penalty imposed were also factors to be taken into account when assessing the proportionality of the interference.  

The Court considered that the applicants’ sentences were disproportionate to the aims pursued and, therefore, not “necessary in a democratic society”. Consequently, they held unanimously that there had been a violation of Article 10. 

The Court noted once again that a civilian who was required to answer criminal charges in a State Security Court that included a military judge among its members had legitimate reason to fear that the court was not independent and impartial. It accordingly held unanimously that there had been a violation of Article 6 § 1 of the Convention and reiterated that in such cases the most appropriate form of redress was in principle for the applicant to receive a retrial without delay by an independent and impartial court. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the following amounts for non-pecuniary damage: EUR 7,000 to Mr Yazar, EUR 5,500 to Mr Özata, EUR4,500 to Mr Çakmak and EUR 3,500 to Mr Gezici. It also made them a joint award of EUR 3,500 for costs and expenses. (The judgment is available only in French.)
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Chamber judgments concerning Bulgaria and Turkey

Murat Kılıç v. Turkey (no. 40498/98) Violation of Article 6 § 1

Murat Kılıç is a Turkish national who was born in 1964 and lives in Ankara. In 1996 Ankara State Security Court found him guilty of being a member of an illegal organisation, the PRK (Partiye Rizgaiye Kurdistan). It sentenced him, among other things, to 12 years and six months’ imprisonment. 

The applicant argued that he was denied a fair trial, as one of the members of the State Security Court that tried and convicted him was a military judge. He relied on Article 6 § 1 (right to an independent and impartial tribunal). 

The Court held unanimously that there had been a violation of Article 6 § 1 (right to an independent and impartial tribunal) of the Convention and that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. The Court awarded the applicant EUR3,000 for costs and expenses less EUR630 granted by way of legal aid. (The judgment is available only in English.)
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Chamber judgments concerning Russia and Turkey

Mehmet Bülent Yılmaz and Şahin Yılmaz v. Turkey (no. 42552/98) Violation of Article 6 § 1

The applicants, Mehmet Bülent Yılmaz and Şahin Yılmaz, are Turkish nationals, born in 1975 and 1970 respectively. In 1997 a national security court sentenced Mehmet Bülent Yılmaz to three years and nine months’ imprisonment for membership of an armed group and Şahin Yılmaz to 12 years and six months’ imprisonment for having aided and abetted an armed group. 

Relying on Article 6 (right to a fair hearing), the applicants complained of the unfairness of the proceedings which resulted in their conviction. 

The Court held unanimously that there had been a violation of Article 6 § 1 of the Convention as regards the complaint relating to the independence and impartiality of the Izmir State Security Court and that there was no need to examine the remaining complaints submitted under Article 6. The Court held that the finding of a violation constituted in itself sufficient just satisfaction for non-pecuniary damage sustained by the applicants and awarded them EUR3,000 less EUR685 received by way of legal aid from the Council of Europe, for costs and expenses. (The judgment is available only in English.) 

Violation of Article 1 of Protocol No. 1

In the following 17 Turkish cases, the applicants, all Turkish nationals, complained of delays in the payment of compensation owed to them for expropriated property. They further alleged that the sums they had received did not take into account the true rate of inflation between the time when the amount due to them was fixed and the date of payment. 

In each case the Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 to the Convention (protection of property). It held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and awarded them in respect of pecuniary damage and costs and expenses the overall sums set out below, expressed in euros. (The judgments are available only in French).
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Chamber judgments concerning Denmark, Greece, Italy and Turkey

Durmaz and Others v. Turkey (nos. 46506/99, 46569/99, 46570/99 and 46939/99)

Kerem Durmaz, Ulaş Işık, Taci Sabri Unutmaz and Hasan Sezal were born in 1980, 1977, 1979 and 1979 respectively. In 1996 Ankara State Security Court sentenced three of the applicants to two years and six months’ imprisonment and Mr Işık to three years and nine months for aiding and abetting the TIKP (the Revolutionary Communists’ Union of Turkey). 

Yanıkoğlu v. Turkey (no. 46284/99)

Ufuk Yanıkoğlu was born in 1971 and lives in Ankara. In 1997 Ankara State Security Court sentenced him to 12 years and six months’ imprisonment for his membership of an illegal organisation, namely the TDKP/GKB (Turkish Revolutionary Communist Party / Young Communist Union). 

The Court held unanimously in both cases that there had been a violation of Article 6 § 1 concerning the complaint relating to the independence and impartiality of the Ankara State Security Court, that there was no need to examine the remaining complaint submitted under Article 6 § 3, and that the finding of a violation constituted in itself sufficient just satisfaction for non-pecuniary damage sustained by the applicants. The Court further held in the case of Yanıkoğlu v. Turkey that there had been a violation of Article6 § 1 concerning the complaint relating to the length of the proceedings. 

The Court awarded the applicants in the case of Durmaz and Others v. Turkey EUR3,000 for costs and expenses and in the case of Yanıkoğlu v. Turkey EUR2,000 for costs and expenses and EUR1,800 in respect of non-pecuniary damage for the complaint concerning the length of the proceedings. (These judgments are only available in English.)
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Chamber judgments concerning France and Turkey

Varlı and Others v. Turkey (no. 38586/97) Violation Article 10 Violation Article 6 § 1

The six applicants, Veysi Varlı, Hüseyin Bora, Mehmet Tekin, Sadık Yaşar, Hanifı Yıldırım and Zülküf Aydın, are Turkish nationals who were born in 1958, 1962, 1961, 1949, 1958 and 1952 respectively and live in Diyarbakır.   

As the leaders or members of various trade unions in Diyarbakır, the applicants issued a statement to the press in May 1993. The statement, drafted by representatives of twenty-four organisations such as unions, trade guilds, voluntary associations and newspapers, was highly critical of the government of the time, accusing it of not respecting citizens’ fundamental rights and of having “associated itself with a practice of extermination”.  

The applicants were charged with disseminating propaganda against the indivisibility of the State. On 16 November 1995 the Diyarbakır National Security Court found them guilty and sentenced them, among other things, to ten months’ imprisonment, suspended on probation.  

The applicants submitted that their conviction had infringed Article 10 (freedom of expression) of the Convention. They also maintained under Article 6 (right to a fair hearing) that they had not been tried by an independent and impartial tribunal on account of the presence of a military judge among the members of the National Security Court, and complained of the unfairness of the proceedings that had resulted in their conviction.  

The Court considered that the reasons given by the Turkish courts could not be regarded in themselves as sufficient to justify the interference with the applicants’ right to freedom of expression. It observed, in particular, that although certain particularly acerbic passages of the statement painted an extremely negative picture of the Government’s anti-terrorism policy and thus gave the statement a hostile tone, they did not constitute an incitement to violence, armed resistance or an uprising and did not amount to hate speech; that, in the Court’s view, was the essential factor to be taken into consideration. The applicants’ conviction had therefore been disproportionate to the aims pursued and had accordingly not been “necessary in a democratic society”. The Court therefore held unanimously that there had been a violation of Article 10. 

The Court again noted that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. It therefore held unanimously that there had been a violation of Article 6 § 1 of the Convention. With regard to the complaint concerning the unfairness of the criminal proceedings, the Court reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It accordingly considered that there was no need to examine that complaint. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded Mr Varlı, Mr Yıldırım, Mr Tekin and Mr Yaşar EUR 5,000 each, Mr Bora EUR 3,000 and Mr Aydın EUR 2,000 for non-pecuniary damage. It also awarded them EUR 4,000 jointly for costs and expenses.
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Chamber judgments concerning Austria, Croatia and Turkey

Binbay v. Turkey (no. 24922/94) Friendly settlement

The applicant, Yavuz Binbay, is a Turkish national, born in 1956 and living in Diyarbakır. He complained that, between March 1992 and February 1994, he was beaten up and intimidated, that his family were threatened, his shop raided and car damaged by the Turkish authorities or with their connivance on account of his activities in the Human Rights Association and his Kurdish origin.  

He relied on Articles 2 (right to life), 3 (prohibition of torture and inhuman or degrading treatment), 5 (right to liberty and security), 6 (right to a fair hearing within a reasonable time), 8 (right to respect for private and family life), 10 (freedom of expression), 13 (right to an effective remedy) and18 (limitation on use of restrictions on rights) of the Convention and Article 1 of Protocol No. 1 (protection of property). 

The case has been struck out following a friendly settlement in which EUR 45,000 is to be paid for any non-pecuniary and pecuniary damage, costs and expenses.  

The Turkish Government also made the following declaration: “The Government regret the occurrence of individual cases of assaults against individuals, including at the time of and during their detention, as well as threats to their person and property, and the failure of the authorities to carry out effective investigations into allegations of this nature, as in the case of the applicant, MrYavuz Binbay, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such failures. 

“It is accepted that acts of serious assault, intimidation or harassment, including by means of arbitrary detention and damage to property, and the authorities’ failure to investigate these matters, as claimed in the instant case, constitute a violation of Articles3, 5 and 13 of the Convention and Article 1 of Protocol No. 1 to the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the rights guaranteed by these Articles – including the obligation to carry out effective investigations – are respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of assaults in circumstances similar to those set out in the instant application as well as more effective investigations.” (The judgment is available only in English. 

Doğaner v. Turkey (no. 49283/99) Violation Article 10 Violation Article 6 § 1

The applicant, Redep Doğaner, is a Turkish national who was born in 1960 and lives in Istanbul.  

At the material time he was a member of HADEP (the People’s Democracy Party). In a speech at the party headquarters in September 1996 he was extremely critical of the way in which the security forces were combating separatist activities. He was prosecuted for disseminating separatist propaganda. In June 1998 the Ankara State Security Court found him guilty and sentenced him to ten months’ imprisonment and a fine. He appealed to the Court of Cassation but was unsuccessful. 

The applicant submitted that his conviction had infringed Article 10 (freedom of expression) of the Convention. He also maintained under Article 6 (right to a fair hearing) that he had not been tried by an independent and impartial tribunal on account of the presence of a military judge among the members of the State Security Court, and complained of the unfairness of the proceedings in the Court of Cassation.  

The Court considered that the reasons given by the Turkish courts could not be regarded in themselves as sufficient to justify the interference with the applicant’s right to freedom of expression. It observed, in particular, that although certain particularly acerbic passages of the speech painted an extremely negative picture of the Turkish State and thus gave the speech a hostile tone, they did not constitute an incitement to violence, armed resistance or an uprising and did not amount to hate speech; that, in the Court’s view, was the essential factor to be taken into consideration. The applicant’s conviction had therefore been disproportionate to the aims pursued and had accordingly not been “necessary in a democratic society”. The Court therefore held unanimously that there had been a violation of Article 10. 

The Court further noted that civilians standing trial for national-security offences had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. It therefore held unanimously that there had been a violation of Article 6 § 1 of the Convention. With regard to the complaint concerning the unfairness of the proceedings, the Court reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to those subject to its jurisdiction. It accordingly considered that there was no need to examine that complaint. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant EUR5,000 for non-pecuniary damage and EUR 2,500 for costs and expenses. (The judgment is available only in French.)
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Chamber judgments concerning 

the Czech Republic, Italy, Sweden, Turkey and the United Kingdom

Çaçan v. Turkey (no. 33646/96) No violation Articles 3, 5, 8, 13, 14 and No violation Article 1 of Protocol No. 1 

The applicant, Zahide Çaçan, is a Turkish national, born in 1952 and living in Switzerland. 

She complained that Turkish security forces burned down her house and destroyed her belongings and that she was compelled to abandon her home and village. She relied on Article 3 (prohibition of inhuman or degrading treatment), Article 8 (right to respect for private and family life), Article 5 § 1 (right to liberty and security), Article 6 § 1 (right to a fair hearing), Article 13 (right to an effective remedy) and Article 1 of Protocol No. 1 (protection of property). She argued that the destruction of her family home and possessions was the result of an official policy, which constituted discrimination of her status as a member of a national minority in breach of Article 14 (prohibition of discrimination).  

The Court held unanimously that there had been no violation of Articles 3, 5, 8, 13, and 14 taken in conjunction with Articles 3, 5, 6, 8 and 13, and no violation of Article 1 of Protocol No. 1. (The judgment is available only in English.) 

Döner v. Turkey (no. 34498/97) Violation Article 6 § 1

The applicant, Murat Döner, is a Turkish national who was born in 1957 and lives in Van. He was accused of being a member of an illegal armed organisation and was sentenced by the Diyarbakır State Security Court to three years and nine months’ imprisonment, among other penalties. He complained that he had not had a fair trial, in breach of Article 6 of the Convention. 

The Court held unanimously that there had been a violation of Article 6 § 1 of Convention on account of the State Security Court’s lack of independence and impartiality and that it was not necessary to examine the applicant’s other complaints under Article 6 of the Convention. It considered that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained by the applicant and awarded him EUR 2,000 for costs and expenses. (The judgment is available only in French.) 

526
26.10.2004 

Press release issued by the Registrar 

CHAMBER JUDGMENT

ÇELİK AND İMRET v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Çelik and İmret v. Turkey (application no. 44093/98).  

The Court held unanimously that there had been:

  a violation of Article 3 (prohibition of torture and inhuman or degrading treatment or punishment) of the European Convention on Human Rights concerning Abdurrahman Çelik;

  no violation of Article 3 concerning Kasım İmret; and, 

  a violation of Article 13 (right to an effective remedy) of the Convention concerning both applicants. 

Under Article 41 (just satisfaction), the Court awarded MrÇelik 10,000 euros (EUR) and Mrİmret EUR 5,000 for non-pecuniary damage, and the applicants jointly EUR 3,000, less EUR 625 (granted by way of legal aid) for costs and expenses. (The judgment is available only in English.)  

1.Principal facts 

The applicants, Abdurrahman Çelik and Kasım İmret, are Turkish nationals who were born in 1958 and 1947 respectively and live in Batman (Turkey). On 17 May 1998 they were arrested on suspicion of acting as couriers for the Kurdistan Workers’ Party (PKK) – which is proscribed as a terrorist organisation under Turkish law – and detained at Batman Security Directorate. 

The applicants maintained that, while in police custody: they were blindfolded and immersed in cold water; they had to stand naked while electric shocks were administered to various parts of their bodies, including their sexual organs; and, their testicles were squeezed and that their hands and legs were tied. They also claimed that they were: severely beaten, deprived of food and water, prevented from using toilet facilities, kept in isolation, subjected to unbearable noises, insulted and threatened with death. 

The applicants further claimed that they were forced to sign false documents while in detention. 

According to a protocol dated 20 May 1998, signed by six police officers, the applicants bumped into each other while they were getting out of a police car and Mr Çelik fell.  

On 21 May 1998 the applicants were examined by a prison doctor who noted that there was a 3cm bruise under Mr Çelik’s eye and lesions around his groin. Mr İmret had a 0.5 cm scar on the side of his lip. On 15 July 1999 Mr Çelik was examined by a commission of medical experts who concluded that he was suffering from somatic and psychological problems as a result of physical ill-treatment. 

On 12 June 1998 the applicants were charged under Article169 of the Criminal Code with aiding and abetting members of the PKK. They were acquitted on 4 February 1999 for lack of evidence. 

A preliminary investigation was opened into the applicants’ allegations of torture and ill-treatment after the Batman Public Prosecutor’s Office had been informed of the applicants’ case before the European Court of Human Rights on 11 November 1999. On 22 May 2003 the accused police officers were acquitted, on the ground that there was insufficient evidence against them.  

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 7 September 1998 and transmitted to the Court on 1 November 1998. It was declared partly admissible on 26 September 2000. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Nicolas Bratza (British), President,
Riza Türmen (Turkish),
Josep Casadevall (Andorran),
Rait Maruste (Estonian),
Stanislav Pavlovschi (Moldovan),
Lech Garlicki (Polish),
Javier Borrego Borrego (Spanish), judges,

and also Michael O’Boyle, Section Registrar.  

3.Summary of the judgment 

Complaints 

The applicants complained, under Article 3 of the Convention, that they had been tortured and ill-treated in police custody and that there had been no effective investigation into their complaints. They further alleged that they were denied an effective domestic remedy concerning those complaints, in violation of Article 13.

Decision of the Court 

Article 3  

Mr Çelik

While the Court did not exclude the possibility of accidents occurring in detention, it did not find convincing the Turkish Government’s explanation that the applicant could have had a bruise on his eye and lesions around the groin at the same time as a result of a fall. Moreover, the protocol dated 20 May 1998 concerning the alleged accident did not appear to be credible as it had not been signed by the applicants. 

Mr Çelik was unequivocal in his account that he had been ill-treated by police officers while in custody and had consistently denied the accuracy of the statement which he had signed in detention and claimed that it was obtained under duress. 

The Court reiterated that a State was responsible for the welfare of detainees, who were in a vulnerable situation, and that it had a duty to protect them. Bearing in mind the authorities’ obligation to account for injuries caused to those within their control in custody and in the absence of a convincing and plausible explanation from the Turkish Government, the Court considered that the injuries recorded in the medical report of 21 May 1998 were the result of treatment for which the Government bore responsibility. There had, therefore, been a violation of Article 3 concerning Mr Çelik. 

Mr İmret

The Court observed that the medical report of 21 May 1998 contained a statement that Mr İmret had a scar on his lip, but that the applicant had not produced any other cogent evidence in support of his allegations of ill-treatment nor supplied a detailed account of the alleged abuse in police custody which would have caused the scar.  

While the Court did not find the account of events stated in the documents submitted by the Turkish Government credible or convincing, it considered that the material before it regarding Mr İmret’s assertion that he was subjected to ill-treatment did not constitute sufficient evidence to support that conclusion. Finding that the evidence presented did not enable it to find beyond all reasonable doubt that the applicant was subjected to treatment that attained a sufficient level of severity to come within the scope of Article 3, the Court held that there had been no violation of Article 3 concerning Mr İmret. 

The Court did not deem it necessary to make a separate finding under Article 3 concerning the alleged deficiencies in the investigation, which it considered to be more appropriately examined under Article 13. 

Article 13  

The Court noted that, despite the applicants’ serious allegations, the judicial authorities failed to bring any criminal charges against the accused police officers promptly. It was not until a year and six months after the applicants had made their complaints, and not until the application before the European Court of Human Rights had been communicated to the Turkish Government, that a new investigation was conducted into the allegations. 

The Court also observed that, among other things, the procedure concerning the accused police officers was not completed until five years after the acts complained of had occurred. 

The Court considered that the complete inactivity of the authorities for one year and six months in response to the serious allegations raised by the applicants and the speed of the subsequent proceedings did not comply with the requirement of “promptness”. Finding that the proceedings could not properly be described as thorough and effective, the Court held that there had been a violation of Article 13 concerning both applicants. 
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Epözdemir v. Turkey (no. 43926/98) Violation Article 6 § 1

Kaymaz and Others v. Turkey (no. 57758/00) Violation Article 6 § 1 

Nametullah Epözdemir is a Turkish national who was born in 1959 and is currently being held in Muş Prison (Turkey). In November 1996 he was sentenced to 12 years and six months’ imprisonment for belonging to the PKK.  

Bayram Kaymaz, Kazım Yüksel and Zeynep Yüksel are Turkish nationals who were born in 1971, 1948 and 1955 respectively. They live in İzmir, apart from Mr Kaymaz, who is currently in Nazilli (Aydın) Prison. In December 1998 Mr Kaymaz was sentenced to the death penalty, which was subsequently commuted to life imprisonment, for being a member of an illegal armed organisation (the PKK) that sought to undermine the territorial integrity of the country. Mr and Mrs Yüksel were sentenced to three years and nine months’ imprisonment for providing assistance and support to the same organisation. 

The applicants complained under Article 6 § 1 (right to a fair hearing) that they had not had a hearing by an independent and impartial tribunal and that the proceedings in which they had been convicted had been unfair. In the case of Epözdemir the applicant also alleged a violation of Article 13 (right to an effective remedy) and in Kaymaz and Others the applicants claimed that they had been victims of a violation of Article 34 (right of individual application). 

In the case of Epözdemir the Court decided to examine the applicant’s complaints under Article 6 only, and in Kaymaz and Others it declared the complaint under Article 34 inadmissible.  

The Court held unanimously in both cases that there had been a violation of Article 6 § 1 on account of the lack of independence and impartiality of the state security courts and considered that there was no need to examine separately the other complaints concerning the unfairness of the proceedings. 

The Court considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and in both cases awarded them EUR 3,000 for costs and expenses, less the sum of EUR 660 already received from the Council of Europe in legal aid in the case of Kaymaz and Others. (The judgments are available only in French.) 

Rıza Dinç v. Turkey (no. 42437/98) Violation Article 6 § 1 No violation Article 10

The applicant, Rıza Dinç, is a Turkish national who was born in 1963 and lives in Istanbul. He is a lawyer and one of the founders of the publishing and distribution company Komal Yayınevi (Komal Yayın dağıtım limited şirketi). In October 1994 he was arrested in the course of a police operation against the PRK/Rızgari (Kurdistan Liberation Party/Liberation). He was sentenced to 12 years and six months’ imprisonment. 

The applicant complained under Article 6 § 1 (right to a fair hearing) that he had not had a hearing by an independent and impartial tribunal and that the proceedings in which he had been convicted had been unfair.  

The Court held unanimously that there had been a violation of Article 6 § 1 of the Convention on account of the lack of independence and impartiality of the national security courts and considered that there was no need to examine separately the other complaint concerning the unfairness of the proceedings. 

With regard to the applicant’s complaint under Article 10, the Court observed that he had not been convicted for disseminating separatist propaganda or for inciting the people to hatred and hostility on account of his opinions expressed in the magazine Sterka Rızgari or on account of a publication by Komal. The state security court had convicted him on the basis of various pieces of evidence, including the fact that he was the proprietor of a magazine and a publishing company that promoted the cause of an illegal armed organisation. The Court therefore held unanimously that there had been no violation of Article 10 of the Convention.  

The Court considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 3,000 for costs and expenses. (The judgment is available only in French.) 

Y.B. and Others v. Turkey (no. 48173/99 and 48319/99) Violation Article 6 §§ 1 and 2

The applicants, Y.B, E.E., H.Ş., K.S. and Özgür Kılıç, are Turkish nationals born in 1979, 1977, 1979, 1973 and 1977 respectively. At the time when they lodged their applications they were in prison in Bergama, near İzmir. In January 1997 they were arrested and taken into police custody on suspicion of being members of the illegal organisation MLKP (Marxist-Leninist Communist Party). Once their questioning had ended, several days after their arrest, the İzmir security police held a press conference at which journalists took photographs of the applicants and a press release was issued in which they were referred to as members of the MLKP. 

On the following day, the daily newspaper Yeni Asır (New Century) published a photograph of the applicants taken at the press conference, with the following caption: “Eleven members of the MLKP organisation who last year threw a Molotov cocktail at a municipal bus in Malatya, causing mental damage to its driver, Ramazan Türk, and hijacked two vehicles have been captured.” On the same day, the applicants were interviewed by the public prosecutor, who ordered their detention pending trial. 

On 23 October 1997 İzmir State Security Court found the applicants guilty of belonging to the organisation in question. Y.B. and H.Ş., who had been minors at the material time, were sentenced to eight years and four months’ imprisonment, while E.E., K.S. and M. Kılıç were given a sentence of 12 years and six months. After going on hunger strike for 167 days Mr Kılıç was provisionally released; he applied for asylum in France. In September 2002 Y.B. was released, having developed Wernicke-Korsakoff syndrome after going on hunger strike while in detention. 

The applicants complained under Article 6 § 1 (right to a fair hearing) that they had not had a fair hearing by an independent and impartial tribunal. In addition, Özgür Kılıç complained that the proceedings in which he had been convicted had been unfair. The applicants also alleged a violation of Article 6 § 2 (presumption of innocence) in that they had been presented to the public as guilty at a press conference. 

The Court held unanimously that there had been a violation of Article 6 § 1 on account of the lack of independence and impartiality of the state security courts and considered that there was no need to examine separately the complaint concerning the unfairness of the proceedings. 

As to the alleged breach of the presumption of innocence, the Court noted that although the press release had not mentioned the applicants’ names, the way in which they had been presented to the press had made them very easily identifiable, and their names and photographs had appeared in the press articles published after the conference. 

Although the police authorities could not be held responsible for the actions of the press, the content of the press release issued by the police had referred to the applicants, without any qualification or reservation, as “members of the illegal organisation” MLKP. Similarly, the press release had stated that it had been “established” that those arrested had committed several offences at various locations in the province of İzmir. In the Court’s opinion, those two statements could have been construed as confirmation that, according to the police, the applicants had committed the offences of which they were accused. 

Taken as a whole, the attitude of the police authorities, in so far as it entailed a prior assessment of the charges which the applicants might face and provided the press with an easy physical means of identifying them, was incompatible with the presumption of innocence. The press conference had, firstly, encouraged the public to believe that the applicants were guilty and, secondly, had prejudged the assessment of the facts by the competent judicial authority. The Court therefore held unanimously that there had been a violation of Article 6 § 2. 

The Court awarded the applicants EUR 7,500 jointly for non-pecuniary damage and EUR 5,000 for costs and expenses, less the EUR 1,260 already received from the Council of Europe in legal aid. (The judgment is available only in French.)
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CHAMBER JUDGMENT IN THE CASE OF ZENGİN v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Zengin v. Turkey (application no. 46928/99).  

The Court held unanimously:

· that there had been no violation of Article 2 of the European Convention on Human Rights (right to life) as regards the death of the applicant’s husband;

· that there had been a violation of Article 2 of the Convention as regards the nature of the investigation into the circumstances of his death;

· that there had been no violation of Article 3 (prohibition of inhuman or degrading treatment);

· that there had been a violation of Article 13(the right to an effective remedy); and

that there had been no violation of Article 34 (right of individual petition). 

Under Article 41 of the Convention (just satisfaction), the Court awarded the applicant 12,000 euros (EUR) for non-pecuniary damage and EUR 3,000 for costs and expenses, less EUR 630 received from the Council of Europe in legal aid. 

(The judgment is available only in French.) 

1.Principal facts 

The applicant, Güli Zengin, is a Turkish national who was born in 1949 and lives in Diyarbakır. At the material time she was living with her husband, Izettin Zengin, in the village of Narlıca, in the district of Kulp (Diyarbakır). 

On 28 November 1998 security forces prepared an ambush at the entrance to the village of Narlıca, in the expectation that members of the PKK would come there to obtain supplies. In the course of an exchange of fire which then took place the applicant’s husband was mortally wounded. The public prosecutor of the region in which emergency powers were in force is then said to have declared that a “terrorist” had died as a result of the clash.  

An incident report drawn up on the following day stated that Mr Zengin had been killed by fire from “terrorists” and that his body had been found near his home. On the same day the public prosecutor went to the morgue to make an external examination of the deceased’s corpse, after which a burial permit was issued. The examination revealed that Mr Zengin’s death had been caused by bullets which had passed through his heart and lungs. 

In the course of a preliminary investigation witness evidence was taken from a number of people who had taken part in the operation and a reconstruction of events was staged. At the end of this investigation the public prosecutor’s office concluded that shots fired by “terrorists” had probably caused Mr Zengin’s death since his house was in their field of vision. 

In May 2000, in a complaint to the Kulp public prosecutor, the applicant’s representative applied for measures to be taken to protect her life. Mrs Zengin asserted that she had been the victim of attempts by the authorities to intimidate her after she had lodged her application with the European Court of Human Rights and that she had been compelled to leave her village on account of the threats against her. 

2.Procedure and composition of the Court 

The application was lodged on 9 January 1999 and declared partly admissible on 12December 2002. 

Judgment was given by a Chamber of 7 judges, composed as follows: 

Georg Ress (German), President,
Lucius Caflisch (Swiss),
Riza Türmen (Turkish),
Boštjan Zupančič (Slovenian),
Hanne Sophie Greve (Norwegian),
Kristaq Traja (Albanian),
Alvina Gyulumyan (Armenian), judges,

and also Vincent Berger, Section Registrar. 

3.Summary of the judgment 

Complaints 

The applicant submitted that her husband had been killed by the security forces and complained that there had been no appropriate and effective investigation into the circumstances of the killing. She further alleged that the declarations of the authorities to the effect that her husband had been a “terrorist” and that his death was to be classified simply as a lawful killing constituted inhuman and degrading treatment in her regard. Lastly, she complained of intimidation by the Turkish authorities after she had lodged her application with the Court. She relied on Articles 2, 3, 6 (right to a fair hearing), 13 and 34 of the Convention. 

Decision of the Court 

Article 2 of the Convention 

The death of the applicant’s husband

The Court noted that Mr Zengin had died of bullet wounds sustained during an armed clash, and that it had not subsequently been determined who had fired the fatal shots. In the light of the material in its possession and in the absence of tangible evidence, it considered that a finding that he had been killed by gunfire from agents of the State would be based on hypothesis and speculation rather than reliable evidence. It had not been established beyond a reasonable doubt that the responsibility of the respondent State was engaged for the killing of the applicant’s husband. Consequently, the Court held unanimously that there had been no violation of Article 2 as regards the death of Mr Zengin. 

The nature of the investigation

The Court noted that the authorities had immediately opened an investigation. However, they had not ordered a ballistics report, a vital measure which might have made it possible to determine the source of the bullets which killed Mr Zengin. Moreover, they had not carried out an autopsy and had not taken evidence from the applicant, members of her family or other residents of the village. Furthermore, the Court noted that the finding by the public prosecutor’s office that bullets fired by the terrorists had caused Mr Zengin’s death was based only on verbal statements from people who had taken part in the operation. The Court accordingly considered that although the authorities had opened a criminal investigation following Mr Zengin’s death they had not elucidated the circumstances in which he had died. It therefore held unanimously that there had been a violation of Article 2 of the Convention as regards the nature of the investigation. 

Article 3 of the Convention 

The Court noted that the material produced by the applicant did not support this allegation in such a way as to enable it to conclude that the minimum level of severity capable of constituting inhuman or degrading treatment for the purposes of the Convention had been reached. It therefore held unanimously that there had been no violation of Article 3. 

Articles 13 and 6 of the Convention 

The Turkish State could not be considered to have conducted an effective criminal investigation, as required by Article 13, whose requirements went further than the obligation to hold an investigation derived from Article 2. The Court therefore likewise held unanimously that there had been a violation of Article 13. 

Article 34 of the Convention 

Having regard to the evidence submitted to it, the Court considered that the applicant had not suffered indirect and wrongful pressure intended to induce her to make statements about her application to the Court and capable of hindering the free exercise of the right of individual petition. It accordingly held unanimously that there had been no violation of the Convention in that respect.
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Karakoç v. Turkey (no. 28294/95) Friendly settlement

The applicant, Erdal Karakoç, is a Turkish national who was born in 1967 and lives at Hozat (Turkey). He claimed that in October 1994 security forces evacuated the village of Kozluca where he lived with his family and that he was forced to leave his village and set up home at Hozat after his house was burnt down and his possessions destroyed. 

He alleged a violation of Articles 3 (prohibition of inhuman or degrading treatment), 5 (right to liberty and security), 6 (right to a fair trial), 8 (right to respect for private and family life), 13 (right to effective remedy), 14 (prohibition of discrimination) and 18 (limitation on use of restrictions on rights), and Article 1 of Protocol No. 1 (protection of property).  

The case has been struck out following a friendly settlement in which EUR 48,000 is to be paid for any non-pecuniary and pecuniary damage, costs and expenses.  

The Turkish Government also made the following declaration: 

“The Government regret the occurrence, as in the present case, of individual cases of destruction of home, property and possessions resulting from the acts of agents of the State in south-east Turkey, obliging civilians to leave their villages, and of failure by the authorities to carry out effective investigations into the circumstances surrounding such events, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such acts and to remedy such failures. It is accepted that such acts and failures constitute a violation of Articles 8 and 13 of the Convention and Article 1of Protocol No. 1 and, given the circumstances of the destruction and the emotional suffering entailed, of Article 3 of the Convention.  

“The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the individual rights guaranteed by the aforementioned Articles – including the obligation to carry out effective investigations – are respected in the future. It is noted in this connection that there is no obstacle to the return of the applicant to his village. Furthermore, necessary provisions for the restoration of his house will be supplied in accordance with the ‘Return to Village and Rehabilitation Project’. It is further noted that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of destruction of property in circumstances similar to those of the instant application and in more effective investigations being carried out... 

“The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co‑operation in this process will continue to take place.” 

(The judgment is available only in English.)
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ABDÜLSAMET YAMAN v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Abdülsamet Yaman v. Turkey (application no. 32446/96). 

The Court held, unanimously, that there had been:

  a violation of Article 3 (prohibition of torture) of the European Convention on Human Rights because the applicant had been tortured while in police custody;

  a violation of Article 13 (right to an effective remedy);

  a violation of Article 5 § 3 (right to be brought promptly before a judge);

  a violation of Article 5 § 4 (right to have lawfulness of detention decided speedily by a court);

  a violation of Article 5 § 5 (enforceable right to compensation);

  no violation of Article 14 (prohibition of discrimination); and,

  no violation of Article 18 (limitation on use of restrictions on rights). 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 17,700 euros (EUR) for non-pecuniary damage and EUR 8,659 for costs and expenses. (The judgment is available only in English.)  

1.Principal facts 

The applicant, Abdülsamet Yaman, is a Turkish national, born in 1964, who was the provincial leader of HADEP (People’s Democracy Party) in Adana (Turkey). He was detained in the Konya Prison in Turkey at the time of the application and now lives in Germany.  

On 3 July 1995 the applicant was taken into custody by police officers from the Adana Security Directorate. He alleged that he was blindfolded, put in a car, beaten and threatened. He was then taken to the Adana Security Directorate, where he was detained and interrogated for nine days, until 11 July 1995.  

The applicant maintained that, during this period, he was blindfolded, stripped naked and immersed in cold water. He was attached by the arms to the ceiling pipes and made to stand on a chair. Electric cables were attached to his body, including his sexual organs. The chair was then pulled away and he was left suspended while electric shocks were administered. From time to time the shocks were stopped and his testicles were squeezed. The applicant claimed that he was interrogated about his work and his connections with an illegal organisation, the PKK (KurdistanWorkers’Party), and as to why he had helped torture victims apply to the European Commission of Human Rights. He claimed that, as a result of being tortured, his injuries included losing full use of his left arm and a broken rib. 

On 11 July 1995, Mr Yaman was examined by a medical expert who found 4 x 3 cm superficial scab wounds on his right knee and inside both wrists and noted that the applicant complained of numbness in his left arm and pain in the right side of his chest. 

On the same day, he was brought before the Adana Magistrates’ Court, where he denied the veracity of the statements that had allegedly been taken from him by the police. The court ordered his detention on remand. He alleged that on the way back to Adana Prison, the policemen accompanying him beat him with rifle butts and truncheons. 

On 12 July 1995 the prison doctor found, among other things, bruises of 3-4 cm on the applicant’s upper left arm and numerous erythematic and some ecchymosed lesions on his back. 

The applicant claimed that his requests to be treated in hospital and to see a doctor from the Turkish Human Rights Foundation were refused. 

On 9 October 1997 the applicant was examined by a doctor from the Turkish Human Rights Foundation who noted that he was suffering from pain in the gums, inability to eat due to missing teeth, pain in the chest and pain and restricted movement in the wrists and knees. The applicant had also contracted pleurisy, which required surgery. The report referred to his ill‑treatment and the prison conditions as the reasons for his medical condition. 

In May 2000the applicant arrived in Germany, where he claimed asylum and, on 20 June 2000, he was granted a residence permit in Germany. On 5 March 2001 a doctor found that it could not be excluded that the applicant’s condition was the result of torture. On 29 January 2002 another doctor diagnosed the applicant as suffering from chronic post-traumatic stress syndrome and serious psychosomatic problems.  

On 16 March 1999 Adana State Security Court convicted the applicant under Article 169 of the Criminal Code of aiding and abetting the PKK members and sentenced him to three years and six months’ imprisonment. 

On 20 October 1995 the applicant filed a complaint with the public prosecutor’s office in Adana alleging that he had been ill-treated during his detention in police custody. On 29 December 1995, following a preliminary investigation against two police officers from the Adana Security Directorate, the Adana public prosecutor declined to take criminal proceedings against the officers due to lack of evidence against them. 

Between May 1997 and March 1999, the Adana chief public prosecutor’s office conducted a new preliminary investigation into the applicant’s allegations of ill-treatment after being informed of the applicant’s case before the European Commission of Human Rights. Those proceedings were discontinued on 27March 2003 on the ground that the prosecution was time-barred. 

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 3 January 1996 and transmitted to the Court on 1 November 1998. It was declared partly admissible on 14 December 1999. 

Judgment was given by a Chamber of 7 judges, composed as follows: 

Jean-Paul Costa (French), President,
Loukis Loucaides (Cypriot),
Corneliu Bîrsan (Romanian),
Karel Jungwiert (Czech),
Volodymyr Butkevych (Ukrainian),
Mindia Ugrekhelidze (Georgian), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Sally Dollé, Section Registrar. 

3.Summary of the judgment 

Complaints 

Relying on Articles 3 and 13, the applicant alleged that he had been subjected to torture while in police custody, that there had been no adequate or effective investigation into his complaints and that he was denied an effective remedy in relation to those complaints.  

He also complained under Article 5 § 3 that he had been kept in police custody for nine days without being brought before a judge or other officer authorised by law to exercise judicial power, under Article 5 § 4, that there were no remedies in domestic law to challenge the lawfulness of his detention in police custody and, under Article 5 § 5, that he had no right to compensation for the excessive length of the custody period.  

He further maintained, under Article 14, that he had been detained and tortured due to his Kurdish ethnic origin and his affiliation to HADEP, which was considered to be the main Kurdish political party. He also relied on Article 18. 

Decision of the Court 

Article 3 

The Court noted that the applicant was not medically examined at the beginning of his detention and did not have access to a lawyer or doctor of his choice while in police custody. Following his transfer from police custody, a medical report and a medical note referred to scabs, bruises and lesions on various parts of his body and the findings contained in medical certificates drafted by independent medical professionals in 1997, 2000 and 2001 were consistent with his allegations of ill‑treatment. The Court also observed that the Turkish Government had not provided a plausible explanation for the marks and injuries identified on the applicant’s body. 

In the light of the circumstances of the case as a whole and in the absence of a plausible explanation by the Turkish Government, the Court concluded that the injuries noted in the medical report and note were the result of ill-treatment for which the Government bore responsibility. 

Having regard to the nature and degree of the ill-treatment and to the strong inferences that could be drawn from the evidence that it was inflicted in order to obtain information from the applicant about his suspected connection with the PKK, the Court found that the ill-treatment involved very serious and cruel suffering that could only be characterised as torture. The Court therefore concluded that there had been a violation of Article 3. 

The Court did not deem it necessary to make a separate finding under Article 3 in respect of the alleged deficiencies in the investigation, which it considered to be more appropriately examined under Article 13 

Article 13

The Court noted that, despite the applicant’s serious allegations, the public prosecutor’s office in Adana remained totally passive and failed to bring any criminal charges against the perpetrators of the ill‑treatment. It was not until one year and four months later, following the communication of the application by the European Commission of Human Rights to the Turkish Government, that a new investigation was conducted into the applicant’s allegations. The Assize Court decided to discontinue the criminal proceedings against the police officers almost five years after the initiation of the proceedings and nine years after the acts of ill‑treatment had occured.  

The Court was struck by the fact that the proceedings in question had not produced any result on account mainly of the substantial delays throughout the trials and, decisively, the application of the statutory limitations in domestic law. 

Finding that the proceedings in question could not properly be described as thorough and effective, the Court held, unanimously, that there had been a violation of Article 13. 

Article 5 § 3

The Court had already accepted on a number of occasions that the investigation of terrorist offences undoubtedly presented the authorities with special problems. That did not mean, however, that the authorities had carte blanche to arrest suspects and detain them in police custody, free from effective control by the courts whenever they considered that there had been a terrorist offence.  

Even supposing that the activities of which the applicant was accused were linked to a terrorist threat, the Court could not accept that it was necessary to detain him for nine days without judicial intervention. Finding that he had not been brought promptly before a judge, the Court held that there had been a violation of Article 5 § 3. 

Article 5 § 4

The Court noted that the applicant was unable to challenge his detention in police custody, since the nine-day period was in conformity with the Turkish law at the relevant time. Finding that the lawfulness of the applicant’s detention was not decided “speedily”, the Court held that there had been a violation of Article 5 § 4. 

Article 5 § 5

The Court observed that, as the applicant’s detention in police custody was in conformity with domestic law, he did not have a right to compensation. There had, therefore, been a violation of Article 5 § 5. 

Articles 14 and 18

The Court found that no violation of Articles 14 or 18 could be established on the basis of the evidence before it. 
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The European Court of Human Rights has today notified in writing the following two Chamber judgments, neither of which is final.    

Seyhan v. Turkey (application no. 33384/96) No violation of Article 2 (loss of life) Violation of Article 2 (inadequate investigation) No violation of Article 5 Violation of Article 13 

The applicant, Mehmet Seyhan, is a Turkish national who was born in 1962 and now lives in France. His father, Süleyman Seyhan, disappeared on 30 October 1995 and his body was found on 6 March 1996. 

The facts are disputed. The applicant maintained that on the morning of 30 October 1995 his father and one of his sisters were made to board a military vehicle by a soldier and a village guard. They, and a number of other people, were taken to a place where they were tortured. His sister was subsequently released, but the applicant and his family received no further news of Süleyman Seyhan. 

On 6 November 1995 the applicant’s mother asked the Dargeçit Public Prosecutor to bring proceedings. An investigation was launched and a statement taken from Mrs Seyhan. She said that three village guards, whose names she supplied, had been present on the morning her husband disappeared. The public prosecutor took statements from the guards and from gendarmes identified by a third party. 

On 6 March 1996 Süleyman Seyhan’s decomposing and decapitated body was found under stones at the bottom of a well in the village of Korucu. An autopsy was performed, but no cause of death was determined, owing to the advanced state of decomposition. However, the pathologist was able to say that Mr Seyhan had been killed. The circumstances surrounding his death have yet to be established. 

The Turkish Government denied that the authorities were in any way implicated in Süleyman Seyhan’s disappearance and death.  

Relying on Article 2 (right to life) of the European Convention on Human Rights, the applicant alleged that his father had been killed by security forces while in custody and complained of the authorities’ failure to carry out an investigation into his death. He further complained of a violation of Article 5 (right to liberty and security) and that he had been deprived of an effective remedy in breach of Article 13 (right and effective remedy).  

With regard to the death, the European Court of Human Rights noted that the applicant had written a number of letters to the investigating authorities seeking information about his father, but had not disclosed to them, prior to lodging his application, certain evidence, such as statements by witnesses, which he had produced a Court. It also noted a number of inconsistencies between the statements furnished by the applicant and the evidence in the case file, particularly with regard to the alleged arrest of the sister. 

Having regard to the material before it, the Court found that it had not been established beyond all reasonable doubt that the Turkish Government’s responsibility had been engaged in the kidnapping, disappearance and death of Süleyman Seyhan. It accordingly held unanimously that there had been no violation of Article 2 on account of his death. 

As to the investigation into the circumstances of the death, the Court noted that although at first sight the initial inquiries appeared to comply with the requirements of Article 2, the conduct of the investigation thereafter, once the authorities had been informed of the suspicions concerning the village guards, could not be considered to have been exhaustive or satisfactory. The public prosecutor had failed to organise a face-to-face meeting between the village guards and the applicant’s mother, who had identified them, and relied on their statements without seeking to establish the precise sequence of events on the day in question. Nor was there any evidence that they had sought to check the truth of the guards’ statements or made any attempt to interview possible witnesses. In those circumstances, the Court found that the Turkish authorities had not conducted an adequate and effective investigation into the disappearance and death of the applicant’s father and held unanimously that there had been a violation of Article 2 on that account. 

The Turkish State could not be regarded as having conducted an effective criminal investigation, as required by Article 13, the requirements of which were greater than the obligation imposed by Article 2 to conduct an investigation. Consequently, the Court held unanimously that there had been a violation of Article 13. 

The Court held unanimously that there had been no violation of Article 5, as there was no factual basis to the complaint. 

Under Article 41 (just satisfaction), the Court awarded the applicant 10,000 euros (EUR) for non-pecuniary damage and EUR 5,000 for costs and expenses, less EUR 625,04 he had received from the Council of Europe in legal aid. (The judgment is available only in French.) 

Tuncer and Durmuş v. Turkey (no. 30494/96) Violation Article 3 (inhuman and degrading treatment) Violation Article 5

The applicants, Gülizar Tuncer and Ali Durmuş, are Turkish nationals, born in 1966 and 1963 respectively and living in Istanbul. 

According to the applicants, on 8 January 1996 they were in the Alibeyköy neighbourhood, on their way to a funeral. Police officers were arresting people at random. The applicants were beaten by police officers and then arrested, in an incident which attracted media and public attention. 

Following their arrest, the applicants were taken to a bus where they were beaten and insulted. They were then taken to Eyüp Stadium, along with 1,054 others, where they were again beaten and insulted. Their identity cards, money and valuables were seized by the police officers. 

While the applicants were held in Eyüp Stadium their friends filed a petition requesting to have them brought before the competent public prosecutor, which was rejected.The applicants were released the same day.  

On 9 January 1996 they filed a complaint concerning their ill-treatment. The same day they were examined by a doctor who found that Ms Tuncer had bruising of 3 cm in diameter on her right shoulder and shoulder blade, pain in her shoulders and neck, a 4cm bruise on her right hip and marks of bruising on the exterior of her thigh. Mr Durmuş had a 3cm bruise on his right shoulder, a 5 cm bruise on his right arm, a 2cm bruise on his back and bruising of 15-20 cm on his left shoulder and around the shoulder-blade. Both applicants were ultimately found to be unfit for work for ten days.  

On 5 November 1999 the accused police officers were acquitted on the ground that there existed no evidence in the case file to identify which of them were responsible for the alleged ill-treatment. 

On 2 April 2001 the Court of Cassation quashed this decision, holding that the Law No. 4616 on suspension of proceedings and the execution of sentences regarding offences committed before 23 April 1999 was applicable. 

According to the Turkish Government, the applicants were not arrested or taken to Eyüp Stadium. However, in the light of the evidence before it, the Court found it established that the applicants were among those taken to Eyüp Stadium by police officers. 

The applicants complained, under Article 3 (prohibition of inhuman or degrading treatment) of the Convention, that they were ill-treated during their detention in police custody. They further alleged, under Article 5 § 1 (c) (right to liberty and security), that they were unlawfully and arbitrarily deprived of their liberty.  

Concerning the complaints raised under Article 3, the Court reiterated that a State was responsible for any person in detention, who was in a vulnerable situation while in its charge, and that the authorities had a duty to protect such a person. Bearing in mind the authorities’ obligation to account for injuries caused to those within their control in custody, the Court considered that the acquittal of the police officers suspected of inflicting ill‑treatment or the suspension of proceedings and execution of sentences in accordance with Law no.4616 could not absolve Turkey of its responsibility under the Convention.  

In the light of the above and in the absence of a plausible explanation by the Government, the Court considered that the symptoms noted in the medical reports were the result of inhuman and degrading treatment for which the Turkish Government bore responsibility. There had, therefore, been a violation of Article 3. 

Concerning Article 5, the Court observed that the Government did not submit any material concerning the applicants’ arrest which would enable it to evaluate its reasonableness. The applicants were arrested while they were on their way to a funeral. There were more than one thousand people in total who were detained and taken to Eyüp Stadium together with the applicants. The Court further observed that there was nothing in the case-file which disclosed the existence of either a protest march or any act which was disturbing to public order. 

Having regard to the specific circumstances of the case and the lack of explanation on the part of the Government concerning the incident, the Court considered that the applicants were not detained on reasonable suspicion of having committed an offence nor to prevent their committing an offence, within the meaning of Article 5 § 1 (c). The Court therefore found that there had been a violation of Article 5. 

The Court awarded the applicants EUR 26,000 for non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in English.)
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Ayşe Öztürk v. Turkey (application no. 59244/99)

Taydaş and Özer v. Turkey (application no. 48805/99) Violation of Article 6 § 1 

Ayşe Öztürk is a Turkish national who was born in 1974. In 1998 she was sentenced to three years and nine months’ imprisonment for being a member of an illegal organisation, the MLKP (the Marxist-Leninist Communist Party).  

Işıl Taydaş and Esat Özer are Turkish nationals who were born in 1961 in 1963. At the material time they lived in Istanbul. They were sentenced to 12 years and six months’ imprisonment for being members of Devrimci Sol (“Revolutionary Left”).  

The applicants complained under Article 6 § 1 (right to a fair trial) that they had not been tried by an independent and impartial tribunal. Mr Taydaş and Mr Özer also complained of procedural unfairness. 

The Court held unanimously in each case that there had been a violation of Article 6 § 1 of the Convention as the state security courts were not independent and impartial and that no separate examination of the complaint of procedural unfairness in the case of Mr Taydaş and Mr Özer was necessary. It ruled that the finding of a violation constituted sufficient just satisfaction for any non-pecuniary damage sustained by the applicants and awarded EUR2,000 in each case for costs and expenses.
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CHAMBER JUDGMENT

HASAN İLHAN v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Hasan İlhan v. Turkey (application no. 22494/93).  

The Court held, unanimously, that there had been:

· a violation of Article 3 (prohibition of inhuman treatment) of the European Convention on Human Rights;

· a violation of Article 8 (right to respect for family life) of the Convention;

· a violation of Article 1 of Protocol No. 1 (protection of property); and

a violation of Article 13 (right to an effective remedy). 

The Court also held, by five votes to two, that there had been:

no violation of Article 14 (prohibition of discrimination). 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant’s estate 33,500 euros (EUR) for pecuniary damage, EUR 14,500 for non-pecuniary damage and EUR 15,000, less EUR 2,652 (granted as legal aid), for costs and expenses. (The judgment is available only in English.) 

1.Principal facts 

Hasan İlhan, a Turkish national of Kurdish origin, was born in 1921. He died in June 1994 and, on 20 January 1996, his son Abdülmecit İlhan was given permission to continue the application on behalf of his deceased father. The case concerned events which took place on or about 21 April 1992 and 30 June 1992. At that time, Mr İlhan’s family were living in Kaynak, a hamlet attached to the village of Ahmetli, within the administrative province of Mardin, south-east Turkey. Mr İlhan owned vineyards, orchards and land in Kaynak, where he grew cotton and tobacco. He also kept sheep and goats. 

The facts are disputed by the parties. 

Mr İlhan claimed that, in April 1992 and June 1992, military units attached to the Gendarme Headquarters at Mardin destroyed houses and set fire to land in Kaynak, destroying crops and trees and forcing the villagers to leave. 

The Turkish Government claimed that an armed attack was carried out on Konaklı gendarme station on 2April 1992 by members of the PKK. On 21 April 1992 military units attached to the Mardin Gendarme Headquarters carried out an operation in Ahmetli to protect the lives and property of the inhabitants of the village from the PKK.The Government claimed that Mr İlhan’s family left the village after weapons which had been used in a number of killings were discovered in a hideout belonging to a member of the family. 

However, the European Court of Human Rights found it established that, following the armed attack at Konaklı gendarme station, gendarme soldiers went to Kaynak on or around 21 April 1992, and burned Mr İlhan’s home and its contents as well as, subsequently, his fruit orchards and oak trees. 

On 7 July 1992 Mr İlhan applied unsuccessfully for compensation and, in March 1993, claimed that he was beaten up by soldiers from Akıncılar Military Post in relation to his compensation claim.  

Mardin chief public prosecutor decided on 28 December 1993 that he lacked jurisdiction to investigate the allegations directed against the security forces and sent the file to Mardin Provincial Administrative Council.  

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 23July1993 and declared admissible on 17October 1994. The Commission conducted a fact-finding mission in Ankara, taking evidence from witnesses from 17 to 19 April 1996. The case was transmitted to the Court on 1November 1999. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Loukis Loucaides (Cypriot),
Corneliu Bîrsan (Romanian),
Mindia Ugrekhelidze (Georgian),
Antonella Mularoni (San Marinese), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Lawrence Early, Deputy Section Registrar. 

3.Summary of the judgment 

Complaints 

Hasan İlhan alleged, in particular, that his home and its contents, vineyards and orchards had been burned down and destroyed by members of the security forces. He also maintained that his home and possessions were destroyed because he was of Kurdish origin. He relied on Articles 3, 6, 8, 13, 14 and 18 of the Convention and Article 1 of Protocol No. 1.  

Decision of the Court 

Article 3 

The Court noted that the burning of Mr İlhan’s home deprived him and his family of shelter and support and obliged them to leave the place where they and their friends had been living. The destruction of his home and possessions, as well as the anguish and distress suffered by members of his family, must have caused Mr İlhan suffering of sufficient severity for the acts of the security forces to be categorised as inhuman treatment within the meaning of Article 3. There had, therefore, been a violation of Article 3. 

Article 8 and Article 1 of Protocol No. 1

Recalling that the security forces deliberately destroyed Mr İlhan’s house and property, obliging his family to leave their hamlet, the Court found that there was no doubt that those acts constituted a grave and unjustified interference with the applicant’s rights to respect for his private and family life and home, and to the peaceful enjoyment of his possessions. The Court therefore concluded that there had been a violation both of Article 8 and Article 1 of Protocol No. 1. 

Articles 6 and 13

The Court noted that the applicant did not bring an action before the civil courts. It was therefore impossible to determine whether the national courts would have been able to adjudicate on the applicant’s claims had he initiated proceedings. In the Court’s view, however, Mr İlhan’s complaints mainly concerned the lack of an effective investigation into the deliberate destruction of his family home and possessions by the security forces which would have given him access to compensation-based remedies. The Court therefore decided to examine the complaint from the standpoint of Article 13. 

The Court reiterated that the effectiveness of criminal-law protection in south-east Turkey in the first half of the 1990s was undermined by defects in the way allegations of unlawful acts carried out with the involvement of the security forces were investigated. The practice permitted or fostered a lack of accountability of members of the security forces for their actions which was not compatible with the rule of law in a democratic society respecting the fundamental rights and freedoms guaranteed under the Convention.  

The Court noted that Mr İlhan had brought his allegations to the attention of various authorities on 7 July 1992, but that he was not questioned by the authorities until 24December 1993. Given the seriousness of his allegations, the Court was of the opinion that the public prosecutor was under an obligation to gather and record evidence which would have helped shed light on the facts of the incident. It did not appear that any attempt was made to carry out a proper on-site inspection at the scene of the incident, to establish the true version of the facts through the questioning of other villagers who might have witnessed the events, or to interview the members of the security forces who were allegedly involved in the incident. The Court therefore considered that those elements disclosed considerable defects in the reliability and thoroughness of that part of the investigation.  

The Court further noted that Mardin Chief Public Prosecutor decided that he lacked jurisdiction to investigate the allegations against the security forces and sent the file to Mardin Provincial Administrative Council. The Turkish Government had not submitted any information concerning any follow-up action taken by the administrative council.

Concluding that the Turkish authorities failed to conduct a thorough and effective investigation into the applicant’s allegations and that access to any other available remedy, including a claim for compensation, had also been denied to Mr İlhan, the Court held that there had been a breach of Article 13. 

Article 14 

In the light of the evidence submitted to it, the Court considered that there was an insufficient basis in fact to support Mr İlhan’s complaint of discrimination. There had therefore been no violation of Article 14. 

Article 18

The Court did not consider it necessary to examine separately Mr İlhan’s complaint under Article 18.  

Judges Loucaides and Mularoni expressed partly dissenting opinions which are annexed to the judgment.
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The European Court of Human Rights has today notified in writing the following six Chamber judgments, none of which is final. (These judgments are all in French except for the Dicle v. Turkey judgment, which is in English.) 

Ayhan v. Turkey (no. 1) (no. 45585/99) 

Ayhan v. Turkey (no. 2) (no. 49059/99)

Baran v. Turkey (no. 48988/99)

Odabaşı v. Turkey (no. 41618/98) Violation of Article 10 Violation of Article 6 § 1 

Dicle v. Turkey (no. 34685/97) Violation of Article 10 Violation of Article 6 § 1  No violation of Article 18 

Kalın v. Turkey (no. 31236/96) Violation of Article 10 Violation of Article 6 § 1 No violation of Article 7  

In the above six Turkish cases the applicants, all Turkish nationals, complained that their convictions had infringed their right to freedom of expression, contrary to Article 10 of the European Convention on Human Rights. Relying on Article 6 (right to a fair trial), they further complained that the proceedings which had led to their convictions had not been fair. In the Dicle case the applicant also complained of violations of Article 9 (freedom of thought, conscience and religion) and Article 18 (limitation on the use of restrictions on rights) of the Convention. In addition, in the Kalın case, the applicant complained of violations of Article7 (nopunishment without law) and Article 14 (prohibition of discrimination) of the Convention.  

Ayhan (no. 1 and no. 2)

Medeni Ayhan was born in 1968 and lives in Ankara. He is a lawyer by profession and at the material time was also the editor of the magazine Özgür Bilim (Free Science). The first application concerns criminal proceedings against the applicant on charges of spreading separatist propaganda arising from two speeches he made in March and April 1993 and an article published in Özgür Bilim. These led to his being sentenced to two terms of imprisonment, each of one year, commuted to fines, for the speeches, and two years’ imprisonment, among other penalties, for the offending article. 

The second application concerns a sentence of one year’s imprisonment and a fine imposed on the applicant when he was convicted of spreading separatist propaganda on account of a book he wrote in 1996 entitled “The Kurdish philosopher Ehmedê Xanî”. The offending book was also seized. 

Baran

Zynep Baran was born in 1960 and lives in Istanbul. In 1997 she wrote a pamphlet for the Foundation for solidarity with Kurdish women and research on women’s problems (Kürt Kadınları ile Dayanışma ve Kadın Sorunları Araştırma Vakfı, K.KA.DaV.) of which she is the president. She was sentenced to two years’ imprisonment and a fine for inciting the people to hatred and hostility by creating discrimination based on membership of a particular social class. 

Dicle

Mehmet Hatip Dicle was born in 1955 and lives in Ankara. He was sentenced to two years’ imprisonment for publishing in the daily newspaper Yeni Politika an article entitled “The Atatürk international prize” (Uluslararası Atatürk Barış Ödülü). 

Kalın

Özkan Kalın was born in 1964 and lives in Lausanne (Switzerland). As the editor of the weekly publication Yeni Ülke (New Country), he was prosecuted for publishing two articles entitled “The August heat is rising in Botan” and “They did not leave, they ran away”, the latter being a press release put out by the European information service of the PKK. On conviction of spreading separatist propaganda he was sentenced to two years’ imprisonment and a fine for the first article and a fine for the second article. 

Odabaşı

Eşref Odabaşı was born in 1959 and lives in Kırşehir (Turkey). At the material time he was the leader of the People’s Democracy Party (HADEP) in the province of Kırşehir. Having published in the party bulletin a text signed by “a group of men of religion sympathising with HADEP”, he was sentenced to two years’ imprisonment and a “heavy” fine for incitement to hatred and hostility by making a distinction based on race and regional identity.  

The European Court of Human Rights considered that in the Dicle case the complaint concerning freedom of thought and expression should be examined under Article 10 only. 

In each of these cases the Court considered that the reasons given by the Turkish courts could not in themselves be considered sufficient to justify the interference with the applicants’ right to freedom of expression. It accordingly held unanimously that there had been violations of Article 10 of the Convention. 

The Court likewise held unanimously that in each of these cases there had been a violation of Article 6 §1 as regards the complaint that national security courts were not independent and impartial, and that it was not necessary to examine the other complaints under Article6. 

In addition, in the Dicle case, the Court held unanimously that there had been no violation of Article 18. In the Kalın case the Court held unanimously that there had been no violation of Article 7 and that it was not necessary to examine the complaint under Article 14 taken together with Articles 6 and 10. 

The Court awarded the applicants for non-pecuniary damage and costs and expenses the overall sums set out below, expressed in euros.
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CHAMBER JUDGMENT IN THE CASE OF TAŞKIN AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Taşkın and Others v. Turkey (application no. 46117/99).  

The Court held unanimously

  that there had been a violation of Article 8 of the European Convention on Human Rights (right to respect for private and family life);

  that there had been a violation of Article 6 § 1 of the Convention (right to a fair trial); and

  that it was not necessary to examine separately the complaints under Article 2 (right to life) and Article 13 (right to an effective remedy) of the Convention. 

Under Article 41 of the Convention (just satisfaction), the Court awarded each of the applicants 3,000 euros (EUR) for non-pecuniary damage. (The judgment is available only in French.) 

1.Principal facts 

The applicants are 10 Turkish nationals living in Bergama or the surrounding villages. The case concerns the granting of permits to operate a goldmine in Ovacık, in the district of Bergama (Izmir). 

In 1992 the limited company E.M. Eurogold Madencilik (which subsequently became known as Normandy Madencilik A.Ş.) obtained the right to prospect for gold. The permit was valid for 10 years and also authorised use of the cyanide leaching process for gold extraction. In 1994, on the basis of an environmental-impact report, the Ministry of the Environment gave the company a permit to operate the goldmine at Ovacık. 

The applicants, and other inhabitants of Bergama, asked for this permit to be set aside, citing the dangers of the cyanidation process used by the operating company, the health risks and the risks of pollution of the underlying aquifers and destruction of the local ecosystem. Their application was refused at first instance, but in a judgment of 13 May 1997 the Supreme Administrative Court allowed it. Referring to the conclusions of the impact study and other reports, the Supreme Administrative Court held that in view of the goldmine’s geographical position and the geology of the region the operating permit was not in accordance with the general interest on account of the risks for the environment and human health. 

In application of that judgment, the Izmir Administrative Court set aside the decision to grant the mine an operating permit on 15 October 1997. Its judgment was upheld by the Supreme Administrative Court on 1 April 1998. 

On 27 February 1998 the Izmir provincial governor’s office ordered the mine to be closed down.  

In October 1999, at the Prime Minister’s request, the Turkish Institute of Scientific And Technical Research (TÜBİTAK) produced a report on the impact of using cyanide for gold extraction at the mine, stating that the risks referred to by the Supreme Administrative Court had been removed or reduced to a level lower than the acceptable limits. On the basis of that report a number of ministerial decisions to issue or renew operating permits were taken, and on13 April 2001 the operating company began its mining activities. The applicants challenged these decisions in the Turkish courts, obtaining a stay of execution. Some of the applications concerned are at present pending in the Turkish courts. 

On 29 March 2002 the Cabinet decided “as a principle” that the operating company could continue its activities, but the Supreme Administrative Court ordered a stay of execution of that decision on 23 June 2004pending a judgment on an application to set it aside. Pursuant to that judgment, the Izmir provincial governor’s office ordered the mine to cease gold extraction in August 2004. 

The Normandy Madencilik company submitted a final impact study upon which the Ministry of the Environment and Forestry expressed a favourable opinion at the end of August 2004. 

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 25September 1998 and transmitted to the Court on 1 November 1998. It was declared partly admissible on 29 January 2004. Applying Article 36 of the Convention and Rule 44 of the Rules of Court, the President of the Chamber gave the Normandy Madencilik company leave to intervene in the proceedings as a third party. A hearing was held in Strasbourg on 3 June 2004. 

Judgment was given by a Chamber of 7 judges, composed as follows: 

Georg Ress (German), President,
Ireneu Cabral Barreto (Portuguese),
Lucius Caflisch (Swiss),
Riza Türmen (Turkish),
Boštjan Zupančič (Slovenian),
Hanne Sophie Greve (Norwegian),
Kristaq Traja (Albanian), judges,

and also Vincent Berger, Section Registrar. 

3.Summary of the judgment 

Complaints 

The applicants alleged that both the granting by the national authorities of a permit to operate a goldmine using the cyanidation process and the related decision-making process had infringed their rights under Articles 2 and 8 of the Convention. They further alleged that the administrative authorities’ refusal to comply with the decisions of the administrative courts had infringed their right to effective judicial protection. They relied on Articles 6 § 1 and 13 of the Convention. 

Decision of the Court 

Article 8 of the Convention 

The Court noted that, after weighing the competing interests in the case against each other, the Supreme Administrative Court had based its ruling that the mine’s operating permit was not consistent with the public interest on the applicants’ effective enjoyment of the right to life and to a healthy environment. In the light of that decision, no further examination of the substance of the case with regard to the margin of appreciation generally left to the national authorities in such matters was necessary. 

With regard to the decision-making process, the Court noted that the decision to grant an operating permit had been preceded by a series of investigations and studies conducted over a long period. A meeting to inform the population of the region had been organised. The applicants and the inhabitants of the region had had access to all the relevant documents, including the study in the issue. The Supreme Administrative Court had based its decision in its judgment of 13 May 1997 to set aside the operating permit on those studies and reports. However, although that judgment had become enforceable at the latest when it was served on the administrative authorities on 20 October 1997, the mine’s closure had not been ordered until 27 February 1998, more than 10 months after delivery of the judgment and four months after it was served.  

With regard to the period after 1 April 1998, the Court noted the administrative authorities’ refusal to comply with the court decisions and domestic legislation, and the lack of a decision, based on a new environmental-impact report, to take the place of the one which had been set aside by the courts.  

Moreover, despite the procedural safeguards laid down by Turkish legislation and the practical effect given to those safeguards by judicial decisions, on 29 March 2002, in a decision which was not made public, the Cabinet had authorised the continuation of the activities of the goldmine, which had already begun working in April 2001. 

In those circumstances, the Court considered that the authorities had deprived the procedural safeguards protecting the applicants of all useful effect. Turkey had thus failed to discharge its obligation to guarantee the applicants’ right to respect for their private and family life. The Court accordingly concluded unanimously that there had been a violation of Article 8 of the Convention. 

Article 6 § 1 of the Convention 

The Court noted that the judgment given by the Supreme Administrative Court on 13 May 1997 had had suspensive effect even before it became final on 1 April 1998, but had not been enforced within the time prescribed.  

Moreover, on the basis of ministerial authorisations issued at the direct prompting of the Prime Minister, the company had resumed operating the mine on an experimental basis on 13April 2001. That resumption had had no legal basis and amounted to circumvention of a judicial decision. Such a situation was incompatible with the rule of law and the security of legal relations. 

That being so, the Court considered that the Turkish authorities had failed to comply effectively and within a reasonable time with the judgment given by the Izmir Administrative Court on 15 October 1997 and upheld by the Supreme Administrative Court on 1 April 1998, thus depriving Article 6 § 1 of all useful effect. The Court accordingly held unanimously that there had been a violation of the Convention in that regard. 

Articles 2 and 13 of the Convention 

As these complaints were the same as those submitted under Articles 8 and 6 § 1 of the Convention, the Court considered that it was not necessary to examine them separately under Articles 2 and 13 of the Convention.
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Canevi and Others v. Turkey (no. 40395/98)

Ünal v. Turkey (no. 48616/99)

Volkan Aydın v. Turkey (no. 54501/00) 

Şehmus Canevi, Abdülmecit Canevi and Gıyas Turgut are Turkish nationals who were born in 1965, 1965 and 1950 respectively. They were found guilty of organised drug trafficking and were each sentenced to ten years’ imprisonment and a fine. 

Volkan Aydın is a Turkish national who was born in 1977 and lives in Ankara. He was sentenced to four years and six months’ imprisonment for providing support and assistance to an armed gang, namely Dev-Sol (Revolutionary Left). 

Süleyman Ünal is a Turkish national born in 1977. He was in custody in Bergama Prison (Turkey) when his application was lodged. He was sentenced to three years and nine months’ imprisonment for providing support and assistance to an illegal organisation, the TIKB (Union of Communist Revolutionaries of Turkey – Türkiye Ihtilalci Komunistler Birliği). 

The applicants complained under Article 6 § 1 (right to a fair hearing) that they had not had a hearing by an independent and impartial tribunal and that the proceedings in which they had been convicted had been unfair. In the case of Ünal the applicant also alleged that he had been subjected to treatment contrary to Article 3 (prohibition of torture and inhuman or degrading treatment) while being questioned. 

The Court declared the Ünal application admissible solely in respect of the fairness of the proceedings. 

The Court held unanimously in each case that there had been a violation of Article 6 § 1 on account of the lack of independence and impartiality of the national security courts and considered that there was no need to examine separately the other complaints concerning the unfairness of the proceedings. 

The Court considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. In the cases of Canevi and Others and Volkan Aydın it awarded the applicants EUR 2,000 jointly for costs and expenses.
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CHAMBER JUDGMENT

ISSA AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Issa and Others v. Turkey (application no. 31821/96).  

The Court held unanimously that the applicants’ relatives had not been within the jurisdiction of Turkey within the meaning of Article 1 (obligation to respect human rights) of the European Convention on Human Rights. 

(The judgment is available only in English.)  

1.Principal facts 

The applicants, Halima Musa Issa, Beebin Ahmad Omer, Safia Shawan Ibrahim, Fatime Darwish Murty Khan, Fahima Salim Muran and Basna Rashid Omer are Iraqi nationals, born in 1950, 1970, 1951, 1939, 1949, and 1947 respectively. The first applicant brought the application on her own behalf and on behalf of her deceased son, Ismail Hassan Sherif. The remaining applicants brought the application on their own behalf and on behalf of their deceased husbands, Ahmad Fatah Hassan, Abdula Teli Hussein, Abdulkadir Izat Khan Hassan, Abdulrahman Mohammad Sherriff and Guli Zekri Guli respectively. The fourth applicant has also brought the application on behalf of her deceased son, Sarabast Abdulkadir Izzat. 

The facts of the case are in dispute between the parties.  

The applicants’ version of events 

According to the applicants, a group of shepherds from the village of Azadi in Sarsang province near the Turkish border left the village on the morning of 2 April 1995 to take their flocks to the hills. They encountered Turkish soldiers who were allegedly carrying out military operations in the area and who immediately abused and assaulted them. The women were told to return to the village and the men were led away.  

Subsequently representations were made to the local Turkish commanders with a view to obtaining information about the missing shepherds’ whereabouts and securing their release, but without success.  

Following the withdrawal of the Turkish troops from the area, the bodies of the shepherds were found. The bodies had bullet wounds and were severely mutilated. Five bodies were found on 3 April close to where the shepherds had last been seen. The remaining two bodies were found two days later. 

The Government’s version of events 

The Government confirmed that a Turkish military operation had taken place in northern Iraq between 19 March 1995 and 16April1995. The Turkish forces had advanced to Mount Medina. The records of the armed forces did not show the presence of any Turkish soldiers in the area indicated by the applicants, the Azadi village being ten kilometres south of the operation zone. There was no record of a complaint having been made to any of the officers of the units operating in the Mount Medina region.  

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 2October1995 and transmitted to the Court on 1 November 1998. It was declared admissible on 30 May 2000. 

Judgment was given by a Chamber of 7 judges, composed as follows: 

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Karel Jungwiert (Czech),
Volodymyr Butkevych (Ukrainian),
Wilhelmina Thomassen (Netherlands),
Mindia Ugrekhelidze (Georgian), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Lawrence Early, Deputy Section Registrar. 

3.Summary of the judgment  

Complaints 

The applicants complained of the alleged unlawful arrest, detention, ill-treatment and subsequent killing of their relatives in the course of a military operation conducted by the Turkish army in northern Iraq in April 1995. They relied on Articles 2 (right to life), 3 (prohibition of torture and inhuman or degrading treatment), 5 (right to liberty and security), 8 (right to respect for private and family life), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18 (limitation on the use of restrictions on rights) of the Convention. 

Decision of the Court 

Article 1 of the Convention 

Notwithstanding the fact that the Government had not explicitly raised the issue of jurisdiction within the meaning of Article 1 of the Convention prior to the admissibility decision, it was a live issue, since it was inextricably linked to the facts underlying the applicants’ allegations. As such it was to be taken to have been implicitly reserved for the merits stage. 

It followed from Article 1 of the Convention that Contracting States must answer for any infringement of the rights and freedoms protected by the Convention committed against individuals placed under their “jurisdiction”. The established case-law indicated that the concept of “jurisdiction” for the purposes of Article 1 of the Convention had to be considered to reflect the term’s meaning in public international law, according to which a State’s jurisdictional competence was primarily territorial. However, the concept of “jurisdiction” within the meaning of Article1 of the Convention was not necessarily restricted to the national territory of the Contracting Parties. In exceptional circumstances the acts of Contracting States performed outside their territory or which produced effects there might amount to exercise by them of their jurisdiction within the meaning of Article 1 of the Convention. Thus a State’s responsibility might be engaged where, as a consequence of military action – whether lawful or unlawful – that State in practice exercised effective control of an area situated outside its national territory. Moreover, a State might also be held accountable for violation of the Convention rights and freedoms of persons who are in the territory of another State but who are found to be under the former State’s authority and control through its agents operating – whether lawfully or unlawfully - in the latter State. Accountability in such situations stemmed from the fact that Article 1 of the Convention could not be interpreted so as to allow a State party to perpetrate violations of the Convention on the territory of another State, which it could not perpetrate on its own territory. 

The Court consequently had to ascertain whether the applicants’ relatives had been under the authority and/or effective control, and therefore within the jurisdiction, of the respondent State as a result of the latter’s extra‑territorial acts. In this connection, it was undisputed between the parties that the Turkish armed forces had carried out military operations in northern Iraq over a six-week period between 19 March and 16 April 1995. 

However, notwithstanding the large number of troops involved in these military operations, it did not appear that Turkey had exercised effective overall control of the entire area of northern Iraq. The essential question to be examined was therefore whether at the relevant time Turkish troops had conducted operations in the area where the killings took place. The standard of proof employed by the Court in seeking to determine this issue in the light of documentary and other evidence was “beyond reasonable doubt”. 

The Court noted among other things that the applicants had not given any particulars as to the identity of the commander or of the regiment involved in the impugned acts. Nor had they given a detailed description of the soldiers’ uniforms. There was moreover no independent eye-witness account of the presence of Turkish soldiers in the area in question or of the detention of the shepherds.  

Furthermore, the Court was unable to determine, on the basis of the evidence available to it, whether the deaths were caused by gunfire discharged by Turkish troops. In this connection the Court could not overlook the fact that the area where the applicants’ relatives were killed had been the scene of fierce fighting between PKK militants and KDP peshmergas at the relevant time. Moreover, although news reports and official records confirmed the conduct of cross-border operations and the presence of the Turkish army in northern Iraq at the material time, these materials did not make it possible to conclude with any degree of certainty that Turkish troops went as far as the Azadi village in the Spna area. 

Finally, the applicants’ allegations that they had made representations to Turkish army officers could not be found to be substantiated. The applicants had failed to provide any cogent and convincing evidence capable of rebutting the Government’s contention that no such complaint had ever been made to Turkish army officers in northern Iraq. 

On the basis of all the material in its possession, the Court considered that it had not been established to the required standard of proof that the Turkish armed forces had conducted operations in the area in question, and, more precisely, in the hills above the village of Azadi where, according to the applicants’ statements, the victims had been at that time. The Court was accordingly not satisfied that the applicants’ relatives had been within the “jurisdiction” of the respondent State for the purposes of Article 1 of the Convention. 

That finding made it unnecessary to examine the applicants’ substantive complaints under Articles 2, 3, 5, 8, 13, 14 and 18 of the Convention. 
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CHAMBER JUDGMENT IN THE CASE OF

UNAL TEKELI v. TURKEY 

The European Court of Human Rights has today notified in writing a judgment in the case of Ünal Tekeli v. Turkey (application no. 29865/96). The Court held unanimously that there had been a violation of Article 14 (prohibition of discrimination) taken together with Article 8 (right to respect for private and family life) of the European Convention on Human Rights. 

The Court considered that the finding of a violation amounted to adequate just satisfaction for the non-pecuniary damage sustained by the applicant, and awarded her 1,750 euros (EUR) for costs and expenses. 

(The judgment is available in English and in French.)  

1.Principal facts 

The applicant, Ayten Ünal Tekeli, is a Turkish national who was born in 1965 and lives in Izmir. 

Following her marriage in 1990 the applicant, who was then a trainee lawyer, took her husband’s surname. As she was known by her maiden name in her professional life she continued using it in front of her legal surname, which was that of her husband. She could not use both names together on official documents however. 

In 1995 the applicant brought proceedings in the Karşıyaka Court of First Instance for permission to bear only her maiden name, “Ünal”. On 4 April 1995 the Court of First Instance dismissed the applicant’s request on the ground that, under the Turkish Civil Code, married women had to bear their husband’s name throughout their married life. She unsuccessfully appealed to the Court of Cassation. 

Turkish law was reformed in 1997 to allow married women to put their maiden name in front of their husband’s name. However, the applicant sought to bear her maiden name alone as her surname. 

2.Procedure and composition of the Court 

The application was lodged with the European Commission of Human Rights on 20December 1995 and transmitted to the Court on 1 November 1998. It was declared admissible on 1 July 2003. A hearing was held on 13 January 2004. 

Judgment was given by a Chamber of 7 judges, composed as follows: 

Nicolas Bratza (British), President,
Matti Pellonpää (Finnish),
Riza Türmen (Turkish),
Viera Strážnická (Slovakian),
Josep Casadevall (Andorran),
Stanislav Pavlovschi (Moldovan),
Javier Borrego Borrego (Spanish), judges,

and also Michael O’Boyle, Section Registrar. 

3.Summary of the judgment 

Complaints 

The applicant alleged, under Article 8 of the Convention, that the refusal by the domestic courts to allow her to bear only her maiden name had unjustifiably interfered with her right to protection of her private life. She also complained that she had been discriminated against in that married men could continue to bear their own family name after they married. In that connection she relied on Article 14, taken together with Article 8 of the Convention. 

Decision of the Court 

The fact that married women could not bear their maiden name alone after they married, whereas married men kept their surname, undoubtedly amounted to a “difference in treatment” on grounds of sex between persons in an analogous situation. 

As to whether that difference in treatment could be justified, the Court reiterated first of all that the advancement of the equality of the sexes was today a major goal in the member States of the Council of Europe. Two texts of the Committee of Ministers, dated 1978 and 1985, called on the States to eradicate all discrimination on grounds of sex in the choice of surname. That objective could also be seen in the work of the Parliamentary Assembly, the European Committee on Legal Co-operation and also developments at the United Nations regarding equality of the sexes. 

Moreover, a consensus had emerged among the Contracting States of the Council of Europe in favour of choosing the spouses’ family name on an equal footing. Turkey appeared to be the only Member State which legally imposed the husband’s surname as the couple’s surname – and thus the automatic loss of the woman’s own surname on her marriage – even if the couple had decided otherwise. 

Admittedly, reforms carried out in Turkey in November 2001 had aimed to place married women on an equal footing with their husband as regards representing the couple, economic activities and decisions to be taken affecting the family and children. However, the provisions concerning the family name after marriage, including those obliging married women to take their husband’s surname, had remained unchanged. 

The Court considered that the Turkish Government’s argument that the fact of giving the husband’s surname to the family stemmed from a tradition designed to reflect family unity by having the same name was not a decisive factor. Family unity could result from the choice of the wife’s surname or a joint name chosen by the married couple. 

Moreover, family unity could also be preserved and consolidated where a married couple chose not to bear a joint family name, as was confirmed by the solution adopted in other European legal systems. Accordingly, the obligation imposed on married women, in the interests of family unity, to bear their husband’s surname – even if they could put their maiden name in front of it – had no objective and reasonable justification. 

Consequently, the Court held that the difference in treatment in question contravened Article 14 taken in conjunction with Article 8 and considered, having regard to that conclusion, that it was not necessary to determine whether there had also been a breach of Article 8 taken alone.
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Chamber judgments concerning the Czech Republic, France, Russia, 

Turkey and Ukraine

A.K. and V.K. v. Turkey (no. 38418/97) No violation Article 2 (loss of life) Violation Article 2 (inadequate investigation) No violation Article 3 Violation Article 13 

The applicants, Mrs A.K and Mr V.K., are Turkish nationals who were born in 1937 and 1977 respectively and live in Varto (Turkey).  

On 20 November 1994, B.K. (the first applicant’s son and the second applicant’s brother) was arrested on suspicion of aiding and abetting the PKK and held at Varto Security Headquarters. On 22 November an order was made authorising B.K.’s continued detention for a further seven days and a doctor certified that he had examined him and found no traces of assault on his body. 

On the morning of 28 November, B.K. was found dead in his cell, hanging from the heating pipes by the cord of his tracksuit. The public prosecutor was informed and started an investigation. He attended the scene and carried out a detailed external examination of the body with a doctor from which it appeared that the cause of death was asphyxia by hanging.  

Considering that the cause of death had been established beyond doubt, the public prosecutor decided that to dispense with a formal autopsy. However, in 1995 he made an order for the body to be exhumed for various tests to be performed. A report drawn up in March 1996 by a specialist from the Institute of Forensic Medicine indicated that the examinations necessary to determine the cause of death were not carried out as there had been no formal autopsy and the judicial process was incomplete. The report also concluded that the superficial traumatic changes to the body were consistent with hanging and that there was no conclusive medical proof that the deceased had been forcibly hanged by third parties or killed prior to being hanged. 

In May 1996 Mrs A.K lodged a criminal complaint against the police officers who had been on duty while her son was in custody. The public prosecutor decided to take no further action either on the investigation he had started himself or on Mrs A.K’s complaint. 

The applicants maintained that B.K. had died as a result of torture inflicted on him by police officers while he was in their custody and alleged a violation of Articles 2 (right to life) and 3 (prohibition of torture and inhuman or degrading treatment). Relying on Article 6 (right of access to a court), they further complained of the inadequacy of the investigation into his death. In addition, relying on Article 13 (right to an effective remedy) taken together with Article 2, the applicants complained of the lack of an effective mechanism to which they could have had recourse in order to establish the circumstances of B.K.’s death. 

With regard to B.K.’s death, the Court found that, in the circumstances of the case, a finding that he had died as a result of torture by the security forces would be based more on conjecture than on reliable evidence. There was no evidence before it to support such a finding. 

Furthermore, any deprivation of physical liberty was, by its very nature, apt to prove a psychological ordeal for prisoners and consequently entailed a risk of suicide. The criminal justice system implemented measures to avoid such risks to prisoners’ lives. The Court was not persuaded that the measures taken by the police officers to search and keep watch over B.K. could be impugned under Article 2, as his mental state had appeared normal. It had been difficult to foresee that he would kill himself in that way and statements from prisoners in adjoining cells suggested that the suicide had taken place in total silence.  

Consequently, the Court held that there had been no violation of Article 2 on account of B.K.’s death. 

Conversely, the Court noted that no autopsy had been carried out on the body and that a subsequent exhumation did not enable that omission to be remedied, owing to deterioration of the body tissues. It reiterated that it was vital for a formal autopsy to be performed in court cases. That statutory requirement had not been complied with in the case before it. The failure to conduct a formal autopsy meant that the State had not discharged its obligation to conduct an adequate and effective investigation into the circumstances of B.K.’s death. The Court consequently held unanimously that there had been a violation of Article 2 on that account. 

As regards the complaint under Article 3, the Court saw no reason to doubt the domestic authorities’ findings regarding the origin of the injuries found on B.K.’s body, namely that they were consistent with hanging. Accordingly, it found that there was nothing in the material before it to establish beyond reasonable doubt that B.K. was subjected to treatment that was contrary to Article 3 and held unanimously that there had been no violation of that provision. 

The Court decided to examine the complaint that the investigation was inadequate solely under Article 13. Having found that the judicial investigation did not afford sufficient information to enable the circumstances in which B.K. had died to be determined, the Court was precluded from finding that an effective criminal investigation had been carried out in accordance with Article 13, whose requirements went beyond the obligation under Article 2 to carry out an investigation. Consequently, it held unanimously that there had been a violation of Article 13. 

Under Article 41 (just satisfaction), the Court awarded the applicants jointly EUR 15,000 for non-pecuniary damage and EUR 3,500 for costs and expenses. (The judgment is available only in French.) 

Gümüşten v. Turkey (no. 47116/99) Violation Article 6 § 1

Şemsettin Gümüşten is a Turkish national born in 1952 and living in Mardin, Turkey. 

He complained of the length of criminal proceedings concerning his alleged membership of an illegal organisation, relying on Article 6 § 1 (right to a fair trial within a reasonable time). He was taken into custody on 22 December 1980 and the proceedings against him were terminated on 13 July 1998. The judgment in his case became final on 10 September 1998. 

Finding that the proceedings had lasted 17 years, eight months and 27 days, of which 11 years, seven months and 22 days could be taken into consideration by the Court, the Court held, unanimously, that there had been a violation of Article 6 § 1 and awarded the applicant EUR 12,000 for non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in English.) 

Özkaya v. Turkey (no. 42119/98) Violation Article 10 Violation Article 6 § 1

The applicant, Zübeyir Özkaya, is a Turkish national who was born in 1955 and lives in Çanakkale (Turkey).  

He was one of the organisers of the traditional Kurdish Festival of “Newroz” which took place on 21 March 1997 and used the occasion to make a speech which was strongly critical of the regime. On 17 September 1997 Istanbul State Security Court convicted and fined him for inciting others to hatred or hostility on the basis of a distinction between social classes, races, religions, denominations or regions. The applicant’s appeal to the Court of Cassation was dismissed. 

He complained that his criminal conviction had infringed his right to freedom of thought, expression and association, contrary to Articles 9, 10 and 11 of the Convention. Relying on Article 6 § 1 (right to an independent and impartial tribunal), he further alleged that the State Security Court which had tried and convicted him did not constitute an “independent and impartial tribunal”, as one of its members was a military judge. 

The Court decided that the complaints of infringements of his right to the freedom of thought, expression and association should be examined solely under Article 10. It found that the reasons given by the domestic courts could not be regarded by themselves as sufficient to justify the interference with the applicant’s right to freedom of expression. Although certain parts of the speech portrayed the Turkish State in a very negative light, and thus contained hostile overtones, they did not encourage the use of violence, armed resistance or insurrection, and did not constitute hate speech, which in the eyes of the Court was an essential factor to be taken into consideration. The Court found that the applicant’s conviction and sentence were disproportionate to the aims pursued and thus not “necessary in a democratic society”. It therefore held unanimously that there had been a violation of Article10. 

It further held unanimously that there had been a violation of Article 6 § 1 on account of the lack of impartiality and independence of the State Security Court. 

Under Article 41 of the Convention (just satisfaction) it awarded Mr Özkaya EUR 3,000 for non-pecuniary damage and EUR 2,500 for costs and expenses. (The judgment is available only in French.) 

Şahindoğan v. Turkey (no. 54545/00) Violation Article 6 § 1

The applicant, Mahmut Şahihdoğan, is a Turkish national who was born in 1967 and is at present imprisoned at the remand prison in Buca (Turkey).  

In December 1998 he was sentenced to twenty-years’ imprisonment for being a member of an illegal organisation, the TDHP (Popular Revolutionary Party of Turkey).  

The applicant complained that the State Security Court which had tried and convicted him did not constitute an “independent and impartial tribunal”, as one of its members was a military judge. Relying on Article 6 § 1 of the Convention (right to a fair trial), he complained of the unfairness of the proceedings. 

The Court held unanimously that there had been a violation of Article 6 §1 on account of the lack of independence and impartiality of the State Security Court and that it was unnecessary to examine the other complaints under Article 6. It found that the finding of a violation in itself constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 2,000 for costs and expenses, less EUR 685 he had already received from the Council of Europe in legal aid. (The judgment is available only in French.) 
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GRAND CHAMBER JUDGMENT 

IN THE CASE OF ÖNERYILDIZ v. TURKEY 

The European Court of Human Rights has today delivered at a public hearing a Grand Chamber judgment in the case of Öneryıldız v. Turkey (application no. 48939/99). 

The Court held: 

  unanimously, that there had been a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the lack of appropriate steps to prevent the accidental death of nine of the applicant’s close relatives;

  by sixteen votes to one, that there had been a violation of Article 2 on account of the lack of adequate protection by law safeguarding the right to life;

  by fifteen votes to two, that there had been a violation of Article 1 of Protocol No. 1 (protection of property) to the Convention;

  by fifteen votes to two, that there had been a violation of Article 13 (right to an effective remedy) as regards Article 2; 

  by fifteen votes to two, that there had been a violation of Article 13 as regards the complaint under Article 1 of Protocol No. 1;

  unanimously, that no separate issue arose under Article 6 § 1 (right to a fair hearing) or Article 8 (right to respect for private and family life). 

Under Article 41 (just satisfaction), the Court decided unanimously to award the applicant 2,000 United States dollars (corresponding to the reimbursement of funeral expenses), 45,250 euros (EUR) for pecuniary and non-pecuniary damage and EUR 16,000 for costs and expenses (less the EUR 3,993.84 already received from the Council of Europe in legal aid). The Court also awarded EUR 33,750 to each of the applicant’s adult sons for non-pecuniary damage. 

(The judgment is available in English and French.) 

1.Principal facts 

The applicant, Maşallah Öneryıldız, is a Turkish national who was born in 1955. At the material time he was living with 12 close relatives in the slum quarter of Kazım Karabekir in Ümraniye (Istanbul).  

The Kazım Karabekir area was part of an expanse of rudimentary dwellings built without any authorisation on land surrounding a rubbish tip which had been used jointly by four district councils since the 1970s, under the authority and responsibility of Istanbul City Council. An expert report drawn up on 7 May 1991 at the request of Üsküdar District Court, to which the matter had been referred by Ümraniye District Council, drew the authorities’ attention to, among other things, the fact that no measures had been taken at the tip in question to prevent an explosion of the methane generated by the decomposing refuse. The report gave rise to a series of disputes between the mayors concerned. However, before the proceedings instituted by either of them had been concluded, a methane explosion occurred at the tip on 28 April 1993 and the refuse erupting from the pile of waste engulfed more than ten houses situated below it, including the one belonging to the applicant, who lost nine close relatives. 

After criminal and administrative investigations had been carried out into the case, the mayors of Ümraniye and Istanbul were brought before the courts, the former for failing to comply with his duty to order the destruction of the illegal huts surrounding the rubbish tip, and the latter for failing to renovate the tip or order its closure, in spite of the conclusions of the expert report of 7 May 1991. On 4 April 1996 the mayors in question were both convicted of “negligence in the performance of their duties” and were both fined 160,000 Turkish liras (TRL) and sentenced to the minimum three-month term of imprisonment provided for in Article 230 of the Criminal Code. Their sentences were subsequently commuted to fines, the enforcement of which was suspended. 

The applicant subsequently brought an action for damages in his own name and on behalf of his three surviving children in the Istanbul Administrative Court, holding the authorities liable for the death of his relatives and the destruction of his property. In a judgment of 30 November 1995 the authorities were ordered to pay the applicant and his children TRL 100,000,000 for non-pecuniary damage and TRL 10,000,000 for pecuniary damage in respect of the destruction of household goods (equivalent at the material time to approximately EUR 2,077 and EUR 208 respectively). Those amounts have yet to be paid to the applicant, and he does not appear to have instituted enforcement proceedings. 

2.Procedure and composition of the Court 

The application was lodged with the European Court of Human Rights on 18 January 1999 and declared admissible on 22 May 2001. 

In a Chamber judgment of 18 June 2002 the Court held by five votes to two that there had been a violation of Article 2 of the Convention on account of the death of the applicant’s relatives and the ineffectiveness of the judicial machinery, and by four votes to three that there had been a violation of Article 1 of Protocol No. 1. By way of just satisfaction, the Court awarded the applicant EUR 154,000 for pecuniary and non-pecuniary damage and EUR 10,000 for costs and expenses. 

On 12 September 2002 the Turkish Government requested that the case be referred to the Grand Chamber (Article 43 of the Convention and Rule 73 of the Rules of Court). The panel of the Grand Chamber accepted that request on 6 November 2002. A hearing took place in public in the Human Rights Building on 7 May 2003. 

Judgment was given by the Grand Chamber of 17 judges, composed as follows: 

Luzius Wildhaber (Swiss), President,
Christos Rozakis (Greek),
Jean-Paul Costa (French),
Georg Ress (German),
Nicolas Bratza (British),
Elisabeth Palm (Swedish),
Loukis Loucaides (Cypriot)
Rıza Türmen (Turkish),
Françoise Tulkens (Belgian),
Karel Jungwiert (Czech),
Margarita Tsatsa-Nikolovska (citizen of “the former Yugoslav Republic of Macedonia”),
Hanne Sophie Greve (Norwegian),
András Baka (Hungarian),
Mindia Ugrekhelidze (Georgian),
Anatoly Kovler (Russian),
Vladimiro Zagrebelsky (Italian),
Antonella Mularoni (San Marinese), judges,

and also Paul Mahoney, Registrar. 

3.Summary of the judgment 

Complaints 

The applicant alleged that the facts complained of had given rise to violations of Articles 2 (right to life), 13 (right to an effective remedy), 6 § 1 (right to a fair hearing within a reasonable time) and 8 (right to respect for private and family life) of the Convention, and of Article 1 of Protocol No. 1 (protection of property). 

Decision of the Court 

Article 2  

Responsibility borne by the State for the deaths

The Court noted at the outset that there were safety regulations in force in Turkey in both of the fields of activity central to the present case – the operation of household-refuse tips and the rehabilitation of slum areas.  

The expert report submitted on 7 May 1991 had specifically referred to the danger of an explosion due to methanogenesis, as the tip had had “no means of preventing an explosion of methane occurring as a result of the decomposition” of household waste. The Court considered that neither the reality nor the immediacy of the danger in question was in dispute, seeing that the risk of an explosion had clearly come into being long before it was highlighted in the report of 7 May 1991 and that, given the site’s continued operation in the same conditions, that risk could only have increased over time.  

It was impossible for the administrative and municipal departments responsible for supervising and managing the tip not to have known of the risks inherent in methanogenesis or of the necessary preventive measures, particularly as there were specific regulations on the matter. The Court likewise regarded it as established that various authorities had also been aware of those risks, at least by 27 May 1991, when they had been notified of the report of 7 May 1991. 

Since the Turkish authorities had known or ought to have known that there was a real or immediate risk to persons living near the rubbish tip, they had had an obligation under Article 2 of the Convention to take such preventive operational measures as were necessary and sufficient to protect those individuals, especially as they themselves had set up the site and authorised its operation, which had given rise to the risk in question. However, Istanbul City Council had not only failed to take the necessary urgent measures but had also opposed the recommendation by the Prime Minister’s Environment Office to bring the tip into line with the applicable standards. It had also opposed the attempt in August 1992 by the mayor of Ümraniye to obtain a court order for the temporary closure of the waste-collection site. 

As to the Government’s argument that the applicant had acted illegally in settling by the rubbish tip, the Court observed that in spite of the statutory prohibitions in the field of town planning, the Turkish State’s consistent policy on slum areas had encouraged the integration of such areas into the urban environment and had thus acknowledged their existence and the way of life of the citizens who had gradually caused them to build up since 1960, whether of their own free will or simply as a result of that policy. 

In the present case, from 1988 until the accident of 28 April 1993, the applicant and his close relatives had lived entirely undisturbed in their house, in the social and family environment they had created. It also appeared that the authorities had levied council tax on the applicant and other inhabitants of the Ümraniye slums and had provided them with public services, for which they were charged. Accordingly, the Government could not maintain that they were absolved of responsibility on account of the victims’ negligence or lack of foresight. 

As to the policy to adopt in dealing with the social, economic and urban problems in that part of Istanbul, the Court acknowledged that it was not its task to substitute its own views for those of the local authorities. However, the timely installation of a gas-extraction system at the Ümraniye tip before the situation became fatal could have been an effective measure which would have complied with Turkish legislation and general practice in such matters without placing an impossible or excessive burden on the authorities. Such a measure would also have been a better reflection of the humanitarian considerations which the Government had relied on before the Court to justify the fact that they had not taken any steps entailing the immediate and wholesale destruction of the slum areas. 

The Court further noted that the Government had not shown that any measures had been taken to provide the slum inhabitants with information about the risks they were running. In any event, even if the Turkish authorities had respected the right to information, they would not have been absolved of responsibility in the absence of more practical measures to avoid the risks to the slum inhabitants’ lives. 

In conclusion, the Court noted that the regulatory framework applicable in the present case had proved defective in that the tip had been allowed to open and operate and there had been no coherent supervisory system. That situation had been exacerbated by a general policy which had proved powerless in dealing with general town-planning issues and had undoubtedly played a part in the sequence of events leading to the accident. The Court accordingly held that there had been a violation of Article 2. 

Responsibility borne by the State as regards the nature of the investigation

The Court considered that the administrative remedy used by the applicant to claim compensation could not satisfy the requirement to conduct an effective investigation into the deaths of the applicant’s close relatives guaranteed by Article 2. 

As to the criminal-law remedies used, the Court considered that the investigating authorities could be regarded as having acted with exemplary promptness and as having shown diligence in seeking to establish the circumstances that had led both to the accident of 28 April 1993 and to the ensuing deaths. Those responsible for the events in question had been identified and prosecuted, eventually being sentenced to the minimum penalty applicable under the Criminal Code.  

However, the sole purpose of the criminal proceedings in the present case had been to establish whether the authorities could be held liable for “negligence in the performance of their duties” under Article 230 of the Criminal Code, which provision did not in any way relate to life-endangering acts or to the protection of the right to life within the meaning of Article 2. The judgment of 4 April 1996 had left in abeyance any question of the authorities’ possible responsibility for the death of the applicant’s close relatives. 

Accordingly, it could not be said that the Turkish criminal-justice system had secured the full accountability of State officials or authorities for their role in the tragedy, or the effective implementation of provisions of domestic law guaranteeing respect for the right to life, in particular the deterrent function of criminal law. The Court therefore held that there had also been a violation of Article 2 concerning the inadequate investigation into the deaths of the applicant’s close relatives. 

Article 1 of Protocol No. 1 to the Convention 

The Court rejected the Government’s argument that the Turkish authorities had refrained on humanitarian grounds from destroying the applicant’s house. The positive obligation on the authorities under Article 1 of Protocol No. 1 had required them to take the practical steps which the Court had already indicated to avoid the destruction of the dwelling.  

Admittedly, the applicant had been able to acquire subsidised housing on favourable terms, but any advantages thus obtained could not have caused him to lose his status as a “victim”, particularly as there was nothing in the deed of sale to indicate any acknowledgment by the authorities of a violation of his right to the peaceful enjoyment of his possessions. 

The Court further noted that the compensation which the Turkish courts awarded the applicant for pecuniary damage had still not been paid even though a final judgment had been delivered.  

The Court accordingly held that there had been a violation of Article 1 of Protocol No. 1. 

Article 13  

As regards the complaint under Article 2

The administrative-law remedy used by the applicant appeared to have been sufficient for him to enforce the substance of his complaint regarding the death of his relatives and had been capable of affording him adequate redress for the violation found of Article 2. However, the Court regarded that remedy as ineffective in several respects and considered it decisive that the damages awarded to the applicant – solely in respect of the non-pecuniary damage resulting from the loss of his close relatives – had never in fact been paid to him.  

The Court reiterated that the timely payment of a final award of compensation for anguish suffered should be considered an essential element of a remedy under Article 13 for a bereaved spouse and parent. It further noted that the Administrative Court had taken four years, eleven months and ten days to reach its decision, a period that indicated a lack of diligence on its part, especially in view of the applicant’s distressing situation. Those reasons led the Court to conclude that the administrative proceedings had not provided the applicant with an effective remedy in respect of the State’s failure to protect the lives of his close relatives. It accordingly held that there had been a violation of Article 13. 

As regards the complaint under Article 1 of Protocol No. 1

As had already been noted, the decision on compensation had been long in coming and the amount awarded in respect of the destruction of household goods had never been paid. Consequently, the applicant had been denied an effective remedy in respect of the alleged breach of his right under Article 1 of Protocol No. 1. The Court therefore held that there had also been a violation of Article 13 as regards that complaint. 

Article 6 § 1 and Article 8  

Having regard to the findings it had already reached, the Court did not consider it necessary to examine the allegations of a violation of Article 6 § 1 and Article 8.  

Judges Türmen and Mularoni expressed partly dissenting opinions, which are annexed to the judgment.
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Chamber judgments concerning Croatia andTurkey

Elden v. Turkey (no. 40985/98) Violation Article 10 Violation Article 6 § 1

The applicant, Cemil Elden, is a Turkish national. He was born in 1955 and lives in Antalya (Turkey).  

In his capacity as a member of the HADEP party (Party of People’s Democracy), the applicant gave a speech in September 1996 on World Peace Day; his speech amounted to a virulent denunciation of the Turkish Government’s policy towards the Kurdish population. Charged with “inciting the public to hatred and hostility on the basis of a distinction on the ground of allegiance to a social class, race and region”, the applicant was sentenced on 21 October 1997 by the Ankara National Security Court to one year’s imprisonment and ordered to pay a fine. He appealed unsuccessfully against the judgment. 

The applicant submitted that this criminal conviction had infringed his right to freedom of expression, in violation of Article 10 of the Convention. In addition, relying on Article 6 § 1 (right to a fair trial), he complained of the unfairness of the proceedings which led to his conviction, resulting in particular from the fact that a military judge had been on the bench of the National Security Court. 

The Court considered that the grounds put forward by the domestic courts could not in themselves be considered sufficient to justify the interference with the applicant’s right to freedom of expression. The applicant had been speaking in his capacity as a politician, in the context of his role as a player on the Turkish political scene, and had not been encouraging the use of violence, armed resistance or revolt. Nor was this an instance of hate speech, which, in the Court’s opinion, was the essential factor to be taken into consideration. It held that the applicant’s sentence was disproportionate to the aims pursued and, consequently, not “necessary in a democratic society”. Accordingly, there had been a violation of Article 10. 

Further, the Court held unanimously that there had been a violation of Article 6 §1 in respect of the complaint regarding the National Security Court’s lack of independence and impartiality. As to the other complaint, regarding the unfairness of the proceedings, the Court reiterated that a tribunal whose lack of independence and impartiality had been established could not, in any circumstances, guarantee a fair trial to the persons subject to its jurisdiction; consequently, it held that there was no need to examine this complaint.  

Under Article 41 (just satisfaction), the Court awarded the applicant EUR3,700for pecuniary damage, EUR 6,500 for non-pecuniary damage and EUR 3,000 for costs and expenses.  (The judgment is available only in French.) 

Gökdere and Gül v. Turkey (no. 49655/99) Violation Article 6 § 1

The applicants, Kadri Gökdere and Taha Gül, are Turkish nationals who were born in 1964 and 1957 respectively.  

On 23 November 1998 the Diyarbakır National Security Court sentenced both applicants to 18 years and nine months’ imprisonment on account of their membership of an armed organisation, namely the UPP (Union of Patriotic Proletariats). 

Relying on Article 6 § 1 (right to a fair trial), the applicants criticised the unfairness of the proceedings which had led to their conviction, resulting in particular from the fact that a military judge had been on the bench of the National Security Court. 

The Court held unanimously that there had been a violation of Article 6 §1 in respect of the complaint regarding the National Security Court’s lack of independence and impartiality. As to the other complaint, regarding the unfairness of the proceedings, it reiterated that a court whose lack of independence and impartiality had been established could not, in any circumstances, guarantee a fair trial to the persons subject to its jurisdiction, and held that there was consequently no need to examine this complaint. 

As to the application of Article 41 (just satisfaction) of the Convention, the Court held unanimously that the judgment in the case in itself constituted sufficient just satisfaction for the non-pecuniary damage allegedly suffered by the applicants. It reiterated that, where it found that an applicant’s conviction had been delivered by a court which was not independent and impartial within the meaning of Article 6 § 1, the appropriate relief would in principle be to have the case re-examined promptly by an independent and impartial court. The Court awarded the applicants EUR 2,500 jointly for costs and expenses. (The judgment is available only in French.)
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Talat Tepe v. Turkey (no. 31247/96) No violation Article 3 No violation Article 5 § 1 Violation Article 5 §§ 3 and 4 Violation Article 13

No violation Article 14

The applicant, Talat Tepe, is a Turkish national, who was born in 1961 and lives in Istanbul. 

On 9 July 1995 he was arrested on suspicion of aiding and abetting an illegal terrorist organisation and prohibited from leaving the country. He was detained successively at Istanbul Security Directorate and Bitlis Security Directorate. On 20 July 1995 he was taken before a judge at the Diyarbakır State Security Court, who ordered his release pending trial. 

On 24 November 1995 the public prosecutor at the Diyarbakır State Security Court filed an indictment with that court accusing the applicant of aiding and abetting an illegal armed organisation, contrary to Articles31 and 169 of the Criminal Code and Article 5 of Law no. 3713 on the Prevention of Terrorism. 

On 6 June 1996 the Diyarbakır State Security Court acquitted the applicant of the charges due to lack of evidence. 

He alleged that he had been ill-treated and tortured by police officers during his prolonged detention in police custody and that his detention was unlawful. He relied on the following provisions of the Convention: Article 3 (prohibition of torture and inhuman or degrading treatment), Article 5 §§ 1, 3 and 4 (right to liberty and security) and Article 13 (right to an effective remedy). He also claimed that he suffered discrimination given his Kurdish origin, in breach of Article 14 (prohibition of discrimination). 

During his detention the applicant was seen by doctors on two occasions. On 23 July, after his release, he visited a third doctor on his own initiative. 

Article 3 

The only evidence which corroborated the applicant’s allegations of torture was a medical report dated 15August 1995, following his examination by the third doctor. The Government had pointed out several inconsistencies in that report. It did not look like a standard medical report. The report did not refer to the name of the medical institution or the diploma number of the doctor. Furthermore, it did not say whether the applicant was actually examined by the doctor, how, to what extent and when. The Court was struck by the fact that the applicant did not submit this medical report to any of the domestic authorities, or mention it when his statements were being taken by the investigator and the public prosecutor. It was strange that the applicant did not submit to the national authorities the only evidence which could have substantiated his allegations of torture and could have allowed him to have a remedy in domestic law. In conclusion, since the evidence before it did not enable it to find beyond all reasonable doubt that the applicant had been subjected to ill-treatment, the Court did not find it proven that there had been a violation of Article3 of the Convention. 

Article 5 § 1

The applicant had been taken into custody on suspicion of aiding and abetting an illegal terrorist organisation. The police had acted on the basis of an arrest warrant, issued by the public prosecutor at the Diyarbakır State Security Court. The arrest warrant had been based on information previously provided by two members of the PKK. Having regard to the specific circumstances of the case, the Court considered that the applicant’s detention was lawful and that he had been detained on reasonable suspicion of having committed an offence, within the meaning of Article 5 § 1 (c) of the Convention. 

Nor had he been detained in breach of the requirements of domestic law. The applicant had been apprehended and detained on the strength of a warrant issued by the public prosecutor and his detention extended on the authorisation of a public prosecutor. There had therefore been no violation of Article 5 § 1 of the Convention. 

Article 5 § 3

Even though the investigation of terrorist offences presented the authorities with special problems, the Court could not accept that it had been necessary to detain the applicant for 12 days without judicial intervention. There had therefore been a breach of Article5§3 of the Convention. 

Article 5 § 4

The Court had already indicated in previous cases that it was not persuaded that at the material time there existed an effective remedy before a State Security Court by which an applicant could challenge the lawfulness of his detention in police custody. It saw no reason to depart from that conclusion in the present case. As to the length of the applicant’s custody before being brought before a judge - 12 days – this period, which had been lawful under the relevant domestic law at the time, sat ill with the notion of “speedily” contained in Article 5 § 4. There had accordingly been a breach of Article5 § 4 of the Convention. 

Article 6

The Court did not find it necessary to determine whether there had been a violation of Article 6 § 1 of the Convention. 

Article 13

With reference to earlier cases, the Court did not consider that the investigation into the applicant’s allegations could properly be described as thorough, effective and independent such as to meet the requirements of Article 13. There had accordingly been a violation of Article 13 of the Convention. 

Article 14

The Court did not find it proven that there had been a violation of Article14 of the Convention.  

In conclusion, the Court held unanimously that there had been no violation of Articles 3, 5 § 1 and 14, and that there had been a violation of Article 5 §§3 and 4 and Article 13. The Court awarded the applicant EUR 1,000 for pecuniary damage, EUR 5,000 for non-pecuniary damage and EUR 7,000 for costs and expenses. (The judgment is available only in English.) 

Vural v. Turkey (no. 56007/00) Violation Article 6 § 1

The applicant, Rıza Vural, was a Turkish national born in 1925. Following his death in 2002 the Court gave his children leave to pursue the proceedings as his heirs. In 1995 the applicant was sentenced by a national security court to three years and nine months’ imprisonment for aiding and abetting an illegal organisation, the PKK.  

The applicant complained under Article 6 (right to a fair hearing) that the proceedings resulting in his conviction had been unfair, particularly as one of the members of the national security court was a military judge. 

The Court held unanimously that there had been a violation of Article 6 § 1 as regards the alleged lack of independence and impartiality of the national security court. With regard to the other complaints concerning the unfairness of the proceedings, the Court reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It accordingly considered that there was no need to examine those complaints. 

The Court considered that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained by the applicant. Under Article 41 (just satisfaction) of the Convention, it awarded the applicant’s heirs EUR 1,000 for costs and expenses. (The judgment is available only in French.)
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Kaptan v. Turkey (no. 46769/99) Friendly settlement

The applicant, Resit Kaptan, is a Turkish national, born in 1969. At the time of his application he was being held in Gaziantep Prison (Turkey).  

The applicant was arrested by the security forces on 23 October 1992 on suspicion of having provided logistical assistance to PKK militants and placed in police custody. He remained in custody until 12 November, when he was brought before a judge, who ordered that he be placed in pre-trial detention. On 1 November 2004 Diyarbakır Assize Court sentenced him to 12 years and six months’ imprisonment for seeking to undermine the territorial integrity of the State and membership of an armed group. 

The applicant submitted, in particular, that during his time in police custody he had been subjected to treatment contrary to Article 3 (prohibition of torture and inhuman and degrading treatment) of the Convention. He also complained of the excessive length of his pre-trial detention and alleged a violation of Article 5 § 3 (right to liberty and security). Relying on Article 6 (right to a fair trial), he further complained that the criminal proceedings against him were unfair in several respects.  

The case has been struck out following a friendly settlement in which the applicant is to be paid EUR 18,000. (The judgment is available only in French.) 

Metin Yılmaz v. Turkey (no. 45733/99)

Şehmus Aydın v. Turkey (no. 40297/98) Violation Article 6 § 1

Metin Yılmaz is a Turkish national who was born in 1957. Sehmus Aydin is a Turkish national who was born in 1939. At the material time they both lived in İzmir (Turkey). The applicants were both sentenced to three years and nine months’ imprisonment by İzmir National Security Court for having provided assistance to illegal organisations, namely the PKK in Mr Aydin’s case and the TİKB (Union of Revolutionary Communists of Turkey) and the MLKP-K (Communist Party - Marxist-Leninist) in Mr Yılmaz’s case. 

Relying on Article 6 § 1 (right to a fair trial), the applicants complained that the proceedings which had led to their convictions were unfair, particularly with regard to the fact that a military judge sat on the bench at the National Security Court.  

The Court held unanimously that there had been a violation of Article 6 §1 in respect of the complaint concerning the National Security Court’s lack of independence and impartiality. As to the other complaints related to the unfairness of the proceedings, it reiterated that a court whose lack of independence and impartiality has been established could not, in any circumstances, guarantee a fair trial to the persons subject to its jurisdiction and held that there was consequently no need to examine those complaints.  

As to the application of Article 41 (just satisfaction), the Court decided unanimously that the findings of violations constituted in themselves sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It reiterated that, where it found that an applicant’s conviction had been delivered by a court which was not independent and impartial within the meaning of Article 6 § 1, the appropriate relief would in principle be to have the case re-examined promptly by an independent and impartial court. The Court awarded each of the applicants EUR 2,000 for costs and expenses. (The judgments are available only in French.)

