05.01.2010

Abdulkerim Kaya v. Turkey (no. 28069/07)*

Mehmet Garip Özer and Others v. Turkey (nos. 9603/07, 9894/07 and 16474/07)*

Sevim and Others v. Turkey (nos. 7540/07, 7859/07 and 11979/07)*

The applicants, Abdulkerim Kaya, Mehmet Garip Özer, Yusuf Begiç, Sabri Aktaş, Selami Sevim, İsmet Ökmen and Mithat Yılmaz, are Turkish nationals who were born in 1974, 1967, 1970, 1971, 1974, 1974 and 1964 respectively and live in Turkey. MrAktaş lives in Diyarbakır, while the other applicants are currently in Diyarbakır Prison. The applicants were placed in pre-trial detention on different dates between 1998 and 2001 during operations against Hizbullah, an illegal armed organisation. Relying on Articles 5§§3 and 4 (right to liberty and security), the applicants complained of the length of their pre-trial detention. The last three applicants also complained that they did not have an effective remedy by which to challenge the lawfulness of that detention. Under Articles6§1 (right to a fair trial within a reasonable time) and13 (right to an effective remedy), the last three applicants also alleged that their case was not heard promptly and that they did not have an effective remedy in that regard.

(1st and 2nd case)Violation of Article 5 § 3

(3rd case) Violation of Article 5 §§ 3 and 4

(2nd and 3rd case) Violation of Article 6 § 1 (length)

(3rd case) Violation of Article 13

Just satisfaction: EUR 8,000 to Mr Kaya, EUR7,500 to Mr Özer, EUR8,000 to MrBegiç, EUR4,500 to MrSevim, EUR 6,600 to MrÖkmen and EUR8,000 to MrYılmaz (non-pecuniary damage)

Musa Karataş v. Turkey (no. 63315/00)

The applicant, Musa Karataş, is a Turkish national who was born in 1956 and is currently serving a life sentence in Locaeli Prison (Turkey). MrKaratas was placed in police custody on suspicion of membership of an illegal organisation, the Türkiye Komünist Emek Partisi/Leninist (the Communist Labour Party of Turkey/Leninist, (“the TKEP-L”)). Relying in particular on Article6§§1 and3(c) (right to a fair trial) he alleged that he was convicted on the basis of the statements extracted from him during ill-treatment in police custody and in the absence of his lawyer.

Violation of Article 6 § 1 in conjunction with Article 6 § 3 (c) (fairness)

Just satisfaction: EUR 2,000 (non-pecuniary damage) and EUR 2,000 (costs and expenses) (less EUR 715 received from the Council of Europe by way of legal aid)

Ümit Aydın v. Turkey (no. 33735/02)*

The applicant, Ümif Aydın, is a Turkish national who was born in 1971 and lives in Diyarbakır (Turkey). He was convicted of membership of the PKK (the Kurdistan Workers’ Party, an illegal armed organisation). Relying on Article6§§1 and3 (right to a fair trial within a reasonable time), he alleged that the court which tried him was not impartial, as a military judge participated in his trial. He also complained that the principle of presumption of innocence was breached, that he was not given a copy of the written opinion submitted to the Court of Cassation by the Chief Prosecutor, that no lawyer was present during the preliminary investigation and that the proceedings were excessively long.

Violations of Article 6 § 1 (length and fairness)

Violation of Article 6 §§ 1 and 3 (c) (fairness)

Just satisfaction: EUR 3,000 (non-pecuniary damage) and EUR 150 (costs and expenses)

12.01.2010

Babat and Others v. Turkey (no. 44936/04)

The applicants are three Turkish nationals, Aziz and Azime Babat and their daughter, Marifet Akgün (Babat), who were born in 1954, 1954 and 1978 respectively. They live in Tunceli (Turkey) and Istanbul. Relying in particular on Article2 (right to life), they alleged that their 
25-year old son and brother, Önder Babat, was shot and killed in the street by State agents, probably the victim of an extra-judicial killing, and that the Turkish authorities failed to carry out an effective investigation into his death.

No violation of Article 2 (extra-judicial killing)

Violation of Article 2 (lack of effective investigation)

Just satisfaction: EUR 15,000, jointly, to Aziz and Azime Babat, and EUR 5,000 to Marifet Akgün (non-pecuniary damage)

19.01.2010

Abdurrahim Demir v. Turkey (no. 41213/02)*

The applicant, Abdurrahim Demir, is a Turkish national who was born in 1963 and lives in Istanbul. He was taken into police custody in 1995 following a police operation in a house belonging to the PKK (the Kurdistan Workers’ Party, an illegal organisation). Relying in particular on Article3 (prohibition of inhuman or degrading treatment), he alleged that he was subjected to ill-treatment while in police custody and complained of the lack of an effective investigation into the matter.

Violations of Article 3 (treatment and investigation)

Just satisfaction: EUR 10,000 (non-pecuniary damage) and EUR 1,500 (less EUR850 received by way of legal aid from the Council of Europe) (costs and expenses)

Aslantürk v. Turkey (no. 3884/04)

The applicant, Ejder Aslantürk, is a Turkish national who was born in 1951 and lives in Ankara. A building contractor, MrAslantürk complained about the excessive length of criminal proceedings brought against him for forgery. He relied in particular on Article6§1 (right to a fair trial within a reasonable time).

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 4,200 (non-pecuniary damage)

Çetkin v. Turkey (no. 30068/02)*

The applicant, Bülent Çetkin, is a Turkish national who was born in 1967 and lives in Bursa (Turkey). In September 1999 he was arrested in connection with a murder investigation and was taken into police custody at Yenişehir gendarmerie headquarters in Bursa. Relying in particular on Article3 (prohibition of inhuman or degrading treatment), he alleged that he was ill-treated while in police custody.

Violation of Article 3 (treatment)

Just satisfaction: EUR 10,000 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

Nisbet Özdemir v. Turkey (no. 23143/04)*

The applicant, Nisbet Özdemir, is a Turkish national who was born in 1946 and lives in Istanbul. In February 2003 she was arrested while on her way to an unauthorised demonstration on the square at Kadıköy landing stage in Istanbul to protest against the possible intervention of US forces in Iraq. Relying on Article3 (prohibition of inhuman or degrading treatment) and Article11 (freedom of assembly and association), she complained that she was ill-treated by police officers and that no effective investigation was carried out in that regard, and that she was prevented from demonstrating peacefully.

No violation of Article 3 (treatment)

Violation of Article 3 (investigation)

Violation of Article 11

Just satisfaction: EUR 5,000 (non-pecuniary damage)

Ocak v. Turkey (no. 33675/04)*

The applicant, Mehmet Ocak, is a Turkish national who was born in 1946 and lives in Antalya (Turkey). His forebears owned land which in 1977 became part of State forestry land following a change to the land register which was not contested at the time. In 1998 he obtained a court decision granting him title to the land, which was then set aside by a higher court. Relying on Article1 of Protocol No.1 (protection of property) he complained of the setting-aside of the decision in question and of the failure to pay him compensation.

Violation of Article 1 of Protocol No. 1

Just satisfaction: question reserved for decision at a later date

Tuna v. Turkey (no. 22339/03)*

The applicants, Ahmet Baran Tuna and Mustafa Tarık Tuna, are two Turkish nationals who were born in 1934 and 1958 and live in Istanbul. Their son and brother Faruk Tuna died in 1980 when he was a student from injuries sustained while he was being held in police custody for putting a poster on display. Relying in particular on Article2 (right to life) and Article3 (prohibition of inhuman or degrading treatment), the applicants complained of the lack of an effective investigation to identify the police officers responsible for Faruk Tuna’s death; prosecution of the offence is now time-barred. 

Violation of Article 2 (investigation)

Violation of Article 3 (investigation)

Just satisfaction: EUR 40,000, jointly (non-pecuniary damage)
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Z.N.S. v. Turkey (application no. 21896/08)

IRANIAN REFUGEE CONVERTED TO CHRISTIANITY WOULD BE AT RISK OF ILL-TREATMENT IF DEPORTED TO HER HOME COUNTRY

unanimously

Applicant’s deportation would be in violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights

Violation of Article 5 §§ 1 and 4 (right to liberty and security) of the Convention

Principal facts

The applicant, Z.N.S., is an Iranian national who was born in 1967. She entered Turkey illegally in February 2005 and is currently held in the Kırklareli Foreigners’ Admission and Accommodation Centre. In Turkey she became interested in Christianity and converted to Protestantism. In May 2008 she was arrested on suspicion of infringement of visa requirements and forging official documents and was placed in the Foreigners’ Department of the Istanbul police headquarters with a view to her deportation from Turkey. 

Ms Z.N.S. repeatedly requested to be released from detention and given a temporary residence permit pending the outcome of her application for refugee status to the United Nations High Commissioner for Refugees (“UNHCR”), stating that she was against the Government in Iran and that she and her family had been oppressed in that country. In June 2008 she was transferred to the Kırklareli Centre and in July she was informed that her case before the Turkish authorities was suspended pending the proceedings before the European Court of Human Rights. In December 2008 the applicant and her son were granted refugee status under the UNHCR’s mandate on religious grounds. A request she subsequently lodged with the administrative court against the decision not to suspend her detention was rejected and this decision was upheld by the regional court in June 2009. 

Complaints, procedure and composition of the Court

Relying on Articles 2 (right to life) and 3 the applicant complained that her threatened deportation to Iran would expose her to a real risk of death or ill-treatment. Principally relying on Articles 3 and 5 §§ 1 and 4 she also complained that her detention was unlawful and that its conditions were poor. 

The application was lodged with the European Court of Human Rights on 8 May 2008.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal), 

Vladimiro Zagrebelsky (Italy),

Danutė Jočienė (Lithuania), 

András Sajó (Hungary), 

Nona Tsotsoria (Georgia),

Işıl Karakaş (Turkey), judges,

and Sally Dollé, Section Registrar.

Decision of the Court

The applicant’s threatened deportation to Iran

The Court considered it appropriate to examine this part of the complaint under Article 3 alone. It observed that the national authorities had planned the applicant’s deportation without examining her statements to the effect that she did not wish to return to Iran and that she had come to Turkey in order to apply to the UNHCR. Moreover, her case before the Turkish authorities had been suspended pending the proceedings before the Court. The Court was therefore not convinced that the national authorities had conducted a meaningful assessment of whether the applicant’s claim that she was at a risk of ill-treatment in Iran was well-founded. 

It further noted that the UNHCR, in interviewing the applicant, had had the opportunity to test the credibility of her fears and the veracity of her account and, as a result, had found that she indeed risked being subjected to persecution in Iran. The Court therefore concluded that there were substantial grounds for accepting that, on account of her religion, the applicant would risk being subjected to inhuman treatment if removed to her country of origin, in violation of Article 3.

Lawfulness of the detention

In another case2, the Court had already examined a grievance about the placement of detainees in the Kırklareli Foreigners’ Admission and Accommodation Centre. In particular, in the absence of clear legal provisions in Turkey on the procedure for ordering and extending detention with a view to deportation and setting time-limits for such detention, it had found that such placement constituted a deprivation of liberty which was not “lawful” for the purposes of Article 5. In the applicant’s case, the Court did not find any circumstances requiring it to depart from those findings, in violation of Article 5 § 1.

The Court observed that the applicant’s request seeking the annulment of the decision against her release had been refused and that her subsequent appeal had been dismissed. The initial review by the administrative courts had lasted two months and ten days. It noted that the proceedings had not raised any complex issues and that the administrative court assessing the applicant’s case should have been in a position to observe the lack of a sufficient legal basis for her detention. The Court therefore unanimously concluded that the Turkish legal system had not provided the applicant with a remedy allowing her to obtain a speedy judicial review of her detention, in violation of Article 5 § 4. 

Detention conditions 

Addressing the applicant’s complaints about the material conditions in the Foreigners’ Admission and Accommodation Centre, the Court noted that the applicant had failed to prove with appropriate arguments her allegation about the poor quality of the food and drinking water, and how the latter had affected her health. The fact that there were no facilities for physical exercise did not raise an issue under Article 3, given that the applicant was not continuously kept indoors. In terms of hygiene, the only shortcomings calling for criticism were the state of the toilets and the presence of cleaning products whose expiry dates had passed several years ago. Although the applicant’s detention might continue for an indeterminate period in the absence of clear time-limits in national law, it had not been established that the shortcomings in the material conditions were so severe as to bring them within the scope of Article 3. The Court therefore held unanimously that there had been no violation of that Article on account of the applicant’s detention conditions.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 20,000 euros in respect of non-pecuniary damage. 
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Ürper and Others v. Turkey (applications no. 55036/07, 55564/07, 1228/08, 1478/08, 4086/08, 6302/08 and 7200/08)

Özer v. Turkey (no. 2) (application no. 871/08)

VIOLATIONS OF RIGHT TO FREEDOM OF EXPRESSION

In each case: violation of Article 10 (freedom of expression)
of the European Convention on Human Rights

Principal facts

The applicants are 20 Turkish nationals, who are or were journalists, editors, senior executives or proprietors of newspapers. From 2001 in one case, and 2007 in the other, they had criminal proceedings brought against them (personally or through their newspapers) on account of certain of their publications.

The 19 applicants in the case of Ürper and Others published or wrote articles in five Turkish newspapers (Gündem, Yedinci Gün, Haftaya Bakış, Yaşamda Demokrasi and Gerçek Demokrasi), whose publication was suspended by the Istanbul Assize Court from October to December 2007. The reason given for that decision, taken under the Prevention of Terrorism Act, was that the newspapers were instruments of propaganda of a terrorist organisation (the PKK, Kurdistan Workers’ Party, an illegal organisation). The criminal proceedings (still pending) against four of the applicants (Mr Lütfi Ürper – proprietor of Gündem -, and Mr Ali Turgay, Mr Hüseyin Aykol and Mr Hüseyin Bektaş) concern the dissemination of propaganda for that organisation.

The applicant in the Özer (no. 2) case, Mr Aziz Özer, is the proprietor and editor in chief of the monthly Yeni Dünya İçin Çağrı (“Appeal for a New World”) having its registered office in Istanbul. In December 2000 an operation was conducted by the security forces in Turkish prisons, leading to the deaths of two officers and 30 prisoners. In February 2001 the magazine published two articles harshly criticising the operation, accusing the State, among other things, of a “brutal attack” against the prisoners, with a photo on the cover page of some who had been burned or beaten. On account of those articles, all copies of the February 2001 edition of the periodical were seized (judgment of 20 February 2001 of the Beyoğlu Police Court, on the application of the public prosecutor) and Mr Özer was sentenced to six months’ imprisonment, later commuted to a fine (judgment of 24 January 2006 of the Beyoğlu Assize Court), for impugning the moral authority of the State.

Complaints, procedure and composition of the Court

Relying mainly on Article10 of the Convention, the applicants complained about the measures taken against them on account of their publications. They alleged that those measures had also entailed violations of Articles 6 (right to a fair trial), 7 (no punishment without law) and 13 (right to an effective remedy) and of Article 1 of Protocol No.1 (protection of property).

The applications were lodged with the European Court of Human Rights between 6December 2007 and 29 January 2008 (seven applications) in the case of Ürper and Others, and on 19 November 2007 in the Özer (no. 2) case.

The Ürper and Others v. Turkey judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and Sally Dollé, Section Registrar.

The Özer v. Turkey (no. 2) judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hongary),
Işıl Karakaş (Turkey), judges,

and Sally Dollé, Section Registrar.

Decision of the Court

For interferences with the right to freedom of expression, such as those in the present cases, to be compatible with the Convention, it was not sufficient for them to be prescribed by law and to pursue legitimate aims, such as the protection of the rights of others or the prevention of disorder. They also needed to be “necessary” in a democratic society.

In the Ürper and Others judgment, the Court found that this was not the case: it reiterated that the practice of banning the future publication of entire periodicals went beyond any necessary restraint and amounted to censorship. In the Özer (no. 2) judgment it was not the case either: the impugned articles (containing harsh criticism of the State) had dealt with facts that were of great interest to public opinion, and the Court reiterated that the limits of permissible criticism were wider with regard to the Government than in relation to a private citizen. Furthermore, the dominant position which the Government occupied made it necessary for it to display restraint in resorting to criminal proceedings. In the present case the articles had not called on readers to commit acts of violence or terrorism.

The Court accordingly found, unanimously in both cases, that there had been a violation of Article 10. The other complaints were related to those submitted under Article 10 and so were not examined separately2.

Under Article 41 (just satisfaction), the Court awarded 1,800 euros (EUR) in respect of non-pecuniary damage to each of the applicants in the Ürper and Others case, together with EUR 2,000 jointly for costs and expenses; and in the case of Özer (no 2) it awarded the applicant a sum corresponding to the fine paid, namely EUR 423, together with EUR 3,000 in respect of non-pecuniary damage and EUR 2,000 for costs and expenses.

26.01.2010

Abdo v. Turkey (no. 17681/04)*

The applicant, Şükrü Abdo, is a Syrian national who was born in 1970 and is currently in prison in Midyat (Turkey). He was arrested in 1996 by police from the Counter-Terrorism Department for being a member of the PKK (Kurdistan Workers’ Party, an illegal organisation). Relying in particular on Article5§§3 and4 (right to liberty and security),), he complained about his pre-trial detention, its duration and the lack of a remedy for challenging its lawfulness. Further relying on Article6, he also complained about the allegedly excessive length of the criminal proceedings against him before the domestic courts.

Violation of Article 5 §§ 3 and 4

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 5,000 (non-pecuniary damage)

Alican v. Turkey (no. 21868/02)

The applicants, Kamuran Alican, Ramazan Alican and Ahmet Alican, are Turkish nationals who were born in 1983, 1946 and 1936 respectively and live in Turkey. The applicants complained, in particular, under Article6§1 (right to a fair hearing within a reasonable time) of the excessive length of proceedings in which they had claimed compensation for the death of the second and third applicants’ sons and the wounding of the first applicant by a grenade explosion in the vicinity of a military base in 1994.

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 5,000 (non-pecuniary damage) and EUR 500 (costs and expenses)

Alıcı and Omak v. Turkey (no. 57653/00)*

The applicants, Halim Alıcı and Hamza Omak, are Turkish nationals who were born respectively in 1951 and 1967 and live in Bingöl (Turkey). On suspicion of being members of the PKK (Kurdistan Workers’ Party, an illegal organisation), they were arrested in 1999 and placed in police custody following a search at their homes. Relying in particular on Article5§§ 3 and4 (right to liberty and security), they complained that they had had no means of having the lawfulness of their detention verified and that they had not been brought promptly before a judge. 

Violation of Article 5 §§ 3 and 4 

Just satisfaction: EUR 1,000, each (non-pecuniary damage) and EUR 1,000, jointly (costs and expenses)

Atlı v. Turkey (no. 43529/04)*

The applicant, Şükrü Atlı, is a Turkish national who was born in 1979 and lives in Midyat (Turkey). Having received warning of an imminent attack by the PKK (Kurdistan Workers’ Party, an illegal organisation), the police on duty at the border with Iraq arrested the applicant and placed him in custody. Relying in particular on Article3 (prohibition of inhuman or degrading treatment) and Article6§§1 and3c) (right to a fair trial within a reasonable time), the applicant complained that he had been tortured in police custody and that the criminal proceedings against him had been unfair.

Violations of Article 3 (treatment and investigation)

Violation of Article 6 § 1 in conjunction with Article 6 § 3 (c) (fairness)

Just satisfaction: no claim made by the applicant

Çoban v. Turkey (No. 2) (no. 4977/04)*

Ömer Berber v. Turkey (no. 45084/04)*

The applicants are two Turkish nationals who live in Turkey. Küçük Hasan Çoban was born in 1975 and was in prison in Ankara at the time the application was lodged. Ömer Berber was born in 1975 and lives in Adana. They were arrested in 1998 and 1995 respectively, on suspicion of working with illegal organisations. Relying in particular on Article6 (right to a fair trial), they complained that they had not been assisted by a lawyer while in police custody and that the subsequent criminal proceedings against them had been unfair. MrÖmer Berber also complained about the length of the proceedings.

(Both applicants) Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

(Mr Berber) Violation of Article 6 § 1 (length)

Just satisfaction: no claim made by MrÇoban; to Mr Berber EUR 3,900 (non-pecuniary damage) and EUR1,000 (costs and expenses)

Demir and İpek v. Turkey (nos. 42138/07 and 42143/07)

The applicants, Mahmut Demir and Mustafa İpek, are Turkish nationals who were born in 1974 and 1970 respectively and are currently detained in Diyarbakır (Turkey). Arrested on suspicion of membership of an illegal organisation, they complained that their pre-trial detention and the length of the criminal proceedings against them had been excessive, in breach of Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial). 

Violation of Article 5 § 3

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 15,600, each (non-pecuniary damage) 

Emen v. Turkey (no. 25585/02)*

The applicant, Habil Emen, is a Turkish national who was born in 1968 and lives in Mardin (Turkey). In 2001 he was sentenced to life imprisonment for murder in the service of the PKK (Kurdistan Workers’ Party, an illegal organisation). The court based its findings on evidence from the file in a previous case, in which the applicant was not involved. Relying in particular on Article6§§1 and3d) (right to a fair trial), MrEmen complained that he had not been able to question the people whose statements had played an essential part in establishing his guilt. He submitted that the fact that the Turkish courts had taken those statements – which he alleged had been extracted under duress – into account had violated his right to a fair trial.

Violation of Article 6 §§ 1 and 3 (d) (fairness)

Just satisfaction: EUR 6,000 (non-pecuniary damage) and EUR 2,000 (less EUR850 received by way of legal aid from the Council of Europe) (costs and expenses)

Kürüm v. Turkey (no. 56493/07)*

The applicant, Kazım Kürüm, is a Turkish national who was born in 1964 and is currently in prison in Edirne (Turkey). In March 1997 he was arrested and placed in custody as part of an operation carried out in Istanbul against an illegal armed organisation. He was convicted in 2002 by a first-instance judgment that was set aside by the Court of Cassation in 2003. The criminal proceedings are apparently still pending and the applicant is still in detention pending their outcome. Relying in particular on Article5§§3, 4 and5 (right to liberty and security), the applicant complained of the length of his detention and the lack of an effective remedy to challenge the length and lawfulness of his detention and claims compensation for his allegedly unlawful detention. Relying on Article6§1 (right to a fair trial within a reasonable time), he complained that the length of the criminal proceedings against him had been excessive.

Violation of Article 5 §§ 3, 4 and 5

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 14,400 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

Mızrap Ateş v. Turkey (no. 7933/05)*

The applicant, Mızrap Ateş, is a Turkish national who was born in 1978 and lives in Kocaeli (Turkey). He was arrested in 1998 in the course of an operation against the illegal organisation DHKP/C (Revolutionary People’s Liberation Party/Front). Relying on Article5§3 (right to liberty and security), he complained about the length of his detention pending trial.

Violation of Article 5 § 3

Just satisfaction: EUR 8,400 (non-pecuniary damage) and EUR 1,000 (costs and expenses)
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Sinan Isik v. Turkey (application no. 21924/05)

INDICATION OF RELIGION ON IDENTITY CARDS WAS IN BREACH OF CONVENTION

Violation of Article 9 (freedom of thought, conscience and religion)
of the European Convention on Human Rights

Principal facts

The applicant, Sinan Işık, is a Turkish national who was born in 1962 and lives in İzmir (Turkey). He is a member of the Alevi religious community, which is deeply rooted in Turkish society and history. Their faith, which is influenced, in particular, by Sufism and pre-Islamic beliefs, is regarded by some Alevi scholars as a separate religion and by others as a branch of Islam.

In 2004 Mr Işık applied to a court requesting that his identity card feature the word “Alevi” rather than the word “Islam”. Until 2006 it was obligatory for the holder’s religion to be indicated on an identity card (but since 2006 he or she has been entitled to request that the entry be left blank).

On 7 September 2004 the İzmir District Court dismissed the applicant’s request, on the basis of an opinion it had sought from the legal adviser to the Religious Affairs Directorate (a public body). The court found, endorsing that opinion, that the term “Alevi” referred to a sub-group of Islam and that the indication “Islam” on the identity card was thus correct. The applicant appealed on points of law, complaining that he was under an obligation to disclose his beliefs as a result of this obligatory indication on his identity card. He argued that this obligation contravened both the Convention (freedom of religion and conscience) and the Constitution (“no one shall be compelled ... to disclose his or her religious beliefs and convictions”). On 21 December 2004 the Court of Cassation upheld the judgment of the court below without any other reasoning.

Complaints, procedure and composition of the Court

In addition to Article 9, Mr Işık also relied on Articles 6 (right to a fair hearing) and 14 (prohibition of discrimination), complaining that he was obliged to disclose his beliefs on his identity card, a public document that was used frequently in everyday life. He also complained about the denial of his request to have “Islam” on his identity card replaced by the name of his faith, “Alevi”. He argued that the existing indication did not represent the reality and that the proceedings leading to the denial of his request were objectionable, as they involved an assessment of his religion by the State.

The application was lodged with the European Court of Human Rights on 3 June 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey), judges,

and Sally Dollé, Section Registrar.

Decision of the Court

The Court reiterated that the freedom to manifest one’s religion or beliefs had a negative aspect, namely an individual’s right not to be obliged to disclose his or her religion or to act in a manner that might enable conclusions to be drawn as to whether or not he or she held such beliefs.

The Court did not find persuasive the Government’s argument that the indication of religion on identity cards (obligatory until 2006) did not constitute a measure that compelled Turkish citizens (and Mr Işık in particular) to disclose their religious convictions and beliefs. As regards the procedure whereby the applicant, in 2004, had unsuccessfully attempted to obtain the rectification of his identity card, the Court took the view that, since it had led the State to make an assessment of the applicant’s faith, it had been in breach of the State’s duty of neutrality and impartiality in such matters.

The Government further contended that since the law of 2006 the applicant, in any event, could no longer claim that he was a victim of a violation of Article 9, because since then all Turkish citizens had been entitled to request that the information about religion on their identity cards be changed or that the appropriate entry be left blank. On this point the Court found that the law had not affected its assessment of the situation. The fact of having to apply to the authorities in writing for the deletion of the religion in civil registers and on identity cards, and similarly, the mere fact of having an identity card with the “religion” box left blank, obliged the individual to disclose, against his or her will, information concerning an aspect of his or her religion or most personal convictions. That was undoubtedly at odds with the principle of freedom not to manifest one’s religion or belief.

The Court pointed out that the breach in question had arisen not from the refusal to indicate the applicant’s faith (Alevi) on his identity card but from the very fact that his identity card contained an indication of religion, regardless of whether it was obligatory or optional.

The Court found, by six votes to one, that there had been a violation of Article 9. It further decided, by the same majority, that it did not need to examine separately whether there had been a violation of Articles 6 and 14.

As the applicant had not submitted any claim under Article 41 (just satisfaction) of the Convention, the Court did not make any award. Referring to Article 46 (binding force and execution of judgments), the Court indicated that the deletion of the “religion” box on identity cards could be an appropriate form of reparation to put an end to the breach in question.

Judge Cabral Barreto expressed a dissenting opinion, which is appended to the judgment.

02.02.2010

Aktar v. Turkey (no. 3738/04)

The applicant, Naim Aktar, is a Turkish national who was born in 1940 and lives in Ankara. Relying on Article6§1 (right to a fair hearing within a reasonable time), MrAktar complained about the unfairness and excessive length of civil proceedings concerning his claim to title over seven plots of land in the Bozcaada region.

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 5,200 (non-pecuniary damage)

Eyüp Akdeniz v. Turkey (no. 11011/05)*

The applicant, Eyüp Akdeniz, is a Turkish national who was born in 1977 and lives in Istanbul. While he was performing his military service at Ereğli gendarmerie headquarters he contracted the hepatitisC virus. He was unable to bring an action for damages against the State on this account before the administrative courts because of the amount of the court fees and the fact that he was refused legal aid. He complained of this situation, relying, in particular, on Article6§1 (right to a fair hearing).

Violation of Article 6 § 1 (fairness)

Just satisfaction: EUR 3,000 (non-pecuniary damage)

Güvercin v. Turkey (no. 28923/02)*

The applicant, Gökhan Güvercin, is a Turkish national who was born in 1982 and lives in Ankara. In late 2001 he was arrested in the street on suspicion of theft. Relying on Article3 (prohibition of inhuman or degrading treatment), he complained that he had been ill-treated by the police while in their custody following his arrest.

Violation of Article 3 (investigation)

Just satisfaction: EUR 15,000 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

İsmail and Şeyhmus Kinay v. Turkey (nos. 34683/07 and 34685/07)*

The applicants, İsmail Kinay and Şeyhmus Kinay, are Turkish nationals who were born in 1949 and 1955 respectively and are currently in Diyarbakır Prison (Turkey). They have been in pre-trial detention since the beginning of 2000 and criminal proceedings are pending against them for, among other offences, attempting to overthrow the Turkish constitutional order. Relying on Articles5§3 (right to liberty and security) and6§1 (right to a fair trial within a reasonable time), they complained of the excessive length of both their pre-trial detention and the criminal proceedings against them.

Violation of Article 5 § 3

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 12,000, each (non-pecuniary damage)

Kaçmaz v. Turkey (no. 43648/05)*

The applicant, Abdulcelil Kaçmaz, is a Turkish national who was born in 1967 and is currently in Kocaeli Prison (Turkey). In June 1996 he was arrested during an operation conducted against an illegal armed organisation in Istanbul. He was held in pre-trial detention throughout the ensuing criminal proceedings. After his initial conviction in 2003 was quashed and the case was reheard, he was eventually sentenced to life imprisonment in 2007; the sentence became final in April 2008. Relying, in particular, on Article5§§3, 4 and5 (right to liberty and security), he complained of the length of his pre-trial detention and the absence of effective remedies by which to appeal against the length of his detention and to obtain compensation for its allegedly unlawful nature. Under Article6§1 (right to a fair trial within a reasonable time) and Article13 (right to an effective remedy), he also alleged that the proceedings against him had been excessively long and that he had had no effective remedy by which to complain of their length.

Violation of Article 5 §§ 3, 4 and 5

Violation of Article 6 § 1 (length)

Violation of Article 13

Just satisfaction: EUR 12,000 (non-pecuniary damage) and EUR1,040 (costs and expenses)

Kemal Taşkın and Others v. Turkey (nos. 30206/04, 37038/04, 43681/04, 45376/04, 

12881/05, 28697/05, 32797/05 and 45609/05)*

The applicants are eight Turkish nationals of Kurdish origin. At the end of 2003 they each brought proceedings before the competent court seeking to have their Turkish first names changed to Kurdish names. Their requests were refused (or, at least, they were not allowed to spell the name in the way they wished) because the names they had chosen contained characters not in the Turkish official alphabet. Relying on Article8 (right to respect for private and family life) taken alone and in conjunction with Article14 (prohibition of discrimination), they complained of the decisions refusing them permission

No violation of Article 8

No violation of Article 14 in conjunction with Article 8

Mehmet Nuri Özen v. Turkey (no. 37619/05)*

The applicant, Mehmet Nuri Özen, is a Turkish national. He is currently serving a prison sentence in İzmir F-type Prison in Turkey for membership of the PKK (Kurdistan Workers’ Party, an illegal organisation). On an unspecified date he handed over a fax to the prison authorities for forwarding to a newspaper. In July 2005 a prison disciplinary board refused to forward the fax and ordered its destruction; this decision was upheld by the courts. Relying, in particular, on Article8 (right to respect for correspondence), the applicant complained about this measure. 

Violation of Article 8

Just satisfaction: the finding of a violation sufficient just satisfaction for non-pecuniary damage, EUR 1,000 (costs and expenses)

Müslüm Çiftçi v. Turkey (no. 30307/03)*

The applicant, Müslüm Çiftçi, is a Turkish national who was born in 1966 and lives in Gaziantep (Turkey). He is a civil servant and veterinary surgeon and belongs to a trade union (Tarım-Gıda Sen). He was transferred to another province on disciplinary grounds for having taken part in a hunger strike organised by his trade union in late 1998. He complained of his transfer relying, in particular, on Article11 (freedom of assembly and association).

Violation of Article 11

Just satisfaction: EUR 2,500 (non-pecuniary damage)

Savgın v. Turkey (no. 13304/03)*

The applicants, Esmer Savgın and his brother, Kerem Savgın, are Turkish nationals who were born in 1977 and 1981 respectively and live in Bitlis (Turkey). In late 2001 they received criminal convictions for aiding and abetting the PKK (Kurdistan Workers’ Party, an illegal organisation) after they and some other youths chanted slogans in support of the PKK during the traditional Kurdish festival of Newroz. Relying on Article 10 (freedom of expression, they complained of their criminal conviction for chanting slogans. Under Article6§§1 and3(c), they further complained that they had been given no opportunity to reply to the written opinion submitted by the Principal Public Prosecutor to the Court of Cassation concerning their appeal on points of law and that they did not have the assistance of a lawyer while in police custody.

Violation of Article 10

Violation of Article 6 §§ 1 and 3 (c) (fairness)

Just satisfaction: EUR 10,000, each (non-pecuniary damage)

Zehni Doğan v. Turkey (no. 1515/04)

The applicant, Zehni Doğan, is a Turkish national who was born in 1961 and lives in Istanbul. MrDoğan was arrested in October 2001 on suspicion of involvement in fraud and forgery. He was released in July 2003 and subsequently acquitted for lack of evidence. Relying in particular on Article5§§3 and5 (right to liberty and security), he complained about the excessive length of his pre-trial detention and the fact that he had had no right to compensation for the excessive length of that detention.

Violation of Article 5 §§ 3 and 5

Just satisfaction: EUR 2,000 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

09.02.2010

Bölükbaş and Others v. Turkey (no. 29799/02)*

The applicants are 15 Turkish nationals who live in Istanbul. The case concerns a plot of agricultural land located in the Belgrade Forest in Istanbul; the applicants claim ownership of this land on the basis of title deeds registered in 1933 under the name of their ascendant. Relying on Article1 of Protocol No.1 (protection of property) to the Convention, they complained about the authorities’ refusal to enter the land in the land register under their names on the ground that it was part of the public forest.

Violation of Article 1 of Protocol No. 1

Just satisfaction: question reserved for decision at a later date

Boz v. Turkey (no. 2039/04)*

The applicant, Mehdi Boz, is a Turkish national who was born in 1969 and lives in Ankara. In 1995 he was arrested on suspicion of belonging to the PKK (Workers’ Party of Kurdistan, an illegal organisation). At the end of his trial he was sentenced to the death penalty for “membership of an armed gang”, a sentence which was subsequently commuted to life imprisonment. Relying in particular on Article6§§1 and3(c) (right to a fair trial within a reasonable time), he complained primarily of the length of the criminal proceedings, the fact that he did not have access to a lawyer while in police custody.

Violation of Article 6 § 1 (length)

Violation of Article 6 §§ 1 and 3 (c) (fairness)

Just satisfaction: EUR 4,000 (non-pecuniary damage)

Emine Yaşar v. Turkey (no. 863/04)*

The applicant, Emine Yaşar, is a Turkish national who was born in 1976 and lives in Istanbul. Relying in particular on Article11 (freedom of assembly and association) and Article3 (prohibition of inhuman or degrading treatment), she complained of the ill-treatment to which she had been allegedly subjected by police officers during the dispersal by force of a forty-strong group of women, including the applicant, who had been seeking to make a statement to the press in protest of war following the events of 11September 2001; she also alleged that the courts had granted impunity to the accused police officers.

Violation of Article 11

Violations of Article 3 (treatment and investigation)

Just satisfaction: EUR 12,000 (non-pecuniary damage) and EUR 1,000 (costs and expenses)
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Cemalettin Canli v. Turkey (no. 2) (application no. 26235/04)

ILL-TREATMENT DURING ARREST OF A DEMONSTRATOR AND THE LACK OF AN EFFECTIVE INVESTIGATION VIOLATED THE CONVENTION

Violation of Article 3 (prohibition of inhuman or degrading treatment)

of the European Convention on Human Rights

Principal facts

The applicant, Cemalettin Canlı, is a Turkish national who was born in 1969 and lives in Ankara. At 2 p.m. on 23 August 2003 he was arrested and taken into police custody for breaching the Public Meetings and Demonstrations Act while taking part in a demonstration organised by the Confederation of Public-Sector Workers’ Unions in Ankara. The police had informed the participants that the demonstration was illegal and had called on them to disperse. Faced with resistance on the part of the demonstrators, the police used force to arrest some of them, including the applicant. The participants, who were armed with sticks, responded by throwing stones. 

Following his arrest Mr Canlı was subjected to two medical examinations, which showed that he was suffering from injuries leaving him unfit to work for three days. He was released on 24 August 2003.

On 12 November 2003 Mr Canlı lodged a complaint against the police officers who had arrested him, alleging ill-treatment. On 12 December 2003 the prosecutor ruled that there was no case to answer, merely noting that the applicant had taken part in an unauthorised demonstration in the course of which the security forces, faced with the demonstrators’ refusal to disperse, had been obliged to use force in accordance with the Public Meetings and Demonstrations Act. An appeal by the applicant against this decision was dismissed by the Sincan Assize Court on 23 February 2004.

Criminal proceedings were also opened against the applicant for breach of the Public Meetings and Demonstrations Act, but he was acquitted by the Ankara Criminal Court on 8December 2005. 

Complaints, procedure and composition of the Court

Relying in particular on Article 3, Mr Canlı complained primarily of the ill-treatment inflicted by the police officers during the demonstration and alleged that the investigation against the police officers in question had been ineffective.

The application was lodged with the European Court of Human Rights on 14 June 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and Sally Dollé, Section Registrar

Decision of the Court

It was not disputed by the parties that the police officers had used force when arresting demonstrators, including the applicant. After his arrest he had undergone medical examinations; the majority of the injuries found could be considered to have resulted from the force used by police officers during the demonstration. The Court was required to consider whether such a measure had been necessary. On this point, however, it noted that the Government had not established with certainty the exact circumstances of Mr Canlı’s arrest or shown that the force used had been necessary. The violence committed by the security forces had been even less justified given that it was not alleged that the applicant had acted in a violent manner and had thus provoked the forceful intervention on the part of the police officers. 

The Court then examined whether an effective investigation had been conducted, as required, into the treatment inflicted on Mr Canlı. It noted that the finding that there was no case to answer, which ended the criminal proceedings against the police officers, had referred primarily to the Public Meetings and Demonstrations Act, providing for police intervention during demonstrations, without however examining whether there had been circumstances which might have made necessary the use of force against Mr Canlı.

In view of the ill-treatment inflicted on Mr Canlı and the ineffective nature of the investigation in that respect, the Court concluded unanimously that there had been a violation of Article3.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 12,000 euros (EUR) in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. 

16.02.2010

Alkes v. Turkey (no. 3044/04)*

The applicant, Ali Ümit Alkes, is a Turkish national who was born in 1980 and lives in Istanbul. While still a minor, he was arrested during a search of his home on suspicion of taking part in an armed robbery on behalf of an illegal organisation. Relying in particular on Article3 (prohibition of inhuman or degrading treatment), he alleged that he had been subjected to ill-treatment while in police custody (including beatings, squeezing of the testicles, electric shocks, hosing with cold water, “Palestinian hanging” and psychological harassment) and that the police officers involved had gone unpunished. 

Violations of Article 3 (treatment and investigation)

Just satisfaction: EUR 15,600 (non-pecuniary damage) 

Tokmak v. Turkey (no. 16185/06)*

The applicant, Fatma Tokmak, is a Turkish national who was born in 1974 and lives in Istanbul. She was arrested in 1996 in the course of an operation against the PKK (Workers’ Party of Kurdistan, an illegal armed organisation). Relying in particular on Article5§§3 (right to liberty and security), she complained about the length of her pre-trial detention, which lasted nine years.

Violation of Article 5 § 3

Just satisfaction: EUR 9,000 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

Yeşilmen and Others v. Turkey (no. 7078/02)*

The applicants, Şabeddin Yeşilmen, Mehmet Çelik and Gülseren Özdemir, are Turkish nationals who were born in 1971, 1967 and 1978 respectively and are currently imprisoned in Tekirdağ and Gebze (Turkey). They were arrested on different dates in the course of an operation against an illegal armed organisation. Relying on Article5§§3, 4 and5 (right to liberty and security), they complained in particular about the length of their pre-trial detention. Under Article6§1 (right to a fair hearing within a reasonable time) and Article13 (right to an effective remedy), they complained about the length of the criminal proceedings against them and the lack of any remedies in respect of that complaint.

Violation of Article 5 §§ 3, 4 and 5

Violation of Article 6 § 1 (length)

Violation of Article 13

Just satisfaction: to Mr Yeşilmen and MrÇelik EUR 11,300, each, and to MrsÖzdemir EUR10,450 (non-pecuniary damage), and EUR2,000, jointly (costs and expenses)
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Akdas v. Turkey (no 41056/04)

SEIZURE OF THE NOVEL Les ONZE MILLE verges BY Guillaume Apollinaire and conviction of the publisher hindered public access to a work belonging to the european literary heritage

Unanimously:

Violation of Article 10 (freedom of expression)

of the European Convention on Human Rights

Principal facts

The applicant, MrRahmi Akdaş, was born in 1958 and lives in Bandırma. He is a publisher and in 1999 published the Turkish translation of the erotic novel Les onze mille verges by the French writer Guillaume Apollinaire (“The Eleven Thousand Rods” – On Bir Bin Kırbaç in Turkish), which contains graphic descriptions of scenes of sexual intercourse, with various practices such as sadomasochism or vampirism.

Mr Akdaş was convicted under the Criminal Code for publishing obscene or immoral material liable to arouse and exploit sexual desire among the population. The applicant argued that the book was a work of fiction, using literary techniques such as exaggeration or metaphor, and that the postface to the edition in question was written by specialists in literary analysis. He added that the book did not contain any violent overtones and that the humorous and exaggerated nature of the text was more likely to extinguish sexual desire.

The seizure and destruction of all copies of the book was ordered and the applicant was given a “heavy” fine – a fine that may be converted into days of imprisonment – of 684,000,000 Turkish liras (equivalent to approximately 1,100 euros). In a final judgment of 11 March 2004 the Court of Cassation quashed the part of the judgment concerning the order to destroy copies of the book, in view of a 2003 legislative amendment. It upheld the remainder of the judgment.

Mr Akdaş paid the fine in full inNovember 2004.

Complaints, procedure and composition of the Court

Relying on Article10, the applicant complained about his conviction as publisher of the novel Les onze mille verges by Guillaume Apollinaire and about the seizure of the book.

The application was lodged with the European Court of Human Rights on 2 September 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey), Judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

Decision of the Court

It was not disputed that there had been an interference, that the interference had been prescribed by law and that it had pursued a legitimate aim, namely the protection of morals. The Court further reiterated that those who promoted artistic works also had “duties and responsibilities”, the scope of which depended on the situation and the means used.

The requirements of morals varied from time to time and from place to place, even within the same State. The national authorities were therefore in a better position than the international judge to give an opinion on the exact content of those requirements, as well as on the “necessity” of a “restriction” intended to satisfy them.

Nevertheless, the Court had regard in the present case to the fact that more then a century had elapsed since the book had first been published in France (in 1907), to its publication in various languages in a large number of countries and to the recognition it had gained through publication in the prestigious “La Pléiade” series. Acknowledgment of the cultural, historical and religious particularities of the Council of Europe’s member States could not go so far as to prevent public access in a particular language, in this instance Turkish, to a work belonging to the European literary heritage.

Accordingly, the application of the legislation in force at the time of the events had not been intended to satisfy a pressing social need. In addition, the heavy fine imposed and the seizure of copies of the book had not been proportionate to the legitimate aim pursued and had thus not been necessary in a democratic society, within the meaning of Article 10. There had therefore been a violation of that provision.

The Court considered that it was not necessary to examine the applicant’s other complaints.

Since the applicant did not submit a claim for just satisfaction within the time allowed, there was no need to make any award on that account.
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Ahmet Arslan and Others v. Turkey (no. 41135/98)

CRIMINAL CONVICTION OF MEMBERS OF A RELIGIOUS GROUP FOR THEIR MANNER OF DRESSING IN PUBLIC HELD TO BE UNJUSTIFIED

Violation of Article 9 (freedom of thought, conscience and religion)

of the European Convention on Human Rights

Principal facts

The applicants are 127 Turkish nationals, including Mr Ahmet Arslan. They belong to a religious group known to its members as Aczimendi tarikatÿ. 

In October 1996 they met in Ankara for a religious ceremony held at the Kocatepe mosque. They toured the streets of the city while wearing the distinctive dress of their group, which evoked that of the leading prophets and was made up of a turban, “salvar” (baggy “harem” trousers), a tunic and a stick. Following various incidents on the same day, they were arrested and placed in police custody. 

In the context of proceedings brought against them for breach of the anti-terrorism legislation, they appeared before the State Security Court in January 1997, dressed in accordance with their group’s dress code. 

Following that hearing, proceedings were brought against them and they were convicted for a breach both of the law on the wearing of headgear and of the rules on the wearing of certain garments, specifically religious garments, in public other than for religious ceremonies. They appealed against their conviction, but without success. In addition, their application to the Ministry of Justice, seeking leave to lodge a reference by written order was also dismissed.

Complaints, procedure and composition of the Court

Relying on Article9, the applicants complained that they had been convicted under criminal law for manifesting their religion through their clothing.

The application was lodged with the European Court of Human Rights on 14 November 1997.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey), Judges,

and also Sally Dollé, Section Registrar.

Decision of the Court

It was established that the applicants had not received criminal-law convictions for indiscipline or lack of respect before the State Security Court, but rather for their manner of dressing in public areas that were open to everyone (such as public streets or squares), a manner that was held to be contrary to the legislative provisions. 

The applicants’ conviction for having worn the clothing in question fell within the ambit of Article 9 – which protected, among other things, the freedom to manifest one’s religious beliefs – since the applicants were members of a religious group and considered that their religion required them to dress in that manner. Accordingly, the Turkish courts’ decisions had amounted to interference in the applicants’ freedom of conscience and religion, the legal basis for which was not contested (the law on the wearing of headgear and regulations on the wearing of certain garments in public).

It could be accepted, particularly given the importance of the principle of secularism for the democratic system in Turkey, that this interference pursued the legitimate aims of protection of public safety, prevention of disorder and protection of the rights and freedoms of others. However, the sole reasoning given by the Turkish courts had consisted in a reference to the legal provisions and, on appeal, a finding that the disputed conviction was in conformity with the law. 

The Court further emphasised that this case concerned punishment for the wearing of particular dress in public areas that were open to all, and not, as in other cases that it had had to judge, regulation of the wearing of religious symbols in public establishments, where religious neutrality might take precedence over the right to manifest one’s religion.

There was no evidence that the applicants represented a threat for public order or that they had been involved in proselytism by exerting inappropriate pressure on passers-by during their gathering. In the opinion of the Religious Affairs Organisation, their movement was limited in size and amounted to “a curiosity”, and the clothing worn by them did not represent any religious power or authority that was recognised by the State. 

Accordingly, the Court considered that the necessity for the disputed restriction had not been convincingly established by the Turkish Government, and held that the interference with the applicants’ right of freedom to manifest their convictions had not been based on sufficient reasons. It held, by six votes to one, that there had been a violation of Article 9.

In application of Article 41 (just satisfaction), the Court held, by six votes to one, that the Turkish State was to pay 10 euros (EUR) to each of the applicants for pecuniary damage, and EUR 2,000 jointly for costs and expenses. 

Judge Sajó expressed a concurring opinion and Judge Popović a dissenting opinion; the texts of these opinions are annexed to the judgment. 

23.02.2010

Ağnidis v. Turkey (no. 21668/02)*

The applicants, Ekaterina Ağnidis and her daughter Evridiki Ağnidis, are Turkish nationals who were born in 1912 and 1937 respectively and live in Istanbul. Relying on Article 1 of Protocol No. 1 (protection of property), they complained of the annulment of their certificate of inheritance by the domestic courts.

Violation of Article 1 of Protocol No. 1

Just satisfaction: question reserved for decision at a later date

Alpdemir v. Turkey (no. 17251/03)*

The applicant, Yılmaz Alpdemir, is a Turkish national who was born in 1980 and lives in Diyarbakır (Turkey). He was twice taken into police custody for membership of an illegal armed gang. Relying on Article 5 §§ 3 and 4 (right to liberty and security), he complained that his detention in police custody had been unlawful, that he had not had any remedy to review its lawfulness and that he had not been brought promptly before a judge.

Violations of Article 5 §§ 3 and 4

Just satisfaction: no claim made by the applicant within the time-limit

Ekşi and Ocak v. Turkey (no. 44920/04)*

The applicants, Yılmaz Ekşi and Behlül Ocak, are Turkish nationals who were born in 1953 and 1986 respectively and live in Istanbul. In 2003 they took part with around 50 other people in a ceremony to commemorate the events of 1 May 1977, known as “Bloody May Day”, when 34 people died on Taksim Square in Istanbul. Relying on Articles 3 (prohibition of inhuman or degrading treatment) and 11 (freedom of assembly and association), they complained that they had been ill-treated by police officers during the forced dispersal of their demonstration and that the courts had granted impunity to the officers concerned.

Violation of Article 11

Violations of Article 3 (treatment and investigation)

Just satisfaction: no claim made by the applicants

Emil Yıldız v. Turkey (no. 45652/04)*

The applicant, Emil Yıldız, is a Turkish national who was born in 1960 and lives in Antalya (Turkey). Relying on Article 6 § 1 (right to a fair trial within a reasonable time), he complained of the length of the proceedings brought against him for fraud in relation to a purchase of textiles.

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 3,500 (non-pecuniary damage)

Erkan İnan v. Turkey (no. 13176/05)*

The applicant, Erkan İnan, is a Turkish national who was born in 1971 and lives in Van (Turkey). In January 2005 he was arrested and taken into police custody as part of a police operation against the perpetrators of a bomb attack. He was suspected of membership of the PKK (Kurdistan Workers’ Party, an illegal armed organisation). Relying, in particular, on Article 5 § 4 (right to liberty and security), he complained about the proceedings in which he had sought to challenge the lawfulness of his subsequent pre-trial detention.

Violation of Article 5 § 4

Just satisfaction: EUR 1,000 (non-pecuniary damage)

Gökhan Yıldırım v. Turkey (no. 31950/05)

The applicant, Gökhan Yıldırım, is a Turkish national who was born in 1976 and lives in Kayseri (Turkey). Relying on Article3 (prohibition of inhuman or degrading treatment), the applicant complained about having been tortured in police custody in February 2001 after he had been arrested following his attempt to escape from the police, who had arrived at his flat, and his taking some of his neighbours hostage.

Violation of Article 3 (treatment)

Just satisfaction: EUR 12,000 (non-pecuniary damage) and EUR150 (costs and expenses)

Nurten Deniz Bülbül v. Turkey (no. 4649/05)*

The applicant, Nurten Deniz Bülbül, is a Turkish national who was born in 1957 and lives in Istanbul. Relying on Article 2 (right to life), she alleged in essence that the authorities had not taken the necessary steps to prevent her son’s suicide in 2003, while he was performing his military service. She also complained that the authorities had failed to conduct an effective investigation in order to establish with certainty the circumstances of his death and had not considered the possibility that he had been murdered.

No violation of Article 2

Sebahattin Evcimen v. Turkey (no. 31792/06)

The applicant, Sebahattin Evcimen, is a Turkish national who was born in 1959 and lives in Istanbul. Relying, in particular, on Article6§1 (right to a fair hearing within a reasonable time) and Article13 (right to an effective remedy), the applicant complained about the unfairness and excessive length of civil proceedings in which he had sought compensation for an accident he had had at work in February 1993 in which he had seriously injured his leg.

Violation of Article 6 § 1 (length)

Violation of Article 13

Just satisfaction: EUR 8,100 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

Yeşilyurt v. Turkey (no. 15649/05)

The applicant, Bahar Yeşilyurt, is a Turkish national who was born in 1978 and lives in Batman (Turkey). Relying on Article5§3 (right to liberty and security) and Article6§1 (rightto a fair trial within a reasonable time), the applicant complained about the excessive length of her pre-trial detention on suspicion of membership of an illegal organisation, and of the excessively long criminal proceedings brought against her in October 1995.

Violation of Article 5 § 3

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 13,000 (non-pecuniary damage)

Yoldaş v. Turkey (no. 27503/04)*

The applicant, Mehmet Yoldaş, is a Turkish national who was born in 1974 and lives in Elbistan (Turkey). In December 2003 he was handed over to the Turkish authorities by the Syrian authorities, having been accused of membership of the PKK/KONGRA-GEL, an illegal organisation. He was detained in police custody for six days. Relying, in particular, on Article 5 § 3 (right to liberty and security), he complained of the excessive length of that detention. Under Article 6 §§ 1 and 3 (c) (right to a fair trial), he further complained that he had not had the assistance of a lawyer while in police custody.

Violation of Article 5 § 3

No violation of Article 6 §§ 1 and 3 (c)

Just satisfaction: EUR 1,000 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

02.03.2010

Barmaksiz v. Turkey (no. 1004/03)*

The applicant, Bülent Barmaksız, is a Turkish national who was born in 1965 and lives in Bolu (Turkey). Relying on Article8 (right to respect for private and family life and to correspondence), he complained about the systematic surveillance in prison of his correspondence with his lawyer and, under Article6§1 (right to a fair trial), alleged that the tribunals which examined his case – the prison’s disciplinary panel, the judge responsible for the execution of sentences and the assize court – had not been impartial and independent and had dismissed his applications without giving reasons.

Violation of Article 8

Violation of Article 6 § 1 (fairness)

Just satisfaction: 2,400 euros (EUR) (non-pecuniary damage) and EUR1,500 (less the EUR850 already received by way of legal aid from the Council of Europe) (costs and expenses)

Lütfi Demirci and Others v. Turkey (no. 28809/05)*

The applicants, Lütfi Demirci, Fadime Demirci, Döndü Demirci, Sabire Demirci and Kadir Demirci, are five Turkish nationals who were born in 1947, 1965, 1980, 1989 and 1985 respectively and live in Samsun (Turkey). They are the father, mother, brothers and sisters of MrAtalay Demirci, who committed suicide on 6 January 2003 while carrying out his military service. Relying in particular on Article2 (right to life), the applicants alleged that the authorities had not taken measures which could have prevented the suicide of their relative, who had a medical history of psychological problems and had been prescribed anti-depressants.

Violation of Article 2 (life)

Just satisfaction: non-pecuniary damage:

-EUR 3,920, each, to Lüfti and Fadime Demirci;

-EUR 1,570, each, to Döndü Demirci, Sabire Demirci and Kadir Demirci
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Ümit Isik v. Turkey (application no. 10317/03)

THE COURT DECLARES INADMISSIBLE COMPLAINTS BY A SUSPECTED MEMBER OF THE PKK THAT HE WAS TORTURED, ILLEGALLY DETAINED AND GIVEN AN UNFAIR TRIAL, BUT ACCEPTS THAT THE LENGTH OF HIS PRE-TRIAL DETENTION AND TRIAL WAS EXCESSIVE

Unanimously:

Violation of Article 5 § 3 (right to liberty and security)

and Article 6 § 1 (right to a fair hearing)

of the European Convention on Human Rights

Principal facts

The applicant is a Turkish national who was born in 1975. He was being held in Batman Prison at the time of his application to the Court. He suffers from a severe form of epilepsy. On 9 June 1994 he was arrested and taken into police custody in connection with an investigation into the activities of the PKK (the Workers’ Party of Kurdistan, an illegal organisation). When subsequently questioned, he indicated the site of five crimes committed on behalf of the PKK and acknowledged his involvement in several of the party’s operations. After the questioning sessions, a forensic medical report was drawn up; it did not mention any signs of violence on his body. On 5 July 1994, however, when interviewed by the Tatvan public prosecutor, Mr Işık retracted his statements, alleging that they had been obtained through torture. He repeated those allegations when interviewed later that day by the Tatvan magistrate, who placed him in pre-trial detention.

On 26 February 1998 Mr Işık was found guilty of attempting to undermine the integrity of national territory for separatist purposes and was sentenced to death by the Fourth Division of the Diyarbakır State Security Court; his sentence was later commuted to life imprisonment. The judges based their verdict on evidence including Mr Işık’s initial statements, without addressing his claims (which he raised again during the trial) that they had been obtained through torture. On 11 March 1999 the Court of Cassation quashed the judgment, finding that the investigation had been incomplete and the reasoning insufficient. The Third Division of the State Security Court, to which the case was remitted, again sentenced Mr Işık to life imprisonment. On 13 June 2001 that judgment was itself quashed by the Court of Cassation, which, in view of Mr Işık’s severe epilepsy, asked for the issue of whether he could be held criminally responsible to be determined before the case was reheard. On the basis of expert medical reports, the Assize Court ordered the applicant’s release on medical grounds on 16 December 2004. His release had previously been refused several times in view of the “alleged offence and the state of the evidence”. The proceedings are still pending before the Sixth Division of the Diyarbakır Assize Court (to which the case was referred following the abolition of the State security courts).

It appears from the substantial medical evidence in the file that during his detention Mr Işık received regular medical treatment on the prison premises and was admitted to hospital on several occasions for neurological examinations.

Complaints, procedure and composition of the Court

Relying on Article 3 (prohibition of inhuman or degrading treatment), Mr Işık complained that he had been tortured in prison and that his detention had continued despite his illness and the lack of appropriate treatment. Under Article 5, he complained that his pre-trial detention had been based on a confession obtained through torture and had lasted an excessively long time. Lastly, under Article 6, he complained that his trial had been unfair and that the length of the proceedings against him had been excessive.

The application was lodged with the European Court of Human Rights on 31 January 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Spain),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

Decision of the Court

Complaints that the applicant was tortured in police custody and placed in pre-trial detention on the basis of the confession thus obtained through torture (Article 3 and Article 5 § 1 (c))

Mr Işık had first raised these complaints with Turkish law officers in 1994, but they had taken no action. Their passivity had emerged clearly from the judgment of 26 February 1998, which had not addressed the allegations of ill-treatment. From that date, the applicant could no longer have failed to realise that the remedies he had used were ineffective in practice. He should accordingly have brought his complaints before the Court within six months from that date (Article 35 § 1), but had not done so. These parts of the application had therefore been lodged with the Court out of time and were declared inadmissible on that account.

Complaint concerning the alleged incompatibility of the applicant’s health with his detention (Article 3)

The Court noted firstly that Mr Işık had never expanded on his initial arguments concerning this aspect of the case. It further acknowledged that the voluminous medical evidence in the file refuted the applicant’s allegations – which in any event had scarcely been substantiated – as to his lack of medical treatment. The Court therefore likewise declared this part of the application inadmissible as manifestly ill-founded.

Complaint concerning the court’s alleged lack of impartiality and independence (Article 6 § 1)

Since the proceedings in the applicant’s case were still pending in the Diyarbakır Assize Court, the Court could not prejudge their outcome. In other words, this part of the application was premature and was thus likewise inadmissible as manifestly ill-founded.

Complaint concerning the allegedly excessive length of pre-trial detention (Article 5 § 3)

The applicant’s pre-trial detention had lasted almost 8 years and 10 months. The Government’s argument that there had been a risk that the applicant might evade trial or destroy the evidence against him if released was insufficient to justify such a lengthy period of detention. Indeed, the stereotyped wording used repeatedly by the trial courts to refuse the applicant’s release had not referred to any such risks. The Court therefore found a violation of Article 5 § 3.

Complaint concerning the allegedly excessive length of the criminal proceedings (Article6§1)

The criminal proceedings against Mr Işık had already lasted 15 years, 8 months and 15 days and were still pending. On the face of it, such a period appeared excessive. Admittedly, as the Government argued, some delays could have been justified by the complexity of the case and the concern to ensure the proper administration of justice. However, those imperatives had prevailed to an undue extent over the requirement of expedition, which had been particularly pressing as the applicant had been deprived of his liberty until 16December 2004. The Court therefore found a violation of Article 6 § 1 on account of the excessive length of the proceedings.

Application of Article 41 (just satisfaction)

The Court held that Turkey was to pay to the applicant 15,000 euros (EUR) for non-pecuniary damage and EUR 1,500 for costs and expenses.
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Görkan v. Turkey (application no. 13002/05)

arrest OF AN ITINERANT NEWS VENDOR AMOUNTED TO UNJUSTIFIED INTERFERENCE WITH FREEDOM of expression

Violation of Article 10 (freedom of expression)

of the European Convention on Human Rights

Principal facts

The applicant, Adnan Görkan, is a Turkish national who was born in 1960 and lives in Aydın. In June 2004, while selling copies of the daily newspaper Evrensel in a café, he was asked for his identity papers by the police.

According to the applicant, after checking with the police headquarters that he was not on the wanted persons list and that no order had been made for the seizure of the newspaper in question, the police officers nevertheless confiscated his ten copies of Evrensel. According to the police, only one copy of the newspaper was taken and the superintendent invited the applicant to the police station for inquiries and an interview, having previously been alerted by telephone that the newspaper was being sold in the café and fearing that this might cause an incident.

Mr Görkan was escorted to the police station. He subsequently lodged a criminal complaint, alleging that his detention in police custody for nearly three hours had been unlawful and arbitrary. The superintendent stated that the applicant had not been held in police custody and had not offered any resistance.

On 9 September 2004 the public prosecutor discontinued the proceedings on the ground that the essential elements of the alleged offence had not been made out, noting that the applicant had complied with the invitation to an interview at the police station and had been released once the checks had been completed. An appeal by Mr Görkan was dismissed.

Complaints, procedure and composition of the Court

Relying on Article 10, the applicant complained that he had been unable to distribute the daily newspaper he was responsible for selling because he had been deprived of his liberty.

The application was lodged with the European Court of Human Rights on 25 March 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), Judges,


and also Françoise Elens-Passos, Deputy Section Registrar. 

Decision of the Court

The Court noted that Evrensel was a newspaper which was published, distributed and sold legally and that the parties’ versions of events differed.

The Court considered that the check which the police had wished to carry out on Mr Görkan at the police station had not been justified, since the necessity of performing such checks for distributors of all legally published newspapers was neither realistic nor established.

The Government’s argument that there had been a suspicion of an offence, in view of the many previous occasions on which the distribution of Evrensel had been prohibited, thus justifying an unlimited police check, was clearly incompatible with the right to freedom to impart information.

Furthermore, the “invitation to the police station”, which could be regarded as a restriction of liberty on account of its coercive nature and had not been based on any plausible or reasonable grounds, had likewise constituted interference with the applicant’s freedom to impart information. The Court reiterated that even a slight interference with freedom of expression could create the risk of a chilling effect on the exercise of that freedom.

Since the interference had not been justified by any legitimate aims or any pressing social need and had therefore not been necessary in a democratic society, the Court held by five votes to two that there had been a violation of Article 10.

The Court dismissed as ill-founded the applicant’s complaint that the Turkish courts were neither independent nor impartial, finding that complaint to be general and imprecise.

Under Article 41, the Court held that Turkey was to pay the applicant 1,800 euros in respect of non-pecuniary damage.

Judges Jočienė and Karakaş expressed a separate opinion, which is annexed to the judgment.

16.03.2010

Aşıcı v. Turkey (no. 26625/04)*

The applicant, Atilla Aşıcı, is a Turkish national who was born in 1976 and lives in Istanbul, where he studied at the technical university. Relying in particular on Article3 (prohibition of inhuman or degrading treatment), he complained about acts of violence by the police when they clashed with students during a demonstration over an increase in university canteen charges in 2001, and about the lack of a criminal investigation into those acts.

Violations of Article 3 (treatment and investigation)

Just satisfaction: EUR 12,000 (non-pecuniary damage)

Yiğitdoğan v. Turkey (no. 20827/08)*

The applicant, Yüksel Yiğitdoğan, is a Turkish national who was born in 1968 and is currently serving a prison sentence in Kocaeli (Turkey). On 25July 1999 he was arrested and taken into police custody during an operation against an illegal armed organisation, the “Union of Revolutionary Communists of Turkey”. Relying on Article5§§3 and4 (right to liberty and security), he complained that the length of his pre-trial detention had been excessive and that he had had no effective remedy in that connection.

Violation of Article 5 §§ 3 and 4

Just satisfaction: EUR 11,000 (non-pecuniary damage) and EUR1,000 (costs and expenses)

23.03.2010

Döndü Erdoğan v. Turkey (no. 32505/02)

The applicant, Döndü Erdoğan, is a Turkish national who was born in 1986 and lives in Istanbul. Stopped in the street for an identity check in April 2001 and arrested, MsErdoğan alleged that, while in police custody, she had been beaten with a truncheon, hosed down with cold water and banged against walls. On her release she attempted to commit suicide. Relying in particular on Article3 (prohibition of inhuman or degrading treatment), she complained about that ill-treatment, especially bearing in mind that she had been just 15years old at the time, and that the domestic authorities had failed to carry out an effective investigation into her allegations.

No violation of Article 3 (treatment)

Violation of Article 3 (investigation)

Just satisfaction: no claim made by the applicant

Hakan Duman v. Turkey (no. 28439/03)

The applicant, Hakan Duman, is a Turkish national who was born in 1983 and lives inBursa (Turkey). Relying on Article3 (prohibition of inhuman or degrading treatment), MrDuman alleged that he had been tortured in January 2002 while in police custody on charges of burglary. He also complained that he had subsequently been convicted as charged on the basis of statements obtained from him – and which he had later retracted – during the pre-trial investigation in the absence of a lawyer and that the written opinion of the principal public prosecutor at the Court of Cassation had not been communicated to him, in breach of Article6§1 (right to a fair trial).

Two violations of Article 6 § 1 (fairness)

Just satisfaction: 1,800euros(EUR) (non-pecuniary damage) and EUR250 (costs and expenses)

Orhan Çaçan v. Turkey (no. 26437/04)*

The applicant, Orhan Çaçan, is a Turkish national who was born in 1971 and is currently in prison in Turkey. He was arrested in 1999 on suspicion of being a member of the PKK (Workers’ Party of Kurdistan, an illegal organisation) and murder. In 2003 he was sentenced to life imprisonment for carrying out acts designed to bring about the secession of part of Turkey’s territory. Relying on Article6§§1 and3(d) (right to a fair hearing), he complained that the court which had convicted him had not re-examined a key witness despite the fact that he had changed his version of events in the course of the proceedings.

Violation of Article 6 §§ 1 and 3 (d) (fairness)

Just satisfaction: EUR1,800 (non-pecuniary damage) and EUR1,000 (for costs and expenses, less the EUR850 already received by way of legal assistance from the Council of Europe)

Özgür Uyanık v. Turkey (no. 11068/04)

The applicant, Özgür Uyanık, is a Turkish national who was born in 1974 and lives in Istanbul. Detained in May 1996 in connection with an investigation into an illegal organisation, MrUyanık alleged that he had been stripped, blindfolded, suspended from the arms, electrocuted and beaten during his police custody. He further alleged that the domestic authorities had failed to carry out an effective investigation into his allegations. He relied in particular on Article 3 (prohibition of inhuman or degrading treatment).

Violations of Article 3 (treatment and investigation)

Just satisfaction: EUR 27,300 (non-pecuniary damage)

S.S. Göller Bölgesi Konut Yapı Koop v. Turkey (no. 35802/02)*

The applicant, Sınırlı Sorumlu Göller Bölgesi Konut Yapı Kooperatifi, is a housing cooperative with its registered office in Burdur. Relying in particular on Article1 of ProtocolNo.1(protection of property), it complained of the national courts’ annulment of its title to a plot of land, which was re-registered as Treasury property without any compensation being paid to it.

Violation of Article 1 of Protocol No. 1

Just satisfaction: question reserved for decision at a later date

Süleyman Baba v. Turkey (no. 2150/05)*

The applicant, Süleyman Baba, is a Turkish national who was born in 1957 and lives in Istanbul. Relying on Article1 of Protocol No.1 (protection of property), he complained that more than 37,000sq.m of land belonging to him had been designated as public forest in 1988, without any compensation.

Violation of Article 1 of Protocol No. 1

Just satisfaction: question reserved for decision at a later date
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Oyal v. Turkey (application no. 4864/05)

TURKISH GOVERNMENT TO PROVIDE LIFETIME MEDICAL COVER TO TEENAGER INFECTED AS A NEW-BORN WITH HIV VIRUS DURING BLOOD TRANSFUSIONS

Violation of Article 2 (right to life)

Violation of Article 6 § 1 (right to a fair hearing within a reasonable time)

Violation of Article 13 (right to an effective remedy)

of the European Convention on Human Rights

Principal facts

The applicants, Yiğit Turhan Oyal, born on 6 May 1996, and his parents, Neşe Oyal and Nazif Oyal, are Turkish nationals, born in 1973 and 1961 respectively. They live in Izmir(Turkey).

Yiğit was infected with the HIV virus when, born prematurely, he had to have a number of blood transfusions for an inguinal and umbilical hernia. His parents learnt of the infection when he was about four months old; they were also told that the virus could develop into the more severe Acquired Immune Deficiency Syndrome (AIDS).

In May 1997 the applicants brought criminal proceedings for medical negligence against the doctors involved in the blood transfusions, the Director General of the Turkish Red Cross in Izmir (the “Kızılay”, from where the transfused blood had been obtained) and the Minister of Health. Those proceedings were terminated on the ground that no fault could be attributed directly to those persons.

On 19 December 1997 the applicants brought civil proceedings against the Kızılay and the Ministry of Health; and, on 13 October 1998 administrative proceedings against the Ministryof Health. Both the civil and administrative courts ruled that the Kızılay was at fault for supplying HIV-infected blood and that the Ministry of Health was to be held responsible for the negligence of its staff in the performance of their duties. Furthermore, the Ankara Civil Court of First Instance established that the HIV infected blood given to Yiğit had not been detected because the medical staff had not done the requisite test on the blood in question, considering that it would be too costly. That court found moreover that, prior to Yiğit’sinfection, there was no regulation requiring blood donors to give information about their sexual history which could help determine their eligibility to give blood. On account of these deficiencies, and the defendants’ failure to comply with the already existing regulations, the civil and administrative courts awarded the applicants non-pecuniary damages plus statutory interest.

Following those judgments the special card (the “green card”), issued by the Ministry of Health to provide those on borderline incomes with access to free health care and medicine, was withdrawn from the applicants.

Despite promises made by the authorities to pay Yiğit’s medical expenses, both the Kızılay and the Ministry of Health rejected the applicants’ claims for healthcare and medication amounting to EUR 6,800 per month.

Yiğit’s father has been severely affected by the reactions of other children’s parents to his son’s condition and the school administration’s refusal to admit Yiğit to school. Due to ill-health, he is currently unable to work. In serious economic difficulty, Yiğit’s family is trying to pay the medical expenses with the help of family friends.

Yiğit, although ultimately admitted to a public school, has no close friends and stammers. He has to have weekly psychotherapy.

Complaints, procedure and composition of the Court

Relying on Article2 (right to life), the applicants alleged that the national authorities were responsible for Yiğit’s life-threatening condition as they had failed to sufficiently train, supervise and inspect the work of the medical staff involved in his blood transfusions. Further relying on Article6§1 (right to a fair hearing within a reasonable time) and Article13 (right to an effective remedy), they also complained about the excessive length of the administrative proceedings they had brought for compensation and that the compensation finally awarded did not even cover the costs of Yiğit’s medication.

The application was lodged with the European Court of Human Rights on 13November2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

Decision of the Court

Article 2

The applicants had had access to civil and administrative courts which established liability for Yiğit’s infection with the HIV virus and awarded damages.

The Court found, however, that that redress had been far from satisfactory. The compensation awarded only covered one year’s healthcare and medication for Yiğit. The applicants’ claims to the Kızılay and the Ministry of Health rejected and their green card, strikingly, withdrawn, the family – already in debt and living in poverty – had been left to their own devices to meet the high costs (EUR 6,800 per month) of Yiğit’s continued treatment.

Even though the national courts had adopted a sensitive and positive approach in determining the responsibility of the Kızılay and the Ministry of Health and in ordering them to pay damages to the applicants, the Court considered that the most appropriate remedy in the circumstances would have been to have ordered, in addition to the payment of non-pecuniary damages, lifetime payment of Yiğit’s healthcare and medication expenses.

Also bearing in mind the excessive length – nine years, four months and 17 days – of the administrative proceedings, which were of consequence to the more general considerations of public health and safety and the prevention of similar errors, the Court held unanimously that there had been a violation of Article 2.

Article 6 § 1 and Article 13

The Court considered that the case had not been complex, the issues at stake – negligence and liability – already having been established during the civil proceedings. Given the gravity of the situation and what was at stake for the applicants, the courts should have acted with “exceptional diligence” in deciding upon the case. The Court therefore held unanimously that the length of the administrative proceedings had been excessive, in violation of Article 6 § 1. The Court, recalling that it had already found in a previous case that the Turkish legal system had not provided an effective remedy whereby the length of proceedings could be successfully challenged, further found, unanimously, that there had also been a violation of Article 13.

Article 41 (just satisfaction)

The Court held, by six votes to one, that the applicants were to be paid EUR 300,000 in respect of pecuniary damage, EUR 78,000 in respect of non-pecuniary damage and EUR3,000 for costs and expenses. In addition to that award, the Turkish Government was to provide free and full medical cover to Yiğit for the rest of his life.

Judge Sajó expressed a partly concurring and partly dissenting opinion which is annexed to the judgment.

30.03.2010

Ayhan Işık v. Turkey (no. 33102/04)

The applicant, Ayhan Işık, is a Turkish national who was born in 1978 and lives in Tekirdağ (Turkey). Arrested in 1999 and convicted of membership of an illegal organisation in2003, he complained that the length of the criminal proceedings in his case had been incompatible with Article6§1 (right to a fair trial within a reasonable time) of the Convention. He further complained under Article6§3(c) that he had been denied legal assistance during his detention in police custody.

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

Just satisfaction: EUR 1,800 (non-pecuniary damage)

06.04.2010

Arif Çelebi and Others v. Turkey (nos. 3076/05 and 26739/05)

The applicants, Arif Çelebi, Mukaddes Çelik, Sultan Arıkan (Seçik), Bayram Namaz, Sedat Şenoğlu and Necati Abay, are Turkish nationals who were born in 1963, 1954, 1971, 1963, 1975 and 1956 respectively and apparently live in Istanbul. They claimed that they had been tortured in 1997 while detained in police custody on suspicion of membership of an illegal armed organisation; notably they alleged beatings, sleep deprivation, “Palestinian hanging” rape and being squeezed in the testicles. Relying on Article3 (prohibition of inhuman or degrading treatment), they complained about the treatment to which they were subjected and about the manner in which the authorities had carried out the investigation and ensuing criminal proceedings concerning their allegations, resulting in impunity. 

Violations of Article 3 (treatment and investigation)

Just satisfaction: 

-non-pecuniary damage: EUR 31,200 each

-costs and expenses: EUR3,000 to Arif Çelebi, and EUR3,000, jointly, to the other five applicants

Orhan Adıyaman v. Turkey (no. 32254/05)*

The applicant, Orhan Adıyaman, is a Turkish national who was born in 1958 and lives in Istanbul. A Lieutenant in the army and responsible for a gendarmerie border post, he was prosecuted in 1990 for bribery and abuse of office. He relied on Article6§1 (right to a fair trial within a reasonable time), complaining about the length of the criminal proceedings.

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 10,800 (non-pecuniary damage)
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Mustafa and Armagan Akin v. Turkey (application no. 4694/03)

DOMESTIC COURTS’ CUSTODY ARRANGEMENTS SHOULD NOT HAVE PREVENTED BROTHER AND SISTER FROM SEEING EACH OTHER

Unanimously

Violation of Article 8 (right to respect for private and family life)

of the European Convention on Human Rights

Principal facts

The applicants, Mustafa Akın, and his son, Armağan Akın, are Turkish nationals who were born in 1957 and 1988 respectively and live in Ödemiş (Turkey). When Mustafa Akın and his wife divorced in 2000, the civil court awarded custody of their son to him and custody of their daughter to the mother. By the same decision, the parents were to exchange the children during certain fixed periods of time. Mr Akın requested the court to grant an interim measure to the effect that he would have both children one weekend and his former wife would have them the next, arguing that this way the children would not lose contact with each other and he would have the opportunity to spend time with both of them together. The court rejected both this request and Mr Akın’s appeal against the custody decision.

In September 2001, Mr Akın brought proceedings against his former wife, requesting that the children be able to see each other every weekend. He claimed that the court’s custody decision, preventing the two children from seeing each other and him from spending time with both of them, was causing irreversible psychological problems for the children. He also claimed that when the children saw each other in the street, their mother prevented them from speaking to each other. The request was refused in February 2002. A subsequent appeal to the Court of Cassation, in which the applicants referred to previous decisions by that court according to which access arrangements should not prevent children of divorced parents from seeing each other, was rejected in April 2002. The Court of Cassation also rejected the applicants’ rectification request against this decision in July 2002.

Complaints, procedure and composition of the Court

Relying in particular on Article 8, the applicants complain that the brother and sister were prevented from seeing each other.

The application was lodged with the European Court of Human Rights on 6 January 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal),

Vladimiro Zagrebelsky (Italy),

Danutė Jočienė (Lithuania),

András Sajó (Hungary),

Nona Tsotsoria (Georgia),

Işıl Karakaş (Turkey), judges,

and Sally Dollé, Section Registrar.

Decision of the Court

The Court first noted that the custody arrangements separating the two siblings had been determined by the domestic court of its own motion, as neither parent had requested such an arrangement and the mother had asked for the custody of both children. The absence of reasoning to justify the separation of the children was therefore striking. The Court was not convinced by the Turkish Government’s argument that the children were not prevented from seeing each other, as they lived in the same neighbourhood. Maintaining the ties between the children was too important to be left to the parents’ discretion, in particular since the mother had prevented the siblings from speaking to each other in the street.

The Court could not concur with the reasoning that contact arrangements as requested by the applicants would confront Mr Akın’s daughter with “variations in discipline”, as the domestic court had not given any precise explanations in this regard. Even if those arrangements had been unsuitable, the domestic court could have considered finding another agreement to ensure the children would see each other on a regular basis. The Court further observed with regret that despite the significance of the case before it, the Court of Cassation had not addressed the detailed submissions by the applicants, which included references to its own decisions concerning the need for siblings to keep in contact.

The Court concluded that the domestic courts’ handling of the case had fallen short of the State’s obligation to protect family life, in violation of Article 8.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants jointly 15,000euros in respect of non-pecuniary damage.

13.04.2010

Charahili v. Turkey (no. 46605/07)

Keshmiri v. Turkey (no. 36370/08)

Ranjbar and Others v. Turkey (no. 37040/07)

Tehrani and Others v. Turkey (nos. 32940/08, 41626/08 and 43616/08)

The applicants are one Tunisian, Malek Charahili, currently held in the Kırklareli Foreigners’ Admission and Accommodation Centre in Turkey, and ten Iranian nationals: Mansour Keshmiri, Mohammad Javad Tehrani and Parviz Norouzi, also detained in the Kırklareli Centre; Nader Kazempour Marand and Parviz Ranjbar Shorehdel, currently settled in Kırklareli on the basis of a temporary residence permit; and, Alireza Ranjbar, Pejman Piran, Abolfazl Ajorlu, Seyid Ali Alemzadeh and Mostaba Naderani Vatanpur, currently living in Sweden. Recognised as refugees by the UNHCR (the United Nations High Commissioner for Refugees), they all left their country of origin and entered Turkey illegally. Their four cases concerned their possible deportation to Tunisia (the first case), Iran or Iraq (the other three cases). They alleged that, as members of illegal organisations (Ennahda in the first case, and former members of the People’s Mojahedin Organisation in the second and fourth cases), they would be at real risk of death or ill-treatment if deported. They relied in particular on Articles3 (prohibition of inhuman or degrading treatment) and13 (right to an effective remedy) of the Convention. In all the cases but one (Keshmiri), the applicants also made various complaints under Article5 (right to liberty and security) about the unlawfulness of their detention pending deportation. The applicants in the cases of Charahili and Tehrani and Others further complained under Article3 about the conditions of their detention in a police station and in some of the detention centres where they had been held awaiting deportation.

(1st, 2nd and 4th cases) Violation of Article 3 (treatment) (if expulsion order enforced)

(1st and 4th cases) Violation of Article 3 (treatment)

(2nd and 4th cases) Violation of Article 13 in conjunction with Article 3 (treatment)

(1st and 3rd cases) Violation of Article 5 § 1

(4th case) Violation of Article 5 §§ 1 and 4

In addition, the Court held that the State had to secure the release of Mohammad Javad Tehrani and Parviz Norouzi and should not re-detain Nader Kazempour Marand and Parviz Ranjbar Shorehdel

Just satisfaction: (eight applicants) sums ranging from EUR9,000 to EUR26,000 (non-pecuniary damage); and (three applications - each) EUR3,500 (less the EUR850 granted by way of legal aid), and (one application - jointly) EUR3,500 (costs and expenses).

20.04.2010

Bektaş and Özalp v. Turkey (no. 10036/03)

Özcan and Others v. Turkey (no. 18893/05)

Both cases concerned the excessive use of force against the applicants’ close relatives during operations by the police (first case) and the military (second case). The applicants in the first case are two Turkish nationals, Kezban Bektaş, who was born in 1968 and lives in Adana, and Gülay Özalp, who was born in 1966 and lives in Hatay (Turkey). They complained about the killing of Murat Bektaş, aged32, and Erdinç Arslan, aged 22, their husband and brother, respectively, during a police anti-terrorist raid on 5October 1999 on the block of flats where the two men were living. The applicants in the second case are 16Turkish nationals who allege that their close relative, Yılmaz Özcan, aged 42, was severely beaten and then shot in the back of his neck on 24September 2000 by gendarmes who had come to the family home to arrest him. Relying on Article2 (right to life), all the applicants complained that the use of force against their relatives had not been necessary and that the ensuing investigations into their deaths had been ineffective. In the case of Özcan and Others the applicants further complained about the ill-treatment to which their relative had been subjected before his death, in breach of Article3 (prohibition of inhuman or degrading treatment).

(First case) Two violations of Article 2 (life)

(Second case) Violation of Article 2 (life)

(Second case) Violation of Article 3 (treatment)

Just satisfaction: in the first case – sums ranging between EUR200 and EUR2,800 (pecuniary damage), between EUR 40,000 and EUR 60,000 (non-pecuniary damage), and EUR 1,500 jointly to both applicants (costs and expenses); in the second case – EUR40,000 to the third applicant (pecuniary damage) and sums ranging between EUR2,000 and EUR 10,000 (non-pecuniary damage).
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Saygili and Bilgiç v. Turkey (application no. 33667/05)

30-DAY CLOSURE OF NEWSPAPER UNJUSTIFIED

Unanimously

Violation of Article 10 (freedom of expression)
of the European Convention on Human Rights

Principal facts

The applicants, Fevzi Saygılı and Nizamettin Taylan Bilgiç, are two Turkish nationals born in 1966 and 1972 respectively and live in Istanbul.

Mr Saygılı was the owner of the daily newspaper Yeni Evrensel, which the Istanbul State Security Court ordered to close for one month in November 2000 for publication of articles found to be in violation of the penal code. In June 2001, while the closure order was yet to be executed, the applicants notified the office of the Istanbul Governor of their intention to publish a new daily newspaper, named Günlük Evrensel. On 22 July 2001 Mr Saygılı ceased Yeni Evrensel’s publication. The following day he launched the new paper with a new editor-in-chief, Mr Bilgiç, and a new team of columnists.

On 8 September 2001, the police came to the applicants’ printing headquarters to execute the closure order. They found that the applicants had discontinued Yeni Evrensel and started to publish Günlük Evrensel. The police informed the public prosecutor who, in return, concluded that Günlük Evrensel was Yeni Evrensel’s successor. At his request, the Zeytinburnu Magistrate’s Court issued a warrant authorising the seizure of GünlükEvrensel’s two recent issues. The applicants’ objection to the higher criminal court - asserting that Günlük Evrensel was not the other paper’s successor - was rejected. For the following 29 days, the same sequence of events took place. In their objections, the applicants repeatedly drew the judges’ attention to the fact that as Günlük Evrensel had first been published on 23 July 2001 and Yeni Evrensel was not officially closed down until 8September 2001, it could not possibly be Yeni Evrensel’s successor. Moreover, GünlükEvrensel had a different editorial team than that of Yeni Evrensel. The applicants also complained unsuccessfully to the Ministry of Justice.

Meanwhile, the public prosecutor charged the applicants for having breached the shutdown order by issuing a successor newspaper. In December 2001, the Zeytinburnu Criminal Court of First Instance acquitted the applicants, finding that the two newspapers in question were unrelated. The court also revoked the seizure warrants, which had already been executed by then.

Complaints, procedure and composition of the Court

Relying on article 10 of the Convention, Mr Saygılı and Mr Bilgiç complained of the seizure of Günlük Evrensel for a period of 30 days. Under Article 6 (right to a fair trial) they also complained that they had not received a fair hearing in the proceedings concerning the seizure of the newspaper.

The application was lodged with the European Court of Human Rights on 3 April 2002.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Kristina Pardalos (San Marino), judges,

and also Sally Dollé, Section Registrar.

Decision of the Court

An infringement of freedom of expression was not acceptable unless it was prescribed by law and pursued a legitimate aim, which was clearly the case here. In order to satisfy the requirements on Article 10 the measure in question also had to be “necessary in a democratic society”.

The Court recalled that the closure order and the conviction of Yeni Evrensel’s editor-in-chief had already been examined by the Court in another judgment and that this conviction had been held to be in breach of Article 10. This made it unnecessary for the Court to examine again in the present case the articles published in Yeni Evrensel. Therefore the only task of the Court was to verify whether the grounds for closing Günlük Evrensel had been relevant and sufficient, and whether the closure had really been necessary. In this respect, the Court noted that the Turkish courts had subsequently realised that Günlük Evrensel was not connected with Yeni Evrensel and had revoked the seizure orders. This had happened too late, however, as the newspaper had not been distributed for a period of 30 days. On many occasions, the applicants had drawn the Turkish courts’ attention to the mistake, but the courts kept on repeating the stereotyped conclusion that Günlük Evrensel was YeniEvrensel’s successor without explaining how a newspaper which had been in publication for a period of 48 days at the time of the official closure of another newspaper could be the latter’s successor.

In conclusion, the interference with Mr Saygılı and Mr Bilgiç’s freedom of expression had not been justified, in violation of Article10.

The Court further held that it had examined the main legal question and that it was not necessary to examine the applicant’s complaints under Article 6.

Under Article 41 (just satisfaction), the Court awarded the applicants 9,000euros (EUR) for non pecuniary damage.

20.05.2010

Adnan Özdemir v. Turkey (no. 4574/06)*

The applicant, Adnan Özdemir, is a Turkish national who was born in 1983 and lives in Van (Turkey). Relying mainly on Article6§1 (right of access to a court), the applicant complained that he had been denied the opportunity to bring compensation proceedings in the Supreme Military Administrative Court for the damage he had sustained after contracting hepatitis B during his military service, as he had been refused legal aid

Violation of Article 6 § 1 (fairness)

Just satisfaction: EUR 3,000 (non-pecuniary damage)

Araz v. Turkey (no. 44319/04)

The applicant, İbrahim Araz, is a Turkish national who was born in 1981 and lives in Istanbul. Taken into police custody in 1999 at the age of seventeen and charged with membership of an illegal armed organisation, he was remanded in detention pending trial for a total period of more than four years, including the time spent in detention after his conviction at first instance was quashed. He complained under Article5§§3 and5 (right to liberty and security) that the length of this detention had been excessive, and under Article6§1 (right to a fair trial within a reasonable time) that the criminal proceedings against him, which are still pending, had not been concluded within a reasonable time.

Violation of Article 5 §§ 3 and 5

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 6,900 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

Aytimur v. Turkey (no. 20259/06)*

Erhan Dinç v. Turkey (no. 28551/06)*

The applicants are two Turkish nationals who live in Turkey. Delil Aytimur was born in 1990 and lives in Mardin, and Erhan Dinç was born in 1988 and is currently in prison in Diyarbakır. In 2005 they were taken into police custody on suspicion of being members of an illegal armed organisation. Relying in particular on Article5§§4 and5 (right to liberty and security), they complained that the length of their pre-trial detention had been excessive and that they had had no effective remedy to contest its lawfulness.

(Both applicants) Violation of Article 5 §§ 4 and 5

Just satisfaction: EUR 6,000, each (non-pecuniary damage) and EUR 1,000, each (costs and expenses)

Baran and Hun v. Turkey (no. 30685/05)

The applicants, Gülderen Baran (San), and Hacı Aziz Hun, are Turkish nationals who were born in 1973 and 1965 respectively, and, at the time of lodging the application, were in prison in Turkey. Convicted of undermining the constitutional order of the State (the first applicant) and of membership in an illegal armed organisation (the second applicant) by a judgment that was eventually upheld in 2001, they complained under Article3 (prohibition of inhuman or degrading treatment) that they had been subjected to ill-treatment while in police custody and that the authorities had failed to conduct an effective investigation into their allegations. They further complained, relying in particular on Article6§§1 and3(c) (right to a fair trial), that they had been convicted on the basis of statements given under torture and without the assistance of a lawyer while being held in police custody.

(1st applicant) Violations of Article 3 (torture and investigation)

(Both applicants) Violation of Article 6 §§ 1 and 3 (c) (fairness)

Just satisfaction: to Gülderen Baran EUR 60,000 and to Hacı Aziz Hun EUR 4,800 (non-pecuniary damage)

Gedik v. Turkey (nos. 22478/06 and 37667/08)*

The applicants, Bülent Gedik, and his mother, Hatice Gedik, are Turkish nationals who were born in 1974 and 1952 respectively. Mrs Gedik lives in Istanbul and her son is currently in Kocaeli Prison (Turkey). Relying in particular on Article5§§3 and4 (right to liberty and security), he complained that the length of his pre-trial detention had been excessive and that he had had no effective remedy to contest its lawfulness, following his arrest in 1996 in the course of a police operation against an illegal organisation, the TKEP/L (Communist Labour Party/Leninist).

(1st applicant) Violation of Article 5 §§ 3 and 4

Just satisfaction: to Bülent Gedik EUR 20,400 (non-pecuniary damage) and EUR1,000 (costs and expenses)
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Perisan and Others v. Turkey (application no. 12336/03)

DISPROPORTIONATE USE OF FORCE TO QUELL DISTURBANCES IN A PRISON AND LACK OF EFFECTIVE INVESTIGATION

Violation of Article 2 (right to life) of the European Convention on Human Rights in respect of eight prisoners who died and six who survived their injuries

Violation of Article 3 (prohibition of inhuman or degrading treatment) in respect of six other prisoners

Violation of Articles 2 and 3 (lack of effective investigation) in respect of all the applicants

No violation of Article 3 in respect of the 34 applicants related to the prisoners who died

Principal facts

The applicants are 46 Turkish nationals. 34 of them were acting both in their own name and on behalf of eight of their relatives, prisoners who died during a security forces operation at Diyarbakır Prison (Turkey) on 24 September 1996. The remaining 12 applicants, prisoners who were injured during the events, were acting in their own name.

The applicants and the Government presented differing accounts of the events. According to the applicants, following scuffles between two prisoners and the chief warder during a long wait by a group of prisoners to enter the visiting room, police officers and gendarmes armed with truncheons and batons had beaten the offending prisoners and their fellow inmates, in some cases to death. According to the Government a riot had taken place that morning and prisoners armed with a variety of metal objects (taps, radiator pipes, lead piping, etc.) had attacked the warders. The prosecutor attached to the prison informed the Justice Minister, who ordered the deployment of around 200 gendarmes and police officers from the rapid-reaction force. The Government maintained that around 50 officers equipped with truncheons, helmets and riot shields had been sent to confront the prisoners while the remaining officers secured the premises.

The operation left 33 prisoners injured and 27 gendarmes with minor injuries. Eight prisoners died shortly afterwards, having sustained serious injuries including fractured skulls. The forensic medical institute and the prison doctor examined the other injured prisoners on the day of the events. They pronounced the lives of six of them to be in danger in view of the seriousness of their injuries; however, the prisoners in question survived. Convalescence periods of between 10 and 15 days were prescribed for the remaining applicants who had been injured.

Various investigations were opened into the events. The Diyarbakır public prosecutor’s office commenced an investigation and, as early as 26 September 1996, heard evidence from warders and prisoners who had been present. On 8 October 1996 a human rights sub-committee of the National Assembly also launched an inquiry and took evidence from, among others, the public prosecutor, the prosecutor attached to the prison, the prison governor and his deputies and the chief warder (all of whom had been removed from office in the meantime), and also from doctors and prisoners.

In November 1996 criminal proceedings were instituted against 24 prisoners for rioting and assaulting persons exercising public authority. However, the offences of which they were accused were covered by an amnesty law of 22 December 2001 and the proceedings were suspended. Meanwhile, in December 1996, criminal proceedings were started against various members of the prison staff and against 65 gendarmes and police officers. On 27February 2006 the Assize Court acquitted three of the accused, declared the prosecution of seven others time-barred and found 62 gendarmes and police officers guilty of causing death by the use of excessive and unnecessary force. It sentenced each of them to 18years’ imprisonment, reduced to five years on account of extenuating circumstances and good conduct, and to a three-year ban on holding public office. The case was referred to the Court of Cassation, which quashed the judgment on 15 May 2007 on account of a number of irregularities. The case is currently pending again before the Assize Court.

Complaints, procedure and composition of the Court

Relying on Articles 2 and 3, the applicants complained of the killing of their relatives and the ill-treatment inflicted by the security forces during the operation in question. The relatives of those who died also considered that their own suffering as a result of the appalling circumstances of the deaths amounted to a separate violation of Article 3. All the applicants further complained of shortcomings in the preliminary investigation and of the dilatory attitude of the Assize Court, which in their view were in breach of the procedural obligations under Articles 2 and 3 and of Article 6 § 1 (right to a fair trial within a reasonable time) and Article 13 (right to an effective remedy). Under Article 14 (prohibition of discrimination), the applicants further complained that they had been subjected to discriminatory treatment on account of their ethnic origin and their political views. Lastly, the relatives of the prisoners who died claimed to be the victims of a violation of Article 8 (right to respect for private and family life).

The applications were lodged with the European Court of Human Rights on 21 March 2003, 21May 2004 and 24 March 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and Sally Dollé, Section Registrar.

Decision of the Court

Complaints concerning the alleged breach of the right to life and alleged inhuman and degrading treatment under Articles 2 and 3

The Court examined first of all whether Turkey was responsible for a breach of the right to life in respect of the eight prisoners who died. It noted that it was not in dispute that on 27September 1996 clashes had taken place in Diyarbakır Prison between approximately 30prisoners and the security forces. It therefore considered that the authorities’ intervention could be regarded as being aimed at quelling a “riot or insurrection” within the meaning of Article 2. At first glance there was nothing to indicate that the security forces, who had used truncheons among other implements, had employed methods prohibited by Turkish law in the course of the operation. The Court nevertheless had to ascertain whether the use of force had been compatible with the State’s obligation to protect the lives of persons under its responsibility such as prisoners. Although the security forces had been ordered not to strike prisoners on the head and had received the relevant training, a fact stressed by the authorities, the Court could not overlook the seriousness of the outcome of the operation. Eight individuals who had been entirely under the authority and responsibility of the State had died from multiple injuries and fractures, in particular of the skull and ribs, inflicted by truncheons and other blunt instruments. The Government’s contention that the force used had been in response to an attack by prisoners armed with dangerous implements (taps, radiator pipes, lead piping, etc.) was undermined by the fact that the injuries sustained by the gendarmes had been localised and minor. In any event, there was no verifiable evidence in the file to indicate that the deceased and the applicants, or at least some of them, had played an active part in the “riot” or had attacked the police officers and soldiers. In the Court’s view the present case demonstrated above all the absence of a system of adequate and effective safeguards against arbitrariness and abuse of force. It further considered that the force used against the prisoners, which had led to the deaths of eight of them, had not been “absolutely necessary” within the meaning of Article 2. There had therefore been a breach of that Article in respect of the prisoners who died.

As to the six applicants who had sustained life-threatening injuries, the Court considered – in view of the prognosis and the aforementioned considerations regarding the use of force in this case – that they too had been the victims of violence placing their lives in danger, notwithstanding the fact that they had ultimately survived. Accordingly, there had been a violation of Article 2 in respect of these applicants also.

With regard to the six other applicants who had been injured, the Court examined the issue from the standpoint of Article 3, as their lives had not been in danger. It reiterated that where an individual was deprived of his or her liberty, the use of physical force not rendered absolutely necessary by his or her conduct amounted in principle to a breach of the prohibition of inhuman or degrading treatment, which was absolute even in the most difficult circumstances. It was not in dispute that the six applicants concerned had been seriously injured (as demonstrated by the periods of convalescence prescribed) while they had been under the authority and responsibility of the State. It was equally clear that they had suffered physical pain and a deep sense of anxiety in the face of indiscriminate lethal violence of such intensity that they could not have been sure whether they would survive. The treatment to which they had been subjected was therefore sufficiently severe to fall within the scope of Article 3. As the Government had provided no justification for the suffering thus inflicted on the six applicants concerned, or proved that their allegations were false, the Court could not but find a violation of Article 3 in this regard.

Lastly, with regard to the 34 applicants related to the prisoners who died, the Court could not discern the existence of a sufficient number of special factors giving their suffering a dimension and character distinct from the emotional distress inevitably caused to relatives of a victim of a serious human rights violation. There were therefore no grounds for finding a separate violation of Article 3.

Complaints under Articles 2 and 3 concerning the alleged lack of an effective investigation into the events and complaints under Articles 6 and 13

The Court did not deem it necessary to examine separately the applicants’ complaints under Articles 6 and 13, as the arguments submitted in that connection had been analysed under Articles 2 and 3. On the merits, the Court accepted that procedural steps had been taken by the authorities in charge of the preliminary investigation and by the trial court. However, in cases of this type, the State was bound by requirements of promptness and reasonable expedition. At the present time (over 13 years and seven months after the events), the criminal proceedings against the officers concerned remained pending before the first-instance court without the slightest tangible and reliable sign of progress capable of leading to the establishment of responsibility. That was sufficient for the Court to conclude that the proceedings in question could not be said to satisfy the requirements of Articles2 and 3, which had been breached (in their procedural aspect) in respect of all the applicants.

Complaints concerning the alleged breach of the right to respect for private and family life and alleged discrimination (Articles 8 and 14)

In view of the circumstances of the case as a whole and the fact that the main legal issues had been addressed under Articles 2 and 3, it was not deemed necessary to examine these complaints.

Just satisfaction (Article 41)

The Court held that Turkey was to pay, in respect of non-pecuniary damage, 60,000euros (EUR) jointly to the heirs of the prisoners who had died (minus any sum which might be paid at domestic level in respect of one of them, whose family had successfully brought administrative proceedings in Turkey). Turkey was also to pay, in respect of non-pecuniary damage, EUR 36,000 to each of the six applicants who had been the victims, among other things, of a breach of the right to life and had survived, and between EUR12,000 and EUR21,000 (depending on the seriousness of the injuries) to each of the six other applicants who had sustained, in particular, inhuman and degrading treatments. Finally, the Court awarded the applicants EUR 12,000 jointly for costs and expenses.
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Cox v. Turkey (application no. 2933/03)

RE-ENTRY BAN ON AMERICAN ACADEMIC FOR CONTROVERSIAL STATEMENTS ON KURDISH AND ARMENIAN ISSUES UNJUSTIFIED

Unanimously

Violation of Article 10 (freedom of expression)

of the European Convention on Human Rights

Principal facts

The applicant, Norma Cox, is a national of the United States who was born in 1944 and lives in Philadelphia. Having worked as a lecturer at two Turkish universities during the 1980s, she was expelled and banned from re-entering the country by order of the Ministry of the Interior in 1986 on account of statements she had made before students and colleagues on Kurdish and Armenian issues. After returning to Turkey later, she was arrested in 1989 while distributing leaflets protesting against the film The Last Temptation of Christ, and subsequently expelled again. When leaving Turkey after a visit in 1996, an entry was made in her passport stating that she was banned from entering. She has been unable to return to Turkey since then.

In October 1996, the applicant brought proceedings against the Ministry of the Interior before the administrative court, asking for the ban to be lifted and arguing that the reason for it was her religion. In its submissions, the Ministry maintained that the applicant had been expelled and banned from entering the country on account of her separatist activities against the national security, namely statements she had made about Turks assimilating Kurds and Armenians, and Turks forcing Armenians out of the country and committing genocide. The applicant submitted in particular that the allegations against her had not been proven and that she had never been prosecuted for having expressed those opinions. In October 1997, the administrative court rejected her claim, holding that the Ministry’s decision had been in accordance with the applicable legislation. The applicant’s appeal was dismissed by the Supreme Administrative Court in January 2000. The same court rejected her request for rectification of the 1997 decision in December 2001.

Complaints, procedure and composition of the Court

The applicant complained that she had been subjected to unjustified treatment on account of her religion and that expressing opinions on Kurdish and Armenian issues at a university, where freedom of expression should be unlimited, could not be used as a justification for any sanctions. She relied in particular on Article 9 (freedom of religion).

The application was lodged with the European Court of Human Rights on 28August2002.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal),

Vladimiro Zagrebelsky (Italy),

Danutė Jočienė (Lithuania),

András Sajó (Hungary),

Nona Tsotsoria (Georgia),

Işıl Karakaş (Turkey), judges,

and Sally Dollé, Section Registrar.

Decision of the Court

Having regard to the applicant’s failure to submit any reports documenting her claim that reports had been compiled about her on account of her religious activities, and having regard to the reasons for the re-entry ban on her given by the Ministry of the Interior, the Court considered it appropriate to examine the complaints under Article 10 alone.

The Court reiterated that whereas the right of a foreigner to enter or remain in a country was not as such guaranteed by the Convention, immigration controls had to be exercised consistently with Convention obligations.

The Court considered that the ban on re-entering Turkey imposed on the applicant on account of her previous conversations with students and colleagues constituted an interference with her rights under Article 10. It disregarded the fact that the right to freedom of expression was guaranteed without distinction between nationals and foreigners. The applicant, being precluded from re-entering, was no longer able to impart information within Turkey. The Court was prepared to accept that this interference pursued a legitimate aim, as submitted by the government, in particular the interests of national security or national integrity.

However, any restriction on the rights under Article 10 had to be “necessary in a democratic society” and therefore construed strictly. The Court observed that there had never been any suggestion that the applicant had committed an offence by voicing controversial opinions on Kurdish and Armenian issues and no criminal prosecution had ever been brought against her. These opinions related to topics which continued to be the subject of heated debate, not only within Turkey but also internationally. While the opinions expressed by one side might sometimes offend the other side, a democratic society required tolerance in the face of controversial expressions. The Court was moreover unable to see from the reasoning of the domestic courts how exactly the applicant’s views were deemed harmful to Turkey’s national security.

The Court therefore concluded that no sufficient and relevant reason had been given by the domestic courts for the ban on the applicant’s re-entry into Turkey. It had been designed to stifle the spreading of ideas. There had accordingly been a violation of Article 10.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 12,000euros in respect of non-pecuniary damage.

27.05.2010

Asproftas v. Turkey (no. 16079/90)

Petrakidou v. Turkey (no. 16081/90)

The applicants, Tasos Asproftas and Marianna Petrakidou, are two Cypriot nationals who were born in 1963 and live in Nicosia. They were both arrested by the Turkish police while taking part in a demonstration on 19July 1989 in Nicosia. Relying on Articles8 (right to respect for home) and Article14 (prohibition of discrimination), both applicants complained of not having been able to return to and enjoy their homes, situated in the area under the control of the Turkish military authorities. Relying further on Article3 (prohibition of inhuman or degrading treatment), the applicants complained of ill-treatment during the demonstration and the ensuing proceedings against them. Finally, relying on Articles5 (right to liberty and security), 6 (right to a fair trial), 7 (no punishment without law), 11 (freedom of assembly and association), 13 (right to an effective remedy) and14 (read in conjunction with Articles 5, 6 and 7), MrAsproftas and MsPetrakidou complained that they had been prevented from gathering peacefully, detained unlawfully and then convicted in unfair trials of acts which had not constituted criminal offences.

No violation of Article 8

No violation of Article 14 in conjunction with Article 8

No violation of Articles 3, 5, 6, 7, 11, 13

No violation of Article 14 in conjunction with Articles5, 6 and7

Çelik v. Turkey (No. 2) (no. 39326/02)

The applicant, Murat Çelik, is a Turkish national who was born in 1966 and lives in Istanbul. At the time of lodging the application with the Court he was a member of the board of directors of the Istanbul Bar Association and an active human rights lawyer. He was injured in a court building in April 1998 during a commotion which occurred after the delivery of a judgment sentencing six police officers of torturing and killing a detainee. Relying in particular on Article3 (prohibition of inhuman or degrading treatment), MrÇelik complained about the manner in which the investigation and the subsequent criminal proceedings against the suspected perpetrators had been conducted, resulting in impunity for those responsible.

Violation of Article 3 (investigation)

Just satisfaction: EUR 9,000 (non-pecuniary damage) and EUR 2,000 (costs and expenses)

Fadime and Turan Karabulut v. Turkey (no. 23872/04)

The applicants, Fadime Karabulut and Turan Karabulut, are Turkish nationals who were born in 1963 and 1950 respectively and live in Sivas (Turkey). Relying in particular on Article2 (right to life), the applicants complained that their 14-year-old daughter had been killed by a group of soldiers on 29July 1998, who shot her when she was hitchhiking with her sister to Sivas.

Violation of Article 2 (right to life)

Just satisfaction: jointly, EUR 60,000 (non-pecuniary damage) and EUR 4,000 (costs and expenses)

Nejdet Şahin and Perihan Şahin v. Turkey (no. 13279/05)*

The applicants, Nejdet Şahin and Perihan Şahin, are two Turkish nationals who were born in 1949 and 1950 respectively and live in Ankara. Their son, an army pilot, died in May 2001 in a plane crash which occurred during the transport of troops from Diyarbakır to Ankara. They applied unsuccessfully for the monthly pension payable to family members under the Anti-Terrorism Act (Lawno.3713). Relying on Article6§1 (right to a fair hearing), they complained that the subsequent proceedings before the military administrative courts had been unfair on account of the alleged disparity between the restrictive approach taken by those courts in the matter and the rulings of the ordinary administrative courts, which accepted that Lawno.3713 should be applicable to the families of soldiers who had died in the same accident.

No violation of Article 6 § 1

Özbek v. Turkey (no. 25327/04)*

The applicant, Nuri Özbek, is a Turkish national who was born in 1960 and lives in Walldorf (Germany). Relying on Article1 of Protocol No.1 (protection of property), he complained that the army had unlawfully occupied for at least four years land belonging to him. 

Violation of Article 1 of Protocol No. 1

Just satisfaction: no claim made by the applicant

Şahap Doğan v. Turkey (no. 29361/07)

The applicant, Şahap Doğan, is a Turkish national who was born in 1974. He was detained in June 1996 on suspicion of membership in the PKK (the Kurdistan Workers’ Party), an illegal organisation, and is currently detained in the Tekirdağ F-Type Prison (Turkey) pending the criminal proceedings against him. Relying on Article5§§3 and5 (right to liberty and security), he complained of the excessive length of his pre-trial detention and of not having had the right to compensation for that in domestic law. He also complained under Article6§1 (right to a fair trial within a reasonable time) about the excessive length of the criminal proceedings against him.

Violation of Article 5 §§ 3 and 5

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 13,800 (non-pecuniary damage) and EUR 1,000 (costs and expenses)
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Sarica and Dilaver v. Turkey (application no. 11765/05)

THE PRACTICE OF DE FACTO EXPROPRIATION REPRESENTS

A STRUCTURAL PROBLEM

Unanimously:

Violation of Article 1 of Protocol No. 1 (protection of property)

to the European Convention on Human Rights

Principal facts

The applicants, İsmail Sarıca, Hüseyin Sarıca, Yalçın Sarıca, Hüseyin Adnan Sarıca and Şehbal Sarıca Dilaver, are five Turkish nationals who were born respectively in 1940, 1951, 1958, 1934 and 1945 and live in Kocaeli (Turkey). They are the heirs of Mr A. Sarıca, who died in June 2002. In 1983 Mr Sarıca, observing that three plots of land in Kandıra belonging to him had been incorporated de facto in a military zone, requested that a formally valid expropriation order be issued. The authorities informed him that the land in question would be formally expropriated in the near future. On 28 March 2001, however, the authorities brought legal proceedings to have the land in question entered in the land register in the Treasury’s name, without payment of compensation, claiming adverse possession (based on 20 years’ occupation in accordance with section 38 of Law no. 2942, in force at the time). On 15 October 2001 Mr Sarıca lodged a claim for damages.

On 7 March 2002 the Kandıra District Court, which was examining both claims, found that the conditions for adverse possession had not been met and ruled in Mr Sarıca’s favour. The Court of Cassation quashed that judgment on the ground that the de facto occupation of the land had begun in 1968 and not in 1983, with the result that the period of time required by the law had been complied with. On 10 April 2003 Law no. 2942 was set aside by the Constitutional Court, ruling after the case had been referred to it. The court ordered that the applicants, as Mr Sarıca’s heirs, be paid compensation together with default interest at the statutory rate with effect from 15 October 2001, and that ownership of the land be transferred to them. On 24 February 2004 that judgment was upheld by the Court of Cassation. On 13 April 2004 the applicants applied to the local enforcement and debt recovery office, requesting that the default interest on the debt owed to them be calculated on the basis of the maximum interest rate applicable to public debts, as defined by Article 46 of the Constitution, rather than on the lower statutory rate. The enforcement office issued the administrative authorities with a payment order to that effect. On 31 May 2004, however, the Kandıra Enforcement Court allowed an objection by the administrative authorities, ruling that Article 46 of the Constitution applied only to formal expropriations and not to awards of damages following de facto expropriation, as in the present case. The Court of Cassation upheld that judgment. The sums due were paid to the applicants at the end of 2004.

Complaints, procedure and composition of the Court

Relying mainly on Article 1 of Protocol No. 1 (protection of property), the applicants alleged an infringement of their right to peaceful enjoyment of their possessions, arguing that the administrative authorities had occupied the disputed land for many years without a formally valid expropriation order. They further alleged that the decision of the domestic courts to apply the statutory default interest rate to their claim rather than the maximum rate applicable to public debts had resulted in the amount of compensation due to them being reduced.

The application was lodged with the European Court of Human Rights on 9 March 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal),

Danutė Jočienė (Lithuania),

Dragoljub Popović (Serbia),

András Sajó (Hungary),

Işıl Karakaş (Turkey),

Nona Tsotsoria (Georgia), judges,

and Sally Dollé, Section Registrar.

Decision of the Court

Protection of property (Article 1 of Protocol No. 1)

It was not disputed by the parties that there had been interference with the applicants’ right to peaceful enjoyment of their possessions. The Court’s task was to ascertain whether that interference had struck a fair balance between the demands of the general interest of the community and the protection of the applicants’ fundamental rights.

In general terms, the Court observed first of all that the practice of de facto expropriation enabled the authorities to occupy immovable property and change its intended use irreversibly, so that it eventually came to be considered as State property without any kind of formal declaratory act transferring ownership. In such circumstances the only means of legitimising the transfer of the occupied property and providing some degree of retrospective legal certainty was a judgment by the competent court ordering the transfer of the property after finding that the occupation complained of had been unlawful and awarding damages to the persons concerned. This practice had the effect of obliging the persons concerned (who remained the owners of the property for legal purposes) to bring court proceedings against the administrative authorities, who until that point had never had to justify their action on any public interest grounds. In addition, the individuals concerned had to pay the court costs, which would normally be borne by the authorities in cases of formal expropriation. The purpose of a finding of de facto expropriation was in all cases to legally endorse an unlawful situation knowingly created by the authorities and to enable the latter to benefit from their unlawful conduct. The procedure in question, which allowed the authorities to disregard the rules governing formal expropriations, put the individuals concerned at risk of unforeseeable and arbitrary outcomes. It did not provide a sufficient degree of legal certainty and could not be considered as an alternative to formally valid expropriation.

With regard to the present case, the Court observed that the authorities had appropriated the applicants’ land in disregard of the rules on formal expropriation and without awarding them any compensation. The Turkish courts had endorsed the practice of de facto expropriation by ruling that the applicants had been deprived of their possession as a result of the occupation of their land by the authorities in the public interest. In the absence of a formal act of expropriation, the outcome of the proceedings had not been foreseeable for the applicants, whose position with regard to the deprivation of their property had not been firmly established until 24 February 2004, when the Court of Cassation had upheld the property transfer. Furthermore, the Court could not accept that the maximum interest rate applicable to public debts should apply only to formal expropriation procedures, as that would encourage the authorities to carry out unlawful expropriations in order to save money. In conclusion, the interference with the applicants’ right to peaceful enjoyment of their possessions had been incompatible with the principle of lawfulness. The Court therefore held that there had been a violation of Article 1 of Protocol No. 1.

Binding force and execution of judgments (Article 46)

The Court, which received a large number of applications similar to the present one, was of the view that there was a structural problem linked to the Turkish administrative authorities’ practice of unlawfully appropriating property.

It reiterated that the respondent State was free to choose the means by which it discharged its legal obligation to execute a judgment, provided that such means were compatible with the Court’s conclusions. Nevertheless, in view of the structural nature of the problem identified in this judgment, it observed that general measures at national level were undoubtedly called for in its execution, measures which must take into consideration the large number of people affected. First and foremost, the State would need to take measures aimed at preventing the unlawful occupation of immovable property, whether such possession was unlawful from the outset or was initially authorised and subsequently became unlawful. This might be achieved by authorising the occupation of such properties only where it was established that the expropriation project and decisions had been adopted in accordance with the rules laid down by law and that the necessary budgetary funds had been earmarked to ensure that the persons concerned received prompt and adequate compensation. In addition, Turkey should discourage practices incompatible with the rules on formally valid expropriations by adopting deterrent provisions and holding those responsible for such practices to account.

Just satisfaction (Article 41)

The Court held that Turkey was to pay the applicants 1,800 euros (EUR) jointly for non-pecuniary damage and EUR 1,000 for costs and expenses.
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Biçici v. Turkey (application no. 30357/05)

ILL-TREATMENT OF PEACEFUL DEMONSTRATOR UNJUSTIFIED

Violation of Article 3 

(prohibition of inhuman treatment; obligation to conduct an effective investigation)

Violation of Article 11 (freedom of assembly)

of the European Convention on Human Rights

Principal facts

The applicant, Kiraz Biçici, is a Turkish national who was born in 1955 and lives in Istanbul. In October 2003, while attempting to participate in a demonstration in the form of a press conference in the street, she was arrested together with a number of other participants. Following her arrest and her complaint that the police officers had used disproportionate force to disperse the crowd, the applicant was taken to the hospital for a medical examination. The doctor who examined her reported that there were no signs of injury on her body, but noted that the applicant complained of pain in her upper arm. On the same day, the applicant was questioned by the public prosecutor. She informed him that she had been subjected to ill-treatment by the police, that by attending the meeting in the street, as the President of the Istanbul Human Rights Association, she had merely exercised her democratic rights and had been arrested without reason. She was subsequently released from police custody. 

A few days later, Ms Biçici lodged a complaint against the police officers involved in the incident, complaining about the unlawfulness of the arrest and about the excessive force used by the police. On the same day, she was referred to a forensic medical institute, where the doctor examining her noted an ecchymosis on the back of her leg and concluded that the injury rendered her unfit for work for five days. He also noted that she suffered from pain in her arm and shoulder. One year later, the public prosecutor issued a decision not to prosecute the police officers who had been on duty at the press conference. Relying on the incident report prepared by the police officers, the prosecutor noted that despite warnings the demonstrators, gathering illegally, had refused to disperse. The force used by the officers had therefore been justified and had not amounted to ill-treatment. The applicant’s appeal against the decision was dismissed by the Istanbul Assize Court in December 2004. 

In parallel, a few days after the demonstration, the public prosecutor brought charges against a number of demonstrators, including the applicant, for violation of the Meetings and Demonstration Marches Act. In her defence submissions, the applicant reiterated that by participating in the demonstration she had merely exercised her democratic rights. In December 2006, the Beyoğlu Assize Court acquitted the applicants and her co-accused, holding in particular that the police had not given a proper warning that could be heard by everyone before arresting the demonstrators. 

Complaints, procedure and composition of the Court

Relying on Article 3 (prohibition of inhuman treatment), 6 (right to a fair trial) and 13 (right to an effective remedy), the applicant complained that she had been ill-treated during her arrest and that the investigation by the domestic authorities into her complaints was ineffective. She further complained, under Article 11, that the police intervention at the meeting had constituted a violation of her right to freedom of assembly. 

The application was lodged with the European Court of Human Rights on 6 August 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal), 

Danutė Jočienė (Lithuania), 

Dragoljub Popović (Serbia)

Nona Tsotsoria (Georgia), 

Işıl Karakaş (Turkey), 

Kristina Pardalos (San Marino), judges,

and also Sally Dollé, Section Registrar.

Decision of the Court

Article 3 (substance)

The Court reiterated that particularly thorough scrutiny was required when allegations were made under this Article. While the medical examination of the applicant following her arrest had not revealed a trace of ill-treatment on her body, she had informed the public prosecutor on the same day that she had been subject to such treatment. She had subsequently lodged a formal complaint against the police officers and a second medical report, finding an injury which rendered her unfit for work, had been accepted by the public prosecutor as evidence of her allegations. The burden to demonstrate that the use of force had not been excessive therefore rested with the Government. 

As had been established by the domestic courts in their judgment acquitting the applicant, the police was informed about the planned demonstration and might therefore have been expected to show some patience before attempting to disperse the non-violent demonstrators. Instead they had arrested them without proper warning and it appeared that this hasty response resulted in the injury of some demonstrators, including the applicant. The Court found that the Government had not provided convincing arguments that could have explained the degree of force used against the applicant. It held, by four votes to three, that there had been a substantive violation of Article 3.

Article 3 (procedure)

It further appeared from the case file that there had been serious shortcomings in the way the investigation into the applicant’s complaints were conducted. The public prosecutor had never sought to obtain evidence from the accused police officers, but had solely relied on the incidence report. He had not made a serious attempt to establish the identities of the police officers who had been on duty, nor had he requested the applicant to identify those officers who she claimed had ill-treated her. Finally, the prosecutor had not secured the testimonies of potential eyewitnesses such as the persons arrested together with the applicant. The Court therefore unanimously concluded that authorities had failed to carry out an effective and independent investigation into the applicant’s complaints, which amounted to a procedural violation of Article 3.

Article 11

The intervention of the police which led to the applicant’s arrest for participating in the demonstration had constituted in itself an interference with her rights under this article. The Court was satisfied that the interference had had a basis in domestic law and that it pursued the legitimate aim of preventing public disorder. However, having regard to the findings of the domestic courts, the applicant and the other demonstrators had not broken the law; they had merely exercised their democratic rights. From the findings of the domestic courts it also followed that the group had not presented a danger to the public order. The Court reiterated that where demonstrators did not engage in acts of violence it was important for the public authorities to show a certain degree of tolerance if freedom of assembly as guaranteed by the Convention was not to be deprived of all substance. The Court unanimously concluded that the forceful intervention of the police had been unnecessary, in violation of Article 11. 

The Court further held that there was no need to examine separately the applicant’s complaints under Articles 6 and 13. 

Article 41 

The Court held, by four votes to three, that Turkey is to pay 20,000 euros to the applicant in respect of pecuniary and non-pecuniary damage.

08.06.2010

Alkes v. Turkey (No. 2) (no. 16047/04)

The applicant, Ali Ümit Alkes, is a Turkish national who was born in 1980 and lives in Switzerland. Relying in particular on Article6 (right to a fair trial), MrAlkes complained about the unfairness of criminal proceedings brought against him for membership of an illegal organisation and armed robbery, for which he had been ultimately convicted in January 2003 to 16years and eight months’ imprisonment.

No violation of Article 6

Just satisfaction

Karaman v. Turkey (no. 6489/03)*

The applicants, Mustafa Karaman and Nimet Karaman, are Turkish nationals who were born in 1939 and 1949 respectively and live in Istanbul. They complained that, after they had ceded a plot of their land to the authorities for public-interest purposes, only a part of their property had been put to such use. In a judgment of15 January 2008, the Court held that there had been a violation of Article1 of Protocol No.1 (protection of property), and that the question of the application of Article 41 (just satisfaction) was not ready for decision. In today’s judgment, the Court awarded the applicants, jointly, EUR47,817 for pecuniary damage.

Wolf-Sorg v. Turkey (no. 6458/03)*

The applicant, Lieselotte Wolf-Sorg, is a Turkish national who was born in 1936 and lives in Escuintla (Guatemala). The case concerned the death of her daughter, Andrea Wolf, a German national, allegedly in 1998 during an armed clash between the army and members of the PKK (the Kurdistan Workers’ Party, an illegal organisation). Relying in particular on Article2 (right to life), the applicant complained about the conditions in which her daughter had died and the inadequate investigation carried out by the authorities, submitting, for example, that her daughter’s grave had not been identified.

No violation of Article 2 (right to life)

Violation of Article 2 (investigation)

Just satisfaction: EUR 15,000 (non-pecuniary damage) and EUR15,000 (costs and expenses)
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Gül and Others v. Turkey (application no. 4870/02)

CONVICTION OF NON-VIOLENT DEMONSTRATORS FOR SHOUTING SLOGANS IN SUPPORT OF AN ILLEGAL ORGANISATION UNJUSTIFIED

Violation of Article 10 (right to freedom of expression)

of the European Convention on Human Rights

Principal facts

The applicants, Ercan Gül, Deniz Kahraman, Zehra Delikurt and Erkan Arslanbenzer are four Turkish nationals who were born in 1966, 1977, 1979 and 1965 respectively. In November 1999, they were arrested by police officers from the Anti-Terrorist Branch of the Ankara Police Headquarters. The public prosecutor informed the applicants’ representatives that under the relevant provisions of criminal law the applicants were not entitled to legal assistance during police custody. Three days later the prosecutor of the Ankara State Security Court questioned the applicants about their alleged affiliation with an armed illegal organisation, the TKP/ML, which they all denied. All four applicants contended that they had participated in demonstrations, and two of them stated they had done so as members of a trade union.

Three weeks later the prosecutor of the Ankara State Security Court charged Ms Delikurt with membership of an illegal organisation and the other applicants with aiding and abetting members of an illegal organisation under the relevant provision of the Criminal Code in force at the time. The prosecutor alleged in particular that the applicants had shouted slogans in support of the illegal organisation in question or other illegal slogans at demonstrations and that several publications in support of the organisation had been found in their apartments. The applicants were convicted of aiding and abetting members of an illegal organisation and sentenced to three years and nine months imprisonment in a judgment upheld by the court of cassation in April 2001.

Following an amendment of the Criminal Code in August 2003 the case was reopened. In June 2004 the State Security Courts in Turkey were abolished and the case was subsequently transferred to the Assize Court. In July 2004, that court decided not to convict Ms Delikurt, allowing her request under a new amnesty law, and she was consequently released from prison. The other three applicants were sentenced to ten months imprisonment for disseminating propaganda related to an illegal armed organisation under the Prevention of Terrorism Act. Two of the applicants appealed and the proceedings are currently still pending.

Complaints, procedure and composition of the Court

Relying on Article 10 (freedom of expression) and Article 11 (freedom of assembly), the applicants in particular complained of their conviction for reading certain periodicals, participating in demonstrations and shouting slogans. Under Article 6 they further complained that were deprived of legal assistance during their police custody.

The application was lodged with the European Court of Human Rights on 5 November 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal),

Danutė Jočienė (Lithuania),

Dragoljub Popović (Serbia),

András Sajó (Hungary),

Nona Tsotsoria (Georgia),

Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

Decision of the Court

The Court considered that the applicants’ complaints had to be examined exclusively under Article 10. It noted that there had been an interference with the applicants’ freedom of expression, by which the authorities had pursued the legitimate aim of protecting national security and public order in accordance with the former Criminal Code and with the Prevention of Terrorism Act.

As to the question whether the interference had been proportionate to this aim, the Court observed that the applicants had shouted the slogans in question during lawful, non-violent demonstrations. Although, taken literally, some of the phrases, such as “Political power grows out of the barrel of the gun”, had a violent tone, they were stereotyped slogans which could not be interpreted as a call for violence or an uprising.

The Court reiterated that in a pluralist democratic society, tolerance was required also of ideas that offended or shocked. Given that the applicants had not advocated violence, injury or harm to any person, it found that the initial prison sentence and the lengthy criminal proceedings had been disproportionate. The applicants’ conduct could further not be considered to have had an impact on national security or public order.

In the light of these findings, the Court concluded, by five votes to two, that there had been a violation of Article 10.

Under Article 41 (just satisfaction), the Court held that Turkey is to pay each of the applicants EUR 3,000 in respect of non-pecuniary damage.

Judges Sajó and Tsotsoria expressed a dissenting opinion, which is annexed to the judgment.
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Sapan v. Turkey (application no. 44102/04)

SEIZURE OF BOOK ABOUT SINGER TARKAN

VIOLATES PUBLISHER’S FREEDOM OF EXPRESSION

Unanimously

Violation of Article10 (freedom of expression)

of the European Convention on Human Rights

Principal facts

The applicant, Özcan Sapan, is a Turkish national who was born in 1960 and lives in Istanbul. In 2001 his publishing house published a book entitled “Tarkan – anatomy of a star” (Tarkan – yıldız olgusu), in which a doctoral thesis was reproduced in part. The first part of the book analysed the emergence of stardom as a phenomenon in Turkey and the second part focused on Tarkan, a well-known pop singer there. The book also contained 31 pictures of Tarkan that had been published in the press and 3 magazine covers featuring the star.

On 17 September 2001 the singer lodged a complaint with the Istanbul Court of First Instance requesting that the book be seized and its distribution prohibited, considering that it adversely affected his image and his personality rights. He based his complaint on the fact that the book bore his name and contained photos of him, and that nine brief passages featured speculation about his sexual inclination, his allegedly effeminate side and certain poses deemed explicit. On 24 September 2001 the court allowed his complaint and ordered the book to be seized. On 3 October 2001 Tarkan brought an action for damages against MrSapan and the book’s author before the same court, for infringement of his personality rights.

On 22 October 2001 Mr Sapan applied for the seizure order to be lifted, arguing that it was unfounded and unjustified. He submitted that the book, part of which was taken from a doctoral thesis, was the result of scientific and sociological research and should be viewed as a whole. On 13 December 2001 the judge dismissed his application, without giving reasons. Mr Sapan twice renewed his application for the seizure order to be lifted, but both applications were again rejected, in September 2002 and September 2003, without any reasons being given, in spite of two expert reports, produced at the court’s request, which were favourable to Mr Sapan.

In its decision on the merits, on 13 May 2004, the court finally rejected the singer’s claim for damages and lifted the seizure order on the book. In the light of the expert reports and the book as a whole, it found that the passages containing sociological research, which were partly taken from publications and audiovisual productions, had not been written with a view to infringing Tarkan’s personality rights.

However, on 22 November 2005 the Court of Cassation set that judgment aside. Considering that the book “addressed subjects related to the singer’s personal life rather than his public persona”, it found that it had infringed his personality rights. The proceedings are still ongoing in the Turkish courts.

Complaints, procedure and composition of the Court

Relying on Article 10 (freedom of expression) and Article 6 § 1 (right to a fair hearing), MrSapan complained about the seizure of the book and the decision ordering it, which he considered unjustified. He further relied on Article 1 of Protocol No.1 (protection of property), in respect of the loss allegedly sustained because of the seizure of the book.

The application was lodged with the European Court of Human Rights on 14 October 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey),
Nona Tsotsoria (Georgia), Judges,

and also Sally Dollé, Section Registrar.

Decision of the Court

Freedom of expression (Article 10)

The main question the Court had to examine was whether the seizure of the book – a measure prescribed by law and pursuing the legitimate aim of protecting the rights of others – was an interference with freedom of expression that could be considered “necessary in a democratic society”.

First of all, the Court noted that the book in dispute partly reproduced a doctoral thesis, and emphasised the importance of academic freedom. The researcher who wrote the book analysed the “star” phenomenon and its emergence in Turkey, before turning his attention to the singer’s arrival on the music scene and his rise to stardom. Through Tarkan, therefore, and using scientific methods, the book addressed the social phenomenon of stardom. It could not be compared with the tabloid press, or gossip columns, whose role was generally to satisfy the curiosity of a certain type of reader about details of celebrities’ private lives.

As to the nature of the photographs used to illustrate the book, the Court noted that they were all pictures for which the singer had posed and which had already been published.

The Court went on to note that the court whose role it had been to examine the need for the restriction imposed on Mr Sapan’s freedom of expression had ordered the book to be seized based on the singer’s complaints, without giving any reasons. Just as it had rejected MrSapan’s subsequent requests for the lifting of the seizure without giving reasons. In spite of the findings of expert reports in Mr Sapan’s favour (to the effect that there had been no infringement of the singer’s image or personality rights), the ban on the book had lasted almost two years and eight months, until the judgment on the merits was pronounced.

These considerations led the Court to find that, in the absence of sufficient and relevant reasons, the seizure of the book “Tarkan – anatomy of a star” could not be considered necessary in a democratic society. There had therefore been a violation of Article 10.

Other complaints (Article 6 § 1 and Article 1 of Protocol No. 1)

As the main legal issue raised by the case (freedom of expression) had been determined, the Court did not consider it necessary to examine separately Mr Sapan’s complaints concerning the fairness of the proceedings or the financial loss allegedly sustained.

Just satisfaction (Article 41)

Mr Sapan asked the Court to award him sums to cover both the pecuniary damage (costs incurred for the preparation of the book, printing and advertising costs, lost sales) and the non-pecuniary damage sustained as a result of the violation. The Court rejected the claim in respect of pecuniary damage, which was extremely speculative, but held that Turkey was to pay Mr Sapan 2,000 euros (EUR) in respect of non-pecuniary damage, and EUR 1,000 for costs and expenses.
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Turgay and Others v. Turkey (application nos. 8306/08, 8340/08 and 8366/08)

two TURKISH weekly newspapers SUSPENDED FOR A MONTH IN BREACH OF THE CONVENTION

Unanimously:

Violation of Article 10 (freedom of expression and information)

of the European Convention on Human Rights

Principal facts

The applicants are 12 Turkish nationals, who, at the relevant time, were the owners, executive directors, editors-in-chief, news directors and journalists of two weekly newspapers published in Turkey: Yedinci Gün and Toplumsal Demokrasi. The publication of those newspapers was suspended for a month in January 2008 on the basis of a law for the prevention of terrorism (Law no. 3713). The applicants were criminally prosecuted for disseminating terrorist-aligned propaganda; the proceedings in their cases are still pending at first instance.

Complaints, procedure and composition of the Court

Relying on Article10 of the Convention, the applicants complained about the suspension of the publication and distribution of the newspapers concerned, which they claimed amounted to censorship. Further, relying on Articles6 (right to a fair hearing), 7 (no punishment without law), 13 (right to an effective remedy), and Article1 of Protocol No.1 (protection of property) of the Convention, the applicants complained about the unfairness of the proceedings before the first instance court

The application was lodged with the European Court of Human Rights on 08 February 2008.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal),

Danutė Jočienė (Lithuania),

András Sajó (Hungary),

Nona Tsotsoria (Georgia),

Işıl Karakaş (Turkey),

Kristina Pardalos (San Marino), Judges,

and Françoise Elens-Passos, Deputy Section Registrar,

Decision of the Court

The Court first noted that it had recently examined an identical complaint, in the case of Ürper and Others v. Turkey, in which it had found a violation of Article10. It then saw no particular circumstances in the present case requiring it to depart from the previously drawn conclusions. The Court observed that the suspension of the publication and distribution had not been imposed on concrete news reports or articles, but on the future publication of entire newspapers, whose content had been unknown at the time of the national court’s decision. Therefore, the Court concluded that the preventive effect sought with that suspension had resulted in implicit sanctions on the applicants to dissuade them from publishing similar articles in the future and thus hinder their professional activities.

The Court found that less draconian measures could have been envisaged, such as the confiscation of particular issues of the newspapers or the restriction on the publication of specific articles. Consequently, by suspending the publication and distribution of the newspapers, even for a short period of time, the domestic courts had unjustifiably restricted the essential role of the press as a public watchdog in a democratic society. In addition, the practice of banning the future publication of entire periodicals on the basis of domestic law had gone beyond any notion of “necessary” restraint in a democratic society and, instead, had amounted to censorship.

Accordingly, there had been a violation of Article 10 of the Convention.

The Court considered that there was no need to make a separate ruling on the complaints under the other Articles, since it had examined the main legal question raised under Article 10.

Under Article 41 (just satisfaction) of the Convention, the Court held that Turkey had to pay to each applicant 1,800 euros (EUR) in respect of non-pecuniary damage and 1,000 euros (EUR) jointly for costs and expenses.

15.06.2010

Ahmadpour v. Turkey (no. 12717/08)

The applicant, Latife Ahmadpour (Derya Neverdi), is an Iranian national who lives in Kırklareli (Turkey). After having escaped together with her children from conjugal violence in Iran and arrived in Turkey in 2005, she was recognised by the UNHCR as a refugee in 2008. In the meantime, the Turkish Ministry of Interior refused her temporary asylum request and informed her, in November 2007, that she would be deported. Relying in particular on Articles3 (prohibition of inhuman or degrading treatment) and5§1 (right to liberty and security), the applicant complained that her removal to Iran would expose her to a real risk of death or ill-treatment.

(If applicant expelled) Violation of Article 3 (treatment)

Violation of Article 5 § 1

Just satisfaction: the finding of a potential violation of Article 3 is sufficient just satisfaction for non-pecuniary damage

Aşıcı and Others v. Turkey (no. 17561/04)*

Arpat v. Turkey (no. 26730/05)*

In the first case the applicants, 13 Turkish nationals, were arrested in September 2000 during a demonstration outside the US Consulate in Istanbul while protesting against the arrival of representatives of the International Monetary Fund in Turkey and against F-type prisons. In the second case, the applicant, Müjgan Süheyla Arpat, a Turkish and German national who lives in Istanbul, was arrested in June 2003 in connection with a demonstration in support of a campaign entitled “Women’s appeal for dialogue on Kurdish question”. Relying on Articles3 (prohibition of inhuman or degrading treatment) and11 (freedom of assembly and association), all the applicants complained about their arrest and the treatment they allegedly received during their arrest or shortly afterwards.

(Both cases) Violation of Article 11

(2nd case) Violation of Article 3 (treatment)

Just satisfaction: to each applicant in the first case EUR 1,800; to Mrs Arpat EUR 10,000 (non-pecuniary damage) and EUR 2,000 (costs and expenses)

Just satisfaction

Fener Rum Patrikliği (Ecumenical Patriarchate) v. Turkey (no. 14340/05)*

The applicant, Fener Rum Patrikliği (the Ecumenical Patriarchate), is an Orthodox church in Istanbul and represents the Orthodox minority in Turkey. In a judgment of 8July 2008 the Court held that the Turkish authorities were not entitled to deprive the applicant of its property without providing for appropriate compensation. The church had not received any compensation and it had therefore had to bear an individual and excessive burden, entailing a violation of Article1 of Protocol No.1 (protection of property). It further held that the question of the application of Article41 (just satisfaction) was not ready for decision and reserved it. In today’s judgment, the Court held that Turkey had to reregister the property in question in the land register in the applicant’s name and to pay to the applicant EUR 6,000 for non-pecuniary damage and EUR 20,000 for costs and expenses.

M.B. and Others v. Turkey (no. 36009/08)

The applicants, M.B., his wife, Z.P., and their two children, M.B. and T.B., are Iranian nationals who were born in 1960, 1959, 1989 and 1984 respectively and were living in Hakkari (Turkey) at the time of the events giving rise to the present application. On 30 July 2008, the European Court of Human Rights, acting under Rule39 of its Rules of Court, indicated to the Turkish authorities that the applicants should not be deported to Iran until 3September 2008; however, they were deported on the same day. When in Iran and escorted by the Iranian police to court, the applicants bribed the officers, escaped and subsequently re-entered Turkey. Relying on Article3 (prohibition of inhuman or degrading treatment, Article13 (right to an effective remedy) and Article5§4 (right to liberty and security), they complained that, as they had converted to Christianity, their removal to Iran would expose them to a real risk of death or ill-treatment and that they had no effective remedy at their disposal with which to challenge their deportation. Relying further on Article34 (right of individual petition), they complained of their deportation to Iran despite the Court’s indication.

(If applicants expelled) Violation of Article 3 (treatment)

Violation of Article 13 in conjunction with Article 3

No violation of Article 34

Just satisfaction: the finding of a potential violation is sufficient just satisfaction for non-pecuniary damage
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Bingöl v. Turkey (application no. 36141/04)

POLITICIAN WAS WRONGLY CONVICTED FOR HATE SPEECH OFFENCE

Unanimously

Violation of Article 10 (freedom of expression)

of the European Convention on Human Rights

Principal facts

The applicant, MrAbdulkerim Bingöl, is a Turkish national who was born in 1968 and lives in Muş.

At the material time he was a committee member in the party DEHAP (Democratic People’s Party) and took part in political activities in that connection. On 28 February 2003, during the DEHAP congress, Mr Bingöl gave a speech in which he criticised the Turkish State over the Kurdish question.

The public prosecutor in the State Security Court called for his conviction for supporting the illegal organisation PKK (Kurdistan Workers’ Party). The applicant was sentenced under the Criminal Code (Article 312 § 2) to one year and six months’ imprisonment for open incitement to racial hatred and hostility in society on the basis of a distinction between social classes, races or religions. That decision was upheld by the Court of Cassation.

After serving seven months of his prison sentence Mr Bingöl was released and requested his reinstatement, as a State employee, to the post of imam from which he had resigned in order to stand for election. That request was denied on account of his criminal conviction, together with his attempt to stand for election to parliament in 2007.

Complaints, procedure and composition of the Court

Relying in particular on Articles 10 (freedom of expression) and 14 (prohibition of discrimination), the applicant complained about his criminal conviction for having expressed an opinion as a politician, arguing that it was particularly harsh and that he was discriminated against for belonging to the Kurdish ethnic minority.

The application was lodged with the European Court of Human Rights on 26 July 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Kristina Pardalos (San Marino), Judges,

and also Sally Dollé, Section Registrar.

Decision of the Court

The Court first pointed out that the nature of the offending remarks was by no means comparable to those examined in the case of Garaudy 2, to which the Turkish Government had referred. In that case the Court had found that the remarks fell outside the protection of Article 10 – in accordance with Article 17 (prohibition of abuse of rights) of the Convention – taking the view that they were markedly revisionist and therefore ran counter to the fundamental Convention values of justice and peace.

In the present case it was not in dispute that the interference with the applicant’s freedom of expression had been prescribed by the Criminal Code. The Court expressed serious doubts, however, as to the existence in the case of any of the legitimate aims mentioned by the Government.

As to the question of “necessity of the interference in a democratic society”, the Court stressed that it had already dealt with cases concerning similar questions in which it had taken account of difficulties related to the fight against terrorism. In the present case the remarks corresponded to an analysis of the Kurdish question by a vociferous critic of the Turkish State’s policies since the foundation of the Republic, and the State Security Court had taken the view that the terms used had incited people to hatred and hostility. The Court found that those reasons were insufficient by themselves to justify the interference in question. Whilst certain passages portrayed the Turkish State in a very negative light, with a hostile connotation, they did not however advocate the use of violence. Above all, they did not seek to arouse deep or irrational hatred against those who were presented as responsible for the situation at issue.

The Court noted that the applicant had received a particularly harsh punishment, namely imprisonment for a year and a half and ineligibility from public service and from standing for election, whereas he had been a politician. The Court took the view that the remarks had been made in the context of a debate of legitimate public interest and that there was no evidence to justify a prison sentence in those circumstances.

The interference did not meet any compelling social need and was not therefore “necessary in a democratic society”. The Court thus found that there had been a violation of Article 10.

Having regard to that finding, the Court did not examine separately the complaint submitted under Article 14.

Under Article 41 (just satisfaction), the Court held that Turkey was to pay the applicant 15,000 euros (EUR) in respect of non-pecuniary damage and EUR 2,000 for costs and expenses.
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Karadag v. Turkey (application no. 12976/05)

NO LAWYER DURING PART OF POLICE CUSTODY, NO QUALIFIED LAWYER DURING TRIAL, no PRESUMPTION OF INNOCENCE: UNFAIR TRIAL

Unanimously

Violation of Articles 6 § 2 and 6§ 3c) and d)

in conjunction with Article 6 § 1 (right to a fair trial)

of the European Convention on Human Rights

Principal facts

The applicant, Serdar Menderes Karadağ, is a Turkish national who was born in 1974. At the time of lodging the application, he was in detention in Sinop prison (Turkey).

Criminal proceedings were opened against him following the murder of the owner of a mobile phone shop, who was found stabbed to death. On 5 January 2002 the applicant was taken into police custody. According to the transcript of his statement to the police on that day, he confessed to the murder, and there was a tick in the box marked “lawyer present during examination of witness”. On two subsequent occasions – during a reconstruction of the events and when giving evidence to the military authorities – the applicant was not assisted by a lawyer. In February 2002 he was charged with the murder. The Assize Court heard an eye-witness, Ö. B., who recognised Mr Karadağ.

On 30 May 2002 a television programme about the case was aired, with actors playing the parts of the applicant and the other people involved, interspersed with commentary, about the applicant’s state of mind among other things, and scenes from the reconstruction of the crime. The programme showed the applicant’s character stabbing the shopkeeper. It also featured testimonies by witnesses, including a police officer. Following the broadcast the applicant was hospitalised with severe depression.

On 26 September 2002 an investigation was opened into the person who had initially acted as the applicant’s counsel during his trial, there being some doubt as to whether she was a qualified lawyer. At that time Mr Karadağ was represented by a new lawyer, who requested that all the procedural steps taken when the applicant was not properly represented be taken afresh. His request was rejected.

On 1 November 2002 the Assize Court found the applicant guilty of murder and sentenced him to life imprisonment. That judgment was set aside by the Court of Cassation and the case was remitted. On 18 December 2003 the Assize Court found the applicant guilty of murder, based, among other things, on statements made by witnesses, including Ö. B. On 7 October 2004 the Court of Cassation rejected the applicant’s appeal against that judgment.

In 2007 the person who had represented the applicant during part of his trial was found guilty by the Assize Court of illegally practising law; she had opened a law firm, drawn up notarised documents and taken part in trials and enforcement proceedings.

Complaints, procedure and composition of the Court

Relying on Article 6 §§ 1, 2 and 3 (right to a fair trial), the applicant complained, among other things, that he had not been assisted by a lawyer while in police custody, that the proceedings against him had been unfair for various reasons – statements made under duress, lack of legal representation – and that his right to be presumed innocent had been violated by the television programme about his case at the time of his trial. Relying also on Article 5 (right to liberty and security) and Article 3 (prohibition of inhuman or degrading treatment), he also complained about violence allegedly suffered during police custody and the duration of that custody. Under Article 1 of Protocol No. 1 (protection of property), he complained about the fees paid to the bogus lawyer.

The application was lodged with the European Court of Human Rights on 18 March 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey),
Guido Raimondi (Italy), Judges,

and also Sally Dollé, Section Registrar.

Decision of the Court

Article 6 § 3 c) in conjunction with Article 6 § 1

The Court reiterated that in order for a trial to be fair the accused must have access to the full range of services provided by counsel, and that the absence of legal representation during the investigation constituted a breach of the requirements of Article 6. In this case, although the applicant had been represented by counsel during part of his time in police custody, he had had no counsel when he was taken to the scene of the crime for the reconstruction, or during his questioning by the military authorities. The Court accordingly found a violation of Article 6 § 3 c) in conjunction with Article 6 § 1.

Article 6 § 3 d) in conjunction with Article 6 § 1

Paragraphs 1 and 3 d) of Article 6 provided for an accused person to be able to challenge statements made by witnesses against him and to question the witnesses concerned. In this case, up until the hearing preceding the one at which sentence was pronounced, the applicant had not been represented by a qualified lawyer but by someone posing as a lawyer. His subsequent lawyer’s request for the procedural steps taken when his client had not been properly represented to be taken again had been rejected. The Court considered that the examination and remittal of the case by the Court of Cassation had not remedied the unfairness that had marked the initial proceedings. The failure to hear witnesses at the only stage in the judicial proceedings when the applicant had been represented by a bona fide lawyer had deprived him of the possibility of presenting his case in keeping with the principle of equality of arms and the adversarial principle. The Court accordingly found a violation of Article 6 § 3 d) in conjunction with Article 6 § 1.

Article 6 § 2

The television programme about Mr Karadağ’s case had been interspersed with real witness accounts, including that of a police investigator describing details of the investigation and the circumstances of the crime and leaving no doubt as to the applicant’s guilt. While the authorities had the right to inform the public about progress in criminal investigations, they had to respect the presumption of innocence. This had not been the case here, as the police had taken no such precautions in depicting Mr Karadağ as a criminal. Furthermore, the Turkish Government had provided no explanation as to how the press had been able to access the crime scene and film the reconstruction in which the applicant had taken part. The Court accordingly found a violation of Article 6 § 2.

Other complaints (Articles 3 and 5 and Article 1 of Protocol no. 1)

The applicant presented no evidence attesting to his alleged ill-treatment in police custody, and the two medical examinations carried out had revealed no traces of physical violence. The complaint under Article 3 was therefore rejected as being manifestly ill-founded.

Also, the application to the Court having been lodged more than six months after the end of his pre-trial detention, the applicant’s complaints under Article 5 were rejected as being out of time.

Lastly, the applicant’s complaint under Article 1 of Protocol No. 1 had been worded in general terms, with no evidence to support the allegations. It was accordingly rejected as being manifestly ill-founded.

Just satisfaction

By virtue of Article 41, the Court held that Turkey was to pay Mr Karadağ 7,200 euros (EUR) in respect of non-pecuniary damage and EUR 629 for costs and expenses.
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Gözel et Özer v. Turkey (applications no. 43453/04 et 31098/05)

VIRTUALLY AUTOMATIC CONVICTIONS of the media FOR PUBLICATION OF TEXTS BY BANNED ORGANISATIONS BREACHED THE CONVENTION

Unanimously

Violation of Article 10 (freedom of expression)

Violation of Article 6 § 1 (right to a fair trial) – M. Özer –

of the European Convention on Human Rights

Principal facts

The applicants are two Turkish nationals who live in Istanbul: Aylin Gözel, who was born in 1978, is the owner and editor of the monthly magazine Maya, and Aziz Özer, who was born in 1964, is the publisher and editor of the monthly Yeni Dünya İçin Çağrı. Both magazines are based in Istanbul.

In February 2003 an article entitled “Imminent war in Middle East threatens Turkish Bourgeoisie!” was published in Maya. It contained a statement by the central committee of an illegal organisation, the Marxist-Leninist/Turkish Communist Party, concerning hunger strikes by prisoners, about 100 of whom had died as a result, following violent clashes on 19December 2000 with security forces, in which officers and prisoners had been killed and wounded. Ms Gözel was charged with “propaganda through the medium of the press against the indivisible unity of the State, and publication of a statement by an illegal armed organisation”, two offences under the Prevention of Terrorism Act (“Law no. 3713”). She was acquitted of the first offence in September 2003 but was fined about 170 euros for the second. In addition, the publication of her magazine was suspended for one week on the ground that it had conveyed the views of an illegal organisation. That decision was upheld by the Court of Cassation.

In June 2002 an article entitled “The Great Workers’ Resistance of 15 and 16 June and the Revolutionary Movement in Turkey” was published in the magazine Yeni Dünya İçin Çağrı. The article, whose author remained anonymous, concerned peaceful demonstrations by workers on 15 and 16 June 1971. It particularly looked at the role of left-wing movements in those demonstrations, focussing on the leading contribution of Ibrahim Kaypakkaya, founder of the party TKP/ML who, according to the article, had efficiently guided the Marxist movement in Turkey. The magazine also published a statement by eight individuals who were in custody in connection with criminal proceedings against them for belonging to illegal organisations, under the title “To our People”. The prisoners stated that they had ceased their hunger strike in protest about F-type prisons2, but that they would pursue their resistance. Mr Özer was sentenced under Law no. 3713 to a fine of about 120 euros and the closure of the monthly magazine was ordered for two weeks, on the ground that the aim of the offence had been to undermine national security. An appeal by the applicant was dismissed by the Court of Cassation.

Complaints, procedure and composition of the Court

Relying on Article10 (freedom of expression), the applicants complained about their conviction for publishing what the Turkish courts considered to be statements made by illegal organisations and, in the case of Ms Gözel, about the ban on the publication of her monthly magazine. Relying on Article6§1 (right to a fair trial), Mr Özer further complained that the opinion of the Principal Public Prosecutor at the Court of Cassation had not been communicated to him, and under Article 7 (no punishment without law), he complained that he had been convicted for publishing statements of which he was not the author. He also relied on Article 1 of Protocol No. 1 (protection of property) in respect of a seizure order made by the Assize Court.

The applications were lodged with the European Court of Human Rights respectively on 20September 2004 and 25 May 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Danutė Jočienė (Lithuania),

András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Guido Raimondi (Italy), Judges,

and also Stanley Naismith, Section Registrar.

Decision of the Court

Article 10

The interference with the applicants’ freedom of expression had a legal basis, namely Lawno. 3713, which was directed against anyone who “printed or published statements or leaflets of terrorist organisations”. That interference further pursued the legitimate aims of maintaining public safety and the prevention of disorder and crime in the context of the fight against terrorism.

The applicants had been convicted for publishing three texts that the domestic courts had characterised as “terrorist organisation statements” without taking into account their context or content. In fact, two of the texts had been published without any journalist’s comments and the article “The Great Workers’ Resistance of 15 and 16 June and the Revolutionary Movement in Turkey” consisted more of an analysis of the left-wing movement in Turkey.

The Court was prepared to take into account the difficulties related to the fight against terrorism and took the view that States were entitled to take effective measures to counter public provocation to commit terrorist offences. However, as regards writings emanating from prohibited organisations it was appropriate to have regard not only to the message’s author and recipients but also to the content. To condemn a text simply on the basis of the identity of the author would entail the automatic exclusion of groups of individuals from the protection afforded by Article 10. If the opinions expressed did not constitute hate speech or stir up violence, States were not entitled to rely on national security to restrict the public’s right to receive information by using the criminal law against the media.

The grounds given by the Turkish courts for the interference in question, while pertinent, were not sufficient. This lack of reasoning stemmed from the very wording of Law no.3713, which contained no obligation for the judges to carry out a textual or contextual examination of the writings, applying the criteria established and implemented by the Court under Article 10. The Court had found a violation of that provision in numerous cases against Turkey in which media professionals had been convicted for publishing statements by terrorist organisations, without any further analysis by the judges. This virtually automatic repression, without taking into account the objectives of the media professionals or the right of the public to be informed of another view of a conflictory situation, could not be reconciled with the freedom to receive or impart information or ideas.

Accordingly, the applicants’ conviction and the measures taken to stop publication were not necessary in a democratic society. The Court found that there had been a violation of Article10.

Other Articles

As the Turkish Government had not provided any convincing argument concerning the failure to transmit to Mr Özer the opinion of the Principal Public Prosecutor at the Court of Cassation, the Court found that there had been a violation of Article 6 § 1.

The complaints under Article 7 and Article 1 of Protocol No. 1 were related to the complaint examined under Article 10. Having regard to the Court’s finding concerning the latter provision, it was not necessary to examine those other complaints separately.

Just satisfaction

Under Article 41 the Court held that Turkey was to pay 170 euros (EUR) to Ms Gözel and EUR120 to Mr Özer for pecuniary damage, and EUR 2,000 to Ms Gözel and EUR3,000 to Mr Özer for non-pecuniary damage, together with EUR 2,000 to each applicant for costs and expenses.

In addition, having regard to its findings to the effect that the wording and application of Lawno. 3713 had resulted in a violation of Article 10 in respect of both applicants, the Court observed that to bring the relevant domestic law into compliance with Article 10 would constitute an appropriate form of redress by which to put an end to the violation in question.
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Yetis and Others v. Turkey (application no 40349/05)

SYSTEMIC problEm CONCERNING expropriation PROCEDURE

Unanimously

Violation of Article 1 of Protocol No. 1 (protection of property)

to the European Convention on Human Rights

Principal facts

The applicants, Hüsne Yetiş, Gülhan Yücel, Fatma Ergin, Hatice Ergin and Ali Mehmet Yetiş, are five Turkish nationals who were born in 1928, 1969, 1947, 1963 and 1965 respectively and live in Niğde (Turkey). In December 2000 the authorities declared that it was in the public interest to expropriate farm land belonging to them with a view to building a motorway. As no agreement was reached on the amount of compensation for the expropriation, on 27 May 2002 the authorities brought an action in the Ulukışla District Court, seeking an assessment of the amount and an entry in the land register recognising their ownership of the land in question. After commissioning three expert reports, on 14October 2002 the court held that on the date on which the action had been brought, the value of the land had been more than 32 billion Turkish liras and ordered the authorities to pay that amount into a blocked bank account. The payment was made on 22November2002. In a judgment of 26 November 2002, which was final as regards the transfer of ownership but subject to an appeal on points of law as regards the amount of compensation, the court directed that the sum was to be paid to the applicants, without any default interest, and that the authorities were to be entered in the land register as owners of the land. On 18 November 2003 the Court of Cassation quashed the first-instance judgment.

Following two further expert reports produced at its request, on 15 October 2004 the District Court assessed the total amount of compensation (as of the date on which the action had been brought) at more than 68 billion Turkish liras. It directed that the outstanding balance of approximately 36 billion Turkish liras was to be paid into the specially-opened bank account, but rejected the applicants’ request for interest to be payable on the additional compensation for the expropriation at the maximum rate applicable under Article 46 of the Constitution. The sum due was paid to the applicants. On 12 May 2005 the Court of Cassation dismissed an appeal on points of law and upheld the first-instance judgment.

At the time of the events, there was a very high rate of inflation in Turkey.

Complaints, procedure and composition of the Court

The applicants complained that the compensation they had received for the expropriation had not reflected the real value of their land at the time when it had been paid. They submitted that a considerable amount of time had passed between the dates on which the land had been valued and the compensation paid, and that no system was in place to offset the resulting depreciation. They further argued that in order to afford redress for the loss thus sustained, the domestic courts should have applied the maximum interest rate applicable under Article 46 of the Constitution, but had not done so. The applicants relied on Article 1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair hearing).

The application was lodged with the European Court of Human Rights on 25 October 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Guido Raimondi (Italy), judges,

and also Stanley Naismith, Deputy Section Registrar.

Decision of the Court

The Court noted firstly that the applicants had been deprived of their property in accordance with Turkish law and had not contested the actual amount of the compensation for the expropriation. Its task was therefore limited to determining whether they had had to bear a disproportionate and excessive burden as a result of the alleged depreciation in the compensation between the date on which the value of the property had been assessed (the date of the action in the District Court) and the date of payment.

At the outset, the Court dismissed the argument that the maximum rate of interest applicable under Article 46 of the Constitution should have been applied in this case. According to the settled case-law of the Court of Cassation, that rate was applicable only if a final award of compensation for expropriation remained unpaid. That had not been the case here, since the compensation awarded by the District Court for the expropriation had been paid immediately.

The Court then examined the question of the loss in value of the compensation. Seeing that the applicants had been paid the compensation in two instalments, the first at the end of the first round of proceedings in the District Court and the second at the end of the second round of proceedings in the same court, the Court considered the two rounds of proceedings separately.

With regard to the first round of proceedings, the Court observed that no default interest had been payable on the sum awarded to the applicants at the end of that round, despite the fact that during the period in question (from the date on which the action was brought until the judgment) the average annual rate of inflation had been 31.5%. As a result, the compensation awarded to the applicants for the expropriation had decreased in value by 14.68%, a considerable amount. Even if the applicants had been able to continue using the land during the proceedings – which they had not – that would not have sufficiently offset such a loss. Furthermore, no legitimate “public interest” ground could have justified reimbursement of less than the full market value of the applicants’ land. The Court observed that the difference between the value of the compensation for the expropriation on the date on which the court action had been brought and the value when it had actually been paid was due to the lack of default interest. Such a difference had upset the fair balance that should have been maintained between the protection of the applicants’ right of property and the demands of the general interest.

With regard to the second round of proceedings, the Court could not but observe that no default interest had been payable on the additional compensation for expropriation awarded to the applicants at the end of that round either, although the average annual rate of inflation had been 15% between the date on which the court action had been brought and that of the second judgment. During those two years and seven months, the additional compensation had decreased in value by approximately 43%. The Court therefore considered that, during this second period too, the applicants had had to bear a disproportionate and excessive burden that could not be justified by a legitimate general interest.

Accordingly, there had been a violation of Article 1 of Protocol No. 1.

In view of its conclusions concerning Article 1 of Protocol No. 1, it was not necessary for the Court to examine separately whether there had also been a violation of Article 6 § 1.

Article 46 (binding force and execution of judgments)

The Court observed that the violation it had found had originated in a systemic problem connected with the absence in Turkish law of a mechanism whereby the national courts could take account of the potential depreciation in the value of compensation awarded for expropriation, as a result of the combined effect of the length of proceedings and inflation. More than 200 similar applications were currently pending before the Court, and the deficiencies in national law identified in the applicants’ case could give rise to a large number of subsequent cases. This was an aggravating factor as regards the State’s responsibility under the Convention for an existing or past state of affairs.

The Court reaffirmed that Turkey was free, subject to monitoring by the Committee of Ministers, to choose the means of executing the Court’s judgments. It nevertheless observed that in order to execute the present judgment, Turkey would undoubtedly have to adopt general measures to prevent further similar violations. Without prejudice to any other measures that Turkey might envisage, the Court held that the most appropriate form of redress would be to incorporate into the Turkish legal system a mechanism for taking account of potential depreciation in the value of compensation for expropriation as a result of the combined effect of the length of proceedings and inflation. This aim could be achieved, for example, by charging default interest to offset such depreciation or, failing that, by awarding appropriate redress for losses sustained by those concerned.

Article 41 (just satisfaction)

The Court held that Turkey was to pay the applicants, jointly, 16000 euros (EUR) for pecuniary damage (to cover the loss in value of the compensation for expropriation during the course of the proceedings for assessment of the compensation) and EUR 500 for costs and expenses. As to their remaining claims, the finding of a violation afforded sufficient redress for any non-pecuniary damage the applicants might have suffered as a result of the facts of the case.
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D.B. v. Turkey (application no 33526/08)

ASYLUM SEEKER’s detention illegal and

representation before the court seriously hampered

Unanimously:

Violation of Article 5 §§ 1 and 4 (right to liberty and security)

and Article 34 (individual applications)

of the European Convention on Human Rights

Principal facts

The applicant, D.B., is an Iranian national who was born in 1984. He is currently in Sweden. He was an active member of the Communist Worker’s Party of Iran and the Freedom and Equality Seeking Students Movement in Iran. He was also on the board of editors of a well-known student journal. He submitted that numerous students involved in similar activities were arrested and imprisoned in 2007. Early in 2008, he arrived illegally in Turkey.

On 5 April 2008 D.B. was arrested by Turkish security forces and placed in the Edirne Foreigners’ Admission and Accommodation Centre. On 24 July 2008, his application for temporary asylum was rejected on the grounds of his ties with another Iranian national who presented a risk for national security. On the same day, D.B. was served with that decision and was informed that, unless he lodged an objection within two days, he would be deported to his home country. He lodged such an objection on 25 July 2008, requesting that the Turkish authorities contact the UNHCR, his lawyer and a non-governmental organisation, in order to receive documents and detailed information regarding his activities in Iran. On 9 September 2008 his objection was rejected by the Ministry of the Interior, which considered that, in the light of D.B.’s militant background, there was a real risk that he would be taken to the United States of America where he would undergo military training and that he would be part of military operations targeting Iran. On 4 November 2008 D.B. was interviewed by the UNHCR’s Ankara office. On 20 March 2009 he was granted refugee status under the UNHCR’s mandate.

D.B. alleged that in both Foreigners’ Admission and Accommodation Centres (in Edirne, and later in Kırklareli) in which he was held, he had been kept in solitary confinement. The Turkish Government maintained that the Foreigners’ Admission and Accommodation Centres are not prisons, nor detention centres: there were no prison cells or sections where D.B. could be kept in solitary confinement; neither was there any instruction to that effect.

In April 2009, D.B.’s lawyer brought administrative proceedings asking for his release. He submitted that the Government of Sweden had accepted D.B. within the refugee quota for Sweden and that an aeroplane ticket to Sweden was booked for him for 27 May 2009. His request was rejected on 6 May 2009 by Ankara Administrative Court. That decision was upheld on 24 June 2009 by Ankara Regional Administrative Court. On 26 June 2009, D.B.’s lawyer renewed his request before Ankara Administrative Court. On 19 November 2009, the latter ordered D.B.’s release. On 24 November 2009, D.B. escaped from the Kırklareli Centre, but then surrendered to the police in order to be released, which was finally done on 3 February 2010.

D.B. left Turkey on 4 March 2010 and arrived in Sweden where he was granted refugee status.

Complaints, procedure and composition of the Court

Relying on Article 5 (right to liberty and security), D.B. alleged that his detention pending extradition in Turkey had been unlawful, and that he did not have access to an effective remedy by which he could have challenged it. Relying on Article 3 (prohibition of ill treatment) he further complained, in particular, of having been held in solitary confinement for eight months during his detention pending extradition.

The application was lodged with the European Court of Human Rights on 17 July 2008. On the same day, the President of the Chamber to which the case had been allocated decided, in the interests of the parties and the proper conduct of the proceedings before the Court, to indicate to Turkey, under Rule 39 of the Rules of Court, that D.B. should not be deported to Iran until 29 August 2008. His representative was also asked to submit a power of attorney authorising him to lodge an application with the Court on behalf of D.B.. However, D.B.’s lawyer was prevented by the Edirne Foreigners’ Admission and Accommodation Centre administration from visiting his client. The authorities argued that the reason for this was that the lawyer did not have a power of attorney to meet D.B. The Chamber President prolonged the interim measure indicated under Rule 39 until 24 October 2008. He also requested Turkey to allow, before 3 October 2008, D.B.’s lawyer - or any lawyer - to have access to him. Subsequently, the Kırklareli Foreigners’ Admission and Accommodation Centre administration which refused to let a lawyer see D.B. On 8 October 2008, the Court’s interim measure indicated under Rule 39 was extended until further notice. Finally on 21 October 2008, a lawyer was allowed to meet D.B., who signed an authority form empowering his representative to represent him in the proceedings before the Court. In view of those circumstances, the Court raised the question of Turkey’s compliance with its obligation under Article 34 (individual applications), and a question on that point was put to the parties.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Kristina Pardalos (San Marino), judges,

and also Stanley Naismith, Section Registrar.

Decision of the Court

Alleged unlawful detention (Article 5 § 1)

The Court had already examined the same grievance in another case, where it had found that the placement of those applicants in the Kırklareli Foreigners’ Admission and Accommodation Centre had constituted a deprivation of liberty. It had concluded that, in the absence of clear legal provisions establishing the procedure for ordering and extending detention with a view to deportation and setting time-limits for such detention, the applicants’ deprivation of liberty had been unlawful under Article 5.

The Court observed that the circumstances in D.B.’s case were almost the same. Moreover, by submitting that D.B. had escaped from the Kırklareli Centre, the Government implicitly accepted that he had been deprived of his liberty.

There had therefore been a violation of Article 5 § 1

Alleged lack of remedy to challenge the lawfulness of the deprivation of liberty (Article 5 § 4)

The Court noted in particular that D.B.’s lawyer had requested the annulment of the decision not to release D.B. on 26 June 2009 and that Ankara Administrative Court’s decision ordering D.B.’s release was only adopted on 19 November 2009. Having regard in particular to the time which elapsed between these dates, the Court found that the judicial review could not be regarded as a “speedy” reply to D.B.’s petition (as a comparison: in another case, the Court had decided that a period of 17 days for examining an appeal against detention during extradition proceedings had been too long).

The Turkish legal system had not provided D.B. with a remedy whereby he could obtain speedy judicial review of the lawfulness of his detention. There had therefore been a violation of Article 5 § 4.

Alleged placement in solitary confinement (Article 3)

Neither D.B., nor the Turkish Government, provided the Court with sufficient details concerning whether D.B. was placed in solitary confinement. The Court considered that in view of its findings regarding the lawfulness of the D.B.’s detention in Edirne and Kırklareli Centres, the main legal question concerning that detention had been examined.

Hence, there was no need to make a separate ruling on this part of D.B.’s application.

Delay before D.B. could see a lawyer, in spite of interim measures indicated under Rule 39 (Article 34)

The Court underlined that the Government had failed to comply with the interim measure indicated under Rule 39 of the Rules of Court.

It had further to determine whether there were objective impediments which prevented the Turkish Government from complying with the interim measure in due time. In this connection, the Court could not accept the argument put forward by the authorities to the effect that D.B. could not meet a lawyer in order to provide a power of attorney for the Court because that lawyer did not have a power of attorney to meet D.B. in the first place. Because of that initial administrative obtuseness, the Court considered that the application had been put in jeopardy, since D.B. could not sign a power of attorney and provide more detailed information concerning the alleged risks that he would face in Iran.

The Court concluded that D.B.’s effective representation before the Court had been seriously hampered. In the Court’s view, the fact that he had subsequently been able to meet a lawyer, sign the authority form and provide the information regarding his situation in Iran had not altered the lack of timely action by the authorities, which had been incompatible with Turkey’s obligations. There had therefore been a violation of Article 34.

Just satisfaction (application of Article 41)

The Court held that Turkey had to pay D.B. 11,000 euros (EUR) for the non-pecuniary damage that he had sustained as a result of the violations, together with EUR 158 for costs and expenses.

13.07.2010

Alipour and Hosseinzadgan v. Turkey (nos. 6909/08, 12792/08 and 28960/08)

The applicants, Mohammad Jaber Alipour and Raha Hosseinzadgan, are Iranian nationals who were born in 1973 and 1978 respectively. MrAlipour fled Iran and arrived in Turkey in November 2000 as he was being persecuted by the Iranian authorities. In June 2009 MsHosseinzadgan decided to withdraw her applications before the European Court of Human Rights as she had been granted refugee status by the Swedish Government. The Court therefore decided to strike her applications out of its list of cases. Mr Alipour now lives in Sweden where he has been granted refugee status by the United Nations High Commissioner for Refugees. He mainly complained that his removal to Iran would expose him to a real risk of ill-treatment and death. He also complained about the unlawfulness and conditions of his detention in the Kırklareli Foreigners’ Admission and Accommodation Centre where he had been held. He relied on Article3 (prohibition of inhuman or degrading treatment) and Article5§1 (right to liberty and security).

(Mr Alipour) Violation of Article 5 § 1

(Mr Alipour) No violation of Article 3

Just satisfaction: to Mr Alipour EUR 9,000 (non-pecuniary damage)

Çerikçi v. Turkey (no. 33322/07)*

The applicant, Turan Çerikçi, is a Turkish national who was born in 1958 and lives in Istanbul. He is a council employee in Beyoğlu. He was disciplined for unauthorised absence from work after participating, as a trade union member, in a national Labour Day celebration on 1May 2007. His appeals were dismissed. Relying on Article11 (freedom of assembly and association) and Article13 (right to an effective remedy), he complained about the disciplinary measure and the lack of a remedy by which to challenge it.

Violation of Article 11

Violation of Article 13

Just satisfaction: EUR 1,800 (non-pecuniary damage)

Dbouba v. Turkey (no. 15916/09)

The applicant, Saafi Ben Fraj Dbouba, is a Tunisian national who was born in 1967. An active sympathiser of the Islamic Tendency Movement, now known as Ennahda, he left Tunisia in 1990 due to persecution by the security forces. He is currently being held in the Gaziosmanpaşa Foreigners’ Admission and Accommodation Centre in Kırkareli (Turkey) and has criminal proceedings pending against him for membership of Al-Qaeda. He alleged that his detention is unlawful and that, if extradited to his country of origin, he would be at real risk of torture and ill-treatment due to his affiliation with Ennahda. He relied on Article3 (prohibition of torture, and inhuman or degrading treatment), Article5§§1, 2, 4 and5 (right to liberty and security) and Article13 (right to an effective remedy).

(If applicant expelled) Violation of Article 3 (treatment)

Violation of Article 13 in conjunction with Article 3

Violation of Article 5 §§ 1, 2, 4 and 5

Just satisfaction: release of applicant at earliest possible date, EUR 11,000 (non-pecuniary damage) and EUR4,000 (costs and expenses)

Karagöz and Others v. Turkey (nos.14352/05, 38484/05 and 38513/05)

The applicants, Gönül Karagöz, Haydar Ballıkaya and Bekir Çadırcı, are Turkish nationals who were born in 1974, 1965 and 1974 respectively and live in Istanbul. Arrested in 1997 on suspicion of involvement in terrorist organisations, the applicants alleged that they had been tortured while in police custody at Istanbul Security Headquarters and that the ensuing criminal proceedings against the police officers concerned had been ineffective. They relied in particular on Article3 (prohibition of torture or inhuman or degrading treatment) and Article13 (right to an effective remedy).

Violation of Article 3 (prohibition of torture)

Violation of Article 3 (lack of an effective investigation)

(Mr Çadırcı) Violation of Article 13

Just satisfaction:

-non-pecuniary damage: to Ms Karagöz, EUR 48,000, to Mr Ballıkaya, 40,000 EUR, to MrÇadırcı, EUR30,000

-costs and expenses: to Mr Ballıkaya andMrÇadırcı, each, EUR3,500

20.07.2010

Altıparmak v. Turkey (no. 27023/06)*

The applicant, Sevgül Altıparmak, is a Turkish national who was born in 1973 and lives in Malatya (Turkey). In 2002 she brought an action for damages on account of her husband’s murder. She complained that she had been required to pay a fee in order to be notified of the District Court’s judgment, in which she had been awarded damages, and submitted that she had thus been denied the opportunity to institute enforcement proceedings. She relied in particular on Article6§1 (right of access to a court).

Violation of Article 6 § 1 (fairness)

Just satisfaction: Turkey shall, within three months from the date on which the judgment becomes final, ensure that the obstacles hindering the enforcement of the national judgment at issue be lifted. It shall also pay EUR7,200 (non-pecuniary damage).

Revision

Volkan Özdemir v. Turkey (no. 29105/03)

Following the death of Mr Özdemir in February 2007, his representative requested revision of the European Court of Human Right’s judgment of 20October 2009 in which it had held that there had been a violation of Article3 (prohibition of inhuman or degrading treatment) on account the applicant’s ill-treatment in police custody and the lack of an effective investigation into that complaint. In its judgment today, the Court considered that the award made to the deceased applicant should be paid, jointly, to his heirs.
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Abdolkhani and Karimnia v. Turkey (No. 2)

(Application no. 50213/08)

Holding refugees for three months in police headquarters’ BASEMENT breached the convention

Unanimously

Violation of Article 3 (prohibition of inhuman or degrading treatment)

– with regard to the detention at Hasköy police headquarters –

of the European Convention on Human Rights

Principal facts

The applicants, Mohsen Abdolkhani and Hamid Karimnia, are two Iranian nationals who were born in 1973 and 1978 respectively and currently live in Sweden. Refugees under the mandate of the United Nations High Commissioner for Refugees (UNHCR), they entered Turkey in June 2008 and, arrested at a gendarmerie road checkpoint as their passports were found to be false, were placed in detention at Hasköy police headquarters. They were subsequently transferred in September 2008 to Kırklareli Foreigners’ Admissions and Accommodation Centre.

The applicants were held in the basement of Hasköy Police Headquarters. According to them, it was damp, with insufficient natural light. They also submitted that because of overcrowding – 83co-detainees in 70m² during the first five weeks – they had to sleep on the floor. They further reported, among other things, dirty blankets infected with lice, dermatological diseases and infections with no medical assistance, as well as insufficient food. According to them, they also had to wear the same clothes for three months and communications were not allowed except for one visit from a UNHCR officer. The authorities refused the written complaints regarding those conditions sent by the applicants. The Turkish Government submitted that the new facility built in Hasköy provided adequate medical assistance, a garden, bathrooms, and food three times a day.

Following their request to the European Court of Human Rights, the applicants were granted interim measures (under Rule39 of the Rules of Court) whereby the Court indicated to the Turkish Government that the applicants should not be deported to Iran or Iraq in the interests of the parties and the proper conduct of the proceedings.

Complaints, procedure and composition of the Court

Relying on Article3, the applicants complained about the conditions of their detention in both the police headquarters and the Foreigners’ Admissions and Accommodation Centre.

The application was lodged with the European Court of Human Rights on 21October 2008.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Dragoljub Popović (Serbia),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Kristina Pardalos (San Marino),
Guido Raimondi (Italy), judges,

and also Stanley Naismith, Section Registrar.

Decision of the Court

Notwithstanding the fact that the existence of domestic remedies capable of affording redress to the applicants in relation to their complaint concerning the conditions of detention was not established with certainty, legal assistance was denied to the applicants when at the police headquarters, thus preventing them from raising their complaint before the administrative and judicial authorities.

The Court accordingly dismissed the Turkish Government’s objection concerning the alleged non-exhaustion of domestic remedies and declared that complaint admissible.

Article 3, Conditions of detention at Hasköy Police Headquarters

The applicants had been held in the basement of the police headquarters for three months. The Court noted that no relevant photographs indicating the conditions of detention there had been provided by the Turkish Government – the pictures submitted showed the new foreigners’ guesthouse, built subsequent to the applicants’ transfer.

Even assuming that the Turkish Government’s estimate of 42detainees in the facility was accurate, holding that many people in 70 m², even for a duration as short as one day, constituted severe overcrowding.

The European Committee for the Prevention of Torture (CPT) had emphasised that, the period of time spent by immigration detainees in ordinary police detention facilities should be kept to the absolute minimum because the conditions there might generally be inadequate for prolonged periods2.

While the Court could not check the veracity of all the applicants’ allegations – as a result of the failure of the government to submit documentary evidence – the length of detention and the overcrowding were sufficient to conclude that the conditions of detention at Hasköy Police Headquarters amounted to degrading treatment contrary to Article3.

Article 3, Conditions of detention in the Kırklareli Foreigners’ Admission and Accommodation Centre

It could not be unequivocally concluded that the person in the photos submitted by the applicants in support of their allegations, and showing a skin rash, was MrAbdolkhani. The Court further observed that these pictures had been taken just the day before the submission to the Court and that there had been no mention in the case file of MrAbdolkhani requesting a medical examination. That part of the complaint was therefore rejected as manifestly ill-founded.

The Court noted that it had already examined allegations almost identical to the applicants’ concerning the material conditions in Kırklareli Foreigners’ Admission and Accommodation Centre and had found that they had not been so severe as to bring them within the scope of Article 33. The Court considered that the applicants had not put forward any new argument capable of persuading it to reach a different conclusion. It followed that that part of the application was also rejected as manifestly ill-founded.

Just satisfaction

Under Article 41, the Court held that Turkey was to pay 9000euros (EUR) to each applicant for non-pecuniary damage, and EUR 1 950 to them jointly for costs and expenses, less the EUR850 granted by way of legal aid.

27.07.2010

Karaarslan v. Turkey (no. 4027/05)

The applicant, Utku Karaarslan, is a Turkish national who was born in 1970 and lives in Ankara. Relying on Article6§1 (right to a fair hearing), he complained about the unfairness of proceedings before the Supreme Military Administrative Court. In particular, he complained that he had not been allowed access to classified information submitted by the Ministry of Defence and that the written opinion of the principal public prosecutor had not been communicated to him.

Two violations of Article 6 § 1 (fairness)

Just satisfaction: EUR 6,500 (non-pecuniary damage) and EUR540 (costs and expenses)
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Aksu v. Turkey (application nos. 4149/04 and 41029/04)

REFERENCE TO STEREOTYPED IMAGE OF ROMA IN ACADEMIC STUDY AND DICTIONARY NOT DISCRIMINATORY

No violation of Article 14 (prohibition of discrimination)

in conjunction with Article 8 (right to respect for private and family life)

of the European Convention on Human Rights

Principal facts

The applicant, Mustafa Aksu, is a Turkish national who was born in 1931 and lives in Ankara. He is of Roma origin and alleged that two government-funded publications included remarks and expressions that reflect anti-Roma sentiment.

On behalf of the Turkish Gypsy associations, Mr Aksu filed a petition with the Ministry of Culture in June 2001, complaining that a book published by the Ministry, entitled “The Gypsies of Turkey”, contained passages that humiliated Gypsies. In particular, he claimed that the author stated that Gypsies engaged in criminal activities, living as “thieves, pickpockets, swindlers, robbers, usurers, beggars, drug dealers, prostitutes and brothel keepers”. MrAksu therefore requested that the sale of the book be stopped and all copies seized.

Informed by the Ministry of Culture that, according to its publications advisory board, the book reflected scientific research, and that the author would not allow any amendments, MrAksu brought civil proceedings against the ministry and the author of the book. He requested compensation and asked for the book to be confiscated and for its publication and distribution to be stopped. In September 2002, Ankara Civil Court dismissed the requests in so far as they concerned the author and decided that it lacked jurisdiction as regards the case against the Ministry. The Court of Cassation upheld the judgment and eventually dismissed MrAksu’s request for rectification in December 2003. In April 2004 the administrative court dismissed the complaint subsequently lodged by MrAksu against the ministry. Both the civil court and the administrative court held that the book was the result of academic research and that the passages in question were not insulting.

The second publication, a dictionary for school pupils, had been published in 1998 by a language association and had been funded by the Ministry of Culture. In April 2002 MrAksu sent a letter to the language association on behalf of the Confederation of Gypsy Cultural Associations, alleging that certain entries in the publication, such as “gypsyness” for stinginess and greediness, were insulting and discriminatory against Gypsies. He asked the association to remove a number of expressions from the dictionary.

Having received no reply, MrAksu brought civil proceedings against the association in April2003, requesting that the expressions in question be removed and asking for compensation for the non-pecuniary damage he had suffered. In July 2003, the civil court dismissed the case, holding that the definitions in the dictionary were based on historical and sociological facts and that there had been no intention to humiliate or debase an ethnic group. It further noted that there were similar expressions in Turkish concerning other ethnic groups, which were also included in dictionaries. The judgment was upheld by the Court of Cassation in March 2004.

Complaints, procedure and composition of the Court

The applicant complained, in two separate applications, that certain passages and expressions included in the two publications reflected clear anti-Roma sentiment and that the refusal of the domestic courts to award compensation demonstrated a bias against Roma. He relied on Article14 (prohibition of discrimination) and Article6 (right to a fair trial).

The first application was lodged with the European Court of Human Rights on 23January 2004 and the second on 4 August 2004. The Court decided to join them in view of their similar subject matter.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal),

Danutė Jočienė (Lithuania),

Dragoljub Popović (Serbia),

Nona Tsotsoria (Georgia),

Işıl Karakaş (Turkey),

Kristina Pardalos (San Marino), judges,

and Stanley Naismith, Deputy Section Registrar.

Decision of the Court

The applicant’s victim status

The Court found that Mr Aksu had victim status under the Convention. He was of Roma origin and felt offended by the language used in the publications in question. Although he had not been targeted directly in person by the author of the book or the publisher of the dictionary, he had been able under domestic law to argue his cases before the national courts at two levels of jurisdiction.

Article 14 in conjunction with Article 8

As to the merits of the case, the Court found it more appropriate to examine MrAksu’s request under Article14 in conjunction with Article8.

The Court reiterated that Article 8 did not merely compel the State to abstain from arbitrary interference with an individual’s private life, but could also give rise to positive obligations to adopt measures designed to secure respect for private life. In the present case, the Court observed that MrAksu had been able to argue his cases thoroughly before the domestic courts and that it was clear from the case file that the domestic courts had conducted a thorough examination of the cases. They had thereby provided a forum for solving the dispute between private persons as part of their obligations under Article8.

The Court further underlined that the domestic courts were in a better position to evaluate the facts of a given case and that it was not its function to deal with errors of fact or law allegedly made by a national court, except where they might have infringed rights and freedoms protected by the Convention.

As regards the book “The Gypsies of Turkey”, the Court noted that the passages cited by MrAksu, when read on their own, appeared to be discriminatory or insulting. However, examined as a whole, the book did not allow a reader to conclude that the author had any intention of insulting the Roma community. It was made clear in the conclusion to the book that it was an academic study which conducted a comparative analysis and focused on the history and socio-economic living conditions of the Roma people in Turkey. The Court observed that the author in fact referred to the biased portrayal of the Roma and gave examples of their stereotyped image. It was important to note that the passages referred to by MrAksu were not the author’s comments but examples of the perception of Roma people in Turkish society.

As regards the dictionary, the Court observed that the expressions and definitions in question were prefaced with the comment that they were of a metaphorical nature. The Court therefore found no reason to depart from the domestic courts’ findings that MrAksu had not been subjected to discriminatory treatment because of the expressions listed.

The Court concluded, by four votes to three, that it could not be said that MrAksu had been discriminated against on account of his ethnic identity as a Roma, or that there had been a failure on the part of the authorities to take the necessary measures to secure respect for the applicant’s private life. There had therefore been no breach of Article14 taken in conjunction with Article8.

Judges Tulkens, Tsotsoria and Pardalos expressed a joint dissenting opinion which is annexed to the judgment.
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Dink v. Turkey (applications no. 2668/07, 6102/08, 30079/08, 7072/09 and 7124/09)

THE AUTHORITIES FAILED IN THEIR DUTY TO PROTECT THE LIFE AND FREEDOM OF EXPRESSION OF THE JOURNALIST FIRAT (HRANT) DINK

Unanimously:

Two violations of Article 2 (right to life – lack of an effective investigation),

violation of Article 10 (freedom of expression) and

violation of Article 13 (right to an effective remedy) in conjunction with Article 2

of the European Convention on Human Rights

Principal facts

The applicants are six Turkish nationals: Fırat Dink, who was known under the pen name of Hrant Dink, his wife (Rahil Dink), his brother (Hasrof Dink) and Fırat and Rahil Dink’s three children (Delal Dink, Arat Dink and Sera Dink). Fırat Dink was born in 1954 and was assassinated on 19 January 2007. The remaining applicants were born in 1959, 1957, 1978, 1979 and 1986 respectively and live in Istanbul. Fırat Dink, a Turkish journalist of Armenian origin, was publication director and editor-in-chief of Agos, a bilingual Turkish-Armenian weekly newspaper published in Istanbul since 1996.

Between November 2003 and February 2004 Fırat Dink published eight articles in Agos in which he expressed his views on the identity of Turkish citizens of Armenian origin. In particular, in the sixth and seventh articles of the series, he wrote that Armenians’ obsession with having their status as victims of genocide recognised had become their raison d’être, that this need on their part was treated with indifference by Turkish people and that this explained why the traumas suffered by the Armenians remained a live issue. In his view, the Turkish element in Armenian identity was both a poison and an antidote. He added that Armenian identity could come to terms with its Turkish component in one of two ways. Either Turkish people could display empathy towards Armenians – something that would be difficult to achieve in the short term – or the Armenians could come to terms with the Turkish element by characterising the events of 1915 in a manner independent of the characterisation accepted by the world at large and by Turkish people. In the eighth article Mr Dink, pursuing the line of argument begun in the rest of the series, wrote that “the purified blood that will replace the blood poisoned by the ‘Turk’ can be found in the noble vein linking Armenians to Armenia, provided that the former are aware of it.” Mr Dink was of the view that the Armenian authorities should make more active efforts to strengthen ties with the country’s diaspora, as a basis for a healthier national identity. He published a further article in which he referred to the Armenian origins of Atatürk’s adoptive daughter. Extreme nationalist groups responded to the articles by staging demonstrations and writing threatening letters.

In February 2004 a nationalist extremist lodged a criminal complaint against Fırat Dink, alleging that the latter had insulted Turkish people with his use of the phrase “the purified blood that will replace the blood poisoned by the ‘Turk’ can be found in the noble vein linking Armenians to Armenia”. In April 2004 the Şişli (Istanbul) public prosecutor’s office instituted criminal proceedings against Fırat Dink under the article of the Turkish Criminal Code which made it an offence to denigrate “Turkishness” (Türklük) (Turkish identity). In May 2005 an expert report concluded that Fırat Dink’s remarks had not insulted or denigrated anyone, since what he had described as “poison” was not Turkish blood, but rather Armenians’ obsession with securing recognition that the events of 1915 amounted to genocide. In October 2005 the Şişli Criminal Court found Mr Dink guilty of denigrating Turkish identity and sentenced him to six months’ imprisonment, suspended. The court held that the public could not be expected to read the whole series of articles in order to grasp the real meaning of his remarks. On 1 May 2006 the Court of Cassation (Ninth Criminal Division) upheld the guilty verdict. On 6 June 2006 Principal State Counsel at the Court of Cassation lodged an extraordinary appeal on points of law, arguing that Mr Dink’s remarks had been incorrectly construed and that his freedom of expression should be protected. On 11 July 2006 the appeal was dismissed by the Court of Cassation sitting as a full criminal court. On 12 March 2007 the Criminal Court to which the case had been remitted discontinued the proceedings on account of the death of Fırat Dink.

On 19 January 2007 Fırat Dink was killed by three bullets to the head. The suspected perpetrator was arrested in Samsun (Turkey). In April 2007 the Istanbul public prosecutor’s office instituted criminal proceedings against 18 accused. The proceedings are still pending.

In February 2007 investigators from the Ministry of the Interior and the gendarmerie opened an investigation in order to ascertain whether the Trabzon gendarmerie had been negligent or had failed in their duty to prevent the killing, given that an informant claimed to have warned two non-commissioned officers (NCOs) of the gendarmerie about the intended crime. The gendarmes denied having been informed about the preparations for the killing. The Trabzon provincial governor’s office authorised the institution of criminal proceedings against the two NCOs but not against their superior officers. The NCOs eventually admitted that an informant had warned them of a possible killing; they claimed to have passed on all the details to their superior officers, who had been responsible for acting on the information received. The NCOs further stated that they had been ordered by their superior officers during the investigation to deny having received the information. The proceedings in question are still in progress.

The Istanbul public prosecutor’s office also requested the Trabzon public prosecutor to start proceedings against the police authorities in Trabzon, on the ground that one of the accused, who was an informant of the Trabzon police, had also provided the latter with information on the preparations for the killing. The Trabzon police authorities had made no attempt to thwart these plans but had confined themselves to officially informing the Istanbul police of the likelihood of an assassination attempt. The Istanbul public prosecutor added that one of the Trabzon police chiefs had openly voiced extreme nationalist views and supported the accused. On 10 January 2008 the Trabzon prosecuting authorities decided to take no further action against the Trabzon police, noting in particular that the accusations made by the Istanbul public prosecutor had been based on a statement by one of the accused which had later been retracted. The prosecuting authorities were persuaded by the argument that the Trabzon police had not judged the information received to be credible. Finally, they stressed that the police chief suspected of supporting the defendants’ actions had denied the accusations against him. An objection lodged by the applicants against the decision to take no further action was dismissed.

The investigation by the Istanbul public prosecutor’s office confirmed that on 17 February 2006 the Trabzon police had officially informed the Istanbul police of the likelihood that Fırat Dink would be assassinated and had identified the suspects. The Istanbul police had not acted upon this information. Following the conclusions of three investigations into this failure to act, the management board of the Istanbul provincial governor’s office decided to bring criminal proceedings for negligence against certain members of the Istanbul police authorities. However, the Istanbul Regional Administrative Court of Appeal set aside the corresponding orders on the ground that the investigation had been inadequate.

Finally, following a complaint by the applicants, a criminal investigation was opened concerning members of the Samsun police and gendarmerie on charges of defending the crime. While the suspected perpetrator was in police custody the persons concerned had had their photograph taken with the suspect, who was seen holding a Turkish flag: on the wall behind them were the words “Our country is sacred – its future cannot be left to chance”. In June 2007 the Samsun public prosecutor’s office decided to discontinue the proceedings against the officers in question, taking the view that defending a crime was only an offence if it was done in public. However, disciplinary action was taken against the officers.

Complaints, procedure and composition of the Court

Relying in particular on Article 2, the applicants other than Fırat Dink complained that the State had failed in its obligation to protect the life of Fırat Dink. Under the same provision, they alleged that the criminal proceedings brought against the State agents concerned for failing to protect the journalist’s life had been ineffective. On the latter point they also relied on Article 13. Under Article 10 in particular, they further alleged that the fact that Fırat Dink had been found guilty of denigrating Turkish identity had infringed his freedom of expression and made him a target for nationalist extremists.

The first application was lodged with the European Court of Human Rights on 11 January 2007 by Fırat Dink. The remaining applications were lodged on 18 December 2007 and 21 May, 27 November and 22 December 2008 respectively by Rahil, Delal, Arat and Sera Dink following the first applicant’s death. In application no. 7072/09, Hasrof Dink is also an applicant.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Guido Raimondi (Italy), judges,

and also Stan Naismith, Section Registrar.

Decision of the Court

Complaint concerning the alleged failure of the Turkish State to protect the life of Fırat Dink (Article 2)

The Court took the view that the Turkish security forces could reasonably be considered to have been aware of the intense hostility towards Fırat Dink in nationalist circles. The investigations carried out by the Istanbul public prosecutor’s office and the Interior Ministry investigators had highlighted the fact that the police in both Trabzon and Istanbul, and the Trabzon gendarmerie, had been informed of the likelihood of an assassination attempt and even of the identity of the suspected instigators. In view of the circumstances, the threat of an assassination could be said to have been real and imminent.

The Court next considered whether the authorities had done everything that could reasonably have been expected of them to prevent Fırat Dink’s assassination. None of the three authorities informed of the planned assassination and its imminent realisation had taken action to prevent it. Admittedly, as stressed by the Turkish Government, Fırat Dink had not requested police protection. However, he could not possibly have known about the plan to assassinate him. It had been for the Turkish authorities, who were informed of the plan, to take action to safeguard Fırat Dink’s life.

There had therefore been a violation of Article 2 (in its “substantive aspect”).

Complaint concerning the alleged ineffectiveness of the criminal investigations (Article 2)

The Court examined the criminal proceedings instituted following the careful and detailed investigation into the way in which the Trabzon and Istanbul security forces had managed the information received on the planned assassination.

It noted first of all that the provincial governor’s office had refused to authorise criminal proceedings against the Trabzon gendarmerie officers, with the exception of two NCOs. No judicial ruling had been given on the reasons why the officers competent to take the appropriate steps following transmission of the information by the NCOs had failed to take action. In addition, the NCOs had been forced to give false statements to the investigators. This was a case of a manifest breach of the duty to take steps to gather evidence concerning the events in question and of concerted action to hamper the capacity of the investigation to establish who was responsible.

As to the failures imputed to the Trabzon police, the Court observed that the Trabzon prosecuting authorities’ decision to take no further action had been based on arguments which were contradicted by other evidence in the case file. In particular, the public prosecutor had taken the view that the police officers had not judged the information received on the planned assassination to be credible, whereas in fact they had informed the Istanbul police that an assassination attempt was imminent. Furthermore, the decision not to proceed with the charges against the chief of police had not been based on any investigation. Taken overall, the prosecuting authorities’ investigation had amounted to little more than a defence of the police officers concerned, without providing any answers to the question of their failure to take action vis-à-vis the suspected assassins.

With regard to the failures imputed to the Istanbul police, the Court noted that no criminal proceedings had been started against them either, despite the findings of the Interior Ministry investigators to the effect that the police authorities had not taken the measures which the situation required. No explanation had been provided as to why the Istanbul police had not responded to the threat.

The Court acknowledged that criminal proceedings were still in progress against the suspected perpetrators of the attack. However, it could not but note that all the proceedings in which the authorities were implicated had been discontinued (with the exception of the proceedings against two NCOs in Trabzon, although this did nothing to alter the Court’s conclusion).

Lastly, the Court observed that the investigations concerning the Trabzon gendarmerie and the Istanbul police had been conducted by officials belonging to the executive, and that the dead man’s relatives had not been involved in the proceedings, a fact which served to undermine the investigations. The suspicion that one of the police chiefs had supported the accused’s actions did not appear to have been the subject of detailed investigation either.

There had therefore been a breach of Article 2 (in its “procedural aspect”), as no effective investigation had been carried out into the failures which occurred in protecting the life of Fırat Dink.

Complaint concerning Fırat Dink’s freedom of expression (Article 10)

The Turkish Government contended that there had been no breach of Fırat Dink’s right to freedom of expression since at the time of his death he had not been finally convicted. The Court stressed, however, that at the time Fırat Dink died, the highest criminal court had upheld the finding that he was guilty of denigrating Turkish identity. Moreover, this finding had made him a target for extreme nationalists, and the Turkish authorities, who had been informed of the plot to kill him, had not taken steps to protect him. There had therefore been interference with the exercise of Fırat Dink’s right to freedom of expression. According to the Court’s case-law, such interference was acceptable if it was prescribed by law, pursued a “legitimate aim” and could be regarded as “necessary in a democratic society”. The Court doubted whether it had satisfied the first two criteria, but concentrated its reasoning on the third criterion.

The Court shared the view of Principal State Counsel at the Court of Cassation that an analysis of the full series of articles in which Fırat Dink used the impugned expression showed clearly that what he described as “poison” had not been “Turkish blood”, as held by the Court of Cassation, but the “perception of Turkish people” by Armenians and the obsessive nature of the Armenian diaspora’s campaign to have Turkey recognise the events of 1915 as genocide. After analysing the manner in which the Court of Cassation had interpreted and given practical expression to the notion of Turkish identity, the Court concluded that, in reality, it had indirectly punished Fırat Dink for criticising the State institutions’ denial of the view that the events of 1915 amounted to genocide. The Court reiterated that Article 10 of the Convention prohibited restrictions on freedom of expression in the sphere of political debate and issues of public interest, and that the limits of acceptable criticism were wider for the Government than for a private individual. It further observed that the author had been writing in his capacity as a journalist on an issue of public concern. Lastly, it reiterated that it was an integral part of freedom of expression to seek historical truth. The Court therefore concluded that Fırat Dink’s conviction for denigrating Turkish identity had not answered any “pressing social need”.

The Court also stressed that States were required to create a favourable environment for participation in public debate by all the persons concerned, enabling them to express their opinions and ideas without fear. In a case like the present one, the State must not just refrain from any interference with the individual’s freedom of expression, but was also under a “positive obligation” to protect his or her right to freedom of expression against attack, including by private individuals. In view of its findings concerning the authorities’ failure to protect Fırat Dink against the attack by members of an extreme nationalist group and concerning the guilty verdict handed down in the absence of a “pressing social need”, the Court concluded that Turkey’s “positive obligations” with regard to Fırat Dink’s freedom of expression had not been complied with.

There had therefore been a violation of Article 10.

Complaint concerning the alleged lack of an effective remedy (Article 13 in conjunction with Article 2)

In cases concerning the right to life, Article 13 required not only the payment of compensation where appropriate, but also an in-depth and effective investigation capable of leading to the identification and punishment of those responsible and encompassing effective access for the family to the investigation (this went beyond the obligation to conduct an effective investigation imposed by Article 2). The lack of an effective criminal investigation in this case therefore led the Court to find that there had also been a violation of Article 13 of the Convention taken in conjunction with Article 2, as the applicants had thereby been denied access to other remedies available in theory, such as a claim for damages.

Just satisfaction (Article 41)

The Court held, in respect of non-pecuniary damage, that Turkey was to pay 100,000 euros (EUR) jointly to Fırat Dink’s wife and children and EUR 5,000 to his brother. It was also to pay EUR 28,595 to the applicants jointly for costs and expenses.

Judge Sajó, joined by Judge Tsotsoria, expressed a separate opinion which is appended to the judgment.

Akın Şahin v. Turkey (no. 9871/05)

This case concerned denial of access to classified documents in proceedings before the Supreme Military Administrative Court. The applicant relied in particular on Article6§1 (right of access to court).

Violation of Article 6 § 1 (fairness)

Just satisfaction

Bozak v. Turkey (no. 32697/02)*

Temel Conta Sanayi Ve Ticaret A.Ş. v. Turkey (no. 45651/04)*

These two cases concerned the applicants’ complaint that the authorities had deprived them of their property without paying compensation. In judgments of 20October 2009 and 10March 2009, the Court held that there had been a violation of Article1 of Protocol No.1 (protection of property) in both cases, and a further violation of Article6§1 (right to a fair hearing within a reasonable time) in the case of Bozak; It further held that the question of the application of Article 41 (just satisfaction) was not ready for decision. In its judgments today, the Court awarded EUR1,300,000 to MrBozak and EUR1,750,000 to the applicant company, in respect of pecuniary damage. The Court awarded a further EUR2,000 for costs and expenses to the applicant company.
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İsmail Altun v. Turkey (application no. 22932/02)

UNJUSTIFIED USE OF LETHAL FORCE AGAINST THE APPLICANT

DURING A PRISON RIOT

Unanimously

Two violations of Article 2 (right to life)

of the European Convention on Human Rights

Principal facts

The applicant, İsmail Altun, is a Turkish national, born in 1974, living in Istanbul. At the relevant time he was in detention in Bayrampaşa Prison (Istanbul) awaiting trial for attempted armed attack on the constitutional order. On 19 December 2000 the security forces intervened simultaneously in 20 Turkish prisons where prisoners had been on hunger strike in protest at plans to create F-type prisons with living units for one to three inmates.

The operation in Bayrampaşa Prison was carried out with the aim of putting an end to a hunger strike by 83 prisoners whose health was deteriorating. During the operation 12 prisoners died and around 50 were injured, some, like the applicant, by firearms.

The clashes between the security forces and the prisoners went on from morning to night. Some agreed to be evacuated during the day while others refused to surrender, erecting burning barricades – some even setting themselves alight – firing shots or using flame throwers against the security forces and chanting resistance slogans. The security forces responded with tear gas, warning shots, and then retaliatory shots. After waiting for the last rioters to run out of ammunition, the security forces proceeded to evacuate them at around 8.30 p.m.

On the same day the applicant was admitted to Bayrampaşa Hospital suffering from three bullet injuries to the abdomen and one to the left knee. He underwent an operation for a perforated stomach and a ruptured pancreas. When a pancreatic fistula developed a few days later, he was transferred to Cerrahpaşa University Hospital.

On 22 January 2001 the applicant was transferred to Edirne F-type Prison. The medical report drawn up on his arrival did not refer to any marks from blows or injuries and did not record any allegation by the applicant that he had been ill-treated on his arrival. A report drawn up by an institute of forensic medicine on 23 February 2001 indicated that the wounds sustained by Mr Altun on 19 December had been life-threatening and required 25 days’ rest. Following an application for his release lodged by his lawyer, he was examined on 2 October 2001 by six doctors who concluded that his state of health – he was suffering from Wernicke-Korsakoff syndrome2 – was incompatible with his further detention. On the basis of that opinion, Mr Altun was released on 12 October 2001.

On two occasions – in 2003 and 2005 – the Governor of Istanbul, following a request by the public prosecutor, refused to authorize proceedings against the security forces who had participated in the operation at Bayrampaşa Prison. On 10 April 2006, in the light of the conclusions of an investigation during which evidence had been heard from 258 gendarmes and detainees, the Governor repeated his refusal. He stated that the operation had been carried out to put an end to the hunger strikes and restore the State’s authority after the prison dormitories had become training centres for illegal organisations, equipped with mobile telephones, firearms and inflammable substances. In his opinion, the use of force had been legitimate and proportionate considering the determination of the rioters. The public prosecutor nonetheless repeated his request for leave to institute criminal proceedings by applying to the Administrative Court, which, on 21 September 2006, set aside the decision of 10 April 2006 on the grounds that, under the Prosecution of Civil Servants Act, it was not necessary to obtain leave from the hierarchal superiors in order to institute criminal proceedings for the offences of torture and ill-treatment. The investigation then began and is still pending.

In the meantime the public prosecutor had instituted criminal proceedings in July 2001 against the prison supervisory staff for abuse of their powers on the ground that they had allowed firearms to be brought into the premises and against the gendarmes involved in the operation for ill-treatment of the detainees. The Criminal Court discontinued the proceedings on the grounds that they had become time-barred.

On 4 January 2001 the Human Rights Investigation Committee of the Turkish National Assembly established a five-member sub-committee to carry out investigations in the prisons that had been the subject of the operation called “Return to Life” and in the F-type prisons to which the prisoners had been transferred. However, it limited its investigations to the conditions of detention in the prisons to which the detainees had been transferred in view of the time that had elapsed since and the fact that the premises concerned by the operation had been destroyed.

Complaints, procedure and composition of the Court

Relying on Article2 (right to life), the applicant complained of having been wounded by bullet. Under Article3 (prohibition of inhuman or degrading treatment), he alleged that he had not received appropriate treatment for his injuries and that he had been beaten when transferred to Edirne Prison. Relying further on Article5 (right to liberty and security) and Article6 (right to a fair trial), he complained of the length of his pre-trial detention and alleged that his lawyer had not been informed of his state of health and had been unable to visit him.

The application was lodged with the European Court of Human Rights on 18 May 2002.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),

Danutė Jočienė (Lithuania),

Dragoljub Popović (Serbia),

András Sajó (Hungary),

Işıl Karakaş (Turkey),

Guido Raimondi (Italy),

and also Françoise Elens-Passos, Deputy Section Registrar

Decision of the Court

Article 2

The Court reiterated that where the force used was potentially lethal, as had been the case regarding Mr Altun because the situation had been deemed life-threatening, Article 2 applied even if the victim had not died as a result.

While the reaction of the security forces in the case could be justified as being “absolutely necessary” within the meaning of Article 2, the force used had nonetheless to have been strictly proportionate.

The Court also reiterated that where a person was injured while in the custody of State authorities or agents, the burden of proof fell mainly on the Government concerned. In the applicant’s case the loss of control of Bayrampaşa Prison did not relieve the State of its responsibility because it had happened as a result of a flaw in the public service.

The Court noted that many question marks remained as to exactly how the operation had been conducted and the circumstances in which Mr Altun had been injured. The police report, which both the Istanbul public prosecutor and the prison public prosecutor had refused to sign, was not a reliable document in that respect.

While being aware that the operation in question had been a difficult undertaking, which had met with violent resistance, the Court noted that 12 prisoners had died and around 50 others had been injured as a result. The security forces, who had been aware of the chaotic situation in the prison, had had the necessary time to prepare the operation because it had been preceded by a long phase of negotiation. There was, moreover, no evidence to demonstrate that the security forces had been trained to deal with that sort of situation, and the Court had already identified in other cases against Turkey a manifest lack of strict rules for the protection of detainees.

There was no evidence that Mr Altun had behaved violently during the riot in such a way as to render the use of lethal force against him absolutely necessary. The Turkish Government had been unable to provide an adequate explanation for the cause of his injuries or how the use of force had been legitimate.

The Court therefore held that there had been a violation of Article 2.

Article 2 also required that an effective investigation be carried out in order to determine whether the force used was or was not justified and to punish those responsible. In the applicant’s case the public prosecutor had requested leave to prosecute the security forces around two and a half years after the operation. Moreover, the Governor’s intervention had prevented an effective criminal investigation from being opened for several years. Lastly, three years had elapsed since the case had been transferred to the public prosecutor’s office for investigation. Thus, more than nine years after the events, the investigation was still pending and no criminal proceedings had been instituted, which made it difficult to piece together the evidence and establish the facts.

Regarding the administrative investigation, the Court had already expressed doubts regarding the independence of the administrative bodies from the executive. It regretted, moreover, that the parliamentary sub-committee had not undertaken a full inquiry into the operation carried out in Bayrampaşa Prison despite having been established for that purpose.

The Court also held that there had been a violation of Article 2 as the investigation conducted by the authorities could not be regarded as effective.

Article 3

The Court examined all Mr Altun’s allegations regarding lack of medical care after the events in question and ill-treatment in Edirne Prison under Article 3.

Treatment following the bullet wound

According to the applicant’s file, he was rapidly transferred to hospital on the evening of the events. He subsequently underwent an operation and was transferred a few days later to an appropriate establishment for his pancreatic fistula. It was after that, with the doctor’s agreement, that he was transferred to Edirne Prison. Lastly, medical examinations carried out in October 2001 had resulted in his being released.

Regarding Mr Altun’s allegations that he had been handcuffed and shackled to his hospital bed and his complaints about the conditions of his transfer to Edirne Prison, there was no evidence that his state of health precluded the wearing of handcuffs or his transfer in a prison van, measures which were not disproportionate given the security requirements. This part of the application was therefore dismissed as manifestly ill-founded.

Allegations of ill-treatment in Edirne Prison

The applicant had not produced any conclusive evidence or details in support of his allegations that he had been ill-treated on his admission to prison. At no time during his detention had he disputed the medical report, which did not record any marks of assault, drawn up when he was admitted; nor had he taken any steps to see another doctor. Furthermore, without explaining the delay, he had lodged his criminal complaint five months after the events. This complaint was accordingly dismissed as manifestly ill-founded.

Other complaints

Mr Altun’s complaint about the length of his pre-trial detention (Article 5) was dismissed as being out of time (lodged more than six months after his pre-trial detention had ended).

As the Court did not find any appearance of a violation of the rights and freedoms guaranteed by the Convention, it dismissed as manifestly ill-founded the applicant’s complaint that his lawyer had been deprived of her right to visit him.

Article 41

The Court did not award Mr Altun any sum in respect of just satisfaction as he had not submitted any request to that end.
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Üzer v. Turkey (application no. 9203/03)

POLICE COVERED UP ILL-TREATMENT IN POLICE CUSTODY OF THREE YOUTHS, TWO OF THEM MINORS

Two violations of Article 3

(prohibition of inhuman or degrading treatment; lack of effective investigation)

of the European Convention on Human Rights

Principal facts

The applicants are Erdinç Üzer, Ergin Üzer and Baykal Üzer, three Turkish nationals who were born in 1984, 1986 and 1979 respectively and live in Ankara. On 30 January 2002 at around 11 p.m., the youths, then aged 17, 15 and 22, were arrested by officers from the Yenimahalle (Ankara) police station for stealing electric cables containing copper which belonged to Telecom Turkey. Around 4 a.m. the next morning they were examined by a forensic medical examiner, who did not record any injuries. At around 9.30 a.m. the applicants agreed to cooperate with the police and, on being driven to the scene with police officers, to show them other places where they had previously stolen cables. They were not assisted by a lawyer. Every time they made a confession, a police record was drawn up, stipulating the time it was drafted, the approximate date and time of the offence and the length of the cables stolen. The chronology of the journeys made with the police officers corresponds almost perfectly – from the oldest to the most recent – to the recollections of two of the applicants. The applicants denounced a scrap dealer as the purchaser of the copper.

The applicants underwent a fresh medical examination on 1 February 2002, probably at the request of the lawyer who had been called upon in the meantime by their relatives. A police record stipulated that red patches and marks resembling “scratches made by fingernails” were noticed on their bodies, adding that “when questioned in that connection, the individuals confessed that the marks were self-inflicted scratches”. The forensic examination report also noted various lesions of which the cause had apparently been suggested by the applicants themselves, namely an allergic reaction and/or rubbing against a hot radiator. In the evening, the scrap dealer, and later his apprentice, confirmed that they had seen red patches on the applicants’ bodies, “as if they had scratched themselves or as if they had an allergy”. On 3 February, at the end of the police custody period, another medical examination supported that hypothesis.

On being brought before a public prosecutor the applicants disputed the evidence adduced against them, alleging that they had given their statements under duress. They were remanded in custody and, on 5 February 2002, committed for trial on theft charges before the Assize Court of Ankara.

On 8 February 2002, in response to a request by a new lawyer, the applicants were examined once again by another doctor, who noted various injuries that were mainly about ten days old. The lawyer filed a complaint with the Ankara public prosecutor’s office, pointing out that none of the applicants had allergies and that the injuries could not be explained as the result of rubbing against radiators. The public prosecutor’s office opened two separate investigations, the first concerning only Erdinç Üzer and Ergin Üzer, the second concerning all three applicants. All three were, moreover, charged with bringing false accusations against State officials.

On being questioned again, the scrap dealer retracted his previous statements. He explained that he had seen two of the applicants being beaten up by police officers and that he had given his statements under duress, a police officer having insinuated that if he refused to cooperate he would be tortured like the applicants. The applicants’ first lawyer also declared that her clients had told her they had been tortured and that the police had tried to use her to cover it up. On 8 April 2002 the first set of proceedings against State officials was discontinued, as the public prosecutor regarded it as established that the complainants had “leaned against radiators to keep warm”. On 16 April 2002 the applicants identified their alleged torturers from photographs. On 3 May 2002 a second set of proceedings was also discontinued on the ground that those concerned by the proceedings were the same as those who had benefitted from the previous discontinuance (in reality, four officers, identified by the applicants, had been implicated in the second set of proceedings alone). Following the publication of newspaper articles on the case, an internal investigation was opened by the police but was also discontinued.

The applicants also filed a complaint with the Ankara Medical Association against the forensic medical examiners who had examined them on 1 and 3 February 2002 and had supported the theory that they had allergies or had rubbed themselves against radiators. Two applicants were re-examined. The Medical Association imposed disciplinary sanctions on the doctors concerned, for acting contrary to medical ethics and the rules of forensic medicine. It rejected the official explanation of the injuries found on the applicants, taking the view that they seemed to have been caused by an external force exerted by one or more third parties using blunt instruments. The applicants were also diagnosed as suffering from acute post-traumatic stress disorder, which was consistent with their version of the facts and with the alleged forms of trauma.

On 14 May 2002, in the proceedings for theft, Baykal Üzer was acquitted and Erdinç Üzer and Ergin Üzer were fined. On 30 December 2003 all three were acquitted in the proceedings for false accusations.

Complaints, procedure and composition of the Court

Relying on Article 3, the applicants complained that they had been ill-treated during their detention in police custody and that no effective investigation into their allegations had been carried out.

The application was lodged with the European Court of Human Rights on 31 January 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Kristina Pardalos (San Marino), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

Decision of the Court

Allegations of ill-treatment (Article 3)

According to a medical examination shortly after their arrest, the applicants were in good health. After their time in police custody they were found to have injuries. The Court therefore had to form an opinion about what had happened after the first medical examination.

The first medical examination was performed on 31 January 2002 at about 4a.m. Around 9.30a.m. later that day, the applicants – without being assisted by a lawyer – decided to cooperate fully with the police. Around 10 a.m. they began to indicate, one by one, 20incidents of theft, going as far as estimating the times they had committed the offences, dating from several months to one year earlier, and the lengths of the stolen cables. The Court found other aspects quite surprising, for example the fact that the chronology of the journeys made with the police officers corresponded almost perfectly – from the oldest to the most recent – to the recollections of two of the applicants. In conclusion, the Court was not convinced by that account – any more than the Assize Court appeared to have been.

The police officers had apparently requested a second medical examination of the applicants because of the red patches resembling scratches that had appeared on their skin. The second medical examiner had noted the applicants’ explanation that they had scratched themselves against hot radiators, in one case because of an allergy. Another medical examiner had confirmed that explanation, as had the co-suspects (the scrap dealer and his apprentice). However, the Court could not give any credence to that version. The extreme similarity between the statements, which were identical word for word, gave the impression that they were not genuine. Further, the unconditional acceptance by the doctors of the hypothesis of rubbing and allergic reactions was all the more questionable as they had been disciplined for breaching medical ethics and the rules of forensic medicine.

With those considerations in mind, the Court took the view that the circumstances surrounding the applicants’ detention in police custody revealed a determined effort on the part of the police officers to cover up wrongdoing, with the connivance of pressurised witnesses and unscrupulous doctors. It could be regarded as established that, after their first medical examination, the applicants had been subjected to duress and treatment that had caused them injuries, as observed by the Medical Association, which appeared to have been provoked by “an external force exerted by one or more third parties” using “blunt objects”. Those injuries, which had appeared during the police custody period, gave rise to strong presumptions of fact to be rebutted by the Government. It was therefore for the Government to provide an explanation and convincing evidence to show that the applicants’ allegations were questionable. They had not, however, adduced any such evidence.

In view of the sufficiently strong, clear and concordant inferences, the Court took the view that the injuries found on the applicants’ bodies had been the result of “inhuman or degrading treatment” intentionally inflicted in order to extract confessions or information about a series of thefts.

There had therefore been a violation of Article 3.

Alleged lack of effective investigation into ill-treatment (Article 3)

Two sets of criminal proceedings had been opened against the applicants’ alleged torturers. The first had been discontinued, as the public prosecutor had found it established that the complainants had “leaned against radiators to warm themselves up”, thereby espousing an argument based on the official version of the origin of the injuries. The second set had also been discontinued, on the ground that those concerned by the proceedings were the same as those in the first set that had already been concluded.

The Court was not convinced by those arguments. First because the public prosecutor had accepted the official explanation as to the origin of the injuries without looking into the matter further, even though that version had not been confirmed by subsequent medical examinations and had been disputed by the applicants’ lawyer. Moreover, between the discontinuance of the first and second sets of criminal proceedings, the applicants had identified their assailants from photographs, but that new evidence had not been examined in the second proceedings. In addition, there had not been a precise overlap between the people concerned by the two sets of criminal proceedings (one of the applicants had not been concerned by the first set, only by the second; four policemen had been implicated only in the second). The administrative inquiry launched later had in no way made up for those shortcomings.

There was therefore no indication that the competent authorities had demonstrated the requisite diligence or willingness to establish, first, the facts in a context corresponding to the applicants’ complaints, and second the possible responsibilities, not even those of the police officers who had been unanimously identified to them.

There had thus been a violation of Article 3.

Just satisfaction (application of Article 41)

The Court held that Turkey had to pay each applicant 27,500 euros in respect of non-pecuniary damage.
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Gülizar Tuncer v. Turkey (application no. 23708/05)

need for force used against demonstrator not established

Unanimously

Two violations of Article 3 (prohibition of inhuman or degrading treatment)

of the European Convention on Human Rights

Principal facts

The applicant, Gülizar Tuncer, a lawyer, is a Turkish national who was born in 1966 and lives in Istanbul. On 22 December 2001 she took part in a gathering organised outside a post office in Istanbul to send postcards to women detainees in F-type prisons2 and make a statement to the press.

The police dispersed the gathering, with violence, according to the applicant. An official medical report drawn up that same evening indicated that Mrs Tuncer had a small cut on her upper lip and a sore head and neck.

The applicant lodged a complaint, but the public prosecutor decided not to prosecute the police officers concerned, on the grounds that in spite of police warnings, Mrs Tuncer had joined in an illegal gathering. He considered that the police had merely used the force they were legally entitled to use under the law governing public meetings and demonstrations.

The applicant appealed unsuccessfully against that decision, alleging that she had been dragged on the ground, pulled by the hair, beaten and insulted, and that the police had intervened without any warning. She argued that the prosecution had not gathered any evidence, or taken any notice of the medical report, or carried out an investigation to determine exactly what had happened even though, according to the applicant, the police intervention had been filmed.

In January 2002 the applicant and 36 others were charged with having taken part in an illegal demonstration. The applicant was acquitted in June 2002 on the grounds that she had committed no offence.

Complaints, procedure and composition of the Court

Relying on Article 3 (prohibition of inhuman or degrading treatment), the applicant complained about the violence used by the police to disperse the gathering and the lack of an effective investigation into the matter. Under Article 13 (right to an effective remedy), she complained that she had not had an opportunity to prove her allegations, her complaint against the police having been dismissed. Relying also on Articles 7 (no punishment without law), 9 (freedom of thought, conscience and religion) and 10 (freedom of expression), Mrs Tuncer complained that she had been prosecuted for conduct which did not amount to an offence, and that the police intervention while she was making her statement to the press had interfered with her freedom of thought and of expression. Lastly, she complained that her arrest and remand in custody had been in breach of Article 11 (freedom of assembly and association).

The application was lodged with the European Court of Human Rights on 6 June 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal),

Danutė Jočienė (Lithuania),

András Sajó (Hungary),

Nona Tsotsoria (Georgia),

Işıl Karakaş (Turkey),

Kristina Pardalos (San Marino), Judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

Decision of the Court

Article 3

The Turkish Government submitted that the physical force used against Mrs Tuncer had been in proportion with her conduct, that the demonstration had been illegal and that the demonstrators – the applicant included – had refused to disperse. Mrs Tuncer contended that, on the contrary, the police had intervened without any warning just as the demonstrators were about to disperse.

The Court noted that the applicant had been acquitted of the charge of participating in an illegal demonstration, that she was not a dangerous person and had not been armed, and that the demonstration had been a peaceful one. Furthermore, there was no indication that Mrs Tuncer had behaved so aggressively as to warrant the use of force to control her. The Court reiterated that dispersing a crowd was not sufficient reason in itself to explain violent blows to the heads and faces of demonstrators, and that the public nature of such treatment was enough to make the victim feel deeply humiliated, even if the humiliation was not obvious to others.

The Turkish Government had therefore not demonstrated that the applicant’s behaviour had made the use of force strictly necessary or that such force had been necessary to disperse the crowd. This use of force had indubitably caused Mme Tuncer suffering that amounted to inhuman treatment for which the State was responsible. The Court found a violation of Article 3.

Concerning the investigation carried out by the authorities, the Court noted that the public prosecutor had dismissed the case without even questioning the applicant or the police officers, or viewing the video recordings made by the national television channels. The courts had simply referred to the relevant law, without examining the proportionality of the force used and without attempting to explain the origin of the wound on Mrs Tuncer’s face, even though she claimed that she had not resisted the police. The Court pointed out, however, that it had already found that, in view of the key role, the prosecuting authorities played in instituting proceedings they could legitimately have been expected to verify the conformity of the offending intervention with the other legal provisions applicable in the matter.

The Court therefore found that there had also been a violation of Article 3 concerning the insufficient and ineffective investigation.

In view of the reasons that led to that finding, the Court held that no separate issue arose under Article 13.

Other complaints (allegations of prosecution for actions which did not amount to an offence)

The Court examined these complaints under Article 11 and held that they were to be dismissed as out of time, Mrs Tuncer’s application having been lodged three years after the end of the criminal proceedings brought against her for participating in an illegal demonstration.

Article 41

By way of just satisfaction, the Court held that Turkey was to pay Mrs Tuncer 5,000 euros (EUR) in respect of non-pecuniary damage and EUR 2,260 for costs and expenses.

Tuksal and Others v. Turkey (nos. 57711/08, 59325/08, 59334/08, 59351/08, 60153/08, 60155/08, 60157/08, 60159/08, 60160/08, 60173/08, 60181/08, 60184/08, 60197/08, 60200/08, 60202/08, 60213/08, 60220/08, 60226/08, 61540/08, 61544/08, 61557/08, 61566/08, 61591/08, 1862/09, 1903/09, 1906/09, 2003/09, 2005/09, 2010/09, 2012/09, 2018/09, 2022/09, 3679/09, 10279/09, 13325/09, 16456/09 et 17955/09)*

The 37 applicants were employees of State-owned banks at the relevant time and were civil servants. In the context of the restructuring of State-owned financial institutions aimed in particular at privatising the banks in question, they were redeployed in various State bodies. Relying on Article6 (right to a fair hearing), they complained that they had not been informed in advance of the opinion of the public prosecutor at the Supreme Administrative Court during the administrative proceedings which they had brought.

Violation of Article 6 § 1 (fairness)

Just satisfaction: 

- the finding of a violation sufficient,for pecuniary and non-pecuniary damage

- costs and expenses EUR 50 

Turgay and Others v. Turkey (Nos. 2, 3, 4 and 5) (nos. 13710/08, 16345/08, 19652/08, 21950/08, 23173/08, 23182/08, 23200/08, 29572/08, 55180/08, 55427/08, 56294/08, 60443/08, 61438/08, 32869/08, 35022/08 and 39904/08)

These four cases concerned the applicants’ complaints about the suspension of the publication and dissemination of their newspapers, considered propaganda in favour of a terrorist organisation. The applicants relied in particular on Article 10 (freedom of expression).

Violation of Article 10 in each case

Şenyürek and Şahin and 17 other applications v. Turkey (nos. 34986/05, 34987/05, 35070/05, 41921/06, 44922/06, 44959/06, 44979/06, 44983/06, 45016/06, 45069/06, 45096/06, 45100/06, 45115/06, 45127/06, 50158/06, 50159/06, 10878/07 and 24160/08)

In these cases, the applicants complained in particular under Article6§1 (right to a fair hearing within a reasonable time) about the excessive length of (non-criminal) proceedings. In the case of 

Violation of Article 6 § 1 – all cases

05.10.

Ölmez and Turgay v. Turkey (no. 2318/09, 12616/09, 23563/09, 26801/09, 26837/09, 26846/09, 26851/09 and 26859/09) 

This case concerned the applicants’ complaints about the suspension of the publication and dissemination of their newspapers, considered propaganda in favour of a terrorist organisation. The applicants relied in particular on Article 10 (freedom of expression). 

Violation of Article 10

12.10.

Principal facts 

The applicant, Nur Radyo Ve Televizyon Yayıncıliğı A.Ş., is a broadcasting company that was based in Istanbul at the time of the events. On 27 February 2002 the Turkish Broadcasting Authority (Radio ve Televizyon Üst Kurulu – the “RTÜK”) revoked its broadcasting licence. The decision was based mainly on the fact that, despite six temporary broadcasting bans for programmes that had breached the constitutional principle of secularism or had incited hatred, the applicant company had continued to broadcast the religious programmes in question. The authority referred in particular to a programme “along the editorial line of Nur Radyo”, which was detected on 19 November 2001 – during one of the bans – by the Bursa Governor’s Office. The pirate broadcast had apparently originated in the United States and was transmitted via satellite and terrestrial links. 

The applicant company applied to Ankara Administrative Court for the annulment of the RTÜK’s decision but its claim was dismissed on 31 December 2002. In a judgment of 2 March 2005, served on the company on 10 May 2005, the Supreme Administrative Court upheld the Administrative Court’s decision. The grounds given by the RTÜK were confirmed. 

In the meantime, criminal proceedings had been initiated against the managers of Nur Radyo Ve Televizyon Yayıncıliğı A.Ş., in their personal capacity, on account of the pirate broadcast of 19 November 2001. They were acquitted as there was insufficient evidence of their presumed responsibility for the broadcasting of the programme in question. The company subsequently sought the review and immediate suspension of the RTÜK’s decision to revoke its broadcasting licence. However it was unsuccessful, before both the Ankara Administrative Court and the Regional Administrative Court. The Supreme Administrative Court also dismissed the request for suspension, on 14 December 2007. The proceedings concerning the application for review are, however, still pending before the Supreme Administrative Court, according to the latest information received by the Court. 

Complaints, procedure and composition of the Court 

The applicant company argued in particular that the revocation of its broadcasting licence had constituted an unjustified interference with its right to freedom of expression, as guaranteed by Article 10. 

The application was lodged with the European Court of Human Rights on 7 November 2005. 

Judgment was given by a Chamber of seven, composed as follows: 

Françoise Tulkens (Belgium), President, 

Ireneu Cabral Barreto (Portugal), 

Danutė Jočienė (Lithuania), 

Dragoljub Popović (Serbia), 

András Sajó (Hungary), 

Işıl Karakaş (Turkey), 

Nona Tsotsoria (Georgia), Judges, 

and also Stanley Naismith, Section Registrar. 

Decision of the Court 

It was not in dispute that the revocation of the broadcasting licence constituted an “interference” with the applicant company’s right to freedom of expression. The main question for the Court was whether that interference could be regarded as “necessary in a democratic society”. To answer that question the Court examined the grounds given by the RTÜK and the domestic courts in their decisions. 

The decision to revoke the broadcasting licence had been taken by the RTÜK on account of the repetition of the offences of which the applicant company was accused: in particular, after being banned temporarily for six offences, it was found to have committed a further offence by broadcasting its programme of 19 November 2001. The Court noted that this had been a pirate broadcast, via satellite and terrestrial links, using a frequency that had not been allocated to the company and that came from Bursa, whereas the radio’s broadcasting centre was in Istanbul. The Court further noted that the main reason why the RTÜK had found the applicant company to be responsible for that programme was because it reflected the editorial line of Nur Radyo. However, as regards the pirate broadcast in question, the Istanbul Criminal Court had acquitted the managers of the company for lack of evidence. 

The Court thus took the view that it had been arbitrary to include the seventh programme in the aggregate assessment of the offences that led to the revocation. It concluded that the additional penalty imposed on the applicant on the basis of offences for which other sanctions had already been imposed was not compatible with the principle of the rule of law. Lastly, it noted that the request for review of the decision revoking the broadcasting licence had been pending for over four years before the administrative courts. 

The Court accordingly found that the breach of the freedom of expression of Nur Radyo Ve Televizyon Yayıncıliğı A.Ş. had not been necessary in a democratic society and that there had been a violation of Article 10. 

By way of just satisfaction (Article 41) the applicant company had sought an award corresponding to the market value of the radio station, which it alleged to be 1,000,000 euros. The Court, however, did not consider itself to be in a position to award it any sum 

on that basis, as there was insufficient evidence in the case file for it to make a precise evaluation of the losses caused by the revocation of the broadcasting licence.

Ayan v. Turkey (no. 24397/03)* 

The applicant, Timur Ayan, is a Turkish national who was born in 1972 and lives in Istanbul. In 2000 he was arrested in the course of a police operation against an Islamist foundation named Bilim Araştırma Vakfı. Relying in particular on Article 3 (prohibition of inhuman or degrading treatment), he complained that he had been ill-treated while in police custody and that no effective investigation had been carried out into the matter. 

No violation of Article 3 

Başhan v. Turkey (no. 15685/07)* 

The applicant, Hülya Başhan, is a Turkish national who was born in 1968 and lives in Istanbul. She was the subject of criminal proceedings from 2000 to 2007 for allegedly belonging to an illegal organisation, and was acquitted. Relying on Article 6 § 1 (right to a fair hearing within a reasonable time), she complained about the length of the proceedings. 

Violation of Article 6 § 1 (length) 

Just satisfaction: EUR 3,000 (non-pecuniary damage) and EUR 1,000 (costs and expenses) 

Liman-İş Sendikası v. Turkey (nos. 29608/05, 36239/05 and 36247/05)* 

The applicant, Liman-İş Türkiye Liman ve Kara Tahmil Tahliye İşçileri Sendikası (“Liman-İş Sendikası”), is the only trade union authorised to enter into collective agreements on behalf of workers in the storage and warehousing sector. Its registered office is in Ankara. Relying mainly on Article 6 § 1 (right to a fair hearing), it complained that the national authorities had failed to enforce final decisions cancelling calls for tenders for the privatisation of the ports of Rize, Giresun and Ordu and revoking the award of the contract to the successful bidder. 

Violation of Article 6 § 1 (fairness) in each application 

Just satisfaction: dismissed

Yılmaz and Zabun v. Turkey (nos. 16231/06 and 4890/08) 

In this case the applicants complained that they were not given a copy of the written opinion submitted to the Supreme Military Administrative Court by the Principal Public Prosecutor. They relied on Article 6 § 1 (right to a fair hearing). 

Violation of Article 6 § 1 (fairness)

 Authorities used excessive force and failed to provide proper medical care during unlawfully extended police custody 

In today’s Chamber judgment in the case of Karatepe v. Turkey (application no. 20502/05), which is not final1, the European Court of Human Rights held, unanimously, that there had been a: 

Violation of Articles 3 (prohibition of inhuman or degrading treatment) and 5 § 1 (c) (right to liberty and security) of the European Convention on Human Rights 

Principal facts 

The applicant, Umar Karatepe, is a Turkish national who was born in 1975 and lives in Istanbul (Turkey). He was arrested and taken into police custody on 7 October 2003 with about 30 other people for having taken part in a demonstration to protest against the intervention of Turkish forces in Iraq. 

The following day, when he was taken to the law courts to be questioned by the public prosecutor, he was allegedly struck by a police officer who, after an argument with a lawyer, allegedly slapped the applicant hard on the right cheek, then ran off. According to the police officers present, a group of people who had gone along to support the thirty-odd demonstrators had taunted and attacked the police. 

The medical report drawn up that same evening showed that the applicant had sustained a cranial traumatism. When he was transferred to a hospital neurology ward, the doctors refused to carry out the recommended tomography2 because the applicant was unable to pay for it. So he was taken back to the police station. 

Proceedings were opened against the applicant on various counts. 

First, the public prosecutor accused him of having taken part in a demonstration prohibited by law no. 2911, a charge of which he was acquitted in 2004 because no warning had been given to the demonstrators to disperse. 

In November 2003 action was taken against Mr Karatepe and five other people for resisting the police. They were accused of having attacked the police officers, torn their uniforms and inflicted injuries that necessitated time off work. They were given six-month prison sentences, which were subsequently reduced to five months in view of their behaviour in court. 

In his turn, Mr Karatepe lodged a complaint against the police for arbitrary arrest and ill-treatment. He alleged that he had been struck while waiting in the court building. He added that his pre-trial detention had been illegal and too long and that, although in poor health, he had not been given treatment, which he considered amounted to inhuman and degrading treatment and a threat to his safety. His complaint was not followed up, the public prosecutor having decided that the applicant had been kept waiting at the police station before being questioned, but had then been released immediately afterwards. Mr Karatepe appealed, but to no avail. 

Meanwhile, the public prosecutor had also instituted criminal proceedings against 11 police officers concerning the incident at the law courts. But the proceedings were discontinued on the grounds, among other things, that the police officers denied the charges. 

Finally, the applicant lodged a complaint against the head doctor at the hospital for breach of duty, in so far as he had refused to carry out the requisite examination unless the applicant paid the hospital fees or signed a promissory note. The doctor was acquitted because he had explained to the applicant and his lawyer that the promissory note would be cancelled if it was established that the need for the treatment had to do with a legal action. 

Complaints, procedure and composition of the Court 

Relying on Article 3 (prohibition of inhuman or degrading treatment), the applicant complained that a policeman had hit him while he was in police custody in the courthouse and that he had not been given the medical treatment his state of health required. Under Article 5 § 1 (c) he alleged that his detention had been illegal. 

The application was lodged with the European Court of Human Rights on 12 April 2005. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgium), President, 

Ireneu Cabral Barreto (Portugal), 

Danutė Jočienė (Lithuania), 

Dragoljub Popović (Serbia), 

András Sajó (Hungary), 

Işıl Karakaş (Turkey), 

Guido Raimondi (Italy), Judges, 

and also Stanley Naismith, Section Registrar.

Decision of the Court 

Article 3 

That the applicant had been injured by the police while he was waiting, in police custody, in the courthouse was not in dispute. According to the findings in the medical report of 8 October 2003, the cranial traumatism sustained by the applicant attained the minimum level of severity required to bring it within the scope of Article 3. 

The hearing had been scheduled, so it was for the authorities to take the necessary steps to uphold law and order. The domestic authorities had not explained the exact circumstances in which the applicant had been struck, and had given no precise details as to the proportionality of the force used by the police. The public prosecutor in charge of the criminal investigation had failed to clarify whether or not Mr Karatepe had resisted the police as he had not ordered a face-to-face meeting between the applicant and the police officers concerned. 

Before resorting to physical force of the intensity suggested by the injury to the applicant’s head, the police officers – who were fully trained members of the “rapid intervention force” – could have used other means of immobilising him. It had not been demonstrated that Mr Karatepe had used physical violence against the police officers, even though they had also been injured and their uniforms torn. 

The Government had failed to show that the force used had not been excessive and that it had been justified in the circumstances. The Court found by six votes to one that there had been a violation of Article 3. 

As to the medical treatment, the Court noted that the applicant’s transfer to the neurology ward for further examination was a medically significant step. The head doctor at the hospital, in insisting that the applicant pay for the procedure, had prevented him from receiving proper treatment. The Court further noted that neither the police nor the public prosecutor had shown any concern about the possible consequences for Mr Karatepe’s health. 

The fact that the applicant had not received proper medical treatment – although he had sustained head injuries while in police custody – because he could not pay the corresponding fees had robbed him of his dignity and caused him anxiety and suffering beyond that inevitably associated with any deprivation of liberty, in violation of Article 3. 

Article 5 § 1 (c) 

The applicant had spent about 25 hours in police custody. The Court noted that his custody had not been extended in conformity with the Code of Criminal Procedure. 

That was sufficient reason for the Court to find that there had been a violation of Article 5 § 1 (c). 

Article 41 

Under Article 41 (just satisfaction) of the Convention, the Court held that Turkey was to pay the applicant 12,000 euros (EUR) in respect of non-pecuniary damage and EUR 3,500 in respect of costs and expenses. 

Separate opinion 

Judge Sajó expressed a partly dissenting opinion, which is annexed to the judgment. 

The judgment is available only in French.

19.10.

 Dismissal of judge for reasons related to her private life was in breach of Convention 

In today’s Chamber judgment in the case Özpınar v. Turkey (Application no. 20999/04), which is not final1, the European Court of Human Rights held, unanimously, that there had been: 

a violation of Articles 8 (right to private and family life) and 13 (right to an effective remedy) in conjunction with Article 8 of the European Convention on Human Rights. 

Principal facts 

The applicant, Arzu Özpınar, is a Turkish national who was born in 1972 and lives in Ankara. She became a judge in 1997. In 2002 a disciplinary investigation was opened against her following an anonymous complaint “on behalf of a group of patriotic police officers”. The public prosecutor and the representative of the Commissioner of Police for Gülnar also filed complaints against her. The applicant was reproached in particular for her close relationship with a lawyer, whose clients had allegedly benefited from favourable decisions on her part, her repeated lateness for work and her unsuitable clothing and make-up. Testimony was taken from about 40 witnesses, who gave contradictory statements, and the cases that the applicant had dealt with as a judge were examined. No information from the investigation was disclosed to Ms Özpınar. 

The disciplinary investigation file was transmitted to the National Legal Service Council (the “Council”), which decided in November 2003 to remove Ms Özpınar from office as a judge, under Law no. 2802, mainly on the grounds that “by her inappropriate attitudes and relationships” she had “undermined the dignity and honour of the profession”. A request by the applicant for a review of that decision was denied, without her being informed. She then challenged her dismissal, which was confirmed by the Council on 12 January 2004, after a hearing in which she had taken part. She was notified of the refusal to reinstate her but was not told the reasons for that decision. 

Complaints, procedure and composition of the Court 

The applicant relied on Articles 8 (right to respect for private and family life) and 13 (right to an effective remedy), alleging that her dismissal by the National Legal Service Council had been based on aspects of her private life and that no effective remedy had been available to her. She also relied on Article 6 (right to a fair hearing) and complained of sex discrimination under Article 14 (prohibition of discrimination). 

The application was lodged with the European Court of Human Rights on 10 May 2004. 

Judgment was given by a Chamber of seven, composed as follows: 

Françoise Tulkens (Belgium), President, 

Ireneu Cabral Barreto (Portugal), 

Danutė Jočienė (Lithuania), 

Dragoljub Popović (Serbia), 

András Sajó (Hungary), 

Işıl Karakaş (Turkey), 

Guido Raimondi (Italy), Judges, 

and also Françoise Elens-Passos, Deputy Section Registrar.

Decision of the Court 

Article 8 

The Court reiterated that the notion of “private life” did not exclude professional activities: restrictions in that area could have repercussions for the development of a person’s relationships with other human beings and therefore for his or her social identity. In the case of Ms Özpınar the dismissal decision had been directly related to her conduct both professionaly and in private. Moreover, her right to respect for her reputation, as protected by Article 8, had been at stake. There had therefore been an interference with Ms Özpınar’s right to respect for her private life and it could be said to have had a legitimate aim in relation to the duty of judges to exercise restraint in order to preserve their independence and the authority of their decisions. 

The ethical duties of judges might encroach upon their private life when their conduct tarnished the image or reputation of the judiciary. As regards the criticisms, in the proceedings against the applicant, concerning her conduct as a judge, they had not constituted interference with her private life. 

However, the applicant nevertheless remained a private person entitled to Article 8 protection. The Court noted that even if certain aspects of the conduct attributed to her – in particular decisions allegedly driven by personal considerations – might have warranted her dismissal, the investigation had not substantiated those accusations and had taken into account numerous actions by Ms Özpınar that were unrelated to her professional activity. Moreover, she had been afforded few safeguards in the proceedings against her, whereas any judge who faced dismissal on grounds related to private or family life must have guarantees against arbitrariness, and in particular a guarantee of adversarial proceedings before an independent and impartial supervisory body. Such safeguards were all the more important in the case of Ms Özpınar as, with her dismissal, she automatically lost the right to practise law. The applicant had appeared before the Council only at the point when she had challenged the dismissal and she had not received beforehand the reports of the inspector or of the witness testimony. 

The Court found that there had been a violation of Article 8, as the interference with the applicant’s private life had not been proportionate to the legitimate aim pursued. 

Article 13 in conjunction with Article 8 

As domestic law did not allow the applicant any possibility of a judicial appeal against the dismissal decision, Article 6 was not applicable. The Court decided that the applicant’s complaint concerning that provision should be examined under Article 13. 

The Court had previously found that the impartiality of the Council’s panel that examined challenges to its decisions was highly questionable, because the panel included members who had taken part in the dismissal decisions themselves. 

Furthermore, during the proceedings, no distinction had been made between aspects of Ms Özpınar’s private life that bore no direct connection with her duties and those that might have done. 

Accordingly, the applicant had not had access to a remedy meeting the minimum requirements of Article 13 for the purposes of her Article 8 complaint. The Court found that there had been a violation of Article 13 in conjunction with Article 8. 

Article 14 

The Court rejected the applicant’s complaint under Article 14 as out of time. 

Article 41 

Ms Özpınar had not submitted a request for just satisfaction within the time-limit. 

Separate opinion 

Judges Sajó and Popović expressed a separate opinion, which is annexed to the judgment. 

The decision is available only in French.

Kurkaev v. Turkey (no. 10424/05) 

The applicant, Ruslan Kurkaev, is a Russian national who was born in 1983. Fearing for his life, he left Chechnya in August 2000 and went to Istanbul, where he now lives. Mr Kurkaev complained that his arrest by the police anti-terrorist branch in June 2004 during the NATO summit in Istanbul had been unlawful and that his ensuing detention had lacked adequate judicial review. He relied on Article 5 §§ 1 and 4 (right to liberty and security) of the Convention. Further relying on Article 3 (prohibition of inhuman or degrading treatment), he also complained about his detention in the Foreigners’ Department of the Istanbul Security Headquarters for 91 days in an overcrowded cell with no windows, beds or access to fresh air or possibility to exercise. 

Violation of Article 5 §§ 1 and 4 

Violation of Article 3 (prohibition of inhuman or degrading treatment) 

Just satisfaction: EUR 12,000 (non-pecuniary damage) and EUR 3,500 (costs and expenses) 

Uğur and Others v. Turkey (nos 1968/07, 3608/07, 14474/07, 35240/07, 35252/07, 36503/07, 36505/07, 36509/07, 36541/07, 36544/07, 36556/07, 36563/07, 36571/07, 36573/07, 36582/07, 36586/07, 36593/07, 15637/08, 34229/08, 36489/08, 36492/08, 36493/08, 37232/08 and 37233/08)* 

The applicants are 25 Turkish nationals who are currently in Diyarbakır Prison (Turkey). They were remanded in custody on different dates between 1993 and 2002 on charges of membership of an illegal armed organisation and/or attempting to overthrow the Turkish constitutional order. As their various applications for release were repeatedly refused by the authorities, they all remained in pre-trial detention for several years, either until their release by a court or until the date of the first instance judgment in their case. Relying on Article 5 §§ 3 and 4 (right to liberty and security), they complained of the excessive length of their pre-trial detention and maintained that they had not had an effective remedy by which to challenge the lawfulness of that detention. They also complained, under Article 6 § 1 (right to a fair trial within a reasonable time) and Article 13 (right to an effective remedy) respectively, of the length of the criminal proceedings against them and of the absence of a remedy enabling them to appeal against the length of their detention and the length of those proceedings. 

(12 applicants) Violationtion of Article 5 §§ 3 and 4 

(All applicants) Violation of Article 6 § 1 (length) 

(All applicants) Violation of Article 13

Just satisfaction: to each applicant sums ranging from EUR 2,500 to EUR 17,000 (non-pecuniary damage) and EUR 10,000, jointly (costs and expenses)

Cevahirli v. Turkey (no. 15067/04) 

This case concerns a retired military officer’s complaint that he was not able to access the classified documents and information submitted by the Ministry of Defence to the Supreme Military Administrative Court in proceedings with regard to his being banned from the army’s social facilities. He relies on Article 6 (right to a fair hearing). 

Violation of Article 6 § 1 (fairness)

26.10.

Adıyaman and Erman v. Turkey (nos. 38372/06 and 24572/08) 

The applicants, Gülpınar Adıyaman and Güllüzar Erman, are two Turkish nationals, born in 1974 and 1973 respectively, who have been in detention pending trial in Kocaeli (Turkey) since their respective arrests in 1996 and 2003. The case concerned their complaint about the excessive length of their pre-trial detention and of the proceedings against them as well as the fact that they had had no effective remedy to challenge the lawfulness of that detention. They relied on Article 5 §§ 3 and 4 (right to liberty and security), Article 6 § 1 (right to a fair trial within a reasonable time) and Article 13 (right to an effective remedy). 

(Both applicants) Violation of Article 5 §§ 3 and 4 

(First applicant) Violation of Article 6 § 1 (length) 

(First applicant) Violation of Article 13

Just satisfaction: 

- non-pecuniary damage: EUR 15,600 to Ms Adıyaman and EUR 8,800 to Ms Erman 

- costs and expenses: EUR 1,000 to Ms Adıyaman and EUR 2,500 to Ms Erman 

Mehmet Özcan and Others v. Turkey (nos. 4018/07, 4019/07, 4172/07, 23562/07, 36595/07, 54508/07, 54520/07, 2539/08, 16353/08, 34350/08, 34379/08, 35269/08, 37798/08, 37818/08, 56422/08, 20437/09, 20440/09, 20453/09, 20460/09, 20568/09, 20604/09, 20608/09, 20613/09 and 20636/09)* 

The applicants are 24 Turkish nationals who were arrested and taken into police custody between 1995 and 2003 during operations launched against Hizbullah, an illegal armed organisation. Relying on Article 5 §§ 3 and 4 (right to liberty and security), they complained of the length of their detention during the proceedings brought against them and/or of having no effective means by which to dispute the lawfulness of their detention. Relying also on Article 6 § 1 (right to a fair trial within a reasonable time) and Article 13 (right to an effective remedy), they complained of the length of the criminal proceedings against them and of the lack of an effective remedy in Turkey with which they could challenge that. 

(Seven applicants) Violation of Article 5 §§ 3 and 4 

(All applicants) Violation of Article 6 § 1 (length) 

(All applicants) Violation of Article 13

Just satisfaction: 

- non-pecuniary damage: each applicant, sums ranging from EUR 2,400 to EUR 14,000 

- costs and expenses: jointly, EUR 10,000 

Vardar v. Turkey (no. 35150/06)* 

The applicant, Vahit Vardar, is a Turkish national who was born in 1958 and lives in Istanbul. Relying on Article 6 § 1 (right to a fair trial within a reasonable time), he complained of the excessive length of several sets of criminal proceedings brought against him. 

Violation of Article 6 § 1 (length) 

Just satisfaction: EUR 3,900 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

Yusuf Karataş v. Turkey (no. 31953/05)* 

In these cases, the applicants complained in particular under Article 6 § 1 (right to a fair hearing within a reasonable time) about the excessive length of (non-criminal) proceedings. 

Violation of Article 6 § 1 – all cases (excessive length of proceedings)

02.11.

The Convention does not require a State to recognise an applicant as the heir of a man to whom she had been married on a purely religious basis 

In today’s Grand Chamber judgment in the case of Serife Yigit v. Turkey (application no. 3976/05), which is final,1 the European Court of Human Rights held, unanimously, that there had been: 

No violation of Article 14 (prohibition of discrimination) in conjunction with Article 1 of Protocol No. 1 (protection of property) to the European Convention on Human Rights; and 

No violation of Article 8 (right to respect for family life) of the Convention. 

The case concerns the Turkish courts’ refusal to award the applicant social-security benefits based on the entitlements of her deceased partner, with whom she had contracted a religious but not a civil marriage. 

Principal facts 

The applicant, Şerife Yiğit, is a Turkish national who was born in 1954 and lives in İslahiye (district of Gaziantep, Turkey). In 1976 she married Ömer Koç (Ö.K.) in a religious ceremony (imam nikahı). Ö.K. died on 10 September 2002. The youngest of their six children, Emine, was born in 1990. 

On 11 September 2003 Ms Yiğit brought an action, in her own name and that of Emine, seeking to have her marriage with Ö.K. recognised and to have Emine entered in the civil register as his daughter. The District Court allowed the second request but rejected the request concerning the marriage. 

Ms Yiğit further applied to the retirement pension fund (Bağ-Kur) to have Ö.K.’s retirement pension and health-insurance benefits transferred to her and her daughter. The benefits were granted to Emine but not to her mother, on the ground that her marriage to Ö.K. had not been legally recognised. Ms Yiğit appealed unsuccessfully against that decision. 

Procedure and composition of the Court 

Relying on Article 8, Ms Yiğit complained about the Turkish courts’ refusal to transfer her deceased partner’s social-security entitlements to her. 

The application was lodged with the European Court of Human Rights on 6 December 2004. 

In its judgment of 20 January 2009 (press release) the Chamber examining the case held, by four votes to three, that there had been no violation of Article 8. It found that it was not unreasonable for special protection to be afforded only to civil marriages in Turkey, pointing out that marriage remained an institution widely recognised as conferring a particular status on those who entered into it. It considered that the difference in treatment between married and unmarried couples with regard to survivors’ benefits was aimed at protecting the traditional family based on the bonds of marriage and was therefore legitimate and justified. 

On 14 September 2009 the case was referred to the Grand Chamber at the applicant’s request. A Grand Chamber hearing took place in public in the Human Rights Building in Strasbourg on 16 December 2009. 

Judgment was given by a Grand Chamber of 17 judges, composed as follows: 

Jean-Paul Costa (France), President, 

Christos Rozakis (Greece), 

Nicolas Bratza (the United Kingdom), 

Peer Lorenzen (Denmark), 

Josep Casadevall (Andorra), 

Corneliu Bîrsan (Romania), 

Nina Vajić (Croatia), 

Anatoly Kovler (Russia), 

Dean Spielmann (Luxembourg), 

Renate Jaeger (Germany), 

Sverre Erik Jebens (Norway), 

David Thór Björgvinsson (Iceland), 

Ján Šikuta (Slovakia), 

Luis López Guerra (Spain), 

Nona Tsotsoria (Georgia), 

Ann Power (Ireland), 

Işıl Karakaş (Turkey), Judges, 

and also Vincent Berger, Jurisconsult.

Decision of the Court 

The Grand Chamber decided to examine Ms Yiğit’s complaint not only from the standpoint of Article 8 (right to respect for private and family life), but also under Article 14 (prohibition of discrimination) taken in conjunction with Article 1 of Protocol No. 1 (protection of property). The last two Articles were applicable in this case because, although Article 1 of Protocol No. 1 did not include the right to receive a social-security payment of any kind, if a State did decide to create a benefits scheme, it had to do so in a manner compatible with Article 14. 

Article 14 in conjunction with Article 1 of Protocol No. 1 

Ms Yiğit, who had been married in a religious ceremony, alleged that she had been treated differently from a woman married in accordance with the Civil Code and claiming social-security benefits in respect of her late husband. The question for the Court to determine was whether, if there had been such a difference in treatment, it had been discriminatory or, on the contrary, reasonable and objective, and hence acceptable. 

The Court reiterated that Article 14 prohibited, within the ambit of the rights and freedoms guaranteed by the Convention, discrimination based on a personal characteristic by which persons or groups of persons were distinguishable from each other. The nature – civil or religious – of a marriage between two persons undoubtedly 

2 Muñoz Díaz v. Spain, (Chamber) judgment of 08.12.2009. 

constituted such a characteristic. Accordingly, a “difference in treatment” such as that to which Ms Yiğit had been subjected might be prohibited by Article 14. 

In examining whether there had been any objective and reasonable justification for the difference in treatment, the Court noted firstly that the decision taken by the Turkish authorities in this case had pursued the legitimate aims of protecting public order (civil marriage being designed, in particular, to protect women) and protecting the rights and freedoms of others. It then examined whether there had been a reasonable relationship of proportionality between the Turkish authorities’ refusal to award Ms Yiğit social-security benefits on the basis of her late husband’s entitlements and the aims pursued by the authorities. On this fundamental point, the Court considered it decisive that, in view of the relevant Turkish legal rules, Ms Yiğit could not have had any legitimate expectation of obtaining benefits on the basis of her partner’s entitlement. The Civil Code was clear as to the pre-eminence of civil marriage and, being aware of her situation, Ms Yiğit had known that she needed to regularise her relationship in accordance with the Civil Code in order to be recognised as her partner’s heir. That aspect clearly distinguished the present case from another recent case,2 in which a woman married solely in accordance with Roma rites had been recognised by the Spanish authorities as her partner’s “spouse” (among other things, she had been awarded social-security benefits as a spouse and had been issued with a family record book). Lastly, the Court noted that the substantive and formal conditions governing civil marriage were clear and straightforward and did not place an excessive burden on the persons concerned. Ms Yiğit – who had had 26 years in which to contract a civil marriage – thus had no grounds for maintaining that the efforts she had made to regularise her situation had been hampered by cumbersome administrative procedures. 

Since there had been an objective and reasonable justification for the “difference in treatment” to which Ms Yiğit had been subjected, the Court held, unanimously, that there had been no violation of Article 14 of the Convention taken in conjunction with Article 1 of Protocol No. 1. 

Article 8 

The Court reiterated the Chamber’s finding that Ms Yiğit, her partner and their children had constituted a family (Ms Yiğit had entered into a religious marriage with Ö.K., had lived with him until his death and had six children with him, the first five of whom had been entered in the civil register under the father’s name). She could therefore claim a right to respect for her “family life”. 

The Court observed that Ms Yiğit and her partner had been able to live peacefully as a family, free from any interference with their family life by the domestic authorities. The fact that they had opted for the religious form of marriage and had not contracted a civil marriage had not entailed any penalties such as to prevent Ms Yiğit from leading an effective family life for the purposes of Article 8. 

The Court pointed out that Article 8 could not be interpreted as imposing an obligation on the State to recognise religious marriage; nor did it require the State to establish a special regime for a particular category of unmarried couples. For that reason, the fact that Ms Yiğit did not have the status of heir did not in itself imply that there had been a breach of her rights under Article 8. 

The Court therefore held, unanimously, that there had been no violation of Article 8. 

Separate opinions 

Judges Rozakis and Kovler each expressed a concurring opinion. The opinions are annexed to the judgment. 

The judgment is available in English and French.

09.11.

Timtik v. Turkey (no. 12503/06)* 

The applicant, Barkın Timtik, is a Turkish national who was born in 1982 and lives in Istanbul. In 2004 she was arrested during a demonstration in support of members of the DHKP/C (Revolutionary People’s Liberation Party-Front) who had died as a result of a hunger strike in prison. She explained that she had not been taking part in the demonstration but had simply been passing by on her way to the court to file a complaint, as she had been working as a trainee lawyer, concerning the death of those prisoners. Relying mainly on Article 3 (prohibition of inhuman or degrading treatment), she complained that she had been ill-treated by the police during her arrest and that there had been no effective investigation into her allegations. 

Violation of Article 3 (prohibition of inhuman or degrading treatment) 

Violation of Article 3 (lack of effective investigation) 

Just satisfaction: EUR 5,000 (non-pecuniary damage) and EUR 3,200 (costs and expenses)

Suna v. Turkey (no. 1058/06)* 

In these cases, the applicants complained in particular under Article 6 § 1 (right to a fair hearing within a reasonable time) about the excessive length of (non-criminal) proceedings. In the case of Krystyna Misiak and Jan Misiak, the first applicant was declared to no longer be a victim of the alleged violation of this provision. 

Violation Article 6 § 1 – all cases

 Turkey violated the right to life of a shepherd shot by gendarmes in the Turkish-Iraqi border area 

In today’s Chamber judgment in the case Ölmez and Others v. Turkey (Application no. 22746/03), which is not final1, the European Court of Human Rights held, unanimously, that there had been: 

A violation of Article 2 (right to life) of the European Convention on Human Rights. 

The case concerned the death of a shepherd who was shot by Turkish gendarmes near the Turkish-Iraqi border at a time of ongoing war in Iraq. According to the official version, he had been taken for a smuggler who was endangering territorial security and had been called on to surrender before the fatal shots were fired. 

Principal facts 

The applicants, Remziye Olmez, Resul Ölmez and Mevlüt Ölmez, are Turkish nationals who were born in 1967, 1972 and 1973 respectively and live in the village of Andaç (province of Şırnak), near the Iraqi border in south-east Turkey. They are the wife, brother and nephew of Hacı Ölmez, who died in the circumstances set out below. They applied on their own behalf and that of Hacı Ölmez and his six children from his marriage to the applicant Remziye Ölmez. 

At the relevant time the land surrounding their village was used for grazing and the villagers moved across it frequently, despite the fact that it was a military zone. The area was closely monitored by the gendarmerie in order to prevent terrorists or smugglers crossing the border, a problem which had become very frequent in that part of Turkey as a result of the ongoing war in Iraq. 

According to the applicants, their relative Hacı Ölmez had been constantly harassed by the local military authorities, who believed that he was a PKK sympathiser. As a result, he had been removed from his duties as village guard and had become a shepherd. On 8 April 2003 Hacı and his nephew Mevlüt Ölmez took their cattle to grazing land 500 metres from the village. About 5.30 p.m. they left the herd near the village and retraced their steps in order to look for some lost goats. 

According to the official version, a gendarmerie sergeant, S.D., using powerful binoculars from about 1000-1300 metres, picked out their silhouettes near the border, carrying bags and moving in a suspect manner towards the village. The gendarmes set up an ambush. When they were about 250-300 metres from the men, they shouted “Stop! Gendarmes!”, at which Hacı and Mevlüt allegedly turned round and began to run towards Iraq. In spite of instructions to stop and warning shots, they kept going. S.D. ordered the gendarmes to fire in the direction in which the men were running, on a curved trajectory. 65 gunshots were fired, one of which killed Hacı Ölmez. 

According to Mevlüt’s version, the gendarmes fired without warning, which was what caused them to start running, and, on approaching the body, sergeant S.D. allegedly exclaimed, “So it was our Hacı!” 

According to the official version, Mevlüt explained that Hacı and he had been engaged in smuggling; in fact, no smuggled goods were found in their possession. 

An investigation was opened. The fatal bullet was not recovered, which made it impossible to identify the weapon from which it had been fired. 50 cartons of cigarettes were found hidden 750 metres from the site of Hacı’s death and 190 metres from the border, but at some distance from the spot at which Hacı and Mevlüt had alleged crossed from Iraq into Turkey. Mevlüt denied having any link to those cartons. A parliamentary investigation committee was set up and concluded that there had been irregularities in the gendarmes’ actions. The applicants filed a complaint against the gendarmes. A finding that there was no case to answer was initially delivered by the Prosecutor of Uludere on 1 December 2003. That was overturned on 19 January 2004 by the Siirt Assize Court. The case was reopened and transferred to the Şırnak prosecutor’s office, which referred sergeant S.D. and 17 gendarmes to the Şırnak Assize Court on a charge of homicide. The court held that, at a time when war was being waged in Iraq, the gendarmes could sincerely have believed that the deceased man and Mevlüt were smugglers and were likely to pose a threat to national security. They also held, in particular, that the gendarmes had complied with all the instructions and rules governing the use of firearms, but that the deceased man and Mevlüt had acted in an irresponsible manner by disregarding the warning shots, followed by at least one order to surrender. The applicants challenged the gendarmes’ acquittal before the Court of Cassation, where the proceedings are still pending. 

In 2003 Mevlüt Ölmez was found guilty of illegally crossing the border between Iraq and Turkey and of passive resistance to the security forces. In 2004 he was acquitted on a charge of trafficking smuggled goods. 

Complaints, procedure and composition of the Court 

Relying in particular on Article 2 (right to life), the applicants complained about the pointless use of lethal force by the security forces and the lack of an effective remedy by which to have that complaint examined in Turkey. 

The application was lodged with the European Court of Human Rights on 10 June 2003. 

Judgment was given by a Chamber of seven, composed as follows: 

Françoise Tulkens (Belgium), President, 

Ireneu Cabral Barreto (Portugal), 

Danutė Jočienė (Lithuania), 

András Sajó (Hungary), 

Nona Tsotsoria (Georgia), 

Işıl Karakaş (Turkey), 

Kristina Pardalos (San Marino), Judges, 

and also Stanley Naismith, Section Registrar. 

Decision of the Court 

The Court noted firstly that both the official version of the facts and the criminal proceedings against the gendarmes had been centred from the outset on the premise that the latter had acted on the basis of a sincere conviction that they were in the presence of smugglers who were likely to endanger Turkey’s territorial security. 

However, several factors cast serious doubt on that premise. Firstly, the cartons of cigarettes were found at a clear distance from the route by which Hacı and Mevlüt had allegedly crossed from Iraq into Turkey. It was also unclear why they would have abandoned their goods when they did not yet know that they were being observed by the gendarmes. In addition, at the distance (250-300 metres) at which the gendarmes found themselves before intervening, equipped with powerful binoculars, they would have had no problems seeing what was going on. The Court further noted that all the smuggling charges had eventually been lifted. There was therefore uncertainty as to what had really happened once sergeant S.D. had spotted Hacı and Mevlüt, especially since, while alive, Hacı had had serious grounds for believing that the local military authorities held a grudge against him. 

Those elements, while they cast doubt on the official version, were not, however, sufficient to presume that the gendarmes knowingly assassinated the shepherd. Consequently, the Court was prepared to accept, like the Turkish authorities, that the use of potentially lethal force was likely to have been based on an “honest and valid belief” at the time of the events; it was not a priori excluded that such use of force could have been justifiable under the Convention (even where that belief subsequently proved to be incorrect). However, it was not necessary for the Court to examine this issue in detail, since respect for a more general principle was in any event in doubt: that concerning Hacı Ölmez’s right to have his life “protected by law”. 

The Court reiterated that, under Turkish law as in force at the relevant time (Law no. 1918, taken together with Law no. 2803), in a security zone such as that which surrounded the village of Andaç, the security forces had been given carte blanche to open fire immediately on an individual on the basis of a criterion as vague as "the specific circumstances of each situation". Admittedly, the legislation had been significantly improved in 2003 and 2007 (Laws nos. 4926 and 5607), but that was after the shooting of Hacı Ölmez. 

Accordingly, the Court concluded unanimously that Hacı Ölmez’s right to life had not been protected by law, in violation of Article 2. The Court found that it was not necessary to rule separately on whether, among other things, the investigation conducted after Hacı Ölmez’s death had been “effective”. 

Article 41 

In respect of just satisfaction, the Court held that Turkey was to pay Hacı Ölmez’s widow and their children the sum of 100,000 euros (EUR) for all forms of damage. In fixing that sum, it took account, in particular, of the fact that the deceased had provided for his wife and children (pecuniary damage) and of the suffering caused to them by the violation (non-pecuniary damage). Turkey was also to pay EUR 3,000 in respect of costs and expenses. 

Separate opinions 

Judges Sajó and Cabral Barreto expressed separate opinions, which are annexed to the judgment. 

The judgment is available only in French.

 Turkey did not conduct an effective investigation following the death of a young man during military service 

In today’s Chamber judgment in the case Serdar Yigit and Others v. Turkey (application no. 20245/05), which is not final1, the European Court of Human Rights held : 

by a majority, that there had been a violation of Article 2 (right to life – lack of an effective investigation) of the European Convention on Human Rights, and 

unanimously, that there had been no violation of Article 2 (right to life – question of the authorities’ responsibility for the death) of the Convention. 

The case concerned the death of a young man doing military service; the investigation concluded that he had committed suicide. 

Principal facts 

The applicants are 11 Turkish nationals from a family living in Van (Turkey). They are the relatives (partner, son, parents and brothers) of Mevlüt Baysan, who died on 27 July 2003 in the circumstances set out below. 

On 27 May 2003 Mevlüt Baysan began his military service in Ovacık (Tunceli). He underwent the standard medical tests, including a psychological examination. The report of 28 May 2003 indicated that he had stated, among other things, that he did not smoke, drink or take drugs, did not have any family-related or other problems, was financially stable, was in good health and was fit to perform military service. 

On 27 July 2003 Mevlüt was found dead from a rifle shot in the head at point-blank range. 

An internal investigation and a criminal investigation were opened. It quickly became apparent that the weapon used in Mevlüt’s death, and which was found near his body, was that of another soldier. The latter initially claimed that Mevlüt had ripped the weapon out of his hands; he subsequently explained that in fact he had handed it over himself, so that Mevlüt could continue guard duty in his place after Mevlüt had told him that the commandant wished to see him. The internal report drawn up by the administrative investigation committee found that, following an ambush in which Mevlüt Baysan and his unit had been caught on 5 July 2003 and during which one of his close friends had been killed, Mevlüt had become depressed, had trouble sleeping and had become withdrawn. In addition, his pregnant girlfriend had almost suffered a miscarriage after a fall, but Mevlüt could not be authorised to return home immediately. To help him deal with those problems, Mevlüt’s commandant had provided for his transfer to the dispensary, then to the kitchen, but he had refused those transfers because he wished to continue to conduct military tasks. Furthermore, the soldier who had handed over his weapon to Mevlüt had acted in violation of the rules. 

On 30 December 2003 the military procurator concluded that Mevlüt had committed suicide and, finding that no negligence could be attributed to the military authorities, held that there was no case to answer. The applicants appealed against that order. On 18 February 2004 the Malatya military court ordered an additional judicial investigation on the ground that there were various shortcomings in the investigation (failure to question several witnesses, failure to establish the exact location of the soldier who had handed over the weapon when the incident took place, etc.) and that documents were missing from the case file. On 25 October 2004 the Malatya military court, finding that those shortcomings had been corrected, dismissed the applicants’ appeal against the order of 30 December 2003 that there was no case to answer. 

The soldier who had provided the weapon was disciplined. 

Complaints, procedure and composition of the Court 

Relying in particular on Article 2, the applicants complained that the authorities had not taken any measures to prevent the suicide of their relative, assuming that it actually was the cause of death, and had not envisaged the hypothesis of murder. They also argued that the investigation into their relative’s death had been insufficient and inadequate. 

The application was lodged with the European Court of Human Rights on 20 May 2005. 

Judgment was given by a Chamber of seven, composed as follows: 

Françoise Tulkens (Belgium), President, 

Ireneu Cabral Barreto (Portugal), 

Dragoljub Popović (Serbia), 

Nona Tsotsoria (Georgia), 

Işıl Karakaş (Turkey), 

Kristina Pardalos (San Marino), 

Guido Raimondi (Italy), Judges, 

and also Stanley Naismith, Section Registrar. 

Decision of the Court 

Article 2 (Mevlüt Baysan’s death) 

Firstly, the Court emphasised that there was no evidence in the case file to support the theory of murder and that such a theory was speculative. Any lack of rigour in the investigation was not in itself a sufficient basis for a presumption of any kind against the State. In other words, the Court found no reason to challenge the premise of suicide. 

Secondly, the Court examined whether the military authorities knew or should have known that there was a genuine risk that Mevlüt would commit suicide and, if so, whether they did everything that could reasonably have been expected of them to prevent that risk. In that connection, the Court noted that the results of the medical examination conducted at the beginning of Mevlüt’s military service had been normal, and that it was not claimed that Mevlüt had been subjected to debasing treatment by his colleagues. The Court was not therefore convinced that he would have required special or strict monitoring, at least until 5 July 2003, the date of a military operation during which the young man lost one of his close friends. That incident had resulted in a certain psychological fragility, and his commandant has responded by proposing measures which would remove him from military tasks, measures that Mevlüt had, however, refused. The Court considered that, while the military authorities had admittedly taken adequate measures, it would have been desirable had they verified the exact nature of Mevlüt’s problems. Nonetheless, like the national authorities, the Court considered that it could accept that Mevlüt might have been pushed to commit suicide by a form of psychological depression that was unpredictable, since, when alive, he had apparently never behaved in a way that indicated a real and immediate risk that he would take his own life. 

In conclusion, the Court considered that criticising the authorities for not doing more to prevent Mevlüt Baysan’s suicide would be tantamount to imposing an excessive burden on them in the light of the evidence in the case file and their obligations under Article 2 of the Convention. Accordingly, the Court held, by six votes to one, that there had been no violation of Article 2 concerning Turkey’s responsibility for Mevlüt Baysan’s death. 

Article 2 (the investigation) 

The Court reiterated that an independent investigation should have been conducted, capable of determining the circumstances surrounding Mevlüt Baysan’s death and establishing those responsible for it. 

A criminal investigation had been opened on the day of Mevlüt Baysan’s death, as well as an internal administrative investigation. However, although there was no evidence of a lack of willingness on the part of the authorities to establish the facts, it remained the case that certain crucial factors seemed not to have been investigated. In particular, the case file contained no information as to whether the shortcomings in the investigation identified by the Malatya military court had been corrected by the prosecutor’s office following the request for an additional judicial investigation (that court finally decided that it had been done, but there was no evidence in the file to support such a claim). In addition, the applicants had been excluded from the investigation and had not had an opportunity to be heard by a judge prior to the finding that there was no case to answer; although the next of kin should always be associated with the investigation. 

The Court concluded unanimously that the investigation into Mevlüt Baysan’s death had not been effective, in violation of Article 2. 

Article 41 

Under Article 41 (just satisfaction), the Court held that Turkey was to pay, in respect of non-pecuniary damage, 18,000 euros [EUR] jointly to Mevlüt Baysan’s partner and son, EUR 12,000 jointly to his parents and EUR 9,000 jointly to his brothers. 

Separate opinion 

Judge Popović expressed a separate opinion, which is annexed to the judgment. 

The judgment is available only in French.

23.11.

 Akalın v. Turkey (no. 23480/06) 

The applicant, Nuri Akalın, is a Turkish national who was born in 1977 and is currently detained in Kandıra Prison (Turkey). Arrested in 1997 on suspicion of being a member of an illegal organisation, he was convicted in 2002 by a state security court of attempting to undermine the constitutional order under the criminal code in force at the time. His case was resumed after state security courts had been abolished in Turkey in 2004, but his request for release was dismissed and he was again convicted in April 2009. The appeal proceedings are still pending. Relying on Article 5 §§ 3 and 4 (right to liberty and security) the applicant complained of the length of his detention in police custody and of his pre-trial detention. Relying on Article 6 § 1 (right to a fair trial within a reasonable time) he complained that the length of the criminal proceedings against him had been unreasonable. 

Violation of Article 5 §§ 3 and 4 

Violation of Article 6 § 1 (length) 

Just satisfaction: EUR 17,200 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

Hakan Uslu v. Turkey (no. 21175/06)* 

Sadık Bilgin v. Turkey (no. 4038/06)* 

In these cases, the applicants complained in particular under Article 6 § 1 (right to a fair hearing within a reasonable time) of the excessive length of (non-criminal) proceedings. 

Violation of Article 6 § 1 – all cases

23.11.

 12-year-old boy illtreated by Turkish police 

In today’s Chamber judgment in the case of (application no. 2858/07), which is not final1, the European Court of Human Rights held, unanimously, that there had been: 

Two violations of Article 3 (ill-treatment and lack of effective investigation) and a violation of Article 6 § 1 (right to a fair hearing within a reasonable time) of the European Convention on Human Rights 

The case concerns ill-treatment inflicted by the police on a 12-year-old boy arrested and placed in police custody following an identity check and the subsequent investigative procedures. 

Principal facts 

The applicant, Ciğerhun Öner, is a Turkish national who was born in 1989 and lives in Izmir (Turkey). On 7 October 2001, when he was 12 years old, he was taken into police custody by the police in Narlıdere (İzmir). A medical report was drawn up three days later by the Forensic Institute of İzmir, at the request of the public prosecutor of İzmir. It indicated that Ciğerhun Öner had a light-green bruise on the outer side of the right thigh and a hyperemia next to his right eye. The doctor issued him with a certificate of unfitness for work for one day. 

On 10 October 2001 Ciğerhun Öner’s mother lodged a complaint against the police custody officers on her son’s behalf, alleging ill-treatment. A number of investigations were carried out and several police officers were interviewed. Ciğerhun Öner identified two police officers who had respectively given and carried out an order to hit him before he had been released. In May 2002, at Ciğerhun Öner’s request, the General Medical Council drew up a report confirming the allegation that he had been ill-treated while in police custody. 

The Police Disciplinary Board carried out an administrative inquiry in respect of the police officers in question and concluded on 11 September 2002 that no administrative penalties were necessary. 

In the meantime, on 19 August 2002, the İzmir public prosecutor’s office had instituted criminal proceedings for ill-treatment against the police custody officers concerned. On 26 June 2003 Ciğerhun Öner applied to join the proceedings as an “intervening party”. In a judgment of 22 October 2003, the court found it established that Ciğerhun Öner had been arrested after refusing to give his name to police officers during an identity check and that, at the police station, he had been beaten by a police officer on the orders of another police officer. The police officer who had given the order was acquitted and the one who had hit Ciğerhun Öner was convicted. Further proceedings were brought regarding the part of the judgment convicting the police officer, following which the Court of Cassation gave two judgments in June 2006 and May 2008. The police officer in question did not attend all the hearings and was brought to the court by force. On 6 November 2008 the Criminal Court sentenced him to three years’ imprisonment and three months’ exclusion from the civil service. Citing mitigating circumstances owing to his exemplary conduct during the trial, the court reduced his prison sentence to two years and his period of exclusion from the civil service to two months and 15 days. It commuted his fine to 300 Turkish liras (TRY) and upheld the order excluding him from the civil service. However, it ordered a stay of execution of sentence. The police officer was also ordered to pay TRY 100 in damages to Ciğerhun Öner. The proceedings are pending before the Court of Cassation. 

In parallel proceedings, in October 2002, Ciğerhun Öner’s mother had filed a claim with the governor of İzmir for damages for ill-treatment of her son. Her claim was dismissed, following which she applied to the administrative courts. She unsuccessfully applied for legal aid (see the first judgment of the Court already delivered on this point). Her application was dismissed on 25 September 2003 on the ground that she had failed to pay the legal costs due. She lodged an application to have the proceedings for damages reopened. The Court does not have any information regarding the outcome. 

Complaints, procedure and composition of the Court 

Relying on Article 3 (prohibition of inhuman or degrading treatment) and Article 13, (right to an effective remedy), Ciğerhun Öner complained that he had suffered ill-treatment while in police custody and that there had been no effective investigation into his allegations. Relying on Article 6 § 1 (right to a fair hearing within a reasonable time), he further alleged that the length of the criminal proceedings against the police officers had been excessive. 

The application was lodged with the European Court of Human Rights on 30 November 2006. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgium), President, 

Danutė Jočienė (Lithuania), 

Dragoljub Popović (Serbia), 

Nona Tsotsoria (Georgia), 

Işıl Karakaş (Turkey), 

Kristina Pardalos (San Marino), 

Guido Raimondi (Italy), Judges, 

and also Stanley Naismith, Section Registrar. 

Decision of the Court 

Article 3 (ill-treatment) 

Having regard to the fact that Ciğerhun Öner was 12 years old when he was placed in police custody and to the injuries recorded in the medical certificate three days after his release, the Court found that the treatment in question had attained the minimum level of severity to fall within the scope of Article 3. 

The Court found it regrettable that the applicant (arrested merely for an identity check) had been held in police custody without it being registered in the custody log of the police station concerned and observed that he had not been seen by a doctor at the beginning and end of his period in police custody. 

Having regard to those factors and to the lack of any explanation from the Government concerning the shortcomings of the national authorities regarding the manner in which the applicant had been taken into police custody, the Court found it established that the injuries observed on the applicant’s body had been caused by the police while the applicant was in their custody on 7 October 2001 in Narlıdere police station (İzmir). The treatment in question had been deliberate and had gone beyond a mere police check. The physical and mental duress suffered by Ciğerhun Öner had been such as to arouse feelings of fear, anguish and inferiority capable of humiliating and debasing him. The injuries in question had also caused him physical pain and mental suffering. 

Ciğerhun Öner had therefore been subjected to inhuman and degrading treatment, in violation of Article 3. 

Article 3 (investigation) 

The Court reiterated that where an individual raised an arguable claim that he had been seriously ill-treated by the police unlawfully and in breach of Article 3, that provision required that there should be an effective official investigation. 

It noted at the outset that, following the complaint brought by Ciğerhun Öner, criminal proceedings had been instituted against the police officers and had been pending before the national courts for over eight years. Having regard to the slow progress in those proceedings, the Court stressed that in such cases the authorities should in principle act quickly so that the perpetrators of ill-treatment did not in effect enjoy virtual impunity. 

The Court also noted that the sentence imposed on the convicted police officer had been suspended. It was not convinced that the seriousness of the offence with which the accused had been charged, in their capacity as police officers, had been satisfactorily assessed. Furthermore, the police officer who had been convicted had had his sentence reduced on the grounds of his exemplary conduct during the trial even though he had not attended all the hearings and had been brought to the court by force; he had also had his sentence suspended. The legislative and criminal provisions of national law had in reality been used to avoid any effective punishment of the police officer. The Court noted, lastly, that the disciplinary proceedings had also ended without any penalties being imposed. 

The Court reiterated that a lack of rigour in applying the criminal and disciplinary system – as in the applicant’s case – would not discourage the security forces from committing illegal acts such as those complained of by the applicant. 

There had not therefore been an effective investigation in respect of the ill-treatment inflicted on Ciğerhun Öner, which amounted to a further violation of Article 3. 

In the light of that finding, the Court did not consider it necessary to examine separately the complaint based on Article 13. 

Article 6 § 1 (lenth of proceedings) 

The Court noted that, as far as Ciğerhun Öner was concerned, the criminal proceedings against the police officers had started on 26 June 2003, when he had applied to join them as an “intervening party”. More than seven years later the proceedings were still going on. 

The Court found that the length was excessive and in breach of Article 6 § 1. 

Article 41 

Under Article 41 (just satisfaction) of the Convention, the Court held that Turkey was to pay the applicant 30,000 euros (EUR) in respect of non-pecuniary damage and EUR 2,900 in respect of costs and expenses. 

The judgment is available only in French.

30.11.

Karabulut v. Turkey (no. 39783/06)* 

The applicant, Devher Karabulut, is a Turkish national who was born in 1968 and lives in Kocaeli (Turkey). In 1994 she and other individuals were prosecuted for membership of an illegal organisation (the DHKP/C - Revolutionary People’s Liberation Party/Front). In 2006 the proceedings were discontinued as the prosecution had become time-barred. Relying on Article 6 § 1 (right to a fair trial within a reasonable time), the applicant complained of the excessive length of the proceedings. 

Violation of Article 6 § 1 (length) 

Just satisfaction: EUR 7,800 (non-pecuniary damage) and EUR 2,400 (costs and expenses) 

S.S. Balıklıçeşme Beldesi Tarım Kalkınma Kooperatifi and Others v. Turkey (nos. 3573/05, 3617/05, 9667/05, 9884/05, 9891/05, 10167/05, 10228/05, 17258/05, 17260/05, 17262/05, 17275/05, 17290/05 and 17293/05)* 

The applicants are 13 farm cooperatives. Their State milk subsidies for 1995 were discontinued following an administrative decision. Relying on Article 6 § 1 (right of access to a court and right to a fair hearing), they complained about the proceedings they had brought seeking payment of the subsidies. In particular, they maintained that the restrictive interpretation of the procedural rules by the domestic courts had prevented them from having their case examined on the merits by a court. They further alleged that the failure to inform them in advance of the opinion of State Counsel at the Supreme Administrative Court in the context of their respective appeals on points of law had been in breach of the adversarial principle. 

Violation of Article 6 § 1 (failure to communicate opinion of State Counsel) 

No violation of Article 6 § 1 (right of access to a court) 

Just satisfaction: total of EUR 1,313 (costs and expenses). The finding of a violation sufficient just satisfaction for non-pecuniary damage. 

Turan Biçer v. Turkey (no. 3224/03)* 

The applicant, Turan Biçer, is a Turkish national who was born in 1975 and lives in İzmir (Turkey). In 2001 he was sentenced to imprisonment for participating in unauthorised demonstrations in support of the PKK, an illegal organisation. In 2003 his sentence was quashed and he was released. He contended in particular that his conviction, the effects of which he had suffered between 2001 and 2003, had been in breach of Article 11 (freedom of assembly and association). 

Violation of Article 11 

Just satisfaction: EUR 9,000 (non-pecuniary damage)

Karanfıllı v. Turkey (no. 29064/06)* 

Nusret Erdem v. Turkey (no. 34490/03)* 

In these cases, the applicants complained in particular under Article 6 § 1 (right to a fair hearing within a reasonable time) about the excessive length of (non-criminal) proceedings. 

Violation of Article 6 § 1 – all the cases 

Violation of Article 13 – 6th case

07.12.

Alp and Others v. Turkey (nos. 34396/05, 8753/06, 37432/06, 37435/06, 2873/07, 24664/07 and 44938/08) 

Orman and Others v. Turkey (nos. 9462/05, 20369/05, 32652/05, 33193/05, 43845/05, 5295/06 and 48090/08) 

Ulu and Others v. Turkey (nos. 29545/06, 15306/07, 30671/07, 31267/07, 21014/08 and 62007/08) 

Yer and Güngör v. Turkey (nos. 21521/06 and 48581/07) 

The applicants are 28 Turkish nationals who were arrested between 1994 and 2003 and detained pending judicial proceedings against them. Except for three of the applicants who are still detained pending trial, they have all subsequently either been released or convicted. All four cases essentially concerned the excessive length of the applicants’ pre-trial detention as well as of the criminal proceedings against them. They relied in particular on Article 5 §§ 3, 4 and 5 (right to liberty and security), Article 6 § 1 (right to a fair trial within a reasonable time) and Article 13 (right to an effective remedy). 

(26 applicants) Violation of Article 5 § 3 

(12 applicants) Violation of Article 5 § 4 

(3 applicants) Violation of Article 5 § 5 

(23 applicants) Violation of Article 6 § 1 (length) 

(12 applicants) Violation of Article 13 

Just satisfaction: sums ranging from EUR 5,000 to EUR 19,200 (non-pecuniary damage) and sums ranging from EUR 500 to EUR 1,500 (costs and expenses) 

Ergen and Others v. Turkey (nos. 35364/05, 41169/05, 41498/05, 53346/08 and 54158/08)* 

The applicants are 16 Turkish nationals who live in Turkey. Relying on Article 1 of Protocol No. 1 (protection of property), they complained that the administrative authorities had occupied their land for many years without a formally valid expropriation order. The applicants further alleged that the domestic courts’ decision to apply the statutory rate of default interest to the debt in their favour instead of the maximum rate applicable to public debts, as defined in Article 46 of the Constitution, had led to a reduction in the amount of compensation due to them. 

Violation of Article 1 of Protocol No. 1 

Just satisfaction: 1st case, EUR 2,500; 2nd, 3rd and 5th cases, 2,300 EUR; 4th case, EUR 5,000 (non-pecuniary damage)

 Allegations by a Ministry of Justice chief inspector against a member of the Court of Cassation failed to comply with the duty of discretion 

In today’s Chamber judgment in the case of Poyraz v. Turkey (application no. 15966/06), which is not final,1 the European Court of Human Rights held unanimously that there had been: 

A violation of Article 6 § 1 (right to a fair hearing within a reasonable time) of the European Convention on Human Rights; and 

No violation of Article 10 (right to freedom of expression). 

The case concerned the civil judgment against the applicant for defamation on the basis of a report which he had compiled as chief inspector of the Ministry of Justice and which had been leaked to the press, concerning allegations of professional misconduct on the part of a senior judge. 

Principal facts 

The applicant, Yılmaz Poyraz, is a Turkish national who was born in 1937 and lives in Ankara (Turkey). In 1996, as chief inspector of the Ministry of Justice, he was responsible for conducting an inquiry into Judge Y.K.D., who was an adviser to the Minister and was in charge of the judges’ lodgings in Ankara at the relevant time, further to allegations in a letter from a “group of judges” that, in his professional activities he gave preferential treatment to people sharing his religious beliefs and political opinions. 

In the report compiled by Mr Poyraz and two inspectors, Y.K.D.’s professional conduct was severely criticised through witness accounts of acts such as sexual harassment of female staff at the judges’ lodgings. In 1997, on the basis of the report, the Ministry of Justice sought to have disciplinary proceedings instituted against Y.K.D., but no such action was taken since the Court of Cassation held that the Ministry was not authorised to pursue the inquiry. 

In February 1998 the report in question was leaked to the press. It received widespread coverage on all television channels, including interviews with the applicant and/or Y.K.D., as well as the witnesses mentioned in the report. On 8 March 1998 Mr Poyraz issued a written statement to the press on Ministry of Justice headed notepaper, in response – as he put it – to articles attacking him in the media by accusing him, for example, of a political conspiracy against Y.K.D. Giving assurances that he had kept the report confidential, he nevertheless observed that the judge was currently the subject of 15 separate inquiries and added that he had not named the harassment victims since to do so might "result in deaths". 

Y.K.D. brought a civil action against the applicant, alleging "personal fault" on his part in conducting an inquiry and compiling a report in breach of the law and motivated by personal hostility and resentment. In a decision of 12 March 2002 it was found that the Ministry of Justice was not authorised to bring proceedings against Y.K.D. following his appointment to the Court of Cassation, a fact of which Mr Poyraz must have been aware, and that the report was therefore null and void. The court also noted that in his statement of 8 March 1998 to the press the applicant had disclosed confidential information and added his own comments on the matter. Mr Poyraz was ordered to pay damages amounting, with interest, to 25 billion Turkish liras (approximately 15,000 euros). His subsequent appeal to the Court of Cassation was dismissed. 

Complaints, procedure and composition of the Court 

Relying in particular on Article 6 § 1 (right to a fair hearing within a reasonable time) and Article 10 (freedom of expression), the applicant complained that the length of the civil proceedings against him had been excessive and that the judgment against him on the basis of both the report, drawn up in accordance with the regulations and in his capacity as an inspector, and his statement to the press, issued in his capacity as an official of the Ministry of Justice, had constituted unjustified and disproportionate interference with his right to freedom of expression. 

The application was lodged with the European Court of Human Rights on 12 April 2006. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Ireneu Cabral Barreto (Portugal), President, 

Danutė Jočienė (Lithuania), 

Dragoljub Popović (Serbia), 

András Sajó (Hungary), 

Nona Tsotsoria (Georgia), 

Işıl Karakaş (Turkey), 

Guido Raimondi (Italy), Judges, 

and also Stanley Naismith, Section Registrar. 

Decision of the Court 

Article 6 § 1 

The civil proceedings had lasted approximately seven years and seven months, involving five rounds of proceedings at two levels of jurisdiction. 

The Court had previously found violations of Article 6 § 1 in many similar cases and no evidence had been produced by the Turkish Government to lead the Court to reach a different conclusion in this case. The Court therefore held that there had been a violation of Article 6 § 1. 

Article 10 

The Court reiterated that the protection afforded by Article 10 extended to the professional sphere in general and civil servants in particular. Although it was legitimate for a State to impose a duty of discretion on civil servants, they were nevertheless individuals qualifying for protection under Article 10. 

The authorities’ interference with the applicant’s freedom of expression, in the form of the civil judgment against him on the basis of his report on Y.K.D. and his comments to the press, had been prescribed by the Code of Obligations and the Civil Code and had pursued the legitimate aim of protecting the reputation or rights of others. The Court noted that the judgment had been given against Mr Poyraz in civil proceedings, in his personal and not his professional capacity. 

Although the general tone of his statements to the press had been neutral, they had nevertheless amounted to tacit agreement with the contents of the information disclosed. Furthermore, the applicant had made his own subjective comment on top of that information, namely that disclosing the names of the harassment victims might “result in deaths”. 

The applicant had also “defended” the contents of the report that had been disclosed – even though he had not personally conveyed the information to the audiovisual media – and had therefore, to a certain extent, endorsed it. Accordingly, he had not distanced himself from the report’s contents to avoid damaging the honour of others and had thus not displayed the discretion required of a judicial authority. The report in question contained allegations of serious offences on the part of Y.K.D., a member of the Court of Cassation, who needed to enjoy public confidence in order to be able to discharge his duties. 

People vested with public responsibilities, who were in a privileged position in terms of media access, had to exercise restraint in order not to create situations of inequality when they made public statements concerning ordinary citizens, whose access to the media was more limited. Furthermore, increased vigilance was required of civil servants in charge of investigations involving information covered by an official secrecy clause designed to ensure the proper administration of justice. 

Accordingly, the authorities’ interference with the applicant’s freedom of expression had been “necessary in a democratic society” and the means employed had been proportionate to the aim pursued, namely “the protection of the reputation or rights of others”. There had therefore been no violation of Article 10. 

Other articles 

The applicant’s complaint under Article 8 taken in conjunction with Article 14 was dismissed as being out of time. 

As to the other complaints, the Court found that they were not substantiated and dismissed them as being manifestly ill-founded. 

Article 41 

The applicant had not submitted a claim for just satisfaction within the time allowed. 

The judgment is available only in French.

14.12.

 Dissolution of Turkish political party HADEP was not justified 

In today’s Chamber judgment in the case HADEP and Demir v. Turkey (application no. 28003/03), which is not final1, the European Court of Human Rights held, unanimously, that there had been: 

A violation of Article 11 (freedom of assembly and association) of the European Convention on Human Rights 

The case concerned the dissolution of the People’s Democracy Party, “HADEP”, by a decision of the Turkish Constitutional Court in 2003. 

Principal facts 

The applicants are Halkın Demokrasi Partisi (People’s Democracy Party, “HADEP”), a political party established in May 1994, and Turan Demir, its general secretary, elected to that post in February 2003. A smaller opposition party, which according to its programme advocated “a democratic solution to the Kurdish problem”, HADEP had been subjected to raids of its premises from 1996/97, and some of its members had been attacked or killed. According to the applicants’ submissions, the attacks had followed a National Security Council decision of December 1996 to dissolve the party, a secret document which had been leaked to the press. Criminal proceedings were brought against a number of HADEP members, and some of them were convicted of offences under the Prevention of Terrorism Act and the criminal code, in particular of spreading “separatist propaganda” and of lending assistance to the illegal Workers Party of Kurdistan (PKK). Other proceedings against party members were suspended. 

In January 1999, the chief prosecutor brought proceedings before the Constitutional Court and demanded that HADEP be dissolved, arguing that it had become a “centre of illegal activities against the integrity of Turkey”. He referred to the criminal proceedings pending against some of the members and to the fact that during the party’s general meeting in 1996 the Turkish flag had been taken down and replaced with a PKK flag. In further submissions, the prosecutor maintained that the party had close ties with the PKK. In the proceedings, lawyers for HADEP drew attention to the fact that the person who had taken down the flag at the party meeting was not a member. They stated that immediately after the incident the party congress had publicly condemned it. In its decision of March 2003, which became final in July 2003, the Constitutional Court decided to dissolve HADEP, concluding that it had become a centre of illegal activities which included aiding and abetting the PKK. The Court further banned a number of party members from becoming founders or members of any other political party for five years. 

2 For example Birdal v. Turkey (53047/99) of 2 October 2007 and Ulusoy v. Turkey (52709/99) of 31 July 2007 

3 For example Albayrak v. Turkey (38406/97) of 31 January 2008 

Complaints, procedure and composition of the Court 

The applicants complained that the dissolution of the HADEP party was in breach of Article 11. They further relied, in particular, on Articles 9 (freedom of thought, conscience and religion), 10 (freedom of expression) and 14 (prohibition of discrimination), Article 1 of Protocol No. 1 (protection of property) and Article 3 of Protocol No. 1 (right to free elections). 

The application was lodged with the European Court of Human Rights on 1 September 2003. 

Judgment was given by a Chamber of seven, composed as follows: 

Françoise Tulkens (Belgium), President, 

Ireneu Cabral Barreto (Portugal), 

Dragoljub Popović (Serbia), 

Nona Tsotsoria (Georgia), 

Işıl Karakaş (Turkey), 

Kristina Pardalos (San Marino), 

Guido Raimondi (Italy), Judges, 

and also Stanley Naismith, Section Registrar. 

Decision of the Court 

Article 11 

The parties agreed that HADEP’s dissolution amounted to an interference with its right to freedom of association. The Court had hesitations as to whether the interference could be said to have pursued the legitimate aims of preventing disorder, protecting the rights of others and protecting territorial integrity and thus preserving national security, as argued by the Turkish Government. It decided to examine this question together with the closely related question whether the interference had been necessary in a democratic society for the purpose of Article 11. 

It observed that the party had been dissolved on the basis of activities and statements of some of its members which, according to the Turkish Constitutional Court, made it a centre of illegal activities. As regards the question whether the conclusion that HADEP was guilty of aiding and abetting the PKK had been based on an acceptable assessment of the relevant facts, the Court noted that the Turkish court’s decision had referred to statements made by party members, in which the actions of the Turkish security forces in south-east Turkey in their fight against terrorism were referred to as a “dirty war”. In previous judgments, the Court had already had occasion to examine articles and speeches featuring the phrase “dirty war”.2 It had held that while being a sharp criticism of the Government’s policy, they did not incite to hatred, revenge, recrimination or armed resistance. The same was true of the statements made by HADEP members, which did not encourage violence, armed resistance or insurrection and could thus not in themselves constitute sufficient evidence to equate the party with armed groups carrying out acts of violence. 

The Turkish court had further referred to the fact that visitors of HADEP premises had been allowed to watch MED TV, a private television channel considered to be the media organ of the PKK. The Court had equally examined this issue in previous judgments3 and had found that freedom of expression required that a distinction was made between the personal views of a person and information that others wished or might be willing to impart to him or her. No such distinction appeared to have been made by the Turkish court in its decision on HADEP. 

Although the person who had taken down the Turkish flag at the general meeting of HADEP was not a party member, the Turkish court had relied heavily on the incident, even though the Turkish Constitution provided for a party to be deemed a centre of illegal activities if they were carried out by its members. It had further relied on allegations that some party members had been involved in illegal activities, even though a number of the criminal proceedings against them had been suspended. 

The Court considered that statements by HADEP members which considered the Kurdish nation as distinct from the Turkish nation had to be read together with the party’s aims as set out in its programme, namely that it had been established to solve the country’s problems in a democratic manner. Even if HADEP advocated the right to self-determination of the Kurds, that would not in itself be contrary to democratic principles and could not be equated to supporting acts of terrorism. Taking such a stance would imperil the possibility of dealing with related issues in the context of a democratic debate. 

In view of these considerations, the Court concluded that the interference with the applicants’ freedom of association had not been necessary in a democratic society, in violation of Article 11. 

Other articles 

The Court held that in view of the findings under Article 11, there was no need to examine the complaints under Articles 9, 10 and 14 or the complaints under Articles 1 and 3 of Protocol No. 1. 

Article 41 

Under Article 41 (just satisfaction), the Court held that Turkey was to pay Mr Demir 24,000 euros (EUR) in respect of non-pecuniary damage, to be held by him for members and leaders of HADEP, and EUR 2,200 to the applicants jointly, in respect of costs and expenses. 

The judgment is available only in English.

21.12.

Doğan and Kalın v. Turkey (no. 1651/05) 

The applicants, Metin Doğan and Talip Kalın, are Turkish nationals who were taken into police custody in Istanbul on suspicion of membership of an illegal organisation in February 1994. Released pending trial in 2004, they complained under Articles 5 § 3 (right to liberty and security) and 6 § 1 (right to a fair trial within a reasonable time) about the length of their pre-trial detention and of the criminal proceedings brought against them. They further alleged that they had had no domestic remedies available in respect of those complaints, relying on Article 13 (right to an effective remedy). 

Violation of Article 5 §§ 3 and 4 

Violation of Article 6 § 1 

Violation of Article 13

Just satisfaction: EUR 10,000, each (non-pecuniary damage) 

Feti Ateş and Others v. Turkey (nos. 34759/04, 28588/05, 1016/06 and 19280/06) 

The applicants, Feti Ateş, Nursel Demirdöğücü, Hakkı Alçin, and Metin Durmaz, are four Turkish nationals who were arrested on different dates between 1992 and 2002, and subsequently spent between two and 13 years in pre-trial detention. Relying on Articles 5 § 3 (right to liberty and security) and 6 §§ 1 and 3 (right to a fair trial within a reasonable time), they complained that the length of their pre-trial detention and the criminal proceedings against them had been excessive. 

(First three cases) Violation of Article 5 § 3 

(All four cases) Violation of Article 6 § 1 (length) 

(Third case – concerning lack of legal assistance in police custody) Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness) 

Just satisfaction: no claim made by Feti Ateş; 

- non-pecuniary damage: to Nursel Demirdöğücü EUR 20,900, to Hakkı Alçin EUR 6,900 and to Metin Durmaz EUR 3,600 

- costs and expenses: EUR 500 to each of the three applicants

