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CHAMBER JUDGMENTS CONCERNING ROMANIA, SWEDEN AND TURKEY

The European Court of Human Rights has today notified in writing the following three Chamber judgments, of which only the friendly-settlement judgment is final: [fn]

Section 2

(1)H.K. and others v. Turkey (application no. 29864/96) Friendly settlement

The applicants are three Turkish nationals, born in 1973, 1966 and 1941, and living in the village of Güleç, Mazgirt.

They allege that their father, A.K., was interrogated by the security forces on 3 October 1994 while he was out grazing his cattle. They accused him of providing help and support to members of the PKK and took him to the gendarmerie. His relatives went to the Ataçınar gendarmerie the next day, where they were given A.K.’s personal belongings and informed that he had been transferred to the Tunceli gendarmerie. It turned out, however, that he was not at those premises. A.K. was found on 7 October 1994 unconscious and in a coma at Tunceli State Hospital, where police officers had apparently left him.

He died on 10 October 1994 at Elazığ Hospital, to which he had been transferred. The doctors did not carry out an autopsy, but diagnosed a cerebral infection and found bruises and abrasions on his body and an injury behind his left ear. The applicants lodged a criminal complaint with the Tunceli public prosecutor’s office in December 1994, and learnt subsequently that in January 1995 the public prosecutor had ruled that he had no jurisdiction and had forwarded the file to the administrative council of Tunceli province.

According to the Turkish Government, the medical reports drawn up in the present case established that A.K. had died of meningitis. The administrative council to which the file had been forwarded carried out an inquiry which showed that between 1 and 10 October 1994 A.K. had not been detained in the Ataçınar gendarmerie, and that the Tunceli State Hospital had not treated anyone of that name. The administrative council closed the case file on 27 March 1996, considering that the applicants’ allegations had not been established.

Relying on Articles 2 (right to life), 3 (prohibition of torture and of inhuman or degrading treatment) and 5 (right to liberty and security) of the European Convention on Human Rights, the applicants alleged that their father had died as a result of being tortured by the security forces while he was in their custody. 

The case has been struck out following a friendly settlement under which the applicants are to receive 60,000 euros (EUR) for damage and for costs and expenses.

The Turkish Government have also made the following declaration: "The Government regret the occurrence of individual cases of death resulting from the failure to protect the lives of detainees and the failure of the authorities to carry out effective investigations into the circumstances surrounding the death of detainees, as in the case of the applicants’ relative, [Mr H.K., Mr A.D.K. and Mrs K.K.], notwithstanding existing Turkish legislation and the resolve of the Government to remedy such failures. It is accepted that such acts and failures constitute a violation of Articles 2 and 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life and the prohibition of ill-treatment – including the obligation to carry out effective investigations as also required by Articles 2 and 13 – are respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of deaths and ill-treatment of detainees in circumstances similar to those of the instant application and in more effective investigations being carried out. The Government further undertake to re-open the investigation carried out in the instant case.

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place."

(The judgment is available only in French.)
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CHAMBER JUDGMENT CONCERNING TURKEY

The European Court of Human Rights has today notified in writing the following Chamber judgment, which is not final [fn]. (The judgment is in French only.)

Section 4

Demirel v. Turkey (application no. 39324/98) Violation Article 5 § 3 Violations Article 6 § 1

Halise Demirel, a Turkish national born in 1971, is currently being held in Batman Prison (Turkey).

As part of a police operation against the PKK, the applicant was arrested and taken into police custody on 28 September 1991. According to the report on her arrest, she was in possession of a pistol, a grenade, documents belonging to the PKK and false identity papers. She was placed in pre-trial detention on 9 October 1991. 

In an indictment issued on 5 November 1991 she was charged with participating in the formation of an armed gang capable of committing offences against the State and the public authorities, and with separatism. At a hearing on 8 April 1994 the Diyarbakır National Security Court made an order for her to remain in custody "in view of the nature of the alleged offence and the state of the evidence".

Between April 1994 and September 1997 the National Security Court made more than 30 orders for the applicant to remain in custody; on 24 occasions it held that such a measure was justified "in view of the nature of the offence and the state of the evidence", and on several other occasions it gave no precise reasons for prolonging her detention. 

On 21 October 1998 the National Security Court, composed of two civilian judges and one military judge, sentenced the applicant to 22 years and six months’ imprisonment for membership of the PKK. The Court of Cassation upheld her conviction in a judgment of 12May 1999, which was served on 26 May 1999. 

Relying on Article 5 § 3 (right to be brought promptly before a judge or released pending trial) of the European Convention on Human Rights, the applicant complained of the length of her pre-trial detention. Furthermore, relying on Article 6 § 1 (right to a fair hearing), she argued that her case had not been heard by an independent and impartial tribunal, contested the fairness of the proceedings in the National Security Court and complained of the length of the proceedings to which she had been a party (seven years, seven months and 14 days).

The European Court of Human Rights noted that the applicant’s pre-trial detention had begun on 28 September 1991, had ended when she had been convicted on 21 October 1998 and had lasted seven years and 23 days. It appeared from the evidence that the orders for her continued detention had nearly always been worded in identical, not to say stereotyped, terms, and on seven occasions no reasons for her detention had been specified. The Court reiterated that the persistence of reasonable suspicion that an arrested person had committed an offence was a condition sine qua non for the validity of the person’s continued detention but, after a certain lapse of time, it no longer sufficed. The Government submitted that in the present case there had, in particular, been a danger that the applicant might abscond or that evidence might be destroyed, but the Court found that those dangers did not appear to have been taken into account by the judicial authorities, which had omitted to state exactly why such risks were still present after a period of more than seven years in custody. In the Court’s view, although the existence and persistence of substantial evidence of guilt might be relevant factors, they did not in themselves justify such a long period of pre-trial detention. The Court accordingly held unanimously that there had been a violation of Article 5 § 3 of the Convention.

As regards the independence and impartiality of the National Security Court, the Court reiterated that certain aspects of the status of military judges made their independence and impartiality questionable; they were servicemen who still belonged to the army, which in turn took its orders from the executive. In the Court’s opinion, the fact that a civilian accused of a terrorist offence had to stand trial before a National Security Court whose members included a military judge constituted a legitimate reason for her to fear that that court might lack independence or impartiality. The Court concluded that the National Security Court was not an independent and impartial tribunal and held unanimously that there had been a violation of Article 6 § 1 on that account. It further held that it was not necessary to examine the applicant’s other complaints under Article 6 concerning the fairness of the proceedings. 

As regards the applicant’s complaint that the proceedings had been excessively long, the Court noted that they had lasted seven years, seven months and 14 days. They had been of some complexity and the applicant’s conduct did not in itself explain their length. Delays in the proceedings had been attributable to the conduct of the national authorities, without any relevant explanation having been provided by the Government. The Court accordingly held unanimously that there had been a violation of Article 6 § 1 on that account. It awarded the applicant 6,000 euros (EUR) for pecuniary and non-pecuniary damage and EUR 3,200 for costs and expenses.
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GRAND CHAMBER HEARING ON THE MERITS IN THE CASE OF 

TAHSIN ACAR v. TURKEY

Wednesday 29 January 2003 at 9.00 a.m.

The applicant

The application (no. 26307/95) was brought by a Turkish national, Tahsin Acar, born in 1970 and living in Skarpnäck (Sweden).

Summary of the facts

The case concerns the disappearance of the applicant’s brother, Mehmet Salim, a farmer living in Ambar, a village in the Bismil district of south-east Turkey. His brother was abducted in August 1994 by two unidentified persons - allegedly plain-clothes police officers. The applicant complained of the unlawfulness and excessive length of his brother’s detention, of ill-treatment and acts of torture to which his brother was allegedly subjected in detention, and of the failure to provide his brother with the necessary medical care in detention. The applicant further complained that his brother was deprived of the services of a lawyer and of any contact with his family. 

In its judgment T.A. v. Turkey of 9 April 2002 a Chamber of the Court decided, by six votes to one, to strike out the case on the basis of a unilateral declaration from the Turkish Government. The Turkish Government offered to pay ex gratia 70,000 pounds sterling for any pecuniary and non-pecuniary damage as well as costs. The Government also made a declaration stating that it regretted the actions which had led to the application, in particular the disappearance of the applicant’s brother and the anguish caused to his family:

"It is accepted that unrecorded deprivations of liberty and insufficient investigations into allegations of disappearance, constitute violations of Articles 2, 5 and 13 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures with a view to ensuring that all deprivations of liberty are fully and accurately recorded by the authorities and that effective investigations into alleged disappearances are carried out in accordance with their obligations under the Convention. The Government consider that the supervision by the Committee of Ministers of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will be made in this context. To this end, necessary co-operation in this process will continue to take place..."

The applicant asked the Court to reject the Government’s initiative, arguing that the terms of the declaration were unsatisfactory. He argued that, among other things, it contained no admission that there had been any violation of the Convention concerning his application or that Mehmet Salim had been abducted by State agents and that he must be presumed to have died, that it contained no undertaking to investigate the circumstances of the case and that the compensation would be paid ex gratia. 

Having regard to the nature of the admissions contained in the Government’s declarations, as well as the scope and extent of the various undertakings referred to therein and the amount of compensation proposed, the Court considered that it was no longer justified to continue the examination of the application. 

Complaints

The applicant relies on Articles 2 (right to life), 3 (prohibition of torture and ill-treatment), 5(right to liberty and security), 6 (right to a fair trial), 8 (right to respect for private and family life), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18(limitation on use of restrictions of rights) of the European Convention on Human Rights.

Procedure

The application was lodged with the European Commission of Human Rights on 29 October 1994 and declared admissible on 30 June 1997. It was transmitted to the Court on 1 November 1998.

In its judgment of 9 April 2002 a Chamber of the Court decided, by sixvotes to one, to strike out the case under Article 37 of the Convention. The applicant requested that the case be referred to the Grand Chamber (Article 43 of the Convention and Rule 73 of the Rules of Court) on 8 July 2002. The panel of the Grand Chamber accepted the request on 4 September 2002.

Composition of the Court

The case will be heard by the Grand Chamber composed as follows:

Luzius Wildhaber (Swiss), President,
Christos Rozakis (Greek),
Jean-Paul Costa (French),
Georg Ress (German),
Nicolas Bratza (British),
Antonio Pastor Ridruejo (Spanish),
Lucius Caflisch (Swiss),
Pranas Kūris (Lithuanian),
Nina Vajić (Croatian),
John Hedigan (Irish),
Matti Pellonpää (Finnish),
Margarita Tsatsa-Nikolovska (FYROMacedonia),
Egils Levits (Latvian),
Snejana Botoucharova (Bulgarian),
Vladimiro Zagrebelsky (Italian),
Lech Garlicki (Polish), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,
Marc Fischbach (Luxemburger),
Peer Lorenzen (Danish),
Viera Strážnická (Slovakian), substitute judges,


and also Paul Mahoney, Registrar.

Representatives of the parties

Government: Erdoğan İşcan, Agent, Münci Özmen, Co-Agent, Hasan Mutaf, Burçe Arı, Advisers;

Applicant: Keir Starmer, Peter Lownds, Counsel, Kerim Yıldız, Anke Stock, Advisers.
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(4)N.K. v. Turkey (no. 43818/98) Violation Article 6 § 1

The applicant is a Turkish national who was born in 1965 and is currently being held in Malatya Prison.

The applicant, who was suspected of belonging to an armed gang, the PRK (Kurdistan Liberation Party), and providing it with financial assistance through her business, was arrested and taken into police custody on 19 December 1996. On 9 January 1997 she was charged under Article 168 § 2 of the Criminal Code and section 5 of the Prevention of Terrorism Act (Law no. 3713) with providing financial support to the PRK.

In a judgment of 2 October 1997 the İzmir National Security Court sentenced her to 12 years and six months’ imprisonment. On 9 June 1998 the Court of Cassation upheld her conviction.

Relying on Article 6 (right to a fair hearing) of the Convention, the applicant argued that her case had not been heard by an independent and impartial tribunal. She also complained that the proceedings had been unfair in that she had been unable to receive assistance from her lawyer because of the distance between the place of her detention and the place of her trial.

As regards the independence and impartiality of the National Security Court, the Court reiterated that certain aspects of the status of military judges made their independence and impartiality questionable; they were servicemen who still belonged to the army, which in turn took its orders from the executive. In the Court’s opinion, the fact that a civilian accused of a terrorist offence had to stand trial before a National Security Court whose members included a military judge constituted a legitimate reason for her to fear that that court might lack independence or impartiality. The Court concluded that the National Security Court was not an independent and impartial tribunal and held unanimously that there had been a violation of Article 6 § 1 on that account. Having regard to its finding of a violation, the Court held that it was not necessary to examine the applicant’s complaint concerning the fairness of the proceedings. The Court unanimously awarded the applicant EUR 2,000 for costs and expenses, less EUR 630 already received in legal aid.

090
13.2.2003

Press release issued by the Registrar

CHAMBER JUDGMENT IN THE CASE OF CETIN AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing a judgment[fn] he case of Çetin and Others v. Turkey (application nos. 40153/98 and 40160/98). The Court held unanimously that there had been a violation of Article 10 (freedom of expression) of the European Convention on Human Rights.

Under Article 41 (just satisfaction) of the Convention, the Court awarded each applicant 2,500 euros (EUR) for non-pecuniary damage and EUR 3,000 to all the applicants for costs and expenses. (The judgment is in French only.)

1.Principal facts

The applicants, Vedat Çetin, Mehmet Kaya, İsmet Bakaç, Ahmet Sünbül, Zeynel Bağır, Metin Dağ, Kemal Şahin and Naif Kılıç, are Turkish nationals living in Diyarbakır. At the material time they were working as journalists for the daily newspaper Ülkede Gündem. Ülkede Gündem ceased publication on 24 October 1998 and was replaced by Özgür Bakış. Another daily newspaper, 2 Binde Yeni Gündem, began publication on 27 April 2000 and was replaced on 31 May 2001 by the weekly newspaper Yedinci Gündem.

The applicants submitted that during September, October and November 1997 the security forces disrupted distribution of the newspaper in the region, which had been declared subject to a state of emergency. Mr Bakaç and Mr Bağır complained to the public prosecutor’s office about the obstruction of the paper’s distribution, but the prosecuting authorities ruled that they did not have jurisdiction and passed the complaint on to the Diyarbakır Administrative Council. The Administrative Council discontinued the proceedings in the light of the decisions to seize the paper. The Supreme Administrative Court upheld that decision on 3 March 2000.

On 1 December 1997 the governor of the state-of-emergency region prohibited the importing of Ülkede Gündem into the region and its distribution there. Mr Bakaç, the paper’s representative, was informed of the ban on 4 December 1997, and its distributors, the public limited company Birleşik Basım Dağıtım A.Ş., was informed the following day.

The same ban was imposed on the successor papers to Ülkede Gündem in May 1999, June 2000 and June 2001. A notice served in June 2000 produced by the applicants shows that on various dates the governor of the state-of-emergency region banned imports and distribution of seventeen periodicals, which included Ülkede Gündem, Özgür Bakış and 2 Binde Yeni Gündem.

2.Procedure and composition of the Court

The applications were lodged with the European Commission of Human Rights on 5January and 5 February 1998 respectively. They were transmitted to the Court on 1November 1998 and declared partly admissible on 6 November 2001.

Judgment was given by a Chamber of 7 judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Gaukur Jörundsson (Icelandic),
Loukis Loucaides (Cypriot),
Riza Türmen (Turkish),
Corneliu Bîrsan (Romanian),
Mindia Ugrekhelidze (Georgian), judges,

and also Lawrence Early, Deputy Section Registrar.

3.Summary of the judgment

Complaint

Relying on Article 10 of the Convention, the applicants complained of unjustified interference with the exercise of their right to impart information or ideas as a result of the ban on distribution of the daily newspaper Ülkede Gündem in the region subject to the state of emergency imposed by its governor on 1 December 1997.

Decision of the Court

The Court noted that the ban on importing Ülkede Gündem into the state-of-emergency region and on its distribution there amounted to interference with the applicants’ right to freedom of expression. The interference was prescribed by law because section 11(e) of Law no. 2935 on the State of Emergency and Article 1(a) of Legislative Decree no. 430 provided for the measure in question, which aimed to defend public order and protect national security.

The Court noted that those provisions empowered the governor to ban the circulation or distribution of any written text that was prone to seriously disrupt public order in the region, stir up the local population or hinder the security forces in the performance of their duties by giving a distorted interpretation of the activities conducted in the region. Observing that neither the provisions conferring those powers on the governor nor the application of those rules were subject to judicial scrutiny, the Court could only share the concern expressed by the Turkish Constitutional Court on that point.

In the Court’s view, the articles that had been seized could admittedly have had a special impact on the climate prevailing at the time in that region. However, it had to be pointed out that no reasons had been given for the ban and no reference made to decisions to seize given by the Istanbul courts. Furthermore, it had not been a preventive seizure in this case because such a measure could only have been ordered by a judge in criminal proceedings. Accordingly, in the absence of detailed reasons and adequate judicial scrutiny, the application of such a measure was open to a variety of interpretations.

Replying to the Government’s arguments that many sources of ideas and information were available to the inhabitants of the region and many other means available to the applicants by which to impart theirs, the Court reiterated the essential role played by the press in a democratic society. Moreover, contrary to the Government’s assertions, the Court noted that the ban in question had not been lifted after 53 days. It had still been in force in June 2000 and the successor papers to Ülkede Gündem, like others, had been met with the same fate. Lastly, since an application could not be made to the administrative courts for judicial review of the measures, they could only be lifted unilaterally by the governor of the state-of-emergency region and at his discretion.

In the Court’s opinion, the lack of judicial scrutiny in the area of issuing administrative bans deprived the applicants of sufficient safeguards to prevent possible abuse. Accordingly, the interference under section 11(e) of Law no. 2935 and Article 1(a) of Legislative Decree no.430 and the application of those provisions in this case could not be considered as "necessary in a democratic society" and went beyond the requirements of the legitimate aim sought to be achieved.
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CHAMBER JUDGMENTS CONCERNING FRANCE AND TURKEY

(2)Erkanlı v. Turkey (no. 37721/97) Friendly settlement

Ahmet Erkanlı is a Turkish national who was born in 1953 and lives in Istanbul.

On 19 January 1995 the daily newspaper Özgur Ülke (Free Country) published a cartoon signed by the applicant showing a man in uniform with a burning torch in his hand standing in front of some burned-out houses and saying to peasant bystanders "Don’t wait for the State to do everything for you, damn it! Burn your village yourselves... You know the State can’t see to everything, don’t you?"

The applicant and the publisher of the newspaper were prosecuted under Article 159 § 1 of the Criminal Code for insulting and vilifying the State through the medium of a publication. Özgur Ülke ceased to appear while the proceedings were pending. In a judgment of 22September 1995 the Assize Court found both defendants guilty as charged, sentenced them to ten months’ imprisonment and commuted the publisher’s sentence to a fine. The Assize Court accepted that allegations that some villages had been torched during military operations had already been published, and raised in the National Assembly, but held that the vivid image in the offending cartoon had insulted and vilified the State.

In a judgment of 16 January 1997 the Court of Cassation upheld the convictions.

Relying on Article 10 of the Convention, the applicant complained of an infringement of his freedom of expression on account of the fact that he had been convicted of a criminal offence for drawing a cartoon.

The case has been struck out following a friendly settlement under which the applicant is to receive EUR 8,300 for any damage sustained and for costs and expenses. In addition, the Turkish Government have made the following declaration: "The Court’s rulings against Turkey in cases involving prosecutions under the criminal law on charges similar in substance to those brought against Mr Erkanlı clearly show that Turkish law and practice urgently need to be brought into line with the requirements of Article 10 of the Convention. This is also reflected in the interference underlying the facts of the present case. The Government refer to the individual measures set out in the Interim Resolution adopted by the Committee of Ministers of the Council of Europe on 23 July 2001 (ResDH(2001)106), which they will apply to the circumstances of cases such as the instant one."
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GRAND CHAMBER JUDGMENT IN THE CASE OF 
REFAH PARTISI (THE WELFARE PARTY) AND OTHERS v. TURKEY

The European Court of Human Rights has delivered at a public hearing today a judgment [fn] in the case of Refah Partisi (The Welfare Party) and others v. Turkey (application nos. 41340/98, 41342/98, 41343/98, and 41344/98). The Court held unanimously that:

· there had been no violation of Article 11 (freedom of assembly and association) of the European Convention on Human Rights; 

· it was not necessary to examine separately the complaints under Articles 9 (freedom of thought), 10 (freedom of expression), 14 (prohibition of discrimination), 17 (prohibition of abuse of rights) and 18 (limitations on use of restrictions on rights) of the Convention and Articles 1 (protection of property) and 3 (right to free elections) of Protocol No. 1.

1.Principal facts

The first applicant, Refah Partisi (the Welfare Party - "Refah") was a political party founded on 19 July 1983. The second applicant is its former Chairman, Necmettin Erbakan, a Member of Parliament at the material time. The third and fourth applicants, Şevket Kazan and Ahmet Tekdal, are politicians and lawyers and were Members of Parliament and Refah Vice-Chairmen at the time.

On 21 May 1997 Principal State Counsel at the Court of Cassation brought proceedings in the Turkish Constitutional Court to dissolve Refah, which he accused of having become "a centre of activities against the principle of secularism". In support of his application, he relied on various acts and declarations by leaders and members of Refah which he said indicated that some of the party’s objectives, such as the introduction of sharia and a theocratic regime, were incompatible with the requirements of a democratic society.

Before the Constitutional Court the applicants’ representatives argued that the prosecution had relied on mere extracts from the speeches concerned, distorting their meaning and taking them out of context. They also maintained that Refah, which at the time had been in power for a year as part of a coalition government, had consistently observed the principle of secularism and respected all religious beliefs and consequently was not to be confused with political parties that sought the establishment of a totalitarian regime. They added that Refah’s leaders had only become aware of certain of the offending remarks in the case after Principal State Counsel’s application for the dissolution of the party was served on them and that they had nonetheless expelled those responsible from the party to prevent Refah being seen as a "centre" of illegal activities for the purposes of the Law on the regulation of political parties.

In its judgment of 16 January 1998 the Constitutional Court dissolved Refah on the ground that it had become a "centre of activities against the principle of secularism". It also declared that Refah’s assets were to be transferred to the Treasury. The Constitutional Court further held that the public declarations of Refah’s leaders, and in particular Necmettin Erbakan, Şevket Kazan and Ahmet Tekdal, had directly engaged Refah’s responsibility as regards the constitutionality of its activities. Consequently, it banned them from sitting in Parliament or holding certain political posts for five years.

2.Procedure and composition of the Court

The applications were lodged with the European Commission of Human Rights on 22 May 1998 and transmitted to the Court on 1 November 1998. They were joined and declared partly admissible on 3 October 2000. In its Chamber judgment (Third Section) of 31 July 2001 the Court held, by fourvotes to three, that there had been no violation of Article 11 of the Convention in the case and, unanimously, that no separate issues arose under Articles 9, 10, 14, 17 and 18 of the Convention and Articles 1 and 3 of Protocol No. 1. On 30 October 2001 the applicants requested that the case be referred to the Grand Chamber under Article 43 (referral to the Grand Chamber) and on 12 December 2001 the panel of the Grand Chamber accepted that request. A hearing was held on 19 June 2002. 

Judgment was given by a Grand Chamber of 17 judges, composed as follows:

Luzius Wildhaber (Swiss), president,
Christos Rozakis (Greek),
Jean-Paul Costa (French),
Georg Ress (German),
Gaukur Jörundsson (Icelandic),
Lucius Caflisch (Swiss),
Riza Türmen (Turkish),
Corneliu Bîrsan (Romanian),
Peer Lorenzen (Danish), 
Volodymyr Butkevych (Ukrainian), 
Nina Vajić (Croatian), 
Matti Pellonpää (Finnish),
Margarita Tsatsa-Nikolovska (FYROMacedonia), 
András Baka (Hungarian),
Rait Maruste (Estonian),
Anatoly Kovler (Russian),
Antonella Mularoni (San Marinese), judges,

and also Paul Mahoney, Registrar.

3.Summary of the judgment 

Complaints

The applicants complained, under Articles 9, 10, 11, 14, 17 and 18 of the Convention and Articles 1 and 3 of Protocol No. 1.

Decision of the Court

Article 11 of the Convention

The parties had accepted that Refah’s dissolution and the measures which accompanied it amounted to an interference with the applicants’ exercise of their right to freedom of association under Article 11 of the Convention.The Court further considered that, in accordance with the requirements of paragraph 2 of Article 11, the interference had been prescribed by law and had pursued a legitimate aim. Under the terms of that paragraph, it remained to determine whether the interference had been "necessary in a democratic society".

Citing its case-law, the Court reaffirmed the close relationship between democracy and the Convention and also the primordial role played in a democratic regime by political parties enjoying the freedoms and rights enshrined in Article 11 and also in Article 10 (freedom of expression) of the Convention.

However, the freedoms guaranteed by Article 11, and by Articles 9 (freedom of religion) and 10 of the Convention, could not deprive the authorities of a State in which an association, through its activities, jeopardised that State’s institutions, of the right to protect those institutions. The Court had previously held that some compromise between the requirements of defending democratic society and individual rights was inherent in the Convention system. 

The Court considered that a political party might campaign for a change in the law or the legal and constitutional structures of the State on two conditions: firstly, the means used to that end must be legal and democratic in every respect; secondly, the change proposed must itself be compatible with fundamental democratic principles. It necessarily followed that a political party whose leaders incited violence or put forward a political programme which failed to respect one or more of the rules of democracy or which was aimed at the destruction of democracy and the flouting of the rights and freedoms recognised in a democracy could not lay claim to the Convention’s protection against penalties imposed on those grounds.

The Court reiterated, nevertheless, that the exceptions set out in Article11 were, where political parties were concerned, to be construed strictly; only convincing and compelling reasons could justify restrictions on such parties’ freedom of association. In determining whether a necessity within the meaning of Article 11 § 2 existed, the Contracting States had only a limited margin of appreciation. Provided that it satisfied the two conditions set out above, a political party animated by the moral values imposed by a religion could not be regarded as intrinsically inimical to the fundamental principles of democracy, as set forth in the Convention.

The Court further considered that the constitution and programme of a political party could not be taken into account as the sole criterion for determining its objectives and intentions. The political experience of the Contracting States had shown that in the past political parties with aims contrary to the fundamental principles of democracy had not revealed such aims in their official publications until after taking power. That was why the Court had always pointed out that a party’s political programme might conceal objectives and intentions different from the ones it proclaims. To verify that it did not, the content of the programme had to be compared with the actions of the party’s leaders and the positions they defended. 

In making an overall assessment of the necessity of the interference and in particular whether it corresponded to a pressing social need, the Court found that the acts and speeches of Refah’s members and leaders cited by the Constitutional Court were imputable to the whole of the party, that those acts and speeches revealed Refah’s long-term policy of setting up a regime based on sharia within the framework of a plurality of legal systems and that Refah did not exclude recourse to force in order to implement its policy and keep the system it envisaged in place. Considering that these plans were incompatible with the concept of a "democratic society" and that the real opportunities Refah had to put them into practice made the danger to democracy more tangible and more immediate, the penalty imposed on the applicants by the Constitutional Court, even in the context of the restricted margin of appreciation left to it, might reasonably be considered to have met a "pressing social need".

The Court further concluded that the interference could not be regarded as disproportionate in relation to the aims pursued.

There were thus convincing and compelling reasons justifying Refah’s dissolution and the temporary forfeiture of certain political rights imposed on the other applicants. It followed that Refah’s dissolution might be regarded as "necessary in a democratic society" within the meaning of Article 11 § 2 and there had accordingly been no violation of Article 11.

Articles 9, 10, 14, 17, 18, and Articles 1 and 3 of Protocol No. 1

The Court did not consider it necessary to carry out a separate examination of the applicants’ other complaints.

Judge Ress - joined by Judge Rozakis - and Judge Kovler expressed separate opinions, which are annexed to the judgment.
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CHAMBER JUDGMENTS CONCERNING: 

ROMANIA, RUSSIA, SLOVAKIA AND TURKEY

The European Court of Human Rights has today notified in writing the following nine Chamber judgments, of which only the friendly-settlement judgment is final.[fn] 

Section 2

(1)C.S.Y. v. Turkey (application no. 27214/95) Violation Article 10

(2)Yaşar Kemal Gökçeli v. Turkey (nos. 27215/95 and 36194/97)
Violation Article 10 Non-violation Articles 6 § 2 and 7

C.S.Y., a publishing house, is a private company whose registered office is in Istanbul. Yaşar Kemal Gökçeli is a Turkish writer who was born in 1926 and lives in Istanbul.

The applicant company published two articles by Yaşar Kemal Gökçeli in the book Freedom of Expression and Turkey, which was published on 2 February 1995. The articles, entitled "The black sky over Turkey" and "May your oppression increase", had already been published abroad. The book was a collection of articles criticising and commenting on the Turkish authorities’ policy on the "Kurdish problem" since the foundation of the Republic of Turkey.

On 2 February 1995 a judge of the National Security Court made an order for the seizure of the book on the ground that the articles in question expressly incited hostility and hatred based on a distinction according to race and ethnic origin. On the same day police officers went to the applicant company’s office to serve the seizure order. However, as all the copies of the book had been distributed, they were unable to seize them. An application by the editor of the book and the author of the articles to set aside the seizure order was refused.

Two sets of criminal proceedings were brought under section 8 of the Prevention of Terrorism Act and Article 313 § 2 of the Criminal Code against the editor and the author of the articles. The first set of proceedings, concerning the article "May your oppression increase", ended when the defendants were acquitted by the National Security Court on 1December 1995. As regards the proceedings concerning the article "The black sky over Turkey", in a judgment of 7 March 1996 the National Security Court found the defendants guilty of an offence under Article 312 of the Criminal Code. The editor was given a fine of 3,491,666 Turkish liras (TRL), which was suspended, and the author was sentenced to one year and eight months’ imprisonment and a fine of TRL 466,666, likewise suspended. The court observed that, taken as a whole, the article had sought to stir up hatred and hostility between citizens of Turkish origin and citizens of Kurdish origin, and to create discrimination on the grounds of race and region of origin. On 18 October 1996 the Court of Cassation upheld the first-instance judgment.

In the case of C.S.Y. the applicant company submitted that the seizure of the book Freedom of Expression and Turkey had infringed its right to freedom of expression as enshrined in Article 10 of the European Convention on Human Rights.

In the case of Yaşar Kemal Gökçeli v. Turkey the applicant, relying on Article 10 of the Convention, complained of interference with his right to freedom of expression on account of the fact that he had been convicted of a criminal offence for writing an article. Under Article6 § 2, he further complained of a breach of the presumption of innocence in that the judge and the National Security Court had based their decision to seize the book on the assumption that the articles in issue were in breach of the law. Lastly, the applicant contended that his conviction had contravened Article 7 (no punishment without law).

The European Court of Human Rights noted that the measures complained of amounted to interferences with the applicants’ right to respect for freedom of expression, and that they were prescribed by law. Yaşar Kemal Gökçeli’s conviction had been based on Article 312 of the Criminal Code and the seizure of the book on Article 28 of the Turkish Constitution and Article 86 of the Code of Criminal Procedure. Having regard to the sensitivity of the fight against terrorism and to the need for the authorities to be alert to acts capable of fuelling violence, the Court held that the interferences had pursued two aims that were compatible with Article 10 § 2: unity and national security, and territorial integrity.

The Court found that the articles in question were written in the form of a political speech, both in the content and the terms used. Using words with leftist connotations, the author criticised and reprimanded the military actions of the authorities in south-east Turkey and condemned the policy they had adopted, which, in his view, consisted of driving the Kurds away from their lands and shattering their resistance and their struggle for their autonomy in terms of culture and identity. The Court noted that the terms used in the articles were factual in content and emotional in tone with a distinctly aggressive and virulent note. Certain particularly acerbic passages painted an extremely negative picture of the Turkish authorities and gave the narrative a hostile tone. However, the Court considered that this was more a reflection of the hardened attitude of one side to the conflict than a call to violence.

On the whole the content of the articles could not be deemed to constitute an incitement to violence, armed resistance or an uprising: in the Court’s view, that was an essential factor to be taken into consideration. Moreover, the articles in question contained the message that "peaceful means are necessary to resolve the Kurdish problem". The Court also noted the severity of the penalty imposed on the author. It accordingly considered that the seizure of the book and the criminal conviction of the author of the articles were measures that were not "necessary in a democratic society". It held unanimously in both these cases that there had been a violation of Article 10 of the Convention.

With regard to Yaşar Kemal Gökçeli’s allegation of a breach of the presumption of innocence, the Court noted that the seizure of the book was an interim measure with a view to bringing proceedings subsequently. The decision of the judge ordering seizure referred to a "state of suspicion" and did not contain a finding of guilt. Moreover, the subsequent proceedings did not reveal any prejudgement. Accordingly, the Court held unanimously that there had not been a violation of Article 6 § 2 of the Convention.

Concerning Yaşar Kemal Gökçeli’s allegation of a breach of Article 7, having regard to its conclusion regarding the foreseeability of the law, referred to in Article 10 § 2, the Court held unanimously that there had not been a violation of this provision.

In both these cases the Court held that the finding of a violation in itself afforded adequate just satisfaction for the non-pecuniary damage sustained by the applicants. The Court awarded C.S.Y. 1,500 euros for costs and expenses. (These judgments are available only in French).

6)Özkur and Göksungur v. Turkey (no. 37088/97) Friendly settlement

Gönül Özkur and Fatma Reyhan Göksungur are Turkish nationals who were born in 1974 and 1972 respectively. At the material time they lived in Istanbul and were active members of the HADEP political party.

On 31 October 1996, officers from the anti-terrorist branch of the Istanbul security police searched Ms Göksungur’s home while she was there with Ms Özkur. The applicants were arrested on suspicion of having links with an illegal armed organisation, the PKK, and were taken into police custody. On 5 November 1996 they made confessions to the police.

They appeared before the public prosecutor at the National Security Court on 8 November 1996. At his request, a medical report was issued on the same day at the Institute of Forensic Medicine. The report stated that Ms Özkur had superficial bruising on her right arm and that there was no evidence of assault on Ms Göksungur’s body. The applicants were placed in pre-trial detention on 8 November 1996 and appealed against the decision to detain them, but without success.

On 6 May 1997 the applicants were charged under Articles 168 and 169 of the Criminal Code with belonging to and aiding and abetting the PKK. At the trial they denied the accusations against them, maintaining that their statements to the police had been extracted by means of torture, and asked to be released. The National Security Court allowed their request and, in a judgment of 27 February 1998, acquitted them for lack of evidence. The prosecution appealed on points of law; those proceedings are still pending. MsGöksungur has fled to Germany.

Relying on Article 3 (prohibition of inhuman and degrading treatment) of the Convention, the applicants complained of the treatment to which they had been subjected while in police custody. In addition, under Article 5 §§ 3 and 4 (right to liberty and security) in conjunction with Article 13 (right to an effective remedy), they complained that they had not been brought promptly before a judge, that their period in police custody had been excessively long and that they had had no means of having the lawfulness of their detention reviewed by a court.

The case has been struck out after a friendly settlement in which the applicants are to be paid 14,000 euros (EUR) for damage and EUR 2,500 for costs and expenses. The Government have also made the following declaration:

"The Government of the Republic of Turkey regret the circumstances which caused MsGönül Özkur and Ms Fatma Reyhan Göksungur to lodge this application, that is, the conditions of their police custody and the position regarding the remedies available at the material time to complain of such measures, and the lack of an official investigation into their allegations of ill-treatment. The Government accept that such circumstances amount to a breach of Article 5 § 3 and Article 5 § 4 of the Convention respectively and of the positive obligations potentially incumbent on the national authorities under Article 3.

"The Government undertake to issue appropriate instructions and take all necessary measures to ensure that the rights in question of detainees are respected in future. In that connection they refer to the legislative reforms already undertaken with regard to the terms and conditions of police custody by the successive enactment of Laws nos. 4229, 4744 and 4748 and the amendments made to the Regulation of 1 October 1998 implementing these terms and conditions. The Government also note that the recently adopted legal and administrative measures have made it possible to increase the effectiveness of investigations into allegations of ill-treatment, in circumstances similar to those of the present case. …

"The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases concerning Turkey is an appropriate mechanism for ensuring that improvements will continue to be made in the area of the protection of human rights. To this end, co-operation necessary to achieve this objective will continue to take place." (The judgment is available only in French).
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CHAMBER JUDGMENTS CONCERNING TURKEY

The European Court of Human Rights has today notified in writing the following four Chamber judgments, all of which are final.[fn]

(1)Ateş v. Turkey (application no. 28292/95) Friendly settlement

The applicant, Hüseyin Ateş, is a Turkish national, born in 1939 and living in Hozat, in the province of Tunceli (Turkey).

The applicant alleged that in October 1994 his home and possessions were burned when security forces set fire to his village. He claimed to have applied to various authorities for housing and to have received a reply informing him that he could not be re-housed because the relevant provisions did not apply to residences demolished as a result of terrorist raids. 

According to the Government, security forces had taken action against PKK (Workers’ Party of Kurdistan) terrorists who had threatened and attacked the village. The applicant had fled and had received financial assistance from the district municipality between 1994 and 1996. Following a complaint by the inhabitants of the applicant’s village, the district governor had decided to discontinue the investigation because the villagers had been unable to identify the perpetrators and the evidence indicated that PKK terrorists had burned the village. 

The applicant relied on Articles 3 (prohibition of inhuman or degrading treatment), 5 (right to liberty and security), 6 (right to a fair trial), 8 (right to respect for family life), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18 (limitation on use of restrictions on rights) of the European Convention on Human Rights. 

The case has been struck out following a friendly settlement in which 49,000 euros (EUR) is to be paid for any non-pecuniary and pecuniary damage, costs and expenses. The Government have also made the following declaration:

"The Government regret the occurrence of individual cases of destruction of home, property and possessions resulting from the acts of agents of the State in south-east Turkey, obliging civilians to leave their villages, and of failure by the authorities to carry out effective investigations into the circumstances surrounding such events, as in the case of the applicant, Hüseyin Ateş, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such acts and to remedy such failures. 

It is accepted that such acts and failures as claimed in the applicant’s case constitute a violation of Articles 8 and 13 of the Convention and Article 1of Protocol No. 1 and, given the circumstances of the destruction and the emotional suffering entailed, of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the individual rights guaranteed by these Articles – including the obligation to carry out effective investigations – are respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of destruction of property in circumstances similar to those of the instant application and in more effective investigations being carried out. 

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place." (The judgment is available only in English).

(2)Yıldız v. Turkey (no. 28308/95) Friendly settlement

The applicant, Zeki Yıldız, is a Turkish national, born in 1956 and living in Germany.

He was detained in Buca Prison in İzmir on suspicion of being a member of the PKK. He signed a petition complaining that he and other prisoners had been attacked by prison warders on 26April 1994 and also complained to the public prosecutor. He was examined by a doctor, who pronounced him unfit for work for two days. On 29 September 1994 the public prosecutor decided not to prosecute the prison administration or warders because the use of force in this instance had been justified in order to maintain peace and order in the prison. The applicant’s objections were dismissed. 

The applicant relied on Article 3 (prohibition of inhuman and degrading treatment) of the Convention.

The case has been struck out following a friendly settlement in which EUR 30,500 is to be paid for any non-pecuniary and pecuniary damage, costs and expenses. The Government have also made the following declaration:

"The Government regret the occurrence, as in the present case, of individual cases of ill-treatment by the authorities of persons detained notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that the recourse to ill-treatment of detainees constitutes a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such acts and the obligation to carry out effective investigations are respected in the future. The Government refer in this connection to the commitments which they undertook in the Declaration agreed on in Application no.34382/97 and reiterate their resolve to give effect to those commitments. They note that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant case as well as more effective investigations....

...The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place." (The judgment is available only in English.)

(3)Macir v. Turkey (no. 28516/95) Friendly settlement

The applicant, Beyaz Macir, is a Turkish national of Kurdish origin living in Adana, Turkey.

Her husband, Hacı Sait Macir, who was a member of a HADEP (People’s Democracy Party) committee, witnessed the fatal shooting of two other committee members in front of his cafe in Adana on 3 October 1994. The applicant alleges that her husband was continually harassed by police officers after the incident. Approximately three months after giving a statement to the police about the killings he himself was shot in front of the same cafe. He died in hospital on 1 January 1995.

An investigation was commenced into the killings. On 18 January 1995 the public prosecutor decided that the applicant’s husband had been killed by terrorists and that the case should therefore be tried by the State Security Court. The State Security Court prosecutor transferred the case-file back to the public prosecutor, however, on the ground that the evidence did not suggest that the crime had been committed by a terrorist organisation. The public prosecutor requested the police headquarters to keep him informed of developments in the investigation.

The applicant complained, under Article 2 (right to life) and Article 13 (right to an effective remedy) of the Convention, that her husband had been killed by undercover agents of the State and that no effective investigation had been carried out. 

The case has been struck out following a friendly settlement in which EUR 70,000 is to be paid for any non-pecuniary and pecuniary damage, costs and expenses. The Government have also made the following declaration:

"The Government regret the occurrence of individual cases of death resulting from the failure to protect the lives of individuals and the failure of the authorities to carry out effective investigations into the circumstances surrounding the death of individuals, as in the case of the applicant’s husband, Mr Hacı Sait Macir, notwithstanding existing Turkish legislation and the resolve of the Government to remedy such failures.

It is accepted that such failures constituted a violation of Articles 2 and 13 of the Convention and, having regard to the anguish caused to the family members, of Article 3. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life – including the obligation to carry out effective investigations – is respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of deaths in circumstances similar to those of the instant application and in more effective investigations being carried out. 

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place." (The judgment is available only in English.)

(4)Güler and Others v. Turkey (no. 46649/99) Friendly settlement

Zahide Güler and her children Faysal, Yücel, Hakan, Yüksel, Leyla, Ceylan and Yeliz are Turkish nationals who live at Varto, a district in the province of Muş subject to a state of emergency at the material time.

On 14 September 1994 Ahmet Güler – Zahide Güler’s husband and the children’s father – was shot and killed by a soldier on Seyithan Hill when taking his animals out to pasture. A criminal investigation was opened by the public prosecutor’s office acting on its own motion. After finding that it had no jurisdiction to examine the case, it transferred the investigation file to the Varto Administrative Council. On 15 December 1998 the Varto District Governor informed the applicants’ lawyer that it had been decided that it was unnecessary to issue criminal proceedings under the Prosecution of Civil Servants Act.

The applicants had also brought an action in damages in the administrative court, which was dismissed on 22 November 1995 on the ground that the authorities were not liable for the death. That decision was upheld by the Supreme Administrative Court on 2 March 1998.

The applicants complained under Articles 2 (right to life) and 13 (right to an effective remedy) of the Convention that Ahmet Güler had been murdered by a soldier. They also complained that the resulting criminal proceedings had been discontinued and their action in damages dismissed.

The case was struck out of the list following a friendly settlement, under the terms of which the applicants were to receive 70,000 euros (EUR) for damage and EUR 5,000 for costs and expenses. The Turkish Government also made the following declaration: 

"The Government regret the occurrence of individual cases of death resulting from the use of excessive force as in the circumstances of Ahmet Güler’s death notwithstanding existing Turkish legislation and the resolve of the Government to prevent such acts. It is accepted that the use of excessive force constitutes a violation of Article 2 of the Convention and the Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life – including the obligation to carry out effective investigations – is respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of deaths in circumstances similar to those of the present application as well as more effective investigations. … 

The Government consider that the supervision by the Committee of Ministers of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary cooperation in this process will continue to take place." (The judgment is available only in French.)
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CHAMBER JUDGMENT IN THE CASE OF AKTAŞ v. TURKEY

The European Court of Human Rights has today notified in writing a judgment in the case of Aktaş v. Turkey (application no. 24351/94). The judgment is final. The Court held unanimously that there had been

· a failure on Turkey’s part to fulfil its obligation under Article 38 of the Convention to furnish all necessary facilities to the former European Commission of Human Rights ("the Commission") and the Court in their task of establishing the facts; 

· a violation of Article2 (right to life) of the European Convention on Human Rights in respect of the death of the applicant’s brother and the deficiencies of the investigation into his death; 

· a violation of Article3 (prohibition of torture) on account of the treatment inflicted on the applicant’s brother and the inadequacy of the ensuing investigation; 

· no violation of Article14 (prohibition of discrimination) of the Convention taken together with Articles 2 and 3; 

· no need to determine whether there had been a violation of Article6 (access to a court) or Article34 (right of individual application); 

and, by six votes to one, that:

· there had been a violation of Article13 (right to an effective remedy). 

Under Article 41 (just satisfaction) of the Convention, the Court awarded, by six votes to one, 226,065 euros (EUR) for pecuniary damage and, unanimously, EUR 58,000 for non-pecuniary damage to be held by the applicant for his brother’s widow and daughter. It further awarded, unanimously, EUR 4,000 for non-pecuniary damage to the applicant himself and EUR 29,275 for costs and expenses.

(The judgment is available only in English.)

1.Principal facts

The applicant, Eshat Aktaş, is a Turkish national, born in 1973 and living in Derik, Turkey.

The applicant’s brother, Yakup Aktaş, a shopkeeper born in 1964, died on 25 November 1990, one week after being taken into custody apparently on suspicion of channelling funds and weapons to the PKK (Workers’ Party of Kurdistan). He left a widow and a baby daughter. Two police officers were charged with causing his death by beating him during interrogation in the Mardin interrogation centre. They were acquitted on 11 May 1994. The applicant unsuccessfully appealed against their acquittal.

The applicant alleged, in particular, that his brother had died as a result of torture by Government agents and that the investigation into his death had not met the applicable standards. He claimed that his brother had been in good health prior to his arrest, as certified by a doctor, and that although neither the post-mortem nor the autopsy had established the exact cause of death, the injuries observed had been consistent with death by asphyxiation caused by external physical forces ("mechanical asphyxiation").

The Government denied this, maintaining that Yakup Aktaş had not been questioned further after 23November 1990 (two days before his death); that he had suddenly fallen ill on 25November 1990 and had been taken to hospital without delay; that an investigation had been begun immediately; and that the applicant had been able to intervene in the criminal proceedings against the police officers, who were acquitted for lack of sufficient evidence.

2.Procedure and composition of the Court

The application was lodged with the Commission on 8 June 1994. The Commission declared it admissible on 4 September 1995 and took evidence in Ankara on 19 and 20 November 1997. It requested information from the Government and asked to hear evidence from witnesses. It adopted a report on 25 October 1999 expressing the unanimous opinion that there had been violations of Articles 2, 3 and 13 of the Convention, but not of Article 14. The case was transferred to the Court on 30 October 1999. 

Judgment was given by a Chamber of seven judges, composed as follows:

Ireneu Cabral Barreto (Portuguese), President,
Lucius Caflisch (Swiss),
Pranas Kūris (Lithuanian),
Boštjan Zupančič (Slovenian),
Margarita Tsatsa-Nikolovska (Macedonian),
Kristaq Traja (Albanian), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Vincent Berger, Section Registrar.

3.Summary of the judgment

Complaints

The applicant complained of a violation of Articles 2 and 3; of Article 13, taken together with Articles 2 and 3, as there had been no thorough and effective investigation capable of leading to the identification and punishment of the persons responsible for his brother’s death and the victim’s relatives had been denied effective access to the investigative process; of Article 14, taken together with Articles 2 and 3, in that his brother had been fatally maltreated because of his Kurdish origins; of Article 34 in that the failure properly to investigate his brother’s death had hindered his application to the Commission and the Court; and of Article 38 in that there had been a lack of proper co-operation with the Commission and the Court. 

Decision of the Court

Article 38 § 1(a)

As the Court had held in previous cases, it was of the utmost importance for the effective operation of the system of individual petition that States provide all necessary facilities to allow a proper and effective examination of applications. The Court noted three factors with concern: the Government’s apparent inability to trace the doctor who had pronounced Yakup Aktaş dead; their insistence – allegedly for security reasons – on hearing evidence from 11 witnesses (some of whom were the last people to have seen Yakup Aktaş alive) without the applicant being present; and their inability to produce the negatives of photographs of a body said to be that of Yakup Aktaş. In those circumstances the Court found that it was entitled to draw inferences from the Government’s conduct.

The Court noted that two doctors’ reports showed that the injuries described had been consistent with mechanical asphyxiation. It was not known exactly when Yakup Aktaş had died, but given the lack of any hospital record of his death, the Court inferred that he had died while in the hands of police officers. The Court found it proven beyond reasonable doubt that he had been subjected while in police custody to external violence which had directly caused his death. 

Given the importance of Governments co-operating in Convention proceedings, and mindful of the difficulties involved in an evidence-taking exercise of this nature, the Court found that the Government had not complied with their obligation to furnish all necessary facilities to the Commission and the Court in their task of establishing the facts.

Article 2

The Court reiterated that the obligation on the authorities to account for the treatment of a detainee was particularly stringent where the detainee had died or disappeared. It found that Yakup Aktaş had been deprived of his life in circumstances engaging the responsibility of the State. There was nothing to suggest that this had been necessary for any of the reasons set out in the second paragraph of Article 2 of the Convention. There had therefore been a violation of Article 2 in respect of Yakup Aktaş’s death.

The Court reiterated that the obligation to protect the right to life required that there should be some form of effective official investigation when individuals had been killed as a result of force. There were five factors indicating that the investigation into Yakup Aktaş’s death had not been effective: firstly, the inspection almost immediately after his death of the premises used to interrogate him had been done by members of the gendarmerie itself; secondly, no officer appeared to have immediately alerted any competent authority to his death; thirdly, the provincial administrative council – to which the case had been referred – did not satisfy the requirement of independence; fourthly, the police officers’ actions had been investigated by a member of the same chain of command; and fifthly, no statements had been taken from any members of the gendarmerie until four months after Yakup Aktaş’s death. The Court therefore found that there had also been a violation of Article 2 in respect of the deficiencies in the investigation into Yakup Aktaş’s death. 

Article 3

It was not apparent that the ill-treatment had been caused by Yakup Aktaş’s own conduct. The Court was left with no alternative but to find that Yakup Aktaş had been the victim of inhuman and degrading treatment. There was no doubt that the ill-treatment had been particularly serious since it had resulted in his death. The marks on the victim’s body were consistent with mechanical asphyxiation such as would result from binding the victim’s arms to his chest so as to prevent breathing; crucifixion; or Palestinian hanging (where the hands were tied behind the back and the body suspended from the tied arms causing respiratory failure if the position was held for sufficiently long).

The Court had no difficulty inferring that the suffering inflicted on him had been particularly serious and cruel. It was also reasonable to infer that the purpose had been to obtain information or a confession of guilt and therefore appropriate to find that Yakup Aktaş had been tortured. 

There had also been a violation of Article 3 on account of the inadequacy of the investigation into the ill-treatment inflicted on Yakup Aktaş.

Article 13 taken together with Articles 2 and 3

Where there was an arguable claim that an individual had been tortured by agents of the State, Article 13 required, in addition to the payment of compensation where appropriate, a thorough and effective investigation capable of leading to the identification and punishment of those responsible, including effective access for the complainant to the investigation procedure. As the applicant’s complaint of lack of access to a court was bound up with his more general complaint about the manner in which the investigating authorities had dealt with Yakup Aktaş’s death, the Court found it appropriate to examine this complaint in relation to the more general obligation on States under Article 13 to provide an effective remedy for alleged violations of the Convention. The national authorities could not be considered to have complied with their duty to carry out an effective investigation into the circumstances of the ill-treatment in custody and the death of Yakup Aktaş. Accordingly, the Court found that the applicant had been denied an effective remedy in respect of his brother’s death and, consequently, access to other remedies, including a claim for compensation.

Article 14 taken together with Articles 2 and 3

The evidence available suggested that Yakup Aktaş had been arrested and questioned on suspicion of channelling funds and weapons to the PKK. The ill-treatment inflicted on him could not be deemed to have been linked to his ethnic origins as such.

Judge Gölcüklü expressed a partly dissenting opinion, which is annexed to the judgment.
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CHAMBER JUDGMENTS CONCERNING

ESTONIA, FRANCE, ROMANIA, SLOVAKIA AND TURKEY

8)Ö.Ö. and S.M. v. Turkey (no. 31865/96) Friendly settlement

The applicants are Turkish nationals who were born in 1962 and 1974 respectively and live in Şanlıurfa.

They were arrested by the police in November 1992 on suspicion of having links with the PKK (Workers’ Party of Kurdistan). The applicants underwent a medical examination on 5December 1992, the date on which they were placed in pre-trial detention, but no evidence of assault was found. A medical report dated 15 December 1992 found that Ö.Ö. had suffered minor leg injuries and partial paralysis of the left arm, and that S.M. had minor thigh injuries and reduced mobility in both arms. Orders were given for the applicants to be transferred to the neurology department for a detailed examination, but it appears from the case file that the transfer did not take place.

The applicants were prosecuted under the legislation on the prevention of the formation of armed groups capable of committing crimes against the State and the public authorities, and on 19 December 1994 they were sentenced by the National Security Court to three years and nine months’ imprisonment. The Court of Cassation set aside that judgment, and the evidence on file shows that the criminal proceedings instituted against them are still pending before the domestic courts.

Relying on Article 3 (prohibition of torture or inhuman or degrading treatment) of the Convention, the applicants submitted that they had been subjected to ill-treatment while in police custody. 

The case has been struck out following a friendly settlement under which the applicants are to receive EUR 30,000 for any damage sustained and for costs and expenses. The Government have also made the following declaration:

"The Government regret the occurrence, as in the present case, of individual cases of ill-treatment by the authorities of persons detained notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that the recourse to inhuman treatment of detainees constitutes a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such acts and the obligation to carry out effective investigations are respected in the future. The Government refer in this connection to the commitments which they undertook in the Declaration agreed on in Application no. 34382/97 and reiterate their resolve to give effect to those commitments. They note that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant case as well as more effective investigations. 

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place." 

(The judgment is available only in French.)

(9)Sevgi Erdoğan v. Turkey (no. 28492/95) Struck out

The applicant, Sevgi Erdoğan, was a Turkish national born in 1956. She died on 14 July 2001 after going on hunger strike; by that time she had been released from prison on health grounds.

The applicant was arrested by the security forces on 26 October 1994. The following day, a medical examination carried out at Mersin Hospital revealed that she had fractured her right pelvis. She left the hospital and was taken into custody at Mersin police headquarters. She submitted that during her time in police custody she had been given electric shocks and had been beaten, in particular with truncheons; the police officers had forced her to sit down despite her fracture and had broken a bone in her foot. She was taken to hospital again and was found to have suffered a fracture of the left heel bone. The Government denied those allegations and maintained that the applicant had sustained serious injuries in jumping from the second floor while the security forces were conducting an operation against the illegal organisation Dev-Sol (Revolutionary Left).

The applicant lodged a complaint against the police officers who had arrested her and supervised her during her time in custody, but the proceedings against them were discontinued. She herself was convicted by the National Security Court on 4 November 1996 and sentenced to 10 years’ imprisonment for membership of an armed organisation or group formed for the purpose of committing offences.

The applicant complained of the violence to which she had been subjected while in police custody. She also complained of the conditions in which she had been kept in hospital, submitting that she had been handcuffed and blindfolded during her time there.

In a letter of 29 August 2001 the applicant’s lawyer informed the Court of her death and of his intention to continue the proceedings before the Court in his capacity as the deceased’s legal representative. The Court reiterated that in the event of an applicant’s death, it took into account statements by heirs or close relatives of the deceased expressing the wish to pursue the application. As the applicant’s lawyer was neither one of her relatives nor one of her statutory heirs, the Court considered that he was not in a position to claim a legitimate interest, whether pecuniary or personal, in continuing the proceedings on her behalf. 

Seeing that it had proved impossible to contact any of the applicant’s relatives or statutory heirs, and observing that it had already had occasion to rule on the issue raised by the applicant in its examination of other applications, the Court considered that it was no longer justified to continue the examination of the application. Accordingly, it decided unanimously to strike the case out, but reserved the power to restore it to the list if new circumstances arose justifying such a measure. (The judgment is available only in French.)
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On-the-spot inquiry in the case of Tanış and Others v. Turkey

Delegation of the Court

A delegation of three judges of the European Court of Human Rights, composed of SirNicolas Bratza (British), Mr Matti Pellonpää (Finnish) and Mr Rait Maruste (Estonian), assisted by Mr Michael O’Boyle, Section Registrar, have held a hearing in Ankara(Turkey) from Monday 28 to Wednesday 30 April 2003 to take witness evidence in the case of Tanış and Others v.Turkey (application no. 65899/01).

The applicants

The application was lodged by four Turkish nationals, Yakup Tanış, Ata Deniz, Şuayip Tanış and Selma Güngen (Tanış), who live in Şırnak. The applicants are the close relatives of Serdar Tanış and Ebubekir Deniz, respectively the chairman and secretary of the Silopi branch of the People’s Democratic Party (Halkın Demokrasi Partisi - HADEP).

Summary of the facts

The parties disagree about the facts.

The facts as submitted by the applicants

It is asserted that on 25 January 2001 Serdar Tanış received a call on his mobile telephone from the commanding officer of the local gendarmerie and went to the gendarmerie barracks, accompanied by Ebubekir Deniz. One hour later their relatives and lawyers, who had been unable to reach them on their mobile telephones, asked the Silopi public prosecutor and the Silopi gendarmerie commander what had happened to them. The gendarmerie commander stated by telephone that Serdar Tanış and Ebubekir Deniz had not gone to the gendarmerie barracks and had not been taken into custody.

In response to a complaint lodged by the applicants on 26 January 2001, the Silopi public prosecutor took evidence from eye-witnesses. After a report on the incident had appeared in the press, on 1 February 2001, the governor of Şırnak province stated in writing that Serdar Tanış and Ebubekir Deniz had gone to the Silopi gendarmerie barracks on 25 January and had left the building half an hour later.

The applicants assert that they have not received any news of or from Serdar Tanış and Ebubekir Deniz since 25January 2001.

The facts as submitted by the Government

It is asserted that on 17 and 18 January 2001 respectively Serdar Tanış and his father went to the Silopi gendarmerie barracks to see the commander on duty and signed the register kept to record the times at which people entered and left. At 2 p.m. on 25 January 2001 Serdar Tanış and Ebubekir Deniz went to the gendarmerie barracks to visit the commanding officer, but as he was not there they spoke to another gendarme and left at 2.30 p.m. They signed the register when they arrived and when they left.

In response to the complaint lodged by the relatives of Serdar Tanış and Ebubekir Deniz, the Silopi public prosecutor began an investigation and took evidence from the applicants. The disappearance of their relatives was reported to the relevant authorities, and photographs and descriptions of them were sent to public prosecutors’ offices and police stations in the region.

On 3 March 2001 the authorities searched a vehicle which had entered Turkey from northern Iraq and seized a letter which revealed that Serdar Tanış and Ebubekir Deniz were at a PKK camp in Doloki (Iraq). The driver and the owner of the vehicle and the father of Serdar Tanış were taken into police custody. They were released after making statements and were acquitted by the Diyarbakır National Security Court on 18 April 2002.

Complaints

The applicants assert that they are concerned about the fate of Serdar Tanış and Ebubekir Deniz, alleging that they were extrajudicially executed while in police custody, notwithstanding the authorities’ denials that they had been detained. They allege a violation of Articles 2 (right to life), 3 (prohibition of torture and inhuman or degrading treatment), 5(right to liberty and security) and 13 (right to an effective remedy) of the Convention.

Procedure

The application was lodged with the Court on 9 February 2001 and declared admissible on 11September 2001.
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GRAND CHAMBER JUDGMENT IN THE CASE OF TAHSIN ACAR v. TURKEY

The European Court of Human Rights has delivered at a public hearing today a judgment in the case of Tahsin Acar v. Turkey (application no. 26307/95). The Court decided by sixteen votes to one

● to reject the Government’s request to strike the application out of the list in accordance with Article 37 § 1 (c) of the European Convention on Human Rights; and

● to pursue the examination of the merits of the case. 

1.Principal facts

The applicant, Tahsin Acar, is a Turkish national who was born in 1970 and lives in Sollentuna (Sweden).

The case concerns the disappearance of the applicant’s brother, Mehmet Salim Acar, who was a farmer in Ambar, a village in the Bismil district in south-east Turkey.

According to the applicant, his brother was abducted on 20 August 1994 by two unidentified persons, allegedly plain-clothes police officers. Mehmet Salim Acar’s family lodged a series of petitions and complaints about his disappearance with the authorities in order to find out where and why he was being detained. According to the Government, effective investigations were carried out by the relevant authorities following the abduction and disappearance of the applicant’s brother. His name is still on the list of persons being searched for by the gendarme forces in Turkey.

The application was lodged with the European Commission of Human Rights on 29 October 1994 and was declared admissible on 30 June 1997. It was transmitted to the Court on 1November 1998.

On 27 August 2001 the Turkish Government sent the Court the text of a unilateral declaration expressing regret for the actions that had led to the application and offering to make an ex gratia payment of 70,000 pounds sterling to the applicant for any pecuniary and non-pecuniary damage and for costs. The Government requested the Court to strike the case out of the list under Article 37 of the Convention. 

The applicant asked the Court to reject the Government’s initiative, arguing that the terms of the declaration were unsatisfactory. In particular, he submitted that the declaration made no admission that there had been any Convention violation in respect of his application or that Mehmet Salim Acar had been abducted by State agents and was to be presumed dead, that it did not contain any undertaking to investigate the circumstances of the case and that the compensation was to be paid ex gratia. 

In a judgment of 9 April 2002 a Chamber of the Court decided by six votes to one to strike the case out.

2.Procedure and composition of the Court

On 8 July 2002 the applicant requested that the case be referred to the Grand Chamber [fn1] under Article 43 of the Convention and Rule 73 of the Rules of Court. On 4 September 2002 the panel of the Grand Chamber accepted that request.

Judgment was given by a Grand Chamber of 17 judges, composed as follows:

Luzius Wildhaber (Swiss), President,
Christos Rozakis (Greek),
Jean-Paul Costa (French),
Georg Ress (German),
Nicolas Bratza (British),
Antonio Pastor Ridruejo (Spanish),
Lucius Caflisch (Swiss) [fn2],
Françoise Tulkens (Belgian),
Viera Strážnická (Slovakian),
Peer Lorenzen (Danish),
Marc Fischbach (Luxemburger),
Nina Vajić (Croatian),
Matti Pellonpää (Finnish),
Margarita Tsatsa-Nikolovska (Macedonian),
Egil Levits (Latvian),
Lech Garlicki (Polish), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Paul Mahoney, Registrar.

3.Summary of the judgment [fn3]

Complaints

The applicant complained of the unlawfulness and excessive length of his brother’s detention, of the ill-treatment and acts of torture to which his brother had allegedly been subjected while deprived of his liberty, and of the failure to provide his brother with the necessary medical treatment during that time. He further submitted that his brother had been deprived of the services of a lawyer and of any contact with his family. He relied on Articles 2 (right to life), 3 (prohibition of torture and ill-treatment), 5 (right to liberty and security), 6 (right to a fair hearing), 8 (right to respect for private and family life), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18 (limitation on use of restrictions on rights) of the Convention.

Decision of the Court

Preliminary issue: the scope of the case

The Court noted that it had full jurisdiction within the limits of the case referred to it, as determined in the decision on admissibility taken by the Commission on 30 June 1997. Within those limits, the Court was able to deal with all questions of fact and law arising in the course of the proceedings instituted before it. In the particular circumstances of the case, the Court nevertheless considered that it should limit the scope of its examination, at the present stage of the proceedings and without prejudice to the merits, to the question whether the unilateral declaration submitted by the respondent Government offered a sufficient basis for holding that it was no longer justified to continue the examination of the application.

Article 37 of the Convention

The Court considered that, under certain circumstances, it might be appropriate to strike out an application under Article 37 § 1 (c) of the Convention on the basis of a unilateral declaration by the respondent Government even if the applicant wished the examination of the case to be continued. It would depend on the particular circumstances of the case whether the unilateral declaration offered a sufficient basis for the Court to hold that respect for human rights as defined in the Convention did not require it to continue its examination of the case.

Depending on the particular circumstances of each case, various considerations could come into play in the assessment of a unilateral declaration. It might be appropriate to examine whether the facts were in dispute between the parties, and, if so, to what extent. Other factors that might be taken into account were the nature of the complaints made, whether the Court had already ruled on similar issues in previous cases, the nature and scope of any measures taken to enforce judgments delivered in such cases, and the impact of those measures on the case before the Court. The Court should also ascertain, among other things, whether in their declaration the Government had made any admissions concerning the alleged violations of the Convention and, if so, should determine the scope of such admissions and the manner in which the Government intended to provide redress to the applicant.

The present case was different in several respects from the case of Akman v. Turkey, which had concerned an act of homicide and had likewise been struck out following a unilateral declaration by the Government. The Court noted that there was substantial disagreement between the parties as to the facts of the present case. It further considered that the Government had negated the admission of liability contained in their declaration by subsequently making firm submissions to the effect that the declaration could in no way be interpreted as entailing any admission of responsibility or liability for any violation of the Convention.

The unilateral declaration made in the present case did not adequately address the applicant’s grievances. In the Court’s view, where a person had disappeared or had been killed by unknown persons and there was prima facie evidence to support allegations that the domestic investigation had fallen short of what was necessary under the Convention, a unilateral declaration should at the very least contain an admission to that effect, combined with an undertaking by the respondent Government to conduct, under the supervision of the Committee of Ministers, an investigation that fully complied with the requirements of the Convention as defined by the Court in previous cases of a similar nature.

As the Government’s unilateral declaration in the present case did not contain any such admission or undertaking, it did not offer a sufficient basis for the Court to hold that it was no longer justified to continue the examination of the application. The Court accordingly rejected the Government’s request to strike the application out under Article 37 § 1 (c) of the Convention and decided to pursue its examination of the merits of the case.

Judge Ress expressed a concurring opinion, Judges Bratza, Tulkens and Vajić a joint concurring opinion and Judge Gölcüklü a dissenting opinion. The opinions are annexed to the judgment.

245
7.5.2003

Press release issued by the Registrar

GRAND CHAMBER HEARING ON THE MERITS IN THE CASE OF 

ÖNERYILDIZ v. TURKEY

Wednesday 7 May 2003 at 9.00 a.m.

The applicant

The application (no. 48939/99) was brought by Maşallah Öneryıldız, a Turkish national, who was born in 1955. At the material time he and the 12 members of his family were living in the slum area of Kazım Karabekir in Ümraniye (Istanbul). 

Summary of the facts

The slum area of Kazım Karabekir was part of a collection of rudimentary dwellings built haphazardly on land surrounding a rubbish tip which had been used jointly by four district councils since the 1970s and was under the authority and responsibility of the main City Council of Istanbul. An expert report drawn up on 7 May 1991 at the request of the Üsküdar District Court, to which the case had been referred by the Ümraniye District Council, drew the authorities’ attention to, among other things, the fact that no measure had been taken at the tip in question to prevent a possible explosion of the methane gas being given off by the decomposing refuse. The report gave rise to a series of disputes between the mayors concerned. Before the proceedings instituted by any of them had been concluded, a methane explosion occurred on 28 April 1993 at the waste-collection site and the refuse erupting from the pile of waste buried more than ten houses situated below it, including the one belonging to the applicant, who lost nine members of his family.

Criminal and administrative investigations were carried out into the case, following which the mayors of Ümraniye and Istanbul were brought before the courts, the former for failing to comply with his duty to have the illegal huts surrounding the tip destroyed and the latter for failing to rehabilitate the rubbish tip or order its closure, despite the conclusions of the expert’s report of 7 May 1991. On 4 April 1996 the mayors in question were both convicted of "negligence in the exercise of their duties" and sentenced to a fine of 160,000 Turkish liras (TRL) each (the equivalent at the material time of approximately 9.7 euros (EUR) and the minimum three-month prison sentence provided for in Article 230 of the Criminal Code, which was, moreover, commuted to a fine. The court decided to suspend the enforcement of those penalties.

Subsequently, the applicant, in his own name and on behalf of his three surviving children, brought an action for damages in the Istanbul Administrative Court against the authorities which he deemed liable for the death of his relatives and the destruction of his property. In a judgment of 30 November 1995 the authorities were ordered to pay the applicant and his children TRL100,000,000 in non-pecuniary damages and TRL10,000,000 in pecuniary damages (the equivalent at the material time of approximately EUR2,077 and 208 respectively), the latter amount being limited to the destruction of a certain type of household goods. Those amounts have not been paid to the applicant, however, as he does not appear to have brought enforcement proceedings.

Complaints

The applicant alleged that the facts complained of in the present case amounted to a violation of Articles 2 (right to life), 13 (right to an effective remedy), 6 § 1 (right to a fair trial within a reasonable time) and 8 (right to respect for private and family life) of the Convention, and of Article 1 of Protocol No. 1 (protection of property).

Procedure

The application was lodged on 18 January 1999 with the European Court of Human Rights and declared admissible on 22 May 2001.

In a Chamber judgment delivered on 18 June 2002 the European Court of Human Rights held by five votes to two that there had been a violation of Article 2 of the European Convention on Human Rights on account of the death of the applicant’s relatives and the ineffectiveness of the judicial machinery, and by four votes to three that there had been a violation of Article1 of Protocol No. 1. The Court awarded the applicant EUR154,000 for pecuniary and non-pecuniary damage and EUR10,000 for costs and expenses.

The Government requested that the case be referred to the Grand Chamber (Article 43 of the Convention and Rule 73 of the Rules of Court) on 13 September 2002. The panel of the Grand Chamber accepted the request on 6 November 2002.

Composition of the Court

The case will be heard by the Grand Chamber composed as follows:

Luzius Wildhaber (Swiss), President,
Christos Rozakis (Greek),
Jean-Paul Costa (French),
Georg Ress (German),
Nicolas Bratza (British),
Elisabeth Palm (Swedish),
Loukis Loucaides (Cypriot)
Pranas Kūris (Lithuanian),
Riza Türmen (Turkish),
Françoise Tulkens (Belgian),
Viera Strážnická (Slovakian),
Hanne Sophie Greve (Norwegian),
András Baka (Hungarian),
Mindia Ugrekhelidze (Georgian),
Anatoli Kovler (Russian),
Vladimiro Zagrebelsky (Italian),
Antonella Mularoni (San Marinese), judges,
Karel Jungwiert (Czech),
Margarita Tsatsa-Nikolovska (Macedonian),
Elisabeth Steiner (Austrian), substitute judges,

and also Paul Mahoney, Registrar.

Representatives of the parties

Government: Deniz Akçay, co-Agent, Yunus Belet, Gökşen Acar, Vedia Sirmen, Jale Kalay, Advisers;

Applicant: Esra Deniz, Counsel, Şeyhmus Özdemir, Adviser.
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CHAMBER JUDGMENTS CONCERNING 

CROATIA, GREECE AND TURKEY

(3)Tepe v. Turkey (no.27244/95) No violation Articles 2 (right to life), 3, 5, 10, 14 and 18

The applicant, İsak Tepe, is a Turkish national, born in 1943 and now living in Istanbul. At the material time he was provincial chairman of the Democracy Party in Biltis (south-east Turkey). He alleged that in July 1993 his son, Ferhat Tepe, born in 1974, who had been a reporter for the Özgür Gündem newspaper in Bitlis, had been tortured and killed after being abducted by undercover agents of the State or by persons acting under their instructions and that the authorities had failed to carry out an effective and adequate investigation into his death. The Government denied this, maintaining that Ferhat Tepe had been murdered by the PKK (Workers’ Party of Kurdistan).

As the parties did not agree on the facts surrounding Ferhat Tepe’s death, three delegates from the Court took evidence from 24 witnesses at hearings held in Ankara between 9 and 14October 2000. 

The applicant raised complaints under Articles 2 (right to life), 3 (prohibition of torture), 5 (right to security of person), 10 (freedom of expression), 13 (right to an effective remedy), 14 (prohibition of discrimination), 18 (limitation on use of restrictions on rights) and 34 (right of individual petition) of the Convention.

After examining the parties’ submissions and the evidence, the Court considered that the circumstances in which Ferhat Tepe had died and the fact that he had been working for a pro-Kurdish newspaper militated in favour of his father’s allegations. However, the only other evidence which had supported those allegations had been a hearsay statement by the applicant’s then lawyer. The Court could not conclude beyond all reasonable doubt that Ferhat Tepe had been abducted and killed by any State agent or person acting on their behalf and held unanimously that there had been no violation of Article 2 of the Convention in respect of his right to life.

With regard to the procedural aspect of Article 2, however, the Court noted that there had been striking omissions in the conduct of the investigation into Ferhat Tepe’s disappearance and death. There had been no proper co-ordination between the police authorities and the various prosecutors, who, moreover, had failed to broaden the investigation or take steps on their own initiative to identify possible witnesses. The Court also found it regrettable that no full forensic autopsy had been carried out by a qualified forensic expert. Accordingly, it considered that there had been a violation of Article 2 on account of the national authorities’ failure to carry out an adequate and effective investigation into the circumstances surrounding the death of the applicant’s son.

The Court found that there had been a violation of Article 13 because the applicant had had an arguable claim under Article 2 that had not been adequately investigated. No violation was found of any of the other provisions relied on by the applicant, but the Court held that the Government had failed to fulfil their obligation under Article 38 § 1 (a) of the Convention to provide all necessary facilities to the Court in its task of establishing the facts. Accordingly, it was not necessary to examine separately whether there had been a violation of Article 34 of the Convention.

The Court awarded the applicant EUR 14,500 for non-pecuniary damage and EUR 14,500 for costs and expenses less EUR 2,922.97 in legal aid granted by the Council of Europe. (The judgment is available only in English.)
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CHAMBER JUDGMENTS CONCERNING GREECE, ITALY AND TURKEY

(6)Yaman v. Turkey (no. 37049/97) Friendly settlement

Mehmet Yaman is a Turkish worker who was born in 1953 and lives at Aydın. He is the father of Yunus Yaman, who was born in 1976 and died in August 1996 while in pre-trial detention.

According to the custody record, the applicant’s son was arrested on 16 June 1996 following an allegation that he was connected with the PKK. He had been found near the village of Kurtköyü (Elazığ), unable to talk or walk. While in custody, he was examined by several doctors who noted that he presented scratches and was suffering from malnutrition and an infectious disease (brucellosis).

On 28 June 1996 an order was made for him to be detained pending trial. He was twice transferred to Ankara General Hospital where the doctors diagnosed him as suffering from muscular atrophy, a heart problem, malnutrition and weakness and wasting due to severe chronic illness. On 30 August 1996 he died at Ankara General Hospital from tuberculosis affecting several organs. The proceedings brought in connection with the applicant’s complaints against the custody officers and the doctors who treated him were discontinued. 

Relying on Articles 2 (right to life) and 3 (prohibition of torture) of the Convention, the applicant alleged that his son had died as a result of torture in custody and that the authorities of the hospital had not been sufficiently vigilant and had delayed in giving him treatment. He also complained under Article 6 (right to a fair hearing) that he had been denied access to a court, as the proceedings brought in connection with his complaints had been discontinued. Lastly, he complained under Article 13 (right to an effective remedy) that he had not had any remedy in respect of his complaints under Articles 2 and 3 of the Convention.

The case has been struck out following a friendly settlement under which the applicant is to receive 60,000 euros for damage and costs and expenses. The Government also made the following declaration. 

"The Government regret the occurrence of individual cases of death resulting from the failure to protect the lives of detainees and the failure of the authorities to carry out effective investigations into the circumstances surrounding the death of detainees, as in the case of the applicant’s relative, Mr Yunus Yaman, notwithstanding existing Turkish legislation and the resolve of the Government to remedy such failures. It is accepted that such acts and failures constitute a violation of Articles2 and3 of the Convention and the Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life and the prohibition of ill-treatment – including the obligation to carry out effective investigations as also required by Articles 2 and 13 – are respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of deaths and ill-treatment of detainees in circumstances similar to those of the instant application and in more effective investigations being carried out. 

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place." (The judgment is available only in French.)
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CHAMBER JUDGMENTS CONCERNING 
FRANCE, POLAND, ROMANIA, SLOVAKIA, TURKEY
AND THE UNITED KINGDOM

6)Zarakolu v. Turkey (no. 32455/96) Friendly settlement

The applicant, Ayşenur Zarakolu, was a Turkish national, living in Istanbul. Her application to the Court was taken over by her widower after her death on 28 January 2002.

She complained, under Article 6 § 1 (right to a fair trial) of the Convention, that she had been denied a fair trial on account of the presence of a military judge on the bench of the Istanbul State Security Court that had convicted her for disseminating propaganda for the PKK (Workers’ Party of Kurdistan). She made further complaints under Article 10 (freedom of expression) and Article 14 (prohibition of discrimination).

The case has been struck out following a friendly settlement in which 9,500 euros is to be paid for any non-pecuniary damage and for costs and expenses. (The judgment is available only in English.)
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CHAMBER JUDGMENTS CONCERNING TURKEY

The European Court of Human Rights has today notified in writing the following two Chamber judgments, neither of which is final. [fn]

Violation of Article 6 § 1

(1)Işık v. Turkey (application no. 50102/99)
(2)Orhan Kaya v. Turkey (application no. 44272/98)

Işık v. Turkey

Zeynep Işık is a Turkish national who was born in 1977. She is currently in prison.

In 1995 she gave herself up to the police for her activities within an illegal organisation, the TKP/ML-TIKKO (Marxist-Leninist-Communist Party of Turkey – the Liberation Army of the Workers and Peasants of Turkey). On 14 October 1997 the Erzurum State Security Court found her guilty of attempting to overthrow the Turkish constitutional order by force and sentenced her to 16 years and 8 months’ imprisonment. Her conviction and sentence were upheld by the Court of Cassation in February 1999.

Orhan Kaya v. Turkey 

Orhan Kaya is a Turkish national who was born in 1961 and lives at Wuppertal (Germany). 

In December 1992 he was arrested by police officers from the anti-terror brigade. Several witnesses gave evidence that he had links with the PKK (Workers’ Party of Kurdistan) and that his brother was a member of that organisation. On 26 November 1996 he was convicted by the Diyarbakır State Security Court of being a member of an illegal organisation and of seeking to undermine the indivisibility of the State. He was sentenced to three years and nine months’ imprisonment.

______

The applicants in these two cases complained under Article 6 (right to a fair trial) that they had not been tried by an independent and impartial court, as a military judge had sat on the bench of the state security courts. Ms Işık also complained that her defence rights had been infringed in the Court of Cassation proceedings, while Mr Kaya complained that the proceedings in the state security court had been unfair.

The European Court of Human Rights reiterated that certain aspects of the status of military judges called their independence and impartiality into question. Such judges continued to be members of the army, which in turn took its orders from the executive. A civilian standing trial on terrorist offences had legitimate reason to fear that a state security court which included a military judge among its members might not be independent and impartial.

The Court noted that the Turkish legislation on the composition of state security courts had been amended so as to bring it in line with the Convention, but it could not accept that such cases no longer held any legal interest for applicants. Consequently, it found that the state security courts were not independent and impartial and unanimously held that there had been a violation of Article 6 § 1 in this respect in both cases. In the light of that finding, it considered it unnecessary to examine the applicants’ other complaints of unfairness. In both cases, the Court held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. (The judgments are available only in French.)

305
10.6.2003

Press release issued by the Registrar

CHAMBER JUDGMENTS CONCERNING CYPRUS, ROMANIA AND TURKEY

(4)Ramazanoğlu v. Turkey (no. 39810/98) Violation Article 6 § 1

Osman Nuri Ramazanoğlu, a Turkish national, was born in 1956 and lives in Istanbul. On 15September 1981 he was arrested on suspicion of being a member of an illegal organisation. On 19 February 1982 he was charged with that offence and four others. The Martial Law Court convicted him on 19 July 1994. He appealed. A law was subsequently passed abolishing the jurisdiction of the Martial Law Courts, so his appeal was heard by the Court of Cassation. After that court had quashed his conviction, the case came before the Assize Court for a retrial. On 16 July 2002 Mr Ramazanoğlu was found guilty and sentenced to death. His sentence was later commuted to life imprisonment. His appeal against the Assize Court’s judgment is currently pending before the Court of Cassation.

Mr Ramazanoğlu complained, under Article 6 § 1 (right to a fair trial within a reasonable time), about the length of criminal proceedings brought against him.

The Court noted that the proceedings had been continuing for over 21 years and 6 months. That was an excessively long time for which the domestic courts bore sole responsibility and which could not be justified by the complexity of the case. The Court held unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR15,250 for non-pecuniary damage and EUR2,015 for costs and expenses. (The judgment is available only in English.)
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Chamber judgments concerning
France, Romania, Slovakia, Spain and Turkey

(9)Dilek v. Turkey (no. 31845/96) Friendly settlement

Destruction of house and contents

Kemal Dilek, a Turkish national, was born in 1930 and lives in Marl-Haim, Germany. He used to own a house in the Bingöl province in south-east Turkey. On 14 December 1995, after being alerted by a relative, he found that the house and its contents had been burned. He requested the public prosecutor to carry out an investigation.

He complained, under Article 3 (prohibition of inhuman or degrading treatment); Article 5 (right to liberty and security); Article 6 (right to a fair hearing); Article 8 (right to respect for family life); Article 13 (right to an effective remedy); Article 14 (prohibition of discrimination); and Article 1 of Protocol No. 1 (protection of property) about the destruction of his house by security forces.

The case has been struck out following a friendly settlement in which Mr Dilek is to be paid EUR25,000 for the damage sustained and for legal expenses. The Turkish Government have made the following declaration:

"The Government regret the occurrence, as in the present case, of individual cases of destruction of home, property and possessions resulting from the acts of agents of the State in south-east Turkey, obliging civilians to leave their villages, and of failure by the authorities to carry out effective investigations into the circumstances surrounding such events, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such acts and to remedy such failures. It is accepted that such acts and failures constitute a violation of Articles 8 and 13 of the Convention and Article 1 of Protocol No. 1 and, given the circumstances of the destruction and the emotional suffering entailed, of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the individual rights guaranteed by these Articles - including the obligation to carry out effective investigations - are respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of destruction of property in circumstances similar to those of the instant application and in more effective investigations being carried out.

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place." (The judgment is available only in English.)

(10)Merinç v. Turkey (no. 28504/95) Friendly settlement

Alleged torture and ill-treatment in police custody 

Kutay Merinç is a Turkish national who was born in 1963 and lives in Ankara. 

He was arrested on 2 May 1989 on suspicion of having links with an illegal organisation, Dev-Yol, and held in police custody until 22 May 1989. On the latter date he was examined by a doctor. No traces of injuries were found. Medical reports drawn up on 24 and 26 May 1989 found Mr Merinç to be suffering from fractures to both arms. 

Pursuant to Article 243 of the Turkish Criminal Code, which makes it an offence to use torture to extract confessions from suspects, the public prosecutor brought criminal proceedings two police officers who had interrogated Mr Merinç. On 18 December 1990 the police officers were sentenced by the assize court to 4 years and 2 months’ imprisonment and suspended from duty for 2 months and 15 days.

On an appeal by the police officers, the Court of Cassation found that there had been a factual error in the determination of sentence, quashed the judgment and remitted the case to the assize court. It is currently pending in the Supreme Administrative Court, having in the meantime been referred to the administrative committee of the governor’s office in Ankara by the assize court.

The applicant complained under Article 3 (prohibition of torture and inhuman or degrading treatment) of ill-treatment while in police custody. He also alleged a breach of Article 13 (right to an effective remedy) on account of the ineffective manner in which those responsible had been prosecuted.

The case was struck out of the list following a friendly settlement under the terms of which the applicant is to receive EUR 23,000 for the damage sustained and EUR 3,000 for costs and expenses. The Turkish Government made the following declaration:

"The Government of the Republic of Turkey regret the occurrence of the incidents complained of by Mr Kutay Merinç in his application no. 28504/95, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that the recourse to torture of detainees and the resulting reluctance to investigate the case diligently and within a reasonable time constitute inter alia a violation of Articles 3 and 13 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of ill-treatment is complied with in the future. The Government refer in this connection to the commitments which they undertook in the Declaration agreed on in Application no.34382/97 and reiterate their resolve to give effect to those commitments. They note also that the legal and administrative measures that were recently adopted have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant application.

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in the context of human rights. To this end, necessary co-operation in this process will continue to take place." (The judgment is available only in French.)

(11)Nuray Şen v. Turkey (no. 41478/98) Violation Article 5 § 3

Length of detention in police custody

Nuray Şen, a Turkish national, was born in 1951 and lives in Paris. On 10 November 1995 she was arrested on suspicion of being a member of a terrorist organisation, the PKK (Workers’ Party of Kurdistan), and taken to the Gendarme Intelligence and Anti-terrorism Headquarters in Diyarbakir. She was brought before the prosecutor at the Diyarbakir State Security Court on 21 November 1995.

She complained, under Article 5 § 3 (right to be brought promptly before a judge) of the Convention, that she had been held in police custody for 11 days before being brought before a judge. The Turkish Government maintained that 11 days’ detention was justified on account of the scale of PKK violence in south-east Turkey at the time and relied on a notice of derogation from certain rights protected by the Convention which it had sent to the Secretary General of the Council of Europe on 6 August 1990. That derogation was revoked on 29January 2001.

The Court noted that the Government had not given any reasons why the situation in south-east Turkey had been such as to make it impossible to bring the applicant before a judge earlier. Consequently, notwithstanding the difficulties of investigating terrorist offences, it considered that the crisis in the region could not justify the period of detention in question. The Court held unanimously that there had been a violation of Article 5 § 3 and awarded EUR 3,600 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.)
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CHAMBER JUDGMENT CONCERNING TURKEY

The European Court of Human Rights has today notified in writing the following Chamber judgment, which is final. 

Ülkü Doğan and Others v. Turkey (application no. 32270/96) Friendly settlement

Allegations of torture while in police custody

Ülkü Doğan, born in 1964, and Celal Yalçıtaş and Servet Çolak, both born in 1968, are Turkish nationals living in Adana. They claimed that they were arrested on 11 May 1996 and a large number of documents seized from them. According to the police, they were arrested on 12May 1996. On 13 May 1996 the Adana public prosecutor authorised their detention in police custody for 15 days. On 26November 1996 they were convicted by the Konya State Security Court of spreading propaganda for an armed terrorist organisation (Ekim) and sentenced to 10 months’ imprisonment and a fine. They unsuccessfully appealed.

They complained, under Article 3 (prohibition of inhuman or degrading treatment) of the Convention, that they were ill-treated while in police custody and made further complaints under Article 5 § 3 (right to be brought promptly before a judge); Article 5 § 4 (right to have lawfulness of detention decided speedily by a court); Article 6 § 3 (c) (right to legal assistance of own choosing); and Article 14 (prohibition of discrimination).

The case has been struck out following a friendly settlement in which 80,000 euros is to be paid for any damage sustained and for costs and expenses. The Turkish Government have also made the following declaration:

"1. The Government regret the occurrence, as in the present case, of individual cases of ill-treatment by the authorities of persons detained in custody notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that the recourse to ill-treatment of detainees as claimed in the present case constitute a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such acts and the obligation to carry out effective investigations are respected in the future. The Government refer in this connection to the commitments which they undertook in the Declaration agreed on in Application no. 34382/97 and reiterate their resolve to give effect to those commitments. They note that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant case as well as more effective investigations. … ".

(The judgment is available only in English.)
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CHAMBER JUDGMENT IN THE CASE OF HULKI GÜNEŞ v. TURKEY

The European Court of Human Rights has today notified in writing a judgment [fn] in the case of Hulki Güneş v. Turkey (application no. 28490/95). The Court held unanimously:

· that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights; 

· that there had been a violation of Article 6 § 1 (right to a fair trial) of the Convention because the Diyarbakır National Security Court was not independent and impartial; and 

· that there had been a violation of Article 6 §§ 1 and 3 (d) of the Convention because the applicant had been unable to examine or have examined witnesses against him. 

Under Article 41 of the Convention (just satisfaction), the Court awarded the applicant 25,000 euros (EUR) for pecuniary and non-pecuniary damage and EUR3,500 for costs and expenses. 

(The judgment is in French only.)

1.Principal facts

The applicant, Hulki Güneş, is a Turkish national who was born in 1964. He is at present imprisoned in Diyarbakır Prison, where he is serving a life sentence.

Being suspected of taking part in an armed attack during which one soldier died and two others were wounded, Mr Güneş was arrested by security forces on 19 June 1992 in the district of Varto, Diyarbakır province. A medical report on the applicant drawn up on the day of his arrest mentioned grazes on his face, chest and back and a number of superficial grazes in the lumbar region.

On an unknown date the applicant was transferred to the Muş provincial gendarmerie post for questioning. The circumstances of that interview have not been established. On 3 July 1992, at the gendarmerie’s request, Mr Güneş was twice examined by a doctor. The report on the medical examination carried out at 2.30 p.m. mentioned that the applicant had a vertical graze on his sternum which had scabbed over and the scabs of superficial grazes on his abdomen and back. According to the medical examination carried out at 8.30 p.m. on the same day, the applicant had a graze on his sternum which had scabbed over, grazes on his abdomen and a number of grazes and bruises on his spine and in the lumbar region. Two subsequent medical examinations confirmed the findings of the last-mentioned report.

On 4 July 1992 Mr Güneş was taken before a judge and then placed in detention pending trial. He denied the charges against him and asserted that he had been ill-treated while detained at the Muş gendarmerie post.

The Varto public prosecutor’s office opened an investigation into the allegations of ill-treatment after Mr Güneş’s application had been communicated to the Turkish Government. Those proceedings were discontinued on 15 October 1998. A further investigation conducted first by the Muş public prosecutor’s office and then by the Varto district commissioner’s office was likewise discontinued on 25 August 1999.

Mr Güneş and a co-defendant, Mr Erdal, were charged with separatism and undermining national security; they were accused of firing at the security forces, causing the death of one soldier and wounding two more. In the public prosecutor’s submissions of 3 September 1993 he called for Mr Güneş’s acquittal for lack of evidence. On 11 March 1994 the National Security Court, composed of three judges, including a military judge, sentenced the applicant to capital punishment commuted to life imprisonment. The National Security Court based its decision in particular on statements made by gendarmes to the police investigators.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 29 May 1995 and transmitted to the Court on 1 November 1998. It was declared admissible on 9October 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Ireneu Cabral Barreto (Portuguese), President,
Pranas Kūris (Lithuanian),
Boštjan Zupančič (Slovenian),
John Hedigan (Irish),
Hanne Sophie Greve (Norwegian),
Kristaq Traja (Albanian), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Mark Villiger, Deputy Section Registrar.

3.Summary of the judgment

Complaints

Relying on Article 3 of the Convention, the applicant asserted that he had been beaten while in the custody of the Varto gendarmerie. He further complained of ill-treatment to which he had been subjected at the Muş provincial gendarmerie post (“Palestinian hanging”, electric shocks, and blows to various parts of his body, particularly his back). Relying on Article 6, he further complained that the National Security Court had not been independent and impartial, since a military judge had sat as one of its members. In addition, he complained that the proceedings in the National Security Court had been unfair since he had been unable to examine or have examined the witnesses whose statements had formed the basis for his conviction. 

Decision of the Court

Article 3

The medical report drawn up on the day of Mr Güneş’s arrest had mentioned certain injuries. According to the Turkish Government, those injuries had been self-inflicted. The Court noted that the reports drawn up after the applicant’s arrest did not mention any resistance on his part or any injury to his person, and that the witness evidence on that point was contradictory. That being so, the authorities charged with the investigation should have verified whether the force used in inflicting the injuries concerned had been proportionate and absolutely necessary to effect the applicant’s arrest. Even if it had been, the Court considered that the Turkish Government could not be absolved of responsibility for the following reasons.

It was apparent from the second medical report of 3 July 1992 and the subsequent examinations that the grazes and bruises the applicant had on his spine, abdomen and back were significantly different from those noted previously and had not scabbed over, which suggested that they were recent. In addition, the doctor who had made out the medical certificate of 3 July 1992 had declared that the marks on the applicant’s body could have been the result of blows, and Mr Güneş’s account of events had been consistent with the diagnosis made at the Ankara Civil Hospital in 1994 (lumbar ankylosis).

The Court further noted that it was only belatedly that a number of investigations were conducted into the origins of the injuries in question. Those investigations had revealed a number of elements that should have prompted the authorities to conduct more thorough enquiries, particularly into the questioning of the applicant at the Muş provincial gendarmerie post. But they had not established the identity of the persons who had interrogated Mr Güneş and the circumstances in which he had been questioned remained obscure.

In those circumstances the Court considered that it could be taken to have been established that the applicant had been beaten while in police custody. However, as there was no evidence to corroborate his assertions, it had not been proved that Mr Güneş had been subjected to “Palestinian hanging” and/or electric shocks.

As regards the seriousness of the alleged facts, the Court considered that they amounted to inhuman and degrading treatment because they could have aroused in Mr Güneş feelings of fear, anguish and inferiority capable of humiliating and debasing him and possibly breaking his physical and moral resistance. The Court accordingly found a violation of Article 3 of the Convention.

Article 6

As regards the independence and impartiality of the National Security Court

Referring to its case-law, the Court reiterated that certain features of military judges’ status cast doubt on their independence and impartiality. They were members of the armed forces who continued to belong to the army, which in turn took its orders from the executive branch.

The Court took the view that where a civilian like the applicant had to stand trial on the charge of committing a terrorist offence in a National Security Court one member of which was a military judge, he had a legitimate reason to fear that the court would lack independence and impartiality. It accordingly found a violation of Article 6 § 1 on that account.

As regards the fairness of the proceedings in the National Security Court

In finding the applicant guilty the National Security Court had attached particular weight to statements made by three gendarmes. Those witnesses had identified him at a confrontation after his arrest, although Mr Güneş denied that such a confrontation had taken place, and had again identified him from two photographs before the trial.

The Court regretted that the trial court had not, before looking into the merits of the case, commented on the way the applicant’s confessions had been obtained when he was being questioned. Such a preliminary investigation would have provided an opportunity to condemn the unlawful methods used to obtain evidence for the prosecution. The Court also emphasised that the applicant had not been assisted by a lawyer at the investigation stage, during which the main evidence – such as the report on the confrontation and his confessions – had been obtained. In that connection, it had been of crucial importance that the prosecution witnesses should be examined by the trial court, as only that court had the real possibility of examining their demeanour closely and assessing the credibility of their evidence.

In addition, the Court noted that in his submissions of 3 September 1993 the public prosecutor had called for the applicant’s acquittal on account of the inconsistency between the gendarmes’ statements on the one hand and the reports and the co-defendant’s statements on the other. However, in his submissions of 30 December 1993 the public prosecutor had called for Mr Güneş’s conviction, even though no new evidence had been produced.

Having regard to the circumstances of the case, the Court was in no doubt that the applicant’s conviction had been based on the statements of the gendarmes who had identified him, which had been taken down in writing during the investigation by the police officers charged with interviewing them. Despite the applicant’s requests, no confrontation with those witnesses took place before the trial court.

The Court held that as these witnesses had not appeared at the applicant’s trial the judges had not been able to study their demeanour while giving evidence and thus form a personal opinion as to their credibility. Consequently, the lack of any confrontation in the National Security Court had deprived the applicant, in part, of a fair trial. The Court was not unaware of the undeniable difficulties of combating terrorism and the damage it caused to society, but considered that those factors could not justify circumscribing to such an extent a defendant’s right to due process, whoever he might be. It accordingly held that there had been a violation of Article 6 §§ 1 and 3 (d).
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On-the-spot inquiry in the case of İlkay Adali v. Turkey 

Delegation of the Court

A delegation of four judges of the European Court of Human Rights, composed of MsFrançoise Tulkens (Belgian), MrPeer Lorenzen (Danish), Mr Rıza Türmen (Turkish) and Ms Nina Vajić (Croatian) will take evidence from witnesses in Nicosia (Cyprus) on Monday 23 and Tuesday 24 June 2003 in the above case (application no.38187/97).

The applicant

The application was lodged with the former European Commission of Human Rights on 12 September 1997 by İlkay Adali, who was born in 1944 and lives in Nicosia.

Summary of the facts

The case concerns the alleged involvement of the Turkish authorities in the killing of the applicant’s husband, Mr Kutlu Adalı, a Turkish Cypriot writer and journalist, by unknown persons in front of his house in the "Turkish Republic of Northern Cyprus" ("TRNC") on 6 July 1996. It also concerns the investigation into the killing of MrKutlu Adalı and the alleged harassment of the applicant by the authorities of the "TRNC" following the killing of her husband.

The Turkish Government strongly deny the allegations and maintain that the "TRNC" authorities carried out a thorough investigation into the killing of Mr Kutlu Adalı immediately after his death but that the perpetrators of the crime could not be identified. The Government further deny the involvement of the authorities in the killing of MrKutlu Adalı and in the alleged harassment of the applicant. 

Complaint

The applicant alleges a violation of Articles 2 (right to life); 3 (prohibition of degrading treatment); 6 (determination of civil rights within a reasonable time); 8 (right to family life); 10 (freedom of expression); 11 (freedom of association); 13 (right to an effective remedy); and 14 (prohibition of discrimination) of the European Convention on Human Rights. 

Procedure

The case was transmitted to the Court on 1 November 1998 following the entry into force of Protocol No. 11 to the Convention. It was declared admissible on 31 January 2002.
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Chamber judgments concerning France, Greece, Portugal and Turkey

(4)Hattatoğlu v. Turkey (no. 37094/97) Friendly settlement

Delay in payment of additional compensation for expropriation

The applicants, Zeynep Dilek Hattatoğlu and Murat Bülent Hattatoğlu, are Turkish nationals who were born in 1962 and 1965 respectively and live in İzmir. 

They owned six plots of land in Ordu, which were expropriated in 1990 for the purpose of building an industrial estate. The applicants were not satisfied with the sums they had been awarded in compensation and took the matter to the national courts. Their claims were allowed and they were each awarded additional compensation amounting to the equivalent of EUR 1,371, which the authorities paid them in 1998.

Relying on Article 1 of Protocol No. 1 (protection of property) of the Convention, the applicants complained of an infringement of their right to the peaceful enjoyment of their possessions on account of the delays in the payment of additional compensation for the expropriation and the inadequacy of the default interest applied to State debts in view of the very high rate of inflation in Turkey.

The case has been struck out following a friendly settlement in which the applicants are to receive EUR 92,500 for any damage sustained and for costs and expenses.
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(9)Yurtdaş and İnci v. Turkey (no. 40999/98) Violation Article 6 § 1

Independence and impartiality of National Security Court

Ali Rıza Yurtdaş and Mehmet Inci are Turkish nationals born in 1945 and 1976 respectively. Mr Yurtdaş is currently serving a sentence in Burdur Prison. 

On 20 February 1996 the applicants were arrested by the anti-terrorist branch of the Antalya security police and taken into police custody. On 27 February 1996 they were brought before a judge and placed in pre-trial detention. On 17 December 1996 both applicants were convicted by the İzmir National Security Court. Mr Yurtdaş was sentenced to 12 years and 6 months’ imprisonment for membership of an illegal organisation, the PKK (Workers’ Party of Kurdistan), and Mr Inci to 3 years and 9 months’ imprisonment for aiding and abetting that organisation. 

Relying on Article 6 (right to a fair trial) of the Convention, the applicants submitted that their case had not been heard by an independent and impartial tribunal on account of the presence of a military judge on the bench of the National Security Court. They further complained that they had not had access to legal assistance while in police custody and that their confessions had been obtained under duress.

The Court, which had already examined a large number of applications raising the same legal issue as the present one, found that there had been a violation of Article 6 § 1. It considered that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. The Court accordingly held unanimously that there had been a violation of Article 6 § 1 on that account. 

The Courtfurther reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It therefore held that it was not necessary to examine the complaint concerning the fairness of the proceedings.

The Court considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. It also awarded them jointly EUR 2,000 for costs and expenses, less EUR 630 already paid in legal aid. (The judgment is available only in French.)
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Chamber judgments concerning

Czech Republic, Finland, France, Romania, Spain, Turkey and the United Kingdom

7)Ayşe Tepe v. Turkey (no. 29422/95) Violation Article 5 § 3

Allegation of ill-treatment while in police custody / Unlawfulness and length of detention in police custody

Ayşe Tepe is a Turkish national who was born in 1975.

She asserted that she had been arrested by the police on 9 December 1993 and detained at the headquarters of the Istanbul security police. According to the Turkish authorities, MsTepe was arrested on 12 December 1993 during a police operation against a presumed member of the PKK (Workers’ Party of Kurdistan) and taken into police custody on the same day. The public prosecutor ordered police custody to be extended until 27 December 1993. 

While in police custody the applicant was not assisted by a doctor. A medical examination carried out on her release from police custody by a doctor from the Institute of Forensic Medicine did not reveal any sign of violence. On the same day the applicant was taken before the public prosecutor, who ordered her detention pending trial. The applicant then asserted that she had been ill-treated while in police custody and that her deposition had been written under duress.

On 30 December 1993 and again on 17 January 1994 Ms Tepe underwent two further medical examinations at which she was found to have pains in her shoulders and arms, a loss of feeling in the shoulders, chest pains, pains at her waist and in one leg, and a loss of strength in one leg. At the third examination Ms Tepe was found in addition to have areas of old bruising on her right elbow and left shoulder, a loss of feeling and pins and needles in both arms and pain throughout her body.

In July 1994 the applicant lodged a complaint against the police officers in whose charge she had been detained in which she alleged that she had been forced to sign a statement prepared by the police and that she had been subjected to hanging and electric shocks. The officers concerned were then prosecuted, but acquitted by the Istanbul Assize Court for lack of evidence. Proceedings instituted as a result of another complaint by the applicant, about the length of her detention in police custody, were discontinued.

On 26 November 1996 the applicant was sentenced to imprisonment by the Istanbul National Security Court for membership of an illegal armed organisation.

Relying on Article 3 (prohibition of torture or inhuman or degrading treatment) of the Convention, the applicant maintained that she had been subjected to ill-treatment and even torture while in police custody. She further complained, under Article 5 (right to liberty and security) of the Convention, of the unlawfulness and length of her detention in police custody.

The Court noted that Ms Tepe had not been medically examined at the beginning of her detention and had not had access to a lawyer or doctor of her choice while in police custody. After release from police custody she had had three medical examinations which had resulted in contradictory reports. In the absence of any explanation by the Government for the discrepancies, the Court concluded that the first examination, in which no signs of violence had been found on the applicant’s person, could not have been properly performed. Moreover, it had not been asserted by anyone that the signs of violence found on the applicant’s body could have predated her arrest.

The Court emphasised that a State is responsible for any person in detention, who is in a vulnerable situation while in the charge of police officers, and that the authorities have a duty to protect such a person. In the present case the Government had not given any explanation of the cause of the marks found on the applicant, who had been held in police custody for 15 days, during which time she had not been allowed to see a lawyer, doctor, relative or friend. The Court also reiterated that the acquittal of police officers suspected of inflicting ill-treatment did not absolve the State of its responsibility under the Convention.

In the light of the above circumstances, and in the absence of a plausible explanation by the Government, the Court considered that the symptoms noted in the second and third medical reports had been the result of treatment for which the Government bore responsibility. It accordingly held unanimously that there had been a violation of Article3 of the Convention.

As to the complaint of a violation of Article 5 of the Convention, the Court noted that the parties disagreed about the date on which the applicant had been taken into police custody. As there was no evidence in the file capable of corroborating Ms Tepe’s allegations, the Court took the view that her deprivation of liberty had lasted 15 days without her being brought before a judge. It noted that her detention had been in conformity with the statutory provisions applicable at the material time. However, referring to its case-law, it held that detention in police custody for a period of 15 days without judicial supervision failed to satisfy the requirements of Article 5 § 3 of the Convention. It accordingly held unanimously that there had been a violation of that provision.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant EUR20,000 for non-pecuniary damage and EUR 1,780 for costs and expenses. (The judgment is available only in French.)

Violation Article 3

(8)Esen v. Turkey (no. 29484/95)

(9)Yaz v. Turkey (no. 29485/95)

Allegation of ill-treatment while in police custody

Esen v. Turkey

Hakime Esen is a Turkish national who was born in 1962.

Suspected of being a member of the PKK (Workers’ Party of Kurdistan), she was arrested by the police on 14 December 1993 and taken into police custody at the headquarters of the Istanbul security police. The public prosecutor ordered police custody to be extended until 27December 1993. On that date she was examined by a doctor, who noted the presence of a bruise 3 cm by 2 cm in area and a small swelling on the right arm near the shoulder. On the same day she was questioned by the public prosecutor and placed in detention pending trial.

On 29 December 1993 and again on 17 January 1994 Mrs Esen underwent two further medical examinations at which she was found to have pains in her neck, back, right shoulder, right arm and ribcage. The doctors’ reports also mentioned lesions and bruises on her back and right arm, a marked loss of movement in the right hand, loss of feeling in the right arm and pains on flexion of the hands and wrists.

The applicant was prosecuted for participation in the terrorist activities of the PKK. In July 1994 she lodged a complaint in which she alleged that she had been ill-treated by the police officers in whose charge she had been detained. In July 1995 they were acquitted by the Istanbul Assize Court for lack of evidence.

Yaz v. Turkey

Oya Yaz is a Turkish national who was born in 1969.

Suspected of being a member of the PKK and of lending that organisation aid and assistance, she was arrested on 11 December 1993 and taken into police custody at the headquarters of the Istanbul security police. The public prosecutor ordered police custody to be extended until 27 December 1993. On that date she was examined by a doctor, who found no signs of violence on her person. On the same day she complained to the public prosecutor that she had been ill-treated and that her confessions had been obtained by duress. She was then placed in detention pending trial and transferred to Istanbul remand prison.

On 30 December 1993 and again on 14 January 1994 Ms Yaz underwent two further medical examinations at which she was found to have pains in her shoulders, neck, back and armpits, among other places. The doctors’ reports also mentioned oedemata of the thorax and feet, bruising on the soles of the feet, swellings on the arms, hands and legs, and loss of movement of the shoulders and arms in particular.

In July 1994 the applicant lodged a complaint, alleging that she had been ill-treated by the police officers in whose charge she had been detained. They were acquitted by the Istanbul Assize Court in June 1996.

In these two cases the applicants maintained that while in police custody they had suffered treatment contrary to Article 3 (prohibition of torture or inhuman or degrading treatment) of the Convention.

Referring to its case-law, the Court observed that when a person was injured in police custody, while entirely under the control of police officers, it was for the Government to provide a plausible explanation of the origins of the injuries and to produce evidence casting doubt on the victim’s allegations, particularly if those allegations were backed up by medical reports.

The Court noted that in both cases it had not been asserted by anyone that the signs of violence found on the applicants’ bodies could have predated their arrest. The Government had provided no explanation of the cause of the lesions found on the applicants’ persons, whereas Ms Esen had been detained for 12 days and Ms Yaz for 15days, during which time neither of them had been allowed to see a lawyer. The Court also reiterated that the acquittal of police officers suspected of inflicting ill-treatment did not absolve the State of its responsibility under the Convention.

In the light of the above circumstances, and in the absence of a plausible explanation by the Government, the Court considered that the symptoms noted in the medical reports had been the result of treatment for which the Government bore responsibility. It accordingly held unanimously that in these two cases there had been violations of Article3 of the Convention.

Under Article 41 (just satisfaction) of the Convention, the Court awarded EUR 17,718 to MsEsen and EUR 32,000 to Ms Yaz for non-pecuniary damage. It further awarded each of them EUR 2,500 for costs and expenses, less the EUR 616 which the Council of Europe had paid them in legal aid. (The judgments are available only in French.)

(10)Özgür Kılıç v. Turkey (no. 42591/98) Friendly settlement

Allegation of ill-treatment while in police custody

Özgür Kılıç is a Turkish national who was born in 1977 and lives in Izmir. In the course of a criminal investigation he was arrested by the police on 10 January 1997 and taken into custody at the headquarters of the Izmir security police. On the same day a medical examination revealed the existence of two wounds which had already healed on the applicant’s arms, but the doctor did not find any sign of violence.

Early in the morning of 17 January 1997 Mr Kılıç was examined by a doctor, whose report did not mention any signs of violence but did record the applicant’s statement that he had been the victim of electric shock treatment. Following his medical examination the applicant was placed in detention pending trial and transferred to the Bergama remand prison. Still on 17 January 1997, late in the evening, the applicant was once more examined by a doctor, whose report spoke of various marks on the applicant’s body.

Mr Kılıç lodged a complaint, alleging that he had been ill-treated by the police officers in whose custody he had been detained and by the gendarmes who had taken him to Bergama remand prison. The investigation concerning the police officers ended with a ruling that they had no case to answer; the proceedings against the gendarmes are pending before the governor of Izmir province.

Relying on Article 3 (prohibition of torture or inhuman or degrading treatment) of the Convention, the applicant maintained that he had been beaten and subjected to ill-treatment by the police officers in whose custody he had been detained and by the gendarmes who had transferred him to Bergama remand prison.

The case has been struck out following a friendly settlement in which the applicant is to receive EUR 27,000 for damage and for costs and expenses.

Moreover, the Turkish Government have made the following declaration: "The Government of the Republic of Turkey regret the occurrence of individual cases, like this one, of ill-treatment inflicted by the authorities on persons in police custody, notwithstanding the existing Turkish legislation and the Government’s determination to prevent such acts. The Government accept that inflicting torture or ill-treatment on prisoners constitutes in particular a violation of Article 3 of the Convention. They undertake to issue the appropriate instructions and to adopt all necessary measures to guarantee that the prohibition of ill-treatment is complied with in future. They refer in that connection to the undertakings they gave in the declaration made with regard to application no. 34382/97 and reiterate their determination to implement them. They further note that the legal and administrative measures recently adopted have made it possible to reduce the incidence of cases of ill-treatment in circumstances similar to those of the present case. ...

The Government consider that supervision by the Committee of Ministers of the Council of Europe of the execution of the Court’s judgment in the present case and those given in the similar cases concerning Turkey form an appropriate mechanism for guaranteeing a continual improvement in the situation regarding human rights protection. They undertake in that connection to continue their cooperation, which is necessary to attain that objective." (The judgment is available only in French.)

(11)Sünnetçi v. Turkey (no. 28632/95) Friendly settlement

Allegation of torture while in police custody

Mahmut Sünnetçi, a Turkish national, was born in 1967 and lives in Germany.

On 22 August 1994 he was taken into police custody in Diyarbakır on suspicion of being a member of the PKK (Workers’ Party of Kurdistan). On 31 August 1994 he was interrogated by police and confessed to his involvement in the PKK’s activities. On 13 September 1994 he was charged with providing explosives to other members of the PKK, establishing its provincial committee and bombing the premises of banks and of a political party. He was acquitted by the Diyarbakır National Security Court on 22 December 1998.

Mr Sünnetçi complained, under Article 3 (prohibition of torture or inhuman or degrading treatment) of the Convention, that he had been tortured while in police custody.

The case has been struck out following a friendly settlement in which the applicant is to receive EUR25,000 for any damage and for costs and expenses.

Moreover, the Government have also made the following declaration: "The Government regret the occurrence, as in the present case, of individual cases of ill-treatment by the authorities of persons detained notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that the recourse to ill-treatment of detainees constitutes a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such acts and the obligation to carry out effective investigations are respected in the future. The Government refer in this connection to the commitments which they undertook in the Declaration agreed on in Application no.34382/97 and reiterate their resolve to give effect to those commitments. They note that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant case as well as more effective investigations. … (The judgment is available only in English.)

(12)Y.F. v. Turkey (no. 24209/94) Violation Article 8

Forced gynaecological examination

Y.F., a Turkish national, was born in 1951 and lives in Bingöl (Turkey). In October 1993 he and his wife were taken into police custody on suspicion of aiding and abetting the PKK (Workers’ Party of Kurdistan). MrsF was held in police custody for four days. She alleged that she was kept blindfolded and that police officers hit her with truncheons, verbally insulted her and threatened to rape her. On 20 October 1993 she was examined by a doctor and taken to a gynaecologist for a further examination. The police officers remained on the premises while she was examined behind a curtain. On 23 March 1994 the applicant and his wife were acquitted. On 19 December 1995 three police officers were charged with violating Mrs F.’s private life by forcing her to undergo a gynaecological examination. They were acquitted on 16 May 1996.

The applicant alleged that the forced gynaecological examination of his wife had breached Article 8 (right to respect for private life) of the Convention.

The Court reiterated that it was open to the applicant, as a close relative of the victim, to raise a complaint on her behalf, particularly having regard to her vulnerable position in the special circumstances of this case. It considered that, given her vulnerability in the hands of the authorities who had exercised full control over her during her detention, she could not be expected to have put up resistance to the gynaecological examination. There had accordingly been an interference with her right to respect for her private life. The Government had failed to demonstrate the existence of a medical necessity or other circumstances defined by law. While the Court accepted their argument that the medical examination of detainees by a forensic medical doctor could be an important safeguard against false accusations of sexual harassment or ill-treatment, it considered that any interference with a person’s physical integrity had to be prescribed by law and required that person’s consent. As this had not been the case here, the interference had not been in accordance with the law.

The Court held unanimously that there had been a violation of Article 8 of the Convention and awarded the applicant EUR4,000 for non-pecuniary damage, to be held for his wife, and EUR3,000 for costs and expenses. (The judgment is available only in English.)
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CHAMBER JUDGMENT IN THE CASE OF YÖYLER v. TURKEY

The European Court of Human Rights has today notified in writing a judgment[fn1] in the case of Yöyler v. Turkey (application no. 26973/95). The Court held unanimously that there had been

· a violation of Article3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights; 

· a violation of Article8 (right to respect for home); 

· a violation of Article 1 of Protocol No. 1 (protection of property); 

· a violation of Article13 (right to an effective remedy); 

· no violation of Article14 (prohibition of discrimination) in conjunction with Articles 3, 6, 8 and 13 of the Convention and Article 1 of Protocol No. 1 (protection of property); and 

· no violation of Article18 (limitation on use of restrictions on rights). 

The Court held that it was unnecessary to determine whether there had been a violation of Article 6 § 1 (right to a fair hearing).

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 25,000 euros (EUR) for pecuniary damage, EUR 14,500 for non-pecuniary damage and EUR14,700 for costs and expenses.

(The judgment is available only in English.)

1.Principal facts

The applicant, Celalettin Yöyler, is a Turkish national, who was born in 1941 and lives in Istanbul. He used to live in Dirimpınar, which is attached to the Malazgirt district in the province of Muş. 

Between 1966 and 1994 he was the imam (religious leader) of the village. As a result of his involvement with a number of political organisations, of which he became the local leader, he was imprisoned on a number of occasions. The applicant left his village and did not return prior to the events in question because he had been threatened with death. The application concerned his allegations that State security forces had destroyed his house and possessions and those of six other villagers related to him.

The parties presented diverging accounts of events. According to Mr Yöyler, in 1994 three young women from the village, who were all related to his extended family, had decided to join the PKK (Workers’ Party of Kurdistan). A gendarme unit commander had threatened to burn the village down if the women were not brought to him, whereupon Mr Yöyler’s family and the families of the young women fled. Gendarmes raided his village and burned his house down on 18 September 1994. According to the Government, Mr Yöyler had left the village of his own free will with his wife and children. The gendarmes had not been in Dirimpınar on the night in question and could not therefore be held responsible for burning his house down, which might have occurred as a result of a private dispute.

On 23 September 1994 Mr Yöyler lodged a criminal complaint with the Karşıyaka public prosecutor in İzmir. On 8 November 1994 the public prosecutor sent a letter to the Gendarme Command in Malazgirt requesting a report on the matters raised in the applicant’s allegations. By letter of 2 March 1995, the Gendarme Central Command in Malazgirt replied to the prosecutor’s letter by submitting the records of statements they had taken. The prosecutor took further statements in May 1995, and the gendarme commander M.A. in June and November 1995. Since November 1995 there has been no development in the investigation.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 4 April 1995 and declared admissible on 13 January 1997. It was transmitted to the Court on 1November 1998. A delegation of three judges of the Court took evidence from witnesses in Ankara from 2 to 5 April 2001.

Judgment was given by a Chamber of 7 judges, composed as follows:

Antonio Pastor Ridruejo (Spanish), President,
Lucius Caflisch [fn2] (Swiss),
Volodymyr Butkevych (Ukrainian),
Nina Vajić (Croatian),
Matti Pellonpää (Finnish),
Snejana Botoucharova (Bulgarian),
Feyyaz Gölcüklü (Turkish), judges,

and also Vincent Berger, Section Registrar.

3.Summary of the judgment [fn3]

Complaints

Mr Yöyler alleged that on 18 September 1994 State security forces had destroyed his house and possessions. He relied on Articles 3, 6, 8, 13, 14 and 18 of the Convention and Article 1 of Protocol No 1.

Decision of the Court

Article 3 of the Convention

The Court found it to have been proved beyond reasonable doubt that the security forces had deliberately burned Mr Yöyler’s house and part of his household property, thus forcing his family to leave the village. It noted that his home had been burned down in front of members of his family, depriving them of shelter and support and obliging them to leave their home and family friends.

Even assuming that the motive behind those acts had been to punish the applicant and his relatives for their alleged involvement with the PKK, that did not provide a justification for such ill-treatment. The Court considered that the destruction of the applicant’s home and possessions and the anguish and distress suffered by members of his family must have caused him suffering of sufficient severity for the acts of the security forces to be categorised as inhuman treatment within the meaning of Article 3.

Article 8 of the Convention and Article 1 of Protocol No. 1

There was no doubt that the acts complained of also constituted grave and unjustified interference with the applicant’s rights to respect for his private and family life and home, and to the peaceful enjoyment of his possessions.

Article 13 of the Convention

The Court noted that there had been striking flaws and omissions in the investigation. Among other things, there was credible testimony from MrYöyler’s fellow villagers that they had been asked to sign blank sheets of paper and statements that had been written in advance and had not been read out to them; the public prosecutors had made no attempt to interview members of the security forces despite the fact that Mr Yöyler had clearly named gendarmes as the perpetrators; the prosecuting authorities had visited the scene of the incident more than two years and three months after receiving the applicant’s complaint; control of the investigation had been transferred to an administrative council, a body which the Court had previously held could not be regarded as independent; and there was evidence that the involvement of the gendarmes in the investigation had resulted in the cover-up of certain facts.

The Court concluded that the authorities had failed to conduct a thorough and effective investigation into the applicant’s allegations and that access to any other available remedy, including a claim for compensation, has thus also been denied him.

It considered that the allegations under Article 14, in conjunction with Articles 3, 6, 8, 13 and Article 1 of Protocol No. 1, and Article 18 had not been substantiated.
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Chamber judgments concerning 

Czech Republic, Poland, Romania, Turkey and the United Kingdom

(4)Toktaş v. Turkey (no. 38382/97) Friendly settlement

Alleged ill-treatment in police custody

Hayrettin Toktaş is a Turkish national who was born in 1957 and lives in Istanbul. 

He was arrested on 27 February 1995 in connection with police operations against the PKK (Workers’ Party of Kurdistan) and taken into police custody until 13 March 1995, when he was placed in pre-trial detention. On that date he was examined by a doctor, who drew up a medical report in which he noted congestion in the abdominal region. It appears from a further medical examination carried out on 14 March 1995 that Mr Toktaş had bruises on his body, a pain in his testicles and congestion on the sole of one of his feet.

In May 1995 the applicant lodged a criminal complaint against the police officers in whose custody he had been detained. The officers were acquitted by the Istanbul Assize Court on 5June 1997.

Relying on Article 3 (prohibition of torture or inhuman or degrading treatment) of the Convention, the applicant submitted that while in police custody he had been subjected to treatment breaching the Convention.

The case has been struck out following a friendly settlement in which the applicant is to receive EUR 26,000. 

The Turkish Government have also made the following declaration: "The Government of the Republic of Turkey regret the occurrence of the incidents complained of by Mr Hayrettin Toktaş in his application no. 38382/97, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that the recourse to torture of detainees constitutes, inter alia, a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of ill-treatment is complied with in the future. The Government refer in this connection to the commitments which they undertook in the Declaration agreed on in application no. 34382/97 and reiterate their resolve to give effect to those commitments. They note also that new legal and administrative measures have recently been adopted which have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant application. ...

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place. …" (The judgment is available only in French.)
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Chamber judgments concerning

Bulgaria, Ireland, Italy and Turkey

	(18)Ramazan Sarı v. Turkey (no. 41926/98)
	Friendly settlement


Allegation of ill-treatment in police custody

The applicant, Ramazan Sarı, is a Turkish national who was born in 1942 and lives in Bingöl. He is the owner of the Sarıoğlu Oteli Hotel. 

On 17 August 1997 the police searched the hotel restaurant and arrested the applicant, who was released the next day and prosecuted for resisting arrest.

The applicant claimed that he had been arrested because he had asked to see the officers’ search warrant. He said that he had been taken to Yenişehir Police Station, where he had been insulted and beaten. The authorities said that the search had been carried out as part of a general inspection and that the applicant had resisted arrest and had been taken to the police station by force. He was examined by a doctor that same day. The medical report stated that there were marks on the body consistent with assault. The applicant lodged a criminal complaint for ill-treatment.

In January 2001, following the entry into force of Law no. 4616 on Release on Licence and Stay of Criminal Proceedings for Offences committed prior to 23 April 1999, the Bingöl Criminal Court stayed both the criminal proceedings that had been brought on the applicant’s complaint and the criminal proceedings against the applicant.

Relying on Article 3 (prohibition of torture or inhuman or degrading treatment), the applicant asserted that he had been ill-treated while in police custody. He further contended, under Article 5 (right to liberty and security), that he had been arbitrarily deprived of his liberty. Lastly, he alleged that, contrary to Articles 6 (right of access to a court) and 13 (right to an effective remedy) of the Convention, he had been denied effective access to a court.

The case was struck out of the list following a friendly settlement under the terms of which the applicant is to receive EUR 23,000 for damage and costs and expenses.

The Turkish Government have also made the following declaration: "The Government regret the occurrence, as in the present case, of individual cases of ill-treatment by the authorities of persons detained notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that the recourse to degrading treatment of detainees as in the applicant’s case constitutes a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such acts and the obligation to carry out effective investigations are respected in the future. They note that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant case as well as more effective investigations…

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place..." (The judgment is available only in French.)
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Chamber judgments concerning France and Turkey

(2)Bektaş v. Turkey (no. 41000/98) Friendly settlement

Right to be brought promptly before a judge after arrest

Cafer Tayyar Bektaş was a Turkish national who was born in 1976 and was at the material time a student living in Ankara. After his death in May 2001 his parents continued the case in his name.

Mr Bektaş, being suspected of terrorist activities, was arrested and taken into police custody on 23 September 1997. On 30 September 1997 he was brought before a judge, who ordered his detention pending trial. Ankara National Security Court sentenced him to death in September 1998. However, the Court of Cassation quashed the judgment and remitted the case to the National Security Court. While the proceedings were still pending MrBektaş went on hunger strike. He died in May 2001.

Relying on Article 5 § 3 (right to liberty and security) of the Convention, the applicant complained that he had not been brought "promptly" before a judge after his arrest.

The case has been struck out following a friendly settlement in which Mr Bektaş’s heirs are to receive EUR3,000 for the non-pecuniary damage sustained and for costs and expenses. (The judgment is available only in French.)

(3)Değirmenci and Others v. Turkey (no. 31879/96) Friendly settlement

Length and fairness of criminal proceedings

The applicants are 37 Turkish nationals. Between 1979 and 1985 they were arrested and taken into police custody for suspected membership of an illegal organisation, the Dev-Yol (Revolutionary Way). They were accused of being members of an organisation whose aim was to undermine the constitutional order and replace it with a Marxist-Leninist regime. They were sentenced on 19 July 1989 by Ankara Martial Law Court (Sıkıyönetim Mahkemesi) to various terms of imprisonment exceeding 15 years. On 27 December 1995 the Court of Cassation upheld the convictions of 13 of the applicants.

Relying on Article 6 § 1 (right to a fair trial) of the Convention, the applicants complained about the length of the criminal proceedings against them. 20 of them also alleged that they had not been tried by an independent and impartial tribunal. 20 applicants alleged, further, under Article 6 § 3 (b), that they had not had adequate time and facilities for the preparation of their defence. 

The case has been struck out following a friendly settlement in which the applicants are to receive EUR572,900 for damages, costs and expenses. (The judgment is available only in English.)

(4)Karkın v. Turkey (no. 43928/98) Violation Article 6 § 1 Violation Article 10

Conviction of a union representative for comments made during a speech/Independence and impartiality of the national security courts

The applicant, Bayram Karkın, is a Turkish national who was born in 1973 and lives in Ankara. At the material time he was the secretary of the transport workers’ trade union (DİSK/Nakliyat İş Sendikası) of Ankara.

In March 1997, during a demonstration organised by the political party HADEP (the People’s Democracy Party), Mr Karkın gave a speech in his capacity as trade unionist. In the speech he referred, among other things, to "those who want to destroy the Kurdish people with their dirty war and their massacres" and called on the people to resist capitalism and fight for the liberation of the workers and the exploited. On 7 July 1997 he was sentenced by Ankara National Security Court to one year’s imprisonment and a fine for making a speech inciting the people to hatred and hostility by creating discrimination based on membership of a social class and a race. The Court of Cassation gave judgment on 21 January 1998 upholding his conviction.

Relying on Articles 9, 10 and 11 of the Convention, the applicant submitted that his criminal conviction had infringed his right to freedom of thought, expression and association. He further alleged a violation of Article 6 § 1 (right to an independent and impartial tribunal) on account of the presence of a military judge on the bench of the National Security Court. Lastly, he submitted that the unfairness of the procedure in the Court of Cassation was contrary to Article 6 (right to a fair trial) of the Convention.

The Court decided to examine the applicant’s complaints of a violation of Articles 9, 10 and 11 under Article 10 of the Convention. It noted that Mr Karkın’s conviction amounted to an interference with his right to freedom of expression and that the interference was prescribed by Turkish criminal law. Having regard to the sensitivity of the security situation in south-east Turkey and to the need for the authorities to be alert to acts capable of fuelling additional violence, the Court held that the interference pursued legitimate aims, namely the protection of territorial integrity and national unity and security.

With regard to whether the applicant’s conviction had been "necessary in a democratic society", the Court noted firstly that, given the content and the terms used, the applicant’s speech had been political in nature. It also noted that the speech had been made to a group of people at a peaceful gathering far away from the conflict zone and at a specific demonstration. These circumstances greatly limited the potential impact of the comments on "national security", public "order" or "territorial integrity". The Court also stressed the severity of the penalties imposed on Mr Karkın, which it found disproportionate to the aims pursued. Accordingly, the Court concluded unanimously that there had been a violation of Article 10 of the Convention.

As regards the complaint about the lack of independence and impartiality of the National Security Court, the Court reiterated that certain aspects of the status of military judges raised doubts as to their independence and impartiality. They were servicemen who still belonged to the army, which in turn took its orders from the executive. In the Court’s view, a civilian facing a criminal charge in a National Security Court whose bench included a military judge had legitimate reason to fear that the court lacked independence and impartiality. Accordingly, the Court held that in trying and convicting the applicant Ankara National Security Court had not been independent and impartial and concluded unanimously that there had been a violation of Article 6 § 1 in that respect. Having regard to these conclusions, the Court did not consider it necessary to rule on the other complaints under Article 6 of the Convention.

The Court awarded Mr Karkın EUR8,000 in just satisfaction for non-pecuniary damage and EUR1,500 for costs and expenses, less the EUR630 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

(5)Temel and Others v. Turkey (no. 36203/97) Friendly settlement

Length of detention in police custody

The applicants, Sabri Temel, Mehmet Selim Acar, Mehmet Ali Aydın, Mahsun Demir, Mehmet Faruk Altındağ, Ferit Çiftçi and Ramazan Şakar, are seven Turkish nationals who were born in 1972, 1965, 1967, 1966, 1962, 1956 and 1966 respectively.

Being suspected of having participated in the illegal activities of the PKK (the Workers’ Party of Kurdistan), the applicants were arrested and taken into police custody on 27November 1996, with the exception of Mr Şakar, who was arrested on 30 November 1966. On 9 December 1996 they were brought before a judge, who ordered their detention pending trial. On 29 December 1997 Izmir National Security Court sentenced Mr Aydın, MrŞakar, Mr Temel and Mr Demir to three years and nine months’ imprisonment, among other penalties. It sentenced Mr Acar to 12 years and six months’ imprisonment and acquitted MrAltındağ and Mr Çiftçi.

Relying on Article 5 § 3 (right to liberty and security) of the Convention, the applicants complained of the length of their detention in police custody.

The case has been struck out following a friendly settlement in which each applicant is to receive EUR4,500 for non-pecuniary and pecuniary damage, except Mr Şakar who will receive EUR 2,700. The applicants will also receive an aggregate sum of EUR1,500 for costs and expenses. (The judgment is available only in French.)
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Chamber judgments concerning Denmark, France and Turkey

(4)Caralan v. Turkey (no. 27529/95) Friendly settlement

The applicant, Semra Caralan, is a Turkish national, born in 1949 and living in Istanbul. At the material time she was the major shareholder and the editor of a publishing company called Evresel Ltd. 

On 24 March 1994 she was convicted by Istanbul State Security Court of disseminating separatist propaganda and sentenced to five months’ imprisonment and a fine. She appealed. On 22 September 1994 the Court of Cassation dismissed her appeal. After she had served part of her sentence and paid part of the fine, new legislation came into force following which her case was re-examined and her prison sentence commuted to a fine. The sentence was suspended. The applicant appealed again and argued that the court was wrong in suspending the sentence as she had already served her sentence. While the appeal proceedings were still pending, a new law came into force. This law provided for the deferment of judgment and of execution of sentence in respect of offences committed by editors before 12 July 1997. On 12 September 1997 the State Security Court decided to defer judgment pursuant to the new law. 

Ms Caralan complained that the state security court that convicted her lacked independence and impartiality contrary to Article 6 § 1 (right to a fair trial) of the Convention. She also complained under Article 10 (right to freedom of expression) and Article 18 (limitation on use of restrictions on rights). 

The case has been struck out following a friendly settlement in which EUR 9,500 is to be paid for any non-pecuniary or pecuniary damage, costs and expenses and in the light of the following declaration made by the Turkish Government:

"The Government note that the Court’s rulings against Turkey in cases involving prosecutions under the provisions of the Prevention of Terrorism Act relating to freedom of expression show that Turkish law and practice urgently need to be brought into line with the Convention’s requirements under Article 10 of the Convention. This is also reflected in the interference underlying the facts of the present case. The Government undertake to this end to implement all necessary reform of domestic law and practice in this area, as already outlined in the National Programme of 24 March 2001. The Government refer also to the individual measures set out in Interim Resolution adopted by the Committee of Ministers of the Council of Europe on 23July 2001 (ResDH (2001) 106), which they will apply to the circumstances of cases such as the instant one."

(The judgment is available only in English.)

(5)Satık v. Turkey (no. 36961/97) Friendly settlement

The applicant, Kadir Satık, is a Turkish national, born in 1966 and living in Istanbul. On 23January 1997 he was arrested and taken into police custody after a search at the Komal Publishing House where he worked. He was released on 31 January 1997.

He complained, under Article 5 §§ 3 and 4 (right to liberty and security) of the Convention, that he was kept in police custody for an excessive period of time and that he could not have the lawfulness of his detention determined because he did not have legal assistance.

The case has been struck out following a friendly settlement in which EUR 4,000 is to be paid for any non-pecuniary or pecuniary damage, costs and expenses. (The judgment is available only in English.)
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Chamber judgments concerning

Austria, Italy, Turkey and Ukraine

(7) Alfatlı and Others v. Turkey (no. 32984/96) Friendly settlement

The application was lodged by 16 Turkish nationals who were arrested by the police between 1980 and 1985 on suspicion of belonging to an illegal organisation, the Dev-Yol (Revolutionary Way) and sentenced to various terms of imprisonment. 

Relying on Article 6 § 1 (right to a fair trial) of the Convention, the applicants complained of the length of the criminal proceedings brought against them. Seven of them also argued that they were not tried by an independent and impartial tribunal.

The case has been struck out concerning 15 of the applicants, following a number of friendly settlements in which a total of EUR 445,360 is to be paid for any non-pecuniary or pecuniary damage, costs and expenses. Examination of the complaints raised by Mahmut Memduh Uyan has been adjourned. (The judgment is available only in English.)

(8) Ayşenur Zarakolu v. Turkey (no.1) (no. 37059/97) ) Friendly settlement

(9) Ayşenur Zarakolu v. Turkey (no.2) (no. 37061/97) ) Friendly settlement

(10) Ayşenur Zarakolu v. Turkey (no.3) (no. 37062/97) ) Friendly settlement

Ayşenur Zarakolu was a Turkish national living in Istanbul. After her death in January 2002 her husband continued the case in her name. The applicant, who owned a publishing company in Istanbul, was prosecuted for disseminating separatist propaganda by publishing three books. 

The applicant complained, under Article 6 § 1 (right to a fair trial) of the Convention, that her case had not been heard by an independent and impartial tribunal on account of the presence of a military judge on the bench of the National Security Court. She also complained, under Article 6 § 2 of the Convention, that the seizure of the books in question had violated her right to be presumed innocent until proved guilty. She further submitted, under Articles 9 (freedom of religion) and 10 (freedom of expression), that the seizure of the books had interfered with her right to freedom of expression. Relying on Article 13 (right to an effective remedy), she claimed that she had had no remedy in respect of her complaints. She alleged, lastly, under Article 14 (prohibition of discrimination) in conjunction with Articles 9 and 10, that the seizure of the books constituted discrimination on the ground of political opinion.

In all three cases a friendly settlement has been agreed, in which the Turkish Government have made the following declaration: 

"The Government note that the Court’s rulings against Turkey in cases involving prosecutions under the provisions of the Prevention of Terrorism Act relating to freedom of expression show that Turkish law and practice urgently need to be brought into line with the Convention’s requirements under Article 10 of the Convention. This is also reflected in the interference underlying the facts of the present case." 

EUR 5,000 is to be paid for any non-pecuniary or pecuniary damage, costs and expenses in each case. (The judgments are available only in English.)

(11) Eren and Others v. Turkey (no. 42428/98) ) Friendly settlement

The application was lodged by eight Turkish nationals: Hanifi Eren, Serdin Eren, Umut Eren, Halise Eren, Evin Eren, Nevin Eren, Bahar Eren and Hevin Eren. They are the wife, children and brother of İlyas Eren, who has been regarded as missing since 11 March 1997.

The applicants claimed that İlyas Eren was arrested on 11 March 1997 by four plain-clothes policemen at the Kulp bus station in the centre of Diyarbakır. They could not find out from the authorities what had happened to him. According to the security police headquarters’ records, İlyas Eren’s name did not appear on any arrest report. The investigation into his disappearance is still pending before the Turkish courts.

Relying on Articles 2 (right to life) and 3 (prohibition of torture or inhuman or degrading treatment) of the Convention, the applicants maintained that İlyas Eren had disappeared while in detention unacknowledged by the authorities.

The case has been struck out following a friendly settlement in which EUR25,000 is to be paid for any damage and EUR 5,000 for costs and expenses. The Turkish Government have also made the following declaration:

“The Government regret the occurrence of the incidents which have led to the bringing of the present application, as in the circumstances surrounding the disappearance of İlyas Eren, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such incidents. It is accepted that inadequate investigations into complaints of a person’s disappearance constitute a violation of Article 2 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life – including the obligation to carry out effective investigations – is respected in the future. It is noted in this connection that legal and administrative measures have recently been adopted which have resulted in a reduction in the occurrence of unreported deprivations of liberty and of disappearances in circumstances similar to those of the present application as well as more effective investigations. …

"The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of the Court judgment in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place." (The judgment is available only in French.) 

(12) Kızılyaprak v. Turkey (no. 27528/95) Violation Article 10 Violation Article 6 § 1 

Zeynel Abidin Kızılyaprak is a Turkish national, born in 1960 and living in Istanbul.

He is the owner of a publishing house, Pelê Sor, which published a book in 1991 entitled "How we fought against the Kurdish people! A soldier’s memoirs" (Kürt Halkına Karşı Nasıl Savaştık - Bir Askerin Anıları) about the memoirs of a Turkish solider who had done his military service in south-east Turkey.

On account of that publication, Mr Kızılyaprak was sentenced by Istanbul National Security Court on 14 October 1993 to six months’ imprisonment and a criminal fine for disseminating separatist propaganda. After a new statute came into force the case was reheard, the prison sentence upheld and the fine increased. Mr Kızılyaprak appealed to the Court of Cassation. His appeal was allowed because a new statute had come into force deferring prosecutions and penalties for offences committed by managing editors. After rehearing the case, following the Court of Cassation’s decision, the National Security Court deferred judgment. 

Relying on Articles 9 and 10 of the Convention, the applicant claimed that his conviction had infringed his right to freedom of thought and expression. He also complained, under Article 6 § 1 (right to a fair trial), that he had not been tried by an independent and impartial tribunal on account of the presence of a military judge on the bench of the National Security Court.

The Court decided to examine the complaints raised concerning Article 9 and 10 under Article 10. It noted that Mr Kızılyaprak’s conviction amounted to an interference with his right to freedom of expression, that the interference was prescribed by law and that it pursued a legitimate aim, namely the protection of territorial integrity.

With regard to whether the interference had been necessary in a democratic society, the Court noted, among other things, that although certain particularly acerbic passages in the book painted an extremely negative picture of the Turkish State and the army and thus gave the narrative a hostile tone, they did not constitute an incitement to violence, armed resistance or an uprising, which, in the Court’s view, was the essential factor to be taken into consideration.

The Court found that the national authorities had not taken sufficient account of the public’s right to be informed of a different perspective on the situation in south-east Turkey. With regard to the severity of the penalty imposed on the applicant, the Court noted that the deferral of the judgment against him was subject to the condition that he did not intentionally commit any other offence in his capacity as editor for three years. The Court therefore held that the sentence imposed on MrKızılyaprak was disproportionate to the aims pursued and therefore not “necessary in a democratic society”. Accordingly, it concluded unanimously that there had been a violation of Article 10.

With regard to the complaint of the National Security Court’s lack of independence and impartiality, the Court reiterated that it had on many previous occasions examined cases raising similar issues. In its view, the fact that a civilian had to stand trial before a National Security Court whose members included a military judge constituted a legitimate reason for that civilian to fear that the court might lack independence and impartiality. Accordingly, the Court considered that when it judged and convicted the applicant the National Security Court was not an independent and impartial tribunal and concluded unanimously that there had been a violation of Article 6 § 1.

Under Article 41 (just satisfaction) of the Convention, the Court awarded Mr Kızılyaprak EUR3,000 for non-pecuniary damage and EUR 2,500 for costs and expenses. (The judgment is available only in French.)
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Demirtaş v. Turkey (no. 37048/97) Friendly settlement

Nurettin Demirtaş is a Turkish national born in 1972. 

At the time of his application he was in Diyarbakır Prison.

The applicant was prosecuted following the publication in the daily newspaper Özgür Ülke of an article entitled "Buca protests against the National Security Courts", in which it was alleged that Turkey had been responsible for genocide and massacres. On 3 February 1995 the Istanbul Assize Court found the applicant guilty of insulting the Republic of Turkey and sentenced him to eleven months’ imprisonment. The Court of Cassation upheld his conviction on 28 January 1997.

The applicant complained under Article 10 of the Convention that his conviction had infringed his right to freedom of expression.

The case has been struck out following a friendly settlement in which the applicant is to receive EUR 7,000 for any damage sustained and for costs and expenses. 

The Turkish Government have also made the following declaration: "The Court’s rulings against Turkey in cases involving prosecutions under the provisions of the Criminal Code clearly show that Turkish law and practice urgently need to be brought into line with the requirements under Article 10 of the Convention. This is also reflected in the interference underlying the facts of the present case. The Government undertake to this end to implement all necessary reform of domestic law and practice in this area. The Government refer also to the individual measures set out in the Interim Resolution adopted by the Committee of Ministers of the Council of Europe on 23 July 2001 (ResDH(2001)106, which they will apply to the circumstances of cases such as the instant one..."

(The judgment is available only in French.)

Violation Article 6 § 1

Ertan Özkan v. Turkey (no. 47311/99)

Fadime Özkan v. Turkey (no. 47165/99)

Gönülsen v. Turkey (no. 59649/00)

Saçık v. Turkey (no. 60847/00)

Ertan Özkan was born in 1978. At the time of the events in question he was a student living in Tokat (Turkey). Fadime Özkan was born in 1975 and was living in Tokat at the material time. Barış Gönülşen was born in 1974 and was in prison in Burdur (Turkey) when he lodged his application with the Court. Aydın Saçık was born in 1975 and currently lives in Switzerland.

The applicants are Turkish nationals who were brought before a national security court on suspicion of belonging to an illegal armed organisation. Ertan Özkan and Fadime Özkan were found guilty of aiding and abetting the TKP/ML-TIKKO (Marxist-Leninist-Communist Party of Turkey/Turkish Workers’ and Peasants’ Liberation Army) and were both sentenced to three years and nine months’ imprisonment. Mr Gönülsen was found guilty of belonging to the TIKB (Turkish Union of Revolutionary Communists) and of having been involved in throwing Molotovcocktails, offences for which he was given prison sentences of twelve years and six months and five years, six months and twenty days respectively. Mr Saçık was found guilty of assisting an illegal organisation, the PKK-YCK, and was sentenced to three years and nine months’ imprisonment.

The applicants complained under Article 6 §§ 1 and 3 (b) and (d) (right to a fair hearing) of the Convention that they had not been tried by an independent and impartial tribunal on account of the fact that one of the judges of the National Security Court was a military judge. In the cases of Ertan Özkan, Fadime Özkan and Gönülşen the applicants also complained that the proceedings had been unfair.

The Court, which had already examined a large number of applications raising the same legal issue as the present one, had always found a violation of Article 6 § 1 in such cases. It considered that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. The Court accordingly held unanimously that there had been a violation of Article 6 § 1. 

The Court further reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It therefore held that it was not necessary to examine the complaints concerning the fairness of the proceedings.

The Court considered that the judgments themselves constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. It awarded Mr Özkan and Ms Özkan EUR 2,000 each and Mr Saçık EUR 1,524 for costs and expenses. (The judgments are available only in French.)
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Chamber judgments concerning Italy, the United Kingdom and Turkey

Ayşe Kılıç v. Turkey (no. 49164/99)

Demirtaş v. Turkey (no. 2) (no. 37452/97)

Ayşe Kılıç v. Turkey

The applicant, Ayşe Kılıç, is a Turkish national who was born in 1974 and lives in Ankara. On 10 March 1998 the Ankara National Security Court sentenced her to three years and nine months’ imprisonment for aiding and abetting an illegal armed organisation, the Turkish Revolutionary Communists’ Union. Her conviction was upheld by the Court of Cassation on 28 December 1998. 

Demirtaş v.Turkey (no. 2)

The applicant, Nurettin Demirtaş, is a Turkish national born in 1972. At the time of his application he was in Buca Prison (Turkey). He was brought before the İzmir National Security Court on suspicion of being the head of the PKK’s youth branch in İzmir and was sentenced to eighteen years and nine months’ imprisonment. In a judgment of 23 January 1997 the Court of Cassation upheld the judgment given at first instance.

In both these cases the applicants complained that the national security courts which had tried and convicted them could not be regarded as independent and impartial tribunals because one of their members was a military judge. They alleged a violation of Article 6 § 1 (right to a fair hearing) of the Convention. Mr Demirtaş also complained of a violation of Article 6 § 3 (b) and (c) of the Convention.

Referring to its case-law, the Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, the Court held unanimously in both cases that there had been a violation of Article 6 § 1 of the Convention. 

The Court also noted that Mr Demirtaş’s other complaints under Article 6 §§ 1 and 3 (b) and (c) had been lodged out of time. It therefore declared them inadmissible.

The Court held unanimously in the case of Ayşe Kılıç and by six votes to one in the case of Demirtaş that the judgments constituted in themselves sufficient just satisfaction for the non-pecuniary damage allegedly sustained by the applicants. It awarded applicants EUR 2,000 each for costs and expenses, less the sum of EUR 625.05 already received in legal aid in Mr Demirtaş’s case. (The judgments are available only in French.)

Başak and Others v. Turkey (no. 29875/96) Friendly settlement

The applicants, Beşir Başak, Mehmet Ayaz, İbrahim Şahin, Bedren Turğut, Katibe Özdemir and Kasim Turğut, are Turkish nationals who were born in 1946, 1943, 1937, 1944, 1965 and 1928 respectively and live in Kadifekale (İzmir). At the material time the six applicants all lived in the village of Kayaballı (Mardin).

According to the applicants, nearly 500 soldiers and members of the security forces surrounded the village of Kayaballı in the evening of 14 May 1995. The soldiers assembled the villagers in a square, beat some of them with rifle butts and threatened and insulted them. They subsequently set fire to a number of houses.

The applicants complained that the acts of violence carried out by the security forces in May 1995 had breached Articles 3 (prohibition of torture or inhuman or degrading treatment), 8 (right to respect for private and family life) and 13 (right to an effective remedy) of the Convention and Article 1 of Protocol No. 1 (protection of property). Mehmet Ayaz also submitted that his brother, Hüseyin Ayaz, had been the victim of an extrajudicial execution, in breach of Article 2 (right to life). 

The case has been struck out following a friendly settlement in which EUR 10,000 is to be paid to Beşir Başak and EUR 20,000 to each of the other applicants and to Hüseyin Ayaz’s heirs.

The Government have also made the following declaration: "The Government regret the occurrence of individual cases of destruction of homes, property and possessions resulting from the acts of agents of the State in south-east Turkey, obliging civilians to leave their villages, and the failure by the authorities to carry out effective investigations into the circumstances surrounding events such as those alleged by the applicants, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such acts and to remedy such failures.

It is accepted that such acts and failures constitute a violation of Articles 8 and 13 of the Convention and Article 1 of Protocol No. 1 and, given the circumstances of the resulting destruction and suffering, of Article 3 of the Convention.

The Government also deplore the occurrence of individual cases of death resulting from the failure by the authorities to protect the lives of detainees and to carry out effective investigations into the circumstances surrounding their death, as in the case of Mr Hüseyin Ayaz, a relative of one of the applicants, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such incidents. It is accepted that such acts and failures constitute a violation of Articles 2 and 13 of the Convention.

The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the individual rights guaranteed by Articles 2 and 8 of the Convention and Article 1 of Protocol No. 1 – including the obligation to carry out effective investigations, in accordance with Articles 2 and 13 – are respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of cases of destruction of property, death and ill-treatment in circumstances similar to those of the instant application and in more effective investigations being carried out...

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place." (The judgment is available only in French.) 
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14 Chamber judgments concerning Turkey

The European Court of Human Rights has today notified in writing the following 14Chamber judgments, none of which are final.[fn] (All 14 are available only in French.)

In each of these cases, the Court held unanimously that there had been a violation of Article6§1 (right to a fair trial) of the European Convention on Human Rights.

As regards Article 41 (just satisfaction) of the Convention, the European Court of Human Rights found in the Çakar case that the damage sustained by the applicant and his widow could not be adequately repaired solely by the finding of a violation. It consequently awarded Mr Çakar’s widow 3,000 euros (EUR) for non-pecuniary damage and EUR 2,000 for costs and expenses. 

In the other 13 cases, the Court held that the findings of a violation constituted sufficient just satisfaction for the alleged non-pecuniary damage. It said that in cases in which the applicant had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be for them to be retried by an independent and impartial court at an early date.

The Court made the following awards for costs and expenses: in the Özyol, Eren and Dalgiç cases, EUR 2,000 to each of the applicants; in the Mesut Erdoğan case, EUR 1,290; in the Akkaş case EUR 2,500; in the Ergül and Engin and Süvarioğulları and Others cases, EUR2,000, less EUR 630 received from the Council of Europe by way of legal aid, to be held by the applicants jointly; In the Çavuş and Bulut and Tutmaz and Others cases, EUR1,500, less EUR 630 received by way of legal aid, to be held by the applicants jointly; and, lastly, in the Peker case, EUR 2,000, less EUR 660 received in legal aid.

1. Principal facts and complaints

In these 14 cases, the applicants were convicted by the state security courts of being members of or of having aided and abetted illegal armed organisations. They were given prison sentences.

Relying on Article 6 § 1, they complained that they had not been tried by an independent and impartial court, as a military judge had sat in the trial court. Some of the applicants also complained of procedural unfairness and other violations of Article 6 of the Convention.

Some of them also alleged a violation of Article 14 (prohibition of discrimination). 

Lastly, in the Çakar v. Turkey case, the applicant complained of a breach of his right to freedom of expression, as guaranteed by Article 10 of the Convention.

Akkaş v. Turkey (no. 52665/99) – The applicant, Çağlar Akkaş, is a Turkish national who was born in 1977. At the time the application was lodged, he was being held in Bursa Prison. He had been sentenced to 17 years’ imprisonment for being a member of an illegal armed organisation, the DHKP-C (Revolutionary Party for the Liberation of the People – Front), and for the manufacture and possession of explosives. 

Çakar v. Turkey (no. 42741/98) – Mehmet Çakar is a Turkish national who was born in 1965. He was sentenced to 12 years and 6 months’ imprisonment for being a member of an illegal armed organisation, the TKP/ML-PARTIZAN (Communist Party of Turkey/Marxist Leninist-Partisan). On 18 September 1998, while serving his sentence, the applicant was killed by fellow prisoners.

Çavuş and Bulut v. Turkey (nos. 41580/98 and 42439/98) – The applicants, Yaşar Çavus and Hasan Bulut, are Turkish nationals who were born in 1975 in 1970. When they lodged their applications, they were being held in Bergama Prison. They received prison sentences of 12years and 6 months for being members of an armed gang, the TKP/ML-TIKKO (the Marxist Leninist Communist Party of Turkey – the Turkish Workers and Farmers Freedom Fighters). 

Dalgıç v. Turkey (no. 51416/99) – The applicant, Dilek Dalgıç, is a Turkish national who was born in 1974. She was in Burdur Prison when she lodged her application to the Court. She was sentenced to 3 years and 9 months’ imprisonment for aiding and abetting an armed gang.

Eren v. Turkey (no. 46106/99) –The applicant, Seyfettin Eren, is a Turkish national who was born in 1974. In 1997 he was arrested and taken into custody in Tokat. He was sentenced to 4years and 6 months’ imprisonment for aiding and abetting an illegal armed organisation, the PKK (the Workers’ Party of Kurdistan).

Ergül and Engin v. Turkey (no. 52744/99) – The applicants, Mahmut Ergül and Fahri Ergin, are Turkish nationals who were born in 1977. When they lodged their application to the Court they were being held respectively in Ümraniye Prison (Istanbul) and Bursa Prison. They had been arrested on suspicion of aiding and abetting the PKK, manufacturing and possessing explosives and causing criminal damage to public property. They were sentenced to 3 years and 9 months’ imprisonment. 

Gençel v. Turkey (no. 53431/99) – The applicant, Binali Gençel, is a Turkish national who was born in 1969. He was being held in Nazilli Prison, Aydın, when he lodged his application with the Court. He had been sentenced to 18 years and 9 months’ imprisonment for being a member of an illegal organisation. 

Hayrettin Barbaros Yılmaz v. Turkey (no. 50743/99) – The applicant, Hayrettin Barbaros Yılmaz, is a Turkish national who was born in 1969. He was in Ankara Prison when he lodged his application with the Court, serving a 12 years and 6 months’ prison sentence for belonging to an illegal organisation, the TDP (the Party of the Turkish Revolution).

Mesut Erdoğan v. Turkey (no. 53895/00) – The applicant, Mesut Erdoğan, is a Turkish national who was born in 1975 and lives in Ankara. He was sentenced in 19 years and 4months’ imprisonment for being a member of an illegal organisation, the DHKP-C (Revolutionary Party for the Liberation of the People – Front) and for planting explosive devices.

Özyol v. Turkey (no. 48617/99) – The applicant, Halil Özyol, is a Turkish national who was born in 1962 and lives in İzmir. He was found guilty of aiding and abetting an illegal organisation, the DHKP-C (Revolutionary Party for the Liberation of the People – Front), and sentenced to 3 years and 9 months’ imprisonment.

Peker v. Turkey (no. 53014/99) – The applicant, Nurettin Peker, is a Turkish national who was born in 1966. He is currently being held in Bolu Prison. He was found guilty of being a member of an illegal organisation, the THKP-C (Party for the Liberation of the people of Turkey – Front) and sentenced to 12 years and 6 months’ imprisonment.

Şimşek v. Turkey (no. 50118/99) – The applicant, Emrullah Şimşek, is a Turkish national who was born in 1975. He was being held in Ankara Prison when his application to the Court was lodged. He had been found guilty of being a member of an armed gang and sentenced to 12 years and 6 months’ imprisonment. 

Süvarioğulları and Others v. Turkey (no. 50119/99) – The applicants, Umut Fırat Süvarioğulları, Ali Haydar Boztepe and Bülent Elden, are Turkish nationals who were born in 1974, 1977 and 1975 respectively. Mr Süvarioğulları and Mr Boztepe were found guilty of separatism and undermining State security. Mr Elden was found guilty of being a member of an armed gang. MrSüvarioğulları was sentenced to death, but his sentence was commuted to one of life imprisonment for good behaviour at the trial. Mr Boztepe was also sentenced to death, which was commuted to 16 years and 8 months’ imprisonment on the grounds that he was still a minor when the offences were committed. Mr Elden was sentenced to 12 years and 6 months’ imprisonment.

Tutmaz and Others v. Turkey (no. 51053/99) – The applicants, Suphi Tutmaz, Abdullah Turan and Süleyman Aksoy, are Turkish nationals who were born in 1974, 1960 and 1953 respectively. They were being held in Nazilli Prison when their applications to the Court were lodged. Mr Turan and Mr Aksoy were found guilty of aiding and abetting an illegal organisation, the PKK, and sentenced to 3 years and 9 months’ imprisonment. Mr Tutmaz was sentenced to 12 years and 6 months’ imprisonment for belonging to an illegal organisation.

2. Decision of the Court

The Court reiterated that a civilian who was required to answer criminal charges before a state security court that included a military judge on its bench had a legitimate reason to fear that the court would not be independent and impartial. It accordingly unanimously found that there had been a violation of Article 6 § 1 of the Convention in each of these 14 cases. 

The Court also reiterated once it had been established that a court was not independent and impartiality that court could not, in any circumstances, guarantee a fair trial to the persons subject to its jurisdiction. Consequently, the Court considered that it was unnecessary to examine the other complaints of procedural unfairness that had been raised by some of the applicants.

As regards the complaint in the Çakar v. Turkey case of a violation of Article 10, the Court noted that it had not been raised by the applicant before the domestic courts and declared it inadmissible for failure to exhaust domestic remedies
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Chamber judgments concerning the Netherlands, Russia, Spain, Switzerland and Turkey

Kalın, Gezer and Ötebay v. Turkey (nos. 24849/94, 24850/94 and 24941/94) Friendly settlement

The applicants, Talip Kalın, Ali Gezer and Ekrem Ötebay, are Turkish nationals. The first applicant was born in 1967 and the other two applicants in 1973. They live in Ağrı, Kahramanmaraş and Muş respectively. 

In February 1994 they were taken into police custody on suspicion of being members of the PKK. They were interrogated by police officers and made confessions, allegedly under duress. They were examined by doctors, who found marks on their bodies that had been caused by blows. The applicants lodged complaints against the custody officers alleging torture. The officers were acquitted by Istanbul Assize Court for lack of evidence.

The applicants complained under Article 3 (prohibition of inhuman or degrading treatment) that they had been subjected to ill-treatment while in police custody. They also complained under Article 5 § 3 (right to be brought promptly before a judge) of the excessive length of their detention, which had lasted 23 days, 31 days and 25 days respectively.

The case has been struck out following a friendly settlement in which EUR 27,000 is to be paid to each of the applicants. 

The Turkish Government has also made the following declaration: “The Government regret the occurrence, as in the present case, of individual cases of ill-treatment by the authorities of persons detained in custody notwithstanding existing Turkish legislation and the resolve of the Government to prevent such occurrences. It is accepted that the recourse to torture, inhuman or degrading treatment or punishment of detainees constitutes a violation of Article3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such acts and the obligation to carry out effective investigations are respected in the future. They note that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant applications as well as more effective investigations.

“The Government consider that the supervision by the Committee of Ministers of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary cooperation in this process will continue to take place.” (The judgment is available only in English.)

Karatay v. Turkey (no. 36596/97) Friendly settlement

The applicant, Mehmet Emin Karatay, is a Turkish national, who was born in 1963 and lived in İzmir at the material time. On 9 July 1996 he was arrested on suspicion of having engaged in separatist activities and detained. On 17 July 1996 he was brought before a judge who made in order for him to be detained pending trial. On 2 August he was charged with being a member of an illegal organisation, the PKK.

The applicant complained under Article 5 § 3 (right to be brought promptly before a judge) of the excessive length of his detention. 

The case has been struck out following a friendly settlement in which EUR 4,000 is to be paid for non-pecuniary damage and costs and expenses. (The judgment is available only in French.)

Köroğlu v. Turkey (no. 39446/98) Friendly settlement 

Kovankaya v. Turkey (no. 39447/98)

The applicants, Dilek Köroğlu and Nuran Kovankaya, are both Turkish nationals, who were born in 1976 and lived in Istanbul at the material time. 

They were arrested on 15 and 16 January 1997 and held in custody on suspicion of having engaged in the activities of illegal organisations. On 29 January 1997 they were brought before a judge, who granted them bail. On 3 April 1997 the public prosecutor discontinued the proceedings against Ms Köroğlu and on 19 October 1998 Istanbul State Security Court acquitted Ms Kovankaya.

The applicants complained of violations of Article 5 § 3 (right to be brought promptly before a judge) and Article 5 § 4 (right to have the lawfulness of detention decided speedily by a court).

The cases have been struck out following a friendly settlement in which EUR 7,000 is to be paid to Ms Köroğlu and EUR 6,500 to Ms Kovankaya. (The judgments are available only in French.)

Oğras and Others v. Turkey (no. 39978/98) Friendly settlement

The application was lodged by four Turkish nationals: Sabri Oğras, his wife Sultan Oğras, and their sons Necat Oğras and Nihat Oğras.

In July 1995 Mr and Mrs Oğraş were taken to the police station with their daughter for questioning about the activities of their son, Serdar Oğraş. The following day Serdar Oğraş was arrested on suspicion of involvement in the murder of two soldiers. He made a confession and offered to take the police officers to the place where he had hidden the dead soldiers’ weapons.

According to the authorities, on 4 July 1995 Serdar Oğraş took the police officers to his parents’ garden where they were attacked by members of the PKK and were forced to fire on Serdar Oğraş as he was attempting to escape, fatally wounding him. The applicants disputed that version of the events.

Serdar Oğraş’ death became the subject of criminal and administrative investigations, which are still pending.

The applicants complained under Article 2 (right to life), Article 13 (right to an effective remedy) and Article 14 (prohibition of discrimination) about the circumstances in which Serdar Oğras had died. They also alleged that the investigations were ineffective. They complained under Article 3 (prohibition of inhuman and degrading treatment and punishment) and Articles 13 and 14 about injuries that were inflicted on Serdar Oğras before his death and on Sabri Oğras, about the treatment of the other members of the family while in police custody and the distress they had been caused by Serdar Oğras’s extrajudicial execution. They also alleged breaches of Article 5 § 4 (right to liberty and security), Article 6 § 1 (right to a fair trial), Article 6 § 2 (presumption of innocence) and Article 9 (freedom of thought, conscience and religion). 

The case was struck out of the list following a friendly settlement under which the applicants were to receive EUR 66,000 for damage and EUR 10,000 for costs and expenses.

The Turkish Government also made the following declaration: “The Government of the Republic of Turkey regret the occurrence of incidents involving the use of excessive force which have led to individual applications being lodged complaining of loss of life – as in the case of Mr Serdar Oğraş – as also the deep anguish that was caused to the members of his family, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions.

“The Government accept that the use of excessive force resulting in death and the lack of appropriate instructions constitutes a violation of Articles 2, 3 and 13 of the European Convention on Human Rights. The Government therefore undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life – including the obligation to carry out effective investigations – is respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of deaths in circumstances similar to those of the instant application as well as more effective investigations. 

“The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary cooperation in this process will continue to take place.” (The judgment is available only in French.)
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Chamber judgments concerning Italy, Poland and Turkey

Alfatlı and Others v. Turkey (as regards the applicant Mahmut Memduh Uyan) (no. 32984/96) Violation Article 6 § 1

The 16 applicants, Ali Alfatlı,HaşimAydıncak, Nusrat Safa Akyürek, Ahmet Asena, MahmutMemduh Uyan, İbrahimLevent Saçılanateş, Mehmet Kaplandur, Nevzat Cömert, Özgür Şahin, Bülent Forta, Hüseyin Cihan, Hasan Yorulmaz, Ahmet Kirami Kılınç, MehmetEngin Höke, MustafaAslan and Sedat Göçmen, are Turkish nationals. Between 1980 and 1985 the applicants were arrested and placed in police custody. They were accused of membership of an illegal organisation. The Ankara Martial Law Court remanded them in custody.

The applicants all complained that the criminal proceedings were not determined within a reasonable time and 11 of the applicants also complained that they had been tried by a martial-law court, which was not independent and impartial. They relied on Article 6 § 1 (right to a fair trial). 

A friendly settlement was reached with all but one of the applicants, in which awards ranging from EUR 14,500 to EUR 161,000 were made. The Court delivered judgment concerning these applicants on 2 October 2003. The Court noted that the applicant Mahmut Memduh Uyan did not wish to reach a friendly settlement in the case. 

Concerning Mahmut Memduh Uyan, the Court held, unanimously, that there had been a violation of Article 6 § 1 both concerning the length of the proceedings, which had lasted almost 11 years (of which the Court can take into consideration just over 8 years and 11 months[2]), and because the Martial Law Court was not independent and impartial.

The Court reiterated that where an applicant had been convicted by a tribunal which was not independent and impartial the most appropriate solution would be to grant him a retrial.

The applicant was awarded EUR 11,000 in respect of non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in English.)
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Chamber judgments concerning Austria, Italy, Lithuania, Poland and Turkey

Hanım Tosun v. Turkey (no. 31731/96) Friendly settlement

Hanım Tosun is a Turkish national who was born in 1966 and lives in Avcılar (Istanbul). 

On 19 October 1995 the applicant’s husband was kidnapped by two persons in civilian clothing. Mrs Tosun informed the Avcılar police of her husband’s abduction and asked the public prosecutor to keep her informed of his fate. The public prosecutor began a preliminary investigation but, not obtaining any reply from the Avcılar police to his requests for information about the kidnapping, brought criminal proceedings for dereliction of his judicial duties against the police officer responsible for the investigation, which is still pending before the judicial authorities. The applicant asserted that she had had no news of her husband since he was abducted by agents of the State.

She alleged violations of Articles 2 (right to life), 3 (prohibition of torture and inhuman or degrading treatment or punishment) and 5 (right to liberty and security) taken together with Article 14 (prohibition of discrimination). She further alleged a violation of Article 13 (right to an effective remedy).

The case has been struck out of the Court’s list following a friendly settlement under the terms of which the applicant is to receive EUR 40,000 for damage and for costs and expenses.

In addition, the Turkish Government made the following declaration: “The Turkish Government regret the occurrence of the actions which have led to the bringing of the present application, and the circumstances surrounding the disappearance of Fehmi Tosun, notwithstanding the existing Turkish legislation and the Government’s determination to prevent such incidents. They accept that insufficient investigations into complaints about disappearances constitute violations of Article 2 of the Convention, and undertake to issue appropriate instructions and adopt all necessary measures to guarantee that the right to life – which implies the obligation to conduct an effective inquiry – is respected in future. They note in that connection that the legal and administrative measures recently adopted have made it possible to reduce the number of unrecorded deprivations of liberty and disappearances in circumstances similar to those of the present case and to increase the effectiveness of the inquiries conducted…

The Government consider that supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in the field of human rights protection. They undertake to continue their cooperation in the matter, which is necessary if that objective is to be achieved.” (The judgment is available only in French).

562
12.11.2003

Press release issued by the Registrar

Chamber Judgment in the case: Socialist Party of Turkey (STP) and Others v. Turkey 

The European Court of Human Rights has today notified in writing the following judgment, which is not yet final[1]:

Socialist Party of Turkey (STP) and Others v. Turkey (application no. 26482/95) Violation of Article 11 

The applicants are the Socialist Party of Turkey (Sosyalist Türkïye Partisi – STP) and the 13Turkish nationals who founded the party, İlhami Alkan, Süleyman Zeyyat Baba, Murat Beşer, Sedat Cengiz, Nihat Çağlı, Mehmet Ali Doğan, Aydemir Güler, Kemal İbrahim Okuyan, Uğur Pişmanlık, Ahmet Hamdi Samancılar, Hüseyin Yıldız, Neşenur Domaniç and SelmaKuzulugil.

The STP was formed on 6 November 1992. On an application by Principal State Counsel, the Constitutional Court made an order on 30 November 1993 for the party’s dissolution on the grounds that its programme was liable to undermine the territorial integrity of the State and the unity of the nation. It found that the STP had called for a right of self-determination for the Kurds and supported the right to “wage a war of independence”. It likened its views to those of terrorist groups and said that those views in themselves constituted unlawful incitement to violence.

The applicants alleged that the party’s dissolution had infringed their rights guaranteed by Articles 11 (freedom of association), 10 (freedom of expression) and 9 (freedom of thought) of the European Convention on Human Rights. They also alleged a violation of Article 14 (prohibition of discrimination), in that they had been discriminated against as a result of the political opinions associated with their party.

The European Court of Human Rights found that the STP’s dissolution amounted to an interference with the applicants’ right to freedom of association. That interference was prescribed by law and pursued a legitimate aim, namely the protection of national security.

The STP had been dissolved solely on the basis of its programme, even before it had been able to commence its activities. The Court had examined that programme and found nothing in it that could be considered a call for the use of violence, an uprising or any other form of rejection of democratic principles. There could be no justification for hindering a political group merely because it sought to debate in public the situation of part of the State’s population and to take part in the nation’s political life in order to find, by democratic means, solutions capable of satisfying everyone concerned. Judging from its programme, that had been the STP’s aim on that issue.

There was always a possibility that a party’s real aims might not be the same as those it stated in public, and that was something that could be verified by looking at its actions and the positions it defended. However, no such verification was possible in the STP’s case, as it was dissolved shortly after being formed and was not even given the time to commence any activity. It had been penalised for conduct that came within the sphere of freedom of expression.

The Court was prepared to take into account the background to the cases that came before it, and in particular the difficulties inherent in the fight against terrorism. However, since the STP had no activity, it found that there was no evidence before it to support the allegation that it had any responsibility for the problems posed by terrorism in Turkey.

Consequently, a measure as radical as the order finally dissolving the STP with immediate effect, which was made even before the STP had commenced its activities, appeared disproportionate to the aim pursued and, as a result, unnecessary in a democratic society. The Court accordingly held that there had been a violation of Article 11 of the Convention. It ruled that it was unnecessary to examine the complaints under Articles 9, 10 and 14 of the Convention separately, as they related to the same matters.

The Court dismissed the STP’s application for just satisfaction and held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the other applicants. It awarded the applicants 10,000 euros jointly for costs and expenses. (The judgment is available in French only).
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Chamber judgments concerning Croatia, France, Greece, Italy and Turkey

Al and Others v. Turkey (no. 59234) 

The applicants, Eren Al, Embiya Karakuş and Mesut Kaynak, are Turkish nationals who live in İzmir. Mr Al and Mr Karakuş were both born in 1979 and Mr Kaynak in 1974. They were accused of having chanted separatist slogans in favour of the PKK and were given prison sentences for disseminating separatist propaganda. Their sentences were commuted to suspended fines. 

İsmail Güneş v. Turkey (no. 53968/00) 

İsmail Güneş is a Turkish journalist who was born in 1965 and lives in St Gall (Switzerland). He was sentenced to twelve and a half years’ imprisonment for belonging to the PKK.

Kenan Yavuz v. Turkey (no. 52661/99) 

Kenan Yavuz is a Turkish national who was born in 1963 and lives in Antalya. He was arrested on 28 February 1994 on suspicion of belonging to the PKK. In May 1997, while the proceedings against him were still pending, he was released. On 18 June 1998 the National Security Court found him guilty as charged and sentenced him to three years and nine months’ imprisonment. His conviction and sentence were upheld by the Court of Cassation on 8 March 1999.

The Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, the Court held unanimously in all three cases that there had been a violation of Article 6 § 1 of the Convention. 

The Court also reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It therefore considered unanimously in the cases of Al and Others v. Turkey and İsmail Güneş v. Turkey and by 6 votes to 1 in the case of Kenan Yavuz v. Turkey that it was not necessary to examine the other complaints concerning the fairness of the proceedings.

As regards the complaint concerning the length of proceedings in the case of Kenan Yavuz v. Turkey, the Court considered, having regard to the overall length of the proceedings, that there had been no violation of Article 6 § 1. 

Under Article 41 (just satisfaction) of the Convention, the Court held unanimously in all three cases that the judgments in themselves constituted sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It considered that in cases in which applicants had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be for them to be retried by an independent and impartial court at an early date. In the case of Al and Others v. Turkey the Court awarded the applicants jointly EUR 2,500 for costs and expenses. In the case of İsmail Güneş v. Turkey it awarded the applicant EUR 1,500 for costs and expenses, and in Kenan Yavuz v. Turkey it awarded the applicant EUR 1,272 under that head. (The judgments are available only in French.)
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CHAMBER JUDGMENT IN THE CASE OF ELÇI AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing a judgment[1] in the case of Elçi and Others v. Turkey (application nos. 23145/93 and 25091/94). The Court held:

● by 6 votes to 1, that there had been a violation of Article 3 (prohibition of torture) of the European Convention on Human Rights, on account of the treatment inflicted on Tahir Elçi, Niyazi Çem, Meral Daniş Beştaş and Hüsniye Ölmez;

● by 6 votes to 1, that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the Convention, on account of the treatment inflicted on Şinasi Tur, Sabahattin Acar, Mehmet Selim Kurbanoğlu, MesutBeştaş and Vedat Erten ;

● by 6 votes to 1, that there had been a violation of Article 3 of the Convention, on account of the failure to investigate the allegations of torture and ill-treatment;

● unanimously, that there had been a violation of Article 5 § 1 (right to liberty and security) in respect of each of the applicants;

● unanimously, that there had been a violation of Article 8 (right to respect for private and family life) as regards Tahir Elçi, Şinasi Tur, Sabahattin Acar, Niyazi Çem and MehmetSelim Kurbanoğlu;

● unanimously, that no separate examination of the complaint under Article 1 of Protocol No. 1 (protection of property) was necessary;

● unanimously, that there had been no violation of former Article 25 (hindrance of the right of individual petition), which has now become Article 34 of the Convention.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants sums ranging from 1,210 euros (EUR) to EUR 1,750 for pecuniary damage and from EUR 2,100 to EUR 36,000 for non-pecuniary damage. 

(The judgment is available only in English.)

1.Principal facts

The applicants are 16 Turkish nationals: Tahir Elçi, Nevzat Kaya, Şinasi Tur, Sabahattin Acar, Niyazi Çem, MehmetSelim Kurbanoğlu, Meral Daniş Beştaş, Mesut Beştaş, Vedat Erten, Baki Demırhan, Arif Altinkalem, Gazanfer Abbasioğlu, Fuat Hayri Demır, Hüsniye Ölmez, İmam Şahin and Arzu Şahin. They were born between 1958 and 1971.

They are all lawyers by profession and were arrested and detained by the security forces after a confession had been extracted from a member of the PKK (the Kurdish Workers’ Party), Abdülhakim Güven, in which he accused them of giving assistance to the PKK. According to his statements, with the exception of Mr Altinkalem all the applicants had acted as messengers between clients of theirs who were in custody and members of the PKK. The applicants said that the real reason for their detention was that they had represented clients in the State Security Court and had been human-rights activists.

Between 15 November and 7 December 1993 the applicants were arrested by members of the police or gendarmerie and taken into custody. Some of them alleged that the security forces had searched their homes and offices and seized documents, including the files of applicants to the European Commission of Human Rights.

The applicants were taken to the Diyarbakır provincial gendarmerie command, where they were detained for periods ranging from 7 to 25 days. While in custody, they were subjected to questioning, the aim of their interrogators being to get them to admit that they acted for the PKK and had links with that organisation. Some of them alleged that the police officers interrogating them had made death threats and insulted them; that they had been stripped and hosed down with freezing-cold water, humiliated, slapped and terrified into signing any document put before them. They were held in cold, damp cells and corridors and forced to sleep on the floor, sometimes blindfolded. They said that they were only allowed to go to the toilet twice a day and that the only food they received was a slice of bread a day.

The applicants were released between 10 and 21 December 1993.

2.Procedure and composition of the Court

The applications were lodged with the European Commission of Human Rights on 21December 1993 and 28 April 1994. They were joined on 9 September 1997. A hearing was held on 2 December 1996, following which the applications were declared partly admissible. From 7 to 11 December 1998, a delegation from the Commission carried out a fact-finding mission in Ankara.

Judgment was given by a Chamber of 7 judges, composed as follows:

Nicolas Bratza (British), President,
Viera Strážnická (Slovakian),
Marc Fischbach (Luxemburger),
Rait Maruste (Estonian),
Stanislav Pavlovschi (Moldovan),
Lech Garlicki (Polish), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Michael O’Boyle, Section Registrar.

3.Summary of the judgment[2] 

Complaints

All the applicants alleged a violation of Article 5 of the Convention. Moreover Tahir Elçi, Niyazi Çem, Hüsniye Ölmez, Şinasi Tur, Sabahattin Acar, Mehmet Selim Kurbanoğlu, MesutBeştaş, Vedat Erten and Meral Daniş Beştaş said that they had been subjected to torture and to treatment contrary to Article 3 while in custody. Tahir Elçi, Şinasi Tur, Niyazi Çem, Sabahattin Acar and Mehmet Selim Kurbanoğlu complained under Article 8 and Article 1 of Protocol No. 1, of the search and seizure operations performed on their arrest. Lastly, Tahir Elçi, İmam Şahin, Sabahattin Acar, Baki Demırhan and Arzu Şahin complained of a violation of former Article 25 of the Convention.

Decision of the Court

Article 3 of the Convention

In assessing the applicants’ allegations of torture and ill-treatment, the Court had particular regard to the oral evidence presented by witnesses before the Delegates of the Commission.

It was not possible to establish the veracity of Mr Elçi’s allegations of ill-treatment by the Cizre police on his initial detention. However, the allegations of ill-treatment at the Diyarbakır provincial gendarmerie command made by the applicants Tahir Elçi, Niyazi Çem, Hüsniye Ölmez and Meral Daniş Beştaş were credible as a whole. Their allegations that they had been insulted, assaulted, stripped naked and hosed down with freezing cold water were consistent. They had stood by those allegations before the Public Prosecutor, the Investigating Judge and the Commission Delegates. 

The Court found to be credible and consistent the applicants’ testimony about their dire conditions of detention – cold, dark and damp, with inadequate bedding, food and sanitary facilities – as well as the allegations made by Şinasi Tur, Sabahattin Acar, Mehmet Selim Kurbanoğlu, Mesut Beştaş and Vedat Erten that they were insulted, humiliated, slapped and terrified into signing any document that was put before them. Furthermore, the Court accepted that, at least at crucial moments, such as during interrogations and the confrontations with Mr Güven, the applicants were blindfolded. 

The collective medical examination which the applicants underwent prior to being brought before the Public Prosecutor was superficial and cursory and the Court did not attach great weight to it. In contrast, subsequent medical examinations lent credence to the applicants’ claims. The Court also noted that there were inconsistencies in the evidence of the Government witnesses and that the applicants’ complaints were not taken seriously or investigated by the authorities.

In the light of the circumstances of the case, the Court found that Tahir Elçi, Niyazi Çem, Meral Daniş Beştaş and Hüsniye Ölmez had suffered physical and mental violence at the hands of the gendarmerie during their detention. That ill-treatment had caused them severe pain and suffering and had been particularly serious and cruel, and had to be regarded as constituting torture within the meaning of Article 3 of the Convention. 

The Court further found that Şinasi Tur, Sabahattin Acar, Mehmet Selim Kurbanoğlu, Mesut Beştaş and Vedat Erten had also been subjected during their detention to ill-treatment that was sufficently serious to render it inhuman and degrading, in violation of Article 3.

In view of the judicial authorities’ total failure to investigate the applicants’ complaints of ill-treatment, the Court found that there had also been a violation of Article 3 of the Convention in its procedural aspect.

Article 5 § 1 of the Convention

The Court emphasised the central role of the legal profession in the administration of justice and the maintenance of the rule of law. The freedom of lawyers to practise their profession without undue hindrance was an essential component of a democratic society and a necessary prerequisite for the effective enforcement of the provisions of the Convention. Persecution or harassment of members of the legal profession thus struck at the very heart of the Convention system.

As regards the lawfulness of the applicants’ detention, the Court observed that the evidence revealed a certain confusion and inconsistency between the various witnesses as to the requirements of domestic law governing the apprehension and detention of persons suspected of committing a criminal offence. It was established that, in order to be lawful, the detention of a suspect required the authority of a prosecutor. Such authority could be given orally and, exceptionally, after the event, but would thereafter be recorded in writing. 

In the case before the Court, the authorities did not appear to have obtained prior authorisation for the applicants’ detention or, assuming that there was no prior authorisation, ratification of the decision to detain after the event. Especially striking was the complete absence of any documentation recording either the request for authorisation of the applicants’ detention or the authority or instructions given to detain the applicants. The Court therefore found that it had not been sufficiently shown that the applicants’ arrest and detention had been duly authorised by a prosecutor in accordance with the requirements of domestic law or “a procedure prescribed by law” within the meaning of Article 5 § 1 of the Convention.

Article 8 of the Convention

The Court found that the searches of the homes and offices of Tahir Elçi, Şinasi Tur, Sabahattin Acar, Niyazi Çem and Mehmet Selim Kurbanoğlu constituted an interference with their right to respect for their homes and correspondence. No search warrants had been issued by a prosecutor or judge and no official document or note of verbal instructions describing the purpose and scope of the searches had been drawn up by any judicial authority before or after the searches.

The search and seizures were extensive and privileged professional materials had been taken without specific authorisation. The Court was again struck by the lack of accountability or any acceptance of responsibility by the officials involved. It found that the search and seizure measures had been implemented without any, or any proper, authorisation or safeguards, in breach of Article 8.

Article 1 of Protocol No. 1 to the Convention

Having regard to its conclusion that there had been a violation of Article 8, the Court found it unnecessary to examine separately the applicants’ complaints under Article 1 of Protocol No.1.

Article 25 of the Convention

The Court did not find it established that there had been a significant hindrance in the applicants’ right of individual petition.

Judge Bratza expressed a partly concurring opinion and Judge Gölcüklü a dissenting opinion, which are annexed to the judgment.
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Chamber judgments concerning France, Italy, Poland and Turkey

Can v. Turkey (no. 38389/97)

The applicant, Mahmut Can, is a Turkish national born in 1973. At the time of lodging his application he was living in Bitlis. He was sentenced to three years and nine months’ imprisonment for aiding and abetting an illegal organisation, namely the PKK (Workers’ Party of Kurdistan).

Günel v. Turkey (no. 47296/99)

The applicant, Tunay Günel, is a Turkish national born in 1977. At the time of lodging his application he was in Karaman Prison (Turkey). He was sentenced to 12 years and six months’ imprisonment for membership of an illegal organisation, namely the TKP/ML-TIKKO (Turkish Communist Party/Marxist-Leninist – Turkish Workers and Peasants’ Liberation Army).

Kirman v. Turkey (no. 48263/99)

The applicant, Nesrin Kirman, is a Turkish national born in 1976. At the time of lodging her application she was living in Ankara. She was convicted of aiding and abetting the TKP/ML-TIKKO and sentenced to three years and nine months’ imprisonment.

Özülkü v. Turkey (no. 51289/99)

The applicant, Ercan Özülkü, is a Turkish national born in 1968. At the time of lodging his application he was living in Istanbul and was a member of the municipal police force. He was sentenced to three years and nine months’ imprisonment for aiding and abetting an illegal organisation, the DHKP/C (Revolutionary People’s Liberation Party/Front).

Tuncel and Others v. Turkey (no. 42738/98)

The applicants, Metin Tuncel, Şükrü Topkan, Kudbettin Çimen and Ahmet Yavuz, are Turkish nationals born in 1965, 1954, 1968 and 1960 respectively. At the time of lodging their application Metin Tuncel and Şükrü Topkan were in Aydın Prison, and Kudbettin Çimen and Ahmet Yavuz were living in Antalya. The applicants were prosecuted for belonging to and aiding and abetting the PKK. Mr Tuncel was sentenced to 22 years and six months’ imprisonment and Mr Topkan to 12 years and six months’ imprisonment. Mr Çimen and MrYavuz were each sentenced to three years and nine months’ imprisonment.

Uçar and Others v. Turkey (no. 55951/00)

The applicants, Cahit Uçar, Cihangir Aslan and Erdinç Aslan, are Turkish nationals born in 1975, 1974 and 1979 respectively. Mr Uçar was sentenced to 12 years and six months’ imprisonment, Cihangir Aslan to three years and nine months’ imprisonment and Erdinç Aslan to two years and six months’ imprisonment.

The Court declared each of the applications admissible, with the exception of the complaints by Cihangir Aslan and Erdinç Aslan and those concerning the fairness of the proceedings in the case of Uçar and Others v. Turkey, all of which had been lodged out of time.

As to the merits of the applicants’ allegations, the Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, the Court held unanimously in all six cases that there had been a violation of Article 6 § 1 of the Convention. 

The Court also reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It therefore held unanimously that it was not necessary to examine the other complaints concerning the fairness of the proceedings.

As to the application of Article 41 (just satisfaction) of the Convention, the Court held unanimously in all six cases that the judgments in themselves constituted sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It considered that in cases in which it had found that applicants had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be for them to be retried by an independent and impartial court at an early date. The Court awarded Mr Uçar EUR 1,500 for costs and expenses. In each of the other cases, the Court awarded the applicants EUR 2,000 for costs and expenses, less the amounts already received in legal aid. (The judgments are available only in French.)
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Chamber judgments concerning Italy, Lithuania and Turkey

Müslüm Gündüz v. Turkey (no. 35071/97) Violation Article 10

The applicant, Müslüm Gündüz, is a Turkish national who was born in 1941. He is a retired worker.

Criminal proceedings were instituted against him following his appearance, in his capacity as a leader of Tarikat Aczmendi (a community that describes itself as an Islamic sect), on a television programme broadcast by the HBB channel. The programme, which was broadcast live on 12 June 1995, lasted approximately four hours.

On 1 April 1996 a state security court found him guilty of inciting the people to hatred and hostility on the basis of a distinction founded on religion and sentenced him to two years’ imprisonment and a fine. It found in particular that he had described contemporary secular institutions as “impious” (dinsiz), fiercely criticised secular and democratic principles and openly called for the introduction of the shariah.

The applicant complained that his criminal conviction had entailed a violation of Article 10 (freedom of expression) of the Convention.

The Court found that the applicant’s conviction amounted to interference with his right to freedom of expression. The interference was prescribed by the Turkish Criminal Code and had legitimate aims: the prevention of disorder or crime, and the protection of morals and of the rights of others.

The Court observed, firstly, that the programme had been about a sect whose followers had come into the public eye. Mr Gündüz, whose ideas the public was already familiar with, was invited onto the programme to present the sect and its nonconformist views, including the notion that democratic values were incompatible with its conception of Islam. The topic was the subject of widespread debate in the Turkish media and concerned a problem of general interest.

In the Court’s view, some of the comments for which the domestic courts had convicted the applicant did demonstrate an intransigent attitude towards and profound dissatisfaction with contemporary institutions in Turkey. However, they could not be regarded as a call to violence or as “hate speech” based on religious intolerance. Furthermore, in view of the context in which they had been made, the Court considered that, when weighing up the competing interests of freedom of expression and the protection of the rights of others to determine whether the interference was necessary for the purposes of Article 10 § 2 of the Convention, the domestic courts should have given greater weight to the fact that the applicant was actively engaged in a lively public debate. Lastly, there could be no doubt that expressions that sought to propagate, incite or justify hatred based on intolerance, including religious intolerance, did not enjoy the protection of Article 10 the Convention. However, in the Court’s view, merely defending the shariah, without calling for the use of violence to establish it, could not be regarded as “hate speech”. In view of the context, the Court found that it had not been convincingly established that the restriction was necessary.

Accordingly, notwithstanding the margin of appreciation accorded to the national authorities, the Court found that, for the purposes of Article 10, there were insufficient reasons to justify the interference with the applicant’s right to freedom of expression. It held by six votes to one that there had been a violation of Article 10 and awarded the applicant EUR 5,000 for non-pecuniary damage. (The judgment is available only in French.)

Külter v. Turkey (no. 42560/98) Friendly settlement

The applicant, Lokman Külter, is a Turkish national who was born in 1973. 

He was arrested on suspicion of being a member of the PKK (the Workers’ Party of Kurdistan) and taken into police custody on 6 May 1992. On 25 May 1992 he was brought before a judge who ordered his detention pending trial. He was charged with being a member of and assisting an illegal organisation. The proceedings are still pending in the domestic courts.

The applicant complained under Articles 5 § 3 (right to liberty and security) and 13 (right to an effective remedy) of the length of his detention and the absence of a remedy under domestic law for it. He also complained under Article 6 § 1 (right to a trial within a reasonable time) of the length of the criminal proceedings.

The case has been struck out following a friendly settlement in which EUR 11,000 is to be paid for any pecuniary and non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1

In the following seven Turkish cases, the applicants were convicted by a state security court of being members of or assisting illegal armed organisations and given prison sentences. They complained under Article 6 § 1 that their cases had not been heard by an independent and impartial court, as a military judge had sat on the bench of the trial court. They also complained of the unfairness of the proceedings that had led to their convictions and of other matters under Article 6 of the Convention.

Bilal Bozkurt and Others v. Turkey (no. 46388/99)

The applicants, Bilal Bozkurt, Izzettin Ceylan, Metin Yavuz and Mehmet Salih Karakaş, are Turkish nationals who were born in 1974, 1973, 1977 and 1964 respectively. They were being held in Nazilli Prison when their applications were lodged. They were sentenced to prison terms of 21 years, 12 years and 6 months and 3 years and 9 months respectively for being members of the PKK.

Çavuşoğlu and Others v. Turkey (no. 47757/99)

The applicants, Özgür Çavuşoğlu, Inanç Özen and Veli Akdağ, are Turkish nationals who were born in 1974, 1977 and 1973 respectively. At the time their applications were lodged, the first applicant was living in Denizli and the other two were being held in Buca Prison. They were all convicted of being members of the MLKP (Marxist-Leninist Communist Party). Mr Çavuşoğlu was sentenced to 3 years and 9 months’ imprisonment, and Mr Özen and Mr Akdağ was sentenced to 12 years and 6 months’ each.

Duran v. Turkey (no. 47654/99)

The applicant, Osman Duran, is a Turkish national who was born in 1969. At the material time he lived in Tunceli. He was sentenced to 3 years and 9 months’ imprisonment for assisting the PKK.

Dursun and Others v. Turkey (no. 44267/98)

The applicants, Mehmet Dursun, Seyithan Akdeniz, Yakup Güneş, Eşref Taşdemir and AliYıldız, are Turkish nationals who were born in 1973, 1974, 1973, 1962 and 1953 respectively. They were found guilty of undermining the indivisible unity of the State. MrDursun, Mr Akdeniz and Mr Güneş were sentenced to death, which was commuted to life imprisonment, and Mr Taşdemir and Mr Yıldız were sentenced to 3 years and 9 months’ imprisonment.

Sarıoğlu v. Turkey (no. 48054/99)

The applicant, Saffet Sarıoğlu, is a Turkish national who is born in 1970. He was being held in Bergama Prison when his application was lodged. He was sentenced to 13 years and 5months’ imprisonment for being a member of the DHKP/C (Revolutionary Party for the Liberation of the People/Front).

Taş v. Turkey (no. 48134/99)

The applicant, Yeşim Taş, is a Turkish national who was born in 1973. She was being held in Diyarbakır when her application was lodged. She was sentenced to 3 years and 9 months’ imprisonment for assisting the PKK.

Taşkın v. Turkey (no. 49517/99)

The applicant, Hüseyin Taşkın, is a Turkish national who was born in 1958. He was being held in Bergama Prison when his application was lodged. He was found guilty of being the leader of an illegal organisation, the THKP/C (Party for the Liberation of the People of Turkey) and of having instigated illegal activities which were carried on in the name of that organisation. He was sentenced, inter alia, to 18 years and 9 months’ imprisonment.

The Court reiterated that a civilian called upon to answer charges under the Criminal Code in a state security court in which a military judge was sitting had legitimate cause for concern about the independence and impartiality of that court. Accordingly, it held unanimously in all seven cases that there had been a violation of Article 6 § 1 of the Convention.

The Court also reiterated that a court that has been found not to be independent and impartial cannot, under any circumstances, guarantee a fair trial to those appearing before it. Consequently, it held unanimously that it was unnecessary to examine the other complaints of procedural unfairness.

Under Article 41 (just satisfaction) of the Convention, the Court held unanimously in all seven cases that its findings of violations in themselves constituted sufficient just satisfaction for the applicants’ alleged non-pecuniary damage. It observed that in cases in which it found that an applicant had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate remedy would in principle be for the applicant to be retried without delay by a court that was independent and impartial. In the case of Dursun and Others v. Turkey, the Court awarded the applicants jointly EUR 1,500 for costs and expenses. In each of the other cases, it awarded the applicants EUR 2,000 (less any sums received by way of legal aid) for costs and expenses. (The judgments are available only in French.)
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Yurtseven and Others v. Turkey (no.31730/96) Friendly settlement

The applicants, Ali Yurtseven, Haşim Yurtseven, Abdullah Özeken and Sabri Sarıtaş, are Turkish nationals who were born in 1966, 1975, 1934 and 1971 respectively and live in Yüksekova (south-east Turkey). They are close relatives of Şemsettin Yurtseven, Mikdat Özeken and Münür Sarıtaş, who were detained by soldiers on 27 October 1995 during a military operation in the village of Ağaçlı. The applicants have had no news of them since. 

Criminal proceedings were brought against the person in charge of the military operation, who was accused of having beaten Şemsettin Yurtseven to death before proceeding to execute Mikdat Özeken and Münür Sarıtaş because they had witnessed events. He was acquitted for lack of evidence.

The applicants alleged violations of Articles 2 (right to life), 3 (prohibition of torture and of inhuman or degrading treatment or punishment), 5 (right to liberty and security), 6 (right to a fair trial) and 7 (no punishment without law) of the Convention on account of the disappearance of their relatives and the anxiety caused by the lack of information about their fate.

The case has been struck out following a friendly settlement in which the applicants are to receive EUR 160,000.

In addition, the Turkish Government have made the following declaration: “The Government regret the occurrence of the actions which have led to the bringing of the present application, in particular the disappearance of the applicants’ three relatives. It is accepted that the unrecorded deprivation of liberty and insufficient investigations into allegations, as in the instant case, of subsequent disappearance of detainees, constitute violations of Articles 2 and 5 of the Convention and, having regard to the anguish caused to the applicants and their families, a violation of Article3 of the Convention.

“The Government undertake to issue appropriate instructions and adopt all necessary measures with a view to ensuring that all deprivations of liberty are fully and accurately recorded by the authorities and that effective investigations into alleged disappearances of detainees are carried out in accordance with their obligations under the Convention. It is noted in this connection that new legal and administrative measures have been adopted, which have resulted in a reduction in the occurrence of disappearance of detainees as well as more effective independent investigations into allegations of disappearance such as those made by the applicants...

“The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.” (The judgment is available only in English.)

Violation Article 6 § 1

In the following two Turkish cases the applicants were tried by a national security court and given prison sentences for being members of, or having aided and abetted, illegal armed organisations. Relying on Article 6 § 1 (right to a fair hearing), they complained that they had not been tried by an independent and impartial tribunal, as a military judge had sat as a member of the national security court. They also complained that the proceedings that had resulted in their conviction had been unfair and that there had been various other violations of Article 6 of the Convention.

Çetinkaya and Others v. Turkey (no. 57944/00)

The applicants, Yavuz Çetinkaya, Mehmet Aydın, Zeynep Yüksel and Helya Adıbelli, are Turkish nationals who were born in 1975, 1977, 1959 and 1955 respectively. Mr Çetinkaya was sentenced to 18 years’ imprisonment, Ms Yüksel to four years and six months and MsAdıbelli and Mr Aydın each to three years and nine months.

Ükünç and Güneş v. Turkey (no. 42775/98) 

The applicants, Volkan Ükünç and Deniz Güneş, are Turkish nationals who were born in 1980 and live in Edirne. They were found guilty of having aided and abetted the DHKP-C Revolutionary People’s Liberation Party/Front) and were each sentenced to two years and six months’ imprisonment.

The Court reiterated that that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a national security court which included a military judge among its members might not be independent and impartial. Accordingly, it held unanimously in both cases that there had been a violation of Article 6 § 1 of the Convention.

The Court also reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It therefore held unanimously that it was not necessary to examine the other complaints concerning the fairness of the proceedings.

Under Article 41 (just satisfaction) of the Convention, the Court held unanimously in both cases that the judgments in themselves constituted sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It considered that in cases in which it had found that applicants had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress would in principle be for them to be retried by an independent and impartial court at an early date. In the case of Çetinkaya and Others v. Turkey the Court awarded the applicants jointly EUR 2,000 for costs and expenses, and in Ükünç and Güneş v. Turkey it awarded the applicants EUR1,500. (The Çetinkaya and Others v. Turkey judgment is available only in French and the Ükünç and Güneş v. Turkey judgment only in English.)

