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Bişkin v. Turkey (no. 45403/99) No violation of Article 2 (death) Violation of Article 2 (investigation) No violation of Article 3 No violation of Article 5 § 3 Violation of Article 13

The applicants, Leyla Bişkin and her son İbrahim Bişkin, are Turkish nationals who were born in 1943 and 1969 respectively and live in Şırnak (Turkey).

They alleged that Mehmet Bişkin, the first applicant’s son, who was also the second applicant’s brother, had been abducted from his home by plain-clothes police officers on the night of 4 January 1996. The officers had allegedly asked him to come with them to the police station in connection with a statement he had given. Later that night, the second applicant, who had called the police, was informed that his brother had not been taken into police custody but that his body had been found in the street with a bullet in the head, behind his right ear.

 The resulting investigation included an expert ballistics survey of the scene of the incident and an autopsy on the body of Mehmet Bişkin, which revealed that the victim had died from gunshot wounds resulting in damage to brain tissue and subsequent haemorrhaging. The public prosecutor requested the security police, among other authorities, to conduct an investigation to identify the perpetrators of the homicide and to find out whether the PKK had been involved. In February 1998 the applicants lodged a criminal complaint concerning the death.

The investigation into the killing of Mehmet Bişkin, to date, has not revealed the identity of the perpetrators.

The applicants contended that Mehmet Bişkin was the victim of an extrajudicial execution. They relied on Article 2 (right to life), Article 3 (prohibition of torture and inhuman or degrading treatment), Article 5 § 3 (right to liberty and security) and Article 13 (right to an effective remedy).

In the light of the evidence before it, the Court considered that a finding to the effect that Mehmet Bişkin had been killed by agents of the State or with their connivance would be based more on speculation and assumption than on reliable inference. In those circumstances, it observed that Turkey’s responsibility for the homicide had not been established beyond all reasonable doubt. It accordingly held, unanimously, that there had been no violation of Article 2 on that account.

 As regards the investigation into the death, the Court noted that the steps taken had shed no light on the substance of the case. In June and July 2001, five years after the incident in question and several months after the communication of the application to the Turkish Government, the public prosecutor had heard testimony from some of the eye witnesses in the case. The Court found it surprising that the first applicant, who had allegedly witnessed her son’s abduction, had not been questioned until June 2001. Moreover, an external autopsy examination of the body had been carried out by a single pathologist, in breach of the statutory provisions in force at the material time. In addition, the investigation had only been directed against the PKK and no other leads had been followed up. The Court was also surprised to note that, in spite of a request by the public prosecutor to the security police to trace the victim’s car, the police had reported to him that no such enquiries had been made. In those circumstances, the Court held, unanimously, that there had been a violation of Article 2 as regards the investigation into the case.

 As Turkey’s responsibility for the killing of Mehmet Bişkin had not been established beyond all reasonable doubt, the Court considered that the applicants’ complaints under Articles 3 and 5 were devoid of any factual basis. It accordingly held, unanimously, that there had been no violation of those articles.

 Lastly, the Court reiterated that Turkey could not be regarded in the applicant’s case as having carried out an effective criminal investigation, as required by Article 13. It accordingly held, unanimously, that there had been a violation of that Article.

 As the applicants had not submitted any claims for just satisfaction within the time allowed, the Court considered that no award should be made. (The judgment is available only in French.)

 Bora and Others v. Turkey (no. 39081/97) No violation of Article 5 § 1 (c) Violation of Article 5 §§ 3 and 4

The applicants, Hüseyin Bora, Mehmet Can Tekin, Nurhan Ekdi and Şeh Mehmet Başkurt, are Turkish nationals. With the exception of Mr Başkurt, who was born in 1959, they were born in 1962. They live in Diyarbakır (Turkey). At the material time they were members and administrators of the People’s Democracy Party (HADEP).

They were arrested on 31 August 1997 on suspicion of being members of the PKK, an illegal organisation. They were taken into police custody and remained there until their release on 9 September 1997. The proceedings brought against them for allegedly belonging to an illegal organisation were concluded by their acquittal in November 2000.

 The applicants complained under Article 5 §§ 1 (c), 3 and 4 (right to liberty and security) of the Convention that they were unlawfully taken into police custody, held for an excessive length of time and deprived of an effective remedy to challenge the lawfulness of their detention.

 The Court considered that the applicants could be regarded as having been arrested and detained on “reasonable suspicion” of having committed a criminal offence. It therefore held, unanimously, that there had been no violation of Article 5 § 1 (c).

The Court further noted that the applicants had spent ten days in police custody. It could not accept that it had been necessary to hold them for that length of time before bringing them before a judge. The Court therefore held, unanimously, that there had been a violation of Article 5 § 3.

 As to the lack of a remedy whereby the length of time spent in police custody could be challenged, the Court reiterated that, as it had found in many other cases, the remedy under Article 128 § 4 of the Code of Criminal Procedure relied upon by the Turkish Government did not fulfil the requirements of Article 5 § 4. Accordingly, the Court also held, unanimously, that there had been a violation of Article 5 § 4.

 By way of just satisfaction, the Court awarded EUR 3,500 to each applicant in respect of non-pecuniary damage, and EUR 1,370 jointly for costs and expenses. (The judgment is available only in French.)

 Dürdane Aslan and Selvihan Aslan v. Turkey (no. 57908/00) Friendly settlement

The applicants, Dürdane Aslan and her daughter Sevilhan Aslan, are Turkish nationals who were born in 1952 in 1978 and live in Istanbul.

The first applicant’s husband and the second applicant’s father, Mehmet Aslan, sustained gunshot wounds on 27 April 1992 while delivering bottles of water in a district of Istanbul; he died of his injuries on 6 May 1992. The person who had fired the shots, a police officer who had emptied the magazine of his gun, killing two people and seriously injuring three others, was charged with murder.

On 10 June 1993 Bakırköy Assize Court ruled that no sentence should be imposed, on the ground that the perpetrator of the offence had not been criminally responsible at the relevant time. The applicants brought an action for damages against the Ministry of the Interior, submitting that the authorities had not displayed due diligence in retaining the services of a police officer suffering from a mental disorder.

Istanbul Administrative Court considered that although there had been no tortious intent on the Ministry’s part, it had failed to comply with its positive obligation to ensure that the officer suffering from the disorder was not in possession of the weapon, at least while he was on leave, and awarded the applicants compensation. Its judgment was quashed by the Supreme Administrative Court on 31 October 1997, on the ground that the applicants had not complied with the one-year time-limit for bringing administrative proceedings, the relevant period having started on the date of Mehmet Aslan’s death.

 Relying on Article 2 (right to life), the applicants maintained that the authorities should have revoked the police officer’s licence to carry a weapon as he was suffering from a mental illness. They further complained under Article 6 § 1 (right to a fair hearing within a reasonable time) that the compensation proceedings had been excessively long.

The case has been struck out following a friendly settlement in which the applicants are to receive EUR 10,000 in respect of damage and EUR 3,000 for costs and expenses. (The judgment is available only in French.)

Güler v. Turkey (no. 49391/99) Violation of Article 3 (inhuman treatment) Violation of Article 13

The applicant, İrfan Güler, is a Turkish national who was born in 1968 and lives in Santiago de Compostela (Spain). At the material time he was a lawyer practising in Istanbul.

On 22 September 1995, a delegation from the Istanbul Human Rights Association, including the applicant, went to Buca Prison to obtain information about the incidents which had resulted in the deaths of three prisoners there the previous day. A scuffle broke out with the police officers present at the prison entrance, and the applicant was subsequently arrested together with 52 other people.

Later that day the applicant was transferred to hospital, where he was found to have a broken finger on his right hand, red patches with oedema on his shoulders, bruising on his hands and left tibia, and a 6 cm stitched-up wound on his left parietal bone. Those findings were confirmed by two further medical examinations carried out in the days following the incidents. A report by a forensic medical expert concluded that the applicant’s injuries rendered him unfit to work for 15 days and would take some 45 days to heal.

 The applicant was released the same day and was subsequently prosecuted for organising an unauthorised demonstration. He lodged a criminal complaint against the officers at the İzmir security police headquarters, the anti-terror brigade and the rapid intervention force, alleging bodily harm, torture and assault. On 9 June 1997 İzmir Criminal Court acquitted the police officers concerned. The Court of Cassation upheld that judgment.

The applicant and his 52 co-defendants were acquitted on 26 April 1996.

The applicant alleged that he was ill-treated on his arrest and that he did not have an effective remedy in the Turkish courts in respect of his allegations. He relied on Articles 3 (prohibition of inhuman or degrading treatment) and 13 (right to an effective remedy).

Since the Turkish Government did not dispute that the injuries found on the applicant’s body had been caused by members of the security forces, the Court had to determine whether the force used had been proportionate in the circumstances. It found that even supposing that the applicant had in fact taken part in an illegal gathering and had offered resistance when the security forces had intervened, there was no evidence that his conduct had been so aggressive that it could only have been brought under control by the use of such a degree of force. The Court considered that the dispersal of a gathering could not in itself provide a sufficient explanation for the severity of the blows to the applicant’s face and head, the many bruises on his body or the fractures to his collarbone and the phalanx of his little finger.

 The Court found that it had not been established that the use of force against the applicant had been absolutely necessary to break up a gathering viewed as illegal. Besides the lack of a plausible explanation as to how the applicant’s finger had been broken, the extent and severity of his injuries could not have been consistent with the use by the police officers of only such force as was rendered strictly necessary by his conduct. The Court therefore held unanimously that there had been a violation of Article 3.

With regard to the investigation conducted into the incidents, the Court noted shortcomings on the Turkish authorities’ part in searching for and identifying the police officers who had struck the applicant during the events in question, and the police officers who had subsequently taken him away from the scene. It considered that the investigations carried out could not be regarded as effective or capable of leading to the identification and punishment of those responsible for the treatment sustained by the applicant, or of affording him redress. It therefore held unanimously that there had been a violation of Article 13.

 By way of just satisfaction, the Court awarded the applicant EUR 10,000 for non-pecuniary and pecuniary damage and EUR 2,500 for costs and expenses. (The judgment is available only in French.)

Halis Doğan and Others v. Turkey (no. 50693/99) Violation of Article 10 Violation of Article 13

The eight applicants, Halis Doğan, Cihan Çapan, Hasan Deniz, Kadri Kaya, Mehmet Zeynettin Unay, Varlık Özmenek, Ragıp Zarakolu and Zeynep Tosun, are Turkish nationals who were born in 1944, 1977, 1974, 1958, 1956, 1943, 1948 and 1973 respectively. They all live in Istanbul, with the exception of Mr Kaya, who lives in Diyarbakır (Turkey) and Mr Özmenek, who lives in Ankara. At the material time they worked for the Turkish daily newspaper Özgür Bakış.

On 7 May 1999 the governor of the state of emergency region issued a decree, applicable with immediate effect, prohibiting the publication and distribution of Özgür Bakış in the provinces in which a state of emergency had been declared, namely Diyarbakır, Hakkari, Siirt, Şırnak, Tunceli and Van. From 7 May 1999 it was forbidden to sell, distribute or store the newspaper in the region concerned.

The applicants complained that the ban on distributing the newspaper constituted unjustified interference with their right to impart information or ideas. They relied, in particular, on Articles 10 (freedom of expression), 13 (right to an effective remedy) and 7 (no punishment without law).

The Court declared the application inadmissible in respect of Kadri Kaya and Mehmet Zeynettin Unay and admissible in respect of the other applicants’ complaints.

The issue for the Court to determine was whether the interference with the applicants’ right to freedom of expression had been “necessary in a democratic society” within the meaning of Article 10 § 2. It accepted that the political tension caused by terrorist acts in the region concerned at the material time was a factor to be taken into account. However, it observed that the decision to impose the ban had contained no reasons. Nor had there been any indication that the newspaper in question had been likely to impart ideas of violence and rejection of democracy, or had had a potentially damaging impact that warranted its prohibition. The Court therefore held unanimously that there had been a violation of Article 10. In view of that finding, it considered it unnecessary to examine separately the complaint under Article 7.

The Court further observed that it had previously held that both the provisions conferring powers on the governor of the state of emergency region to prohibit the circulation and distribution of written material and the manner in which those rules were applied escaped all judicial scrutiny. It therefore held unanimously that there had been a violation of Article 13.

By way of just satisfaction, the Court awarded Halis Doğan, Cihan Çapan, Hasan Deniz, Varlık Özmenek, Ragıp Zarakolu and Zeynep Tosun EUR 2,000 each for non-pecuniary damage and EUR 2,000 jointly for costs and expenses. (The judgment is available only in French.)

İmret v. Turkey (no. 42572/98) Violation of Article 5 § 3 No violation of Article 5 § 4 Violation of Article 6 § 1 (fairness)

The applicant, Abdulcelil İmret, is a Turkish national who was born in 1958 and lives in Batman (Turkey). At the material time he was a member of the executive of the People’s Democracy Party (HADEP).

The applicant was arrested on 16 January 1998 in connection with an investigation into the PKK and was taken into police custody. On 23 January 1998 he was detained pending trial. He appealed against the order for his detention pending trial through the governor of Batman Prison, where he was being held, but was unsuccessful.

On 29 December 1998 Diyarbakır State Security Court sentenced the applicant to three years and nine months’ imprisonment for aiding and abetting an illegal armed organisation.

Relying on Article 5 §§ 3 and 4 (right to liberty and security), the applicant complained, in particular, that he not been brought promptly before a judge after his arrest and that he had not been able to obtain legal assistance in challenging the lawfulness of his detention. He also contended under Article 6 (right to a fair hearing within a reasonable time) that he had not had a fair hearing by an independent and impartial tribunal and complained of the length and unfairness of the criminal proceedings against him.

The Court observed that the applicant had spent seven days in police custody. It could not accept that it had been necessary to detain him for that length of time before bringing him before a judge. The Court therefore held unanimously that there had been a violation of Article 5 § 3.

It considered, however, that the applicant could not complain that he had not had legal assistance in lodging his appeal against the order for his detention pending trial, since he had decided to do so himself without consulting his lawyer. The Court therefore held unanimously that there had been no violation of Article 5 § 4.

The Court held unanimously that there had been a violation of Article 6 § 1 on account of the state security court’s lack of independence and impartiality. Reiterating that a court whose lack of independence and impartiality had been established could not in any circumstances guarantee a fair trial to the persons subject to its jurisdiction, the Court considered that it was not necessary to examine the other complaints concerning the unfairness of the proceedings.

By way of just satisfaction, the Court awarded the applicant EUR 3,000 for non-pecuniary damage and EUR 1,250 for costs and expenses, less the sum of EUR 630 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

Mordeniz v. Turkey (no. 49160/99) No violation of Article 2 (death) Violation of Article 2 (investigation) No violation of Article 3 No violation of Article 5 Violation of Article 13

The applicant, Mehmet Emin Mordeniz, is a Turkish national who was born in 1966 and lives in Diyarbakır (Turkey). His parents, Fahriye and Mahmut Mordeniz, were found dead on 3 December 1996.

According to the applicant, on 28 November 1996 at about 9 a.m. plain-clothes police officers arrested his father and told those present that they were taking him to the police station to give a statement. They returned shortly afterwards to collect his mother. The applicant made several requests to the public prosecutor’s office for information as to what had happened to his parents and for an investigation to be opened into their disappearance.

According to the Turkish Government, after reports had been received by the police, the bodies of a man and a woman, subsequently identified in November 1998 as the applicant’s parents, were discovered on 3 December 1996 on the road from Cizre to Silopi with their arms bound by a strip of cloth and their mouths gagged with adhesive tape. An external examination of the bodies, carried out that day, revealed that they had both died of brain damage resulting from bullet wounds.

The public prosecutor asked the security police, among other authorities, to carry out an investigation with a view to identifying the perpetrators of the killing and ascertaining whether the PKK or any other terrorist organisation had been involved. The applicant lodged a criminal complaint in November 1998 in relation to the death of his parents.

The investigation into the death of the applicant’s parents, to date, has not identified those responsible.

The applicant contended that his parents had been the victims of an extrajudicial execution. He relied on Articles 2 (right to life), 3 (prohibition of torture and inhuman or degrading treatment), 5 (right to liberty and security) and 13 (right to an effective remedy) of the Convention.

In the light of the evidence before it, the Court considered that a finding to the effect that the applicant’s parents had been killed by agents of the State or with their connivance would be based more on speculation and assumption than on reliable inference. In those circumstances, it found that Turkey’s responsibility for the killings had not been established beyond reasonable doubt. It therefore held unanimously that there had been no violation of Article 2 on that account.

As regards the investigation into the deaths, the Court noted in particular that the inquiries made had been directed solely against the PKK or other illegal authorities. Furthermore, as the investigation had been conducted in conjunction with an investigation into a separate offence, it had not been coordinated or centralised and had been incomplete. The Court accordingly held unanimously that there had been a violation of Article 2 as regards the investigation into the case.

As Turkey’s responsibility in the killing of the applicant’s parents had not been established beyond reasonable doubt, the Court considered that the applicant’s complaints under Articles 3 and 5 were devoid of any factual basis. It therefore held unanimously that there had been no violation of those Articles.

Lastly, the Court observed that Turkey could not be regarded in the present case as having conducted an effective criminal investigation, as required by Article 13. It therefore held unanimously that there had been a violation of that article.

Since the applicant had not submitted any claims for just satisfaction within the time allowed, the Court considered that no award should be made. (The judgment is available only in French.)

Refik Karakoç v. Turkey (no. 53919/00) Violation of Article 10

The applicant, Refik Karakoç, is a Turkish national who was born in 1953 and lives in Ankara.

He was a member of the central committee of the Democracy Party (Demokrasi Partisi), which was dissolved in 1993. On 26 June 1993, at the party’s annual congress, the applicant gave a speech containing an analysis of the policy being pursued by the Turkish Government. He was charged with disseminating separatist propaganda on account both of his comments at the congress and of the distribution of a leaflet entitled “No to war – a democratic solution”, which sought to foster awareness among the public that the Kurdish problem could only be solved by democratic means and not by violence.

On 17 November 1998 Ankara State Security Court found the applicant guilty as charged and sentenced him to penalties including two years’ imprisonment. Following the entry into force of an amnesty law (no. 4616 of 22 December 2000), the state security court stayed the execution of the prison sentence.

The applicant submitted that his criminal conviction had infringed his right to freedom of thought, expression and association. He relied on Articles 10 (freedom of expression) and 11 (freedom of assembly and association).

The Court decided to examine the applicant’s complaints under Article 10. It considered that the reasons given by the Turkish courts could not be considered sufficient in themselves to justify the interference with the applicant’s right to freedom of expression. The applicant’s comments had been made in his capacity as a politician, a player on the Turkish political scene, had not encouraged the use of violence or armed resistance or insurrection, and had not amounted to hate speech; that, in the Court’s view, was an essential factor to take into account. The nature and severity of the penalties imposed were further factors to consider.

The applicant’s conviction in the present case had been disproportionate to the aims pursued and thus not “necessary in a democratic society”. The Court therefore held unanimously that there had been a violation of Article 10 and awarded the applicant EUR 2,000 for non-pecuniary damage and EUR 500 for costs and expenses. (The judgment is available only in French.)

Selçuk v. Turkey (no. 21768/02) Violation of Article 5 § 3

The applicant, Vehbi Selçuk, is a Turkish national who was born in 1985 and lives in Izmir.

The applicant, a minor (aged 16) at the relevant time, was arrested on 27 December 2001 and charged with robbery. He was held in pre-trial detention for almost four months before being released. His trial is still pending.

The applicant complained about the length of his detention on remand, relying on Article 5 § 3 (right to liberty and security).

Having regard particularly to the fact that the applicant was a minor at the time, the Court found that the Turkish authorities failed to convincingly demonstrate the need for the applicant’s detention on remand for more than four months. The Court therefore held unanimously that there had been a violation of Article 5 § 3 and awarded the applicant EUR 750 in respect of non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.)

Repetitive cases

In the following cases the Court has reached the same findings as in similar cases raising the same issues under the Convention:

Acar and Others v. Turkey (no. 53796/00)

Kaba and Güven v. Turkey (no. 59774/00)

Kuzu and Others v. Turkey (no. 44000/98) Violation of Article 1 of Protocol No. 1

In these three cases the applicants, all of whom are Turkish nationals, complained of delays in the payment of compensation awarded to them following the expropriation of their property. They further submitted that the amounts they had been paid had not taken into account the actual rate of inflation between the time at which they had been assessed and the date of payment. They relied on Article 1 of Protocol No. 1 (protection of property). In the case of Kaba and Güven v. Turkey the applicants also complained that the length of the proceedings had breached Article 6 § 1 (right to a fair hearing within a reasonable time).

The Court declared the applications admissible in respect of the complaints under Article 1 of Protocol No. 1 only. It held unanimously in each case that there had been a violation of Article 1 of Protocol No. 1. It further considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and awarded the following aggregate amounts, in euros, in each case. (The judgments are available only in French.)

	 
	Pecuniary damage
	Costs and expenses

	Acar and Others v. Turkey 
	28 167
	1,000

	Kaba and Güven v. Turkey 
	85 185
	1,000

	Kuzu and Others v. Turkey 
	80 029
	1,000


Budak and Others v. Turkey (no. 57345/00) Violation of Article 6 § 1 (fairness)

The applicants, Vahdettin Budak, Mehmet Emin Yalçın, Songül Karatağna and Tayyip Ölmez, are Turkish nationals who were born in 1977, 1976, 1974 and 1968 respectively and were serving their prison sentences in Nazilli at the time of their applications to the Court.

They were arrested between February and April 1998 and remanded in custody, accused of membership of or aiding and abetting an illegal organisation. All four were convicted as charged by İzmir State Security Court and sentenced to between five years imprisonment and, in the case of Mr Budak, life imprisonment.

The applicants complained that they were denied a fair hearing by an independent and impartial tribunal on account of the presence of a military judge on the bench of the court which tried and convicted them. They relied on Article 6 § 1 (right to a fair trial).

The Court held unanimously that there had been a violation of Article 6 § 1 and that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained by the applicants. The Court awarded the applicants EUR 1,000 for costs and expenses. (The judgment is available only in English.)
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Press release issued by the Registrar

CHAMBER JUDGMENT YAVUZ v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment[1] in the case of Yavuz v. Turkey (application no. 67137/01).

The Court held unanimously that there had been:

 * a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights;

 * a violation of Article 13 (right to an effective remedy) of the Convention.

Under Article 41 (just satisfaction), the Court awarded the applicant 10,000 euros (EUR) for non-pecuniary damage and EUR 2,500 for costs and expenses. (The judgment is available only in English.)

1. Principal facts

The applicant, Türkan Yavuz, is a Turkish national who was born in 1973 and lives in Istanbul.

On 17 May 1997 the applicant and her husband were arrested and taken into custody on suspicion that they were members of an illegal organisation, the Turkish Communist Party/Marxist-Leninist Party. According to the search protocol drafted on the same day by the police officers and signed by the applicant, the police found a number of documents, guns, ammunition and dynamite in the applicant’s flat. The report mentioned that the applicant and her husband resisted arrest.

On 19 May 1997 the applicant was interrogated by two police officers. She denied any involvement with the TKP/ML or knowledge of the existence of the materials found during the search.

On 21 May 1997 the applicant was examined by a doctor, who noted the presence of a 2x8 cm hyperaemia below her right shoulder blade and a swelling of 3 cm in the neck area and recorded that she was experiencing pains in her neck.

The same day the applicant was brought before the public prosecutor at İstanbul State Security Court. She stated that, during her custody, four or five police officers had sexually harassed her by touching her breasts and buttocks. She was released that day and no criminal proceedings were brought against her.

On 22 May 1997 the public prosecutor transferred the investigation file to the Fatih Public Prosecutor’s Office.

In her testimony to the Fatih public prosecutor, the applicant submitted, in particular, that when she was taken to the police station, she was separated from her husband and blindfolded. She claimed that she was attacked by police officers who pulled her hair and hit her, particularly between her shoulders. She maintained that they stripped her naked in front of her husband and that she was molested and sexually harassed. She claimed that, during her interrogation, one of the police officers threatened her with rape, while all the officers insulted her verbally and also threatened to accuse her of murder if she refused to co-operate. She also stated that it was impossible for her to provide witnesses since she was held in custody, incommunicado.

On 3 November 1997 Fatih public prosecutor submitted a report to the İstanbul Public Prosecutor’s Office in which he considered that criminal proceedings should be started against the police officers in question.

On 19 November 1997 criminal proceedings were started against the officers, under Article 243 § 1 of the Criminal Code which prohibits ill-treatment.

On 1 June 1999 they were acquitted, the trial court having found, among other things, that the injuries mentioned in the medical reports could have been sustained during the arrest of the complainants. The court considered that the evidence before it did not suffice to convict the accused police officers. Its judgment was upheld by the Court of Cassation.

 2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 8 February 2001 and declared admissible on 6 December 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,

András Baka (Hungarian),

Riza Türmen (Turkish),

Karel Jungwiert (Czech),

Mindia Ugrekhelidze (Georgian),

Antonella Mularoni (San Marinese),

Elisabet Fura-Sandström (Swedish), judges,

and also Stanley Naismith, Deputy Section Registrar.

 3. Summary of the judgment[2]

Complaints

The applicant complained that the treatment to which she was subjected while she was held in police custody amounted to torture and inhuman treatment, in violation of Article 3 of the Convention. She further complained, under Articles 6 (right to a fair hearing) and 13, that she did not have a fair hearing and that she did not have an effective remedy in respect of her complaints of torture and ill-treatment.

Decision of the Court

Article 3

The Court noted that the medical report drawn up by the doctor showed that the applicant presented injuries at the end of her stay in police custody. The findings of the medical report, in the Court’s opinion, matched at least the applicant’s allegations of having been hit on the back. The Court did not find it necessary to assess whether the other allegations of sexual or psychological abuse were true, particularly in view of the difficulty of proving such treatment.

The Court observed that the parties did not dispute the findings of the medical report. However, they put forward different versions as to how the applicant had actually sustained them. The Court noted that the applicant was not examined medically following her arrest which, in the Court’s view, would have been the appropriate step to take by police officers who had had to resort to using force during arrest. Moreover, no mention was made in the arrest protocol as to the nature of the force used against her and the medical report for the applicant’s husband revealed no findings of ill-treatment despite the fact that they were arrested together. The Court was therefore not satisfied with the Government’s explanations as to the manner in which the injuries found at the end of detention were sustained by the applicant.

Reiterating the authorities’ obligation to account for injuries caused to people within their control in custody, the Court considered that the acquittal of the police officers could not absolve the State of its responsibility under the Convention.

Considering the circumstances of the case as a whole, and the absence of a plausible explanation from the Government as to the cause of the injuries sustained by the applicant while she was held in custody, the Court found that her injuries were the result of treatment for which the Turkish Government bore responsibility. There had, therefore, been a violation of Article 3.

Articles 6 and 13

The Court considered that the applicant’s complaints under Article 6 and Article 13 should be examined from the standpoint of Article 13 alone.

The Court observed that an investigation into the applicant’s allegations was initiated promptly by the public prosecutor’s office. This investigation led to the committal for trial of two police officers identified by the public prosecutor as those who took part in both the arrest and interrogation of the applicant. Moreover, the applicant was able to effectively participate in those criminal proceedings which resulted in the acquittal of the police officers for lack of evidence.

Nonetheless, the Court observed that there were shortcomings in the way the investigation and the trial were conducted by the authorities. The applicant was never requested to identify the alleged perpetrators of the ill-treatment prior to the opening of the prosecution and, as a result, the other police officers complained of by the applicant were not identified and committed for trial. In that connection, the authorities failed to secure the testimonies of the other police officers involved in the arrest of the applicant or that of potential eye-witnesses of her arrest. Moreover, at no stage of the proceedings was the veracity of the applicant’s allegations of sexual harassment scrutinized by the authorities despite the fact that the applicant was detained incommunicado for three-and-a-half days and interrogated by police officers, who were all men.

In view of the above, the Court concluded that both the investigation and the criminal proceedings did not provide the thorough, effective remedy required by Article 13 and that there had, therefore, been a violation of Article 13.
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Bayrak and Others v. Turkey (no. 42771/98) No violation of Article 2 No violation of Article 13

The 15 applicants are all are Turkish nationals and close relatives of Abdulkadir Bayrak and Medeni Şimşek, who were both killed in September 1993 in an attack for which no one claimed responsibility.

In the afternoon of 23 September 1993 Abdulkadir Bayrak and Medeni Şimşek were both killed by gunfire while walking along the street in Mardin. In the course of the investigation immediately afterwards, evidence was taken from witnesses and samples collected at the scene of the attack.

Following an operation against Hizbullah in 1995, fresh intelligence was obtained by the authorities concerning the killing of the applicants’ close relatives. Criminal proceedings were brought against the suspected perpetrators in 2002. Three sets of proceedings against suspected leaders and members of Hizbullah are currently pending in Diyarbakır Assize Court.

The applicants alleged that their relatives were both victims of an extrajudicial execution and that the authorities did not carry out an effective investigation into the circumstances of their deaths. They relied on Articles 2 (right to life), 6 (right to a fair hearing) and 13 (right to an effective remedy).

In the light of the evidence available to it, the Court observed that Turkey’s responsibility in the killing of the applicants’ relatives had not been established beyond all reasonable doubt. Accordingly, it held that there had been no violation of Article 2 on that account.

As to the investigation into the case, the Court observed that the authorities could not be criticised for any lack of diligence. The judicial measures of investigation into the attacks perpetrated by Hizbullah had clearly required substantial work. As a result of their efforts, the authorities had been able to bring to justice those suspected of killing the applicants’ relatives, even though that outcome had taken a number of years. The investigation, although still ongoing, had not been lacking in effectiveness and it could not be argued that the Turkish authorities had remained passive with regard to the circumstances in which the applicants’ close relatives had been killed. Accordingly, the Court held that there had been no violation of Article 2 on that account either.

As to the complaints that there had been no effective remedy, the Court decided to examine them under Article 13 alone. Considering that Turkey could be regarded as having conducted an effective criminal investigation, the Court held, unanimously, that there had been no violation of Article 13. (The judgment is available only in French.)

Nazif Yavuz v. Turkey (no. 69912/01) Violation of Article 3 (inhuman treatment) Violation of Article 13

The applicant, Nazif Yavuz, is a Turkish national who was born in 1970 and lives in Istanbul. At the material time, he was a deputy superintendent in the national police force.

On 14 June 1996 he was arrested and held in police custody on suspicion of helping to set up a criminal organisation. On 18 June he was examined by a doctor, who did not find any injuries on his body. At the end of the custody, on 26 June 1996, the applicant underwent a further medical examination, which revealed that he had pale yellow bruising under the left eye and on the eyelid, and could not work for three days.

The applicant lodged a criminal complaint, alleging ill-treatment, against the police officers who had supervised him while in custody. He contended that he had been subjected, in particular, to Palestinian hanging, beating, insults, threats and electric-shock treatment. Criminal and administrative investigations were opened and are still pending. Disciplinary proceedings were brought against the police officers in question, but were discontinued.

The applicant complained under Articles 3 (prohibition of inhuman or degrading treatment) and 13 (right to an effective remedy) that he had been subjected to ill-treatment while in police custody and that his allegations had not been investigated thoroughly.

The Court noted that the Turkish Government had failed to give any explanation as to the cause of the bruising, which had undoubtedly occurred while the applicant was in police custody, although it was not totally consistent with the ill-treatment he had complained of. However, since the Government had given no plausible explanation, the Court considered that in the present case the bruising had originated in inhuman treatment for which Turkey was responsible. Accordingly, the Court held, unanimously, that there had been a violation of Article 3.

Moreover, having regard to the circumstances of the case, the Court considered that the investigation into the allegations could not be regarded as effective or capable of leading to the identification and punishment of those responsible for the events at issue. It therefore held, unanimously, that there had been a violation of Article 13.

By way of just satisfaction, the Court awarded the applicant EUR 5,000 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)
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Çalişlar v. Turkey (no. 60261/00) Friendly settlement

Oral Çalişlar is a Turkish national who was born in 1946 and lives in Istanbul. He works as a journalist and writer.

In September 1993 the applicant compiled his interviews with two Kurdish leaders for a book entitled “Öcalan ve Burkay’la Kürt Sorunu” (“The Kurdish Problem according to Öcalan and Burkay”). The interviews had been published in the daily newspaper Cumhuriyet in June and August 1993.

Criminal proceedings for separatist propaganda were brought against the applicant and the seizure of copies of the book was ordered on 5 November 1993. On 23 May 1996 Istanbul State Security Court ordered the applicant to pay a fine for having published the statements of a terrorist organisation. While the criminal proceedings were still pending in the Turkish courts, a new Law (no. 4454) was enacted, providing that proceedings and the execution of sentences would be stayed in respect of offences committed through the medium of the press before 23 April 1999. On 28 February 2000 the state security court stayed the proceedings, and in addition, pursuant to Law no. 4454, decided on 5 March 2003 to lift the order for the seizure of the book.

The applicant alleged a violation of Article 10 (freedom of expression) and Article 1 of Protocol No. 1 (protection of property).

The case has been struck out of the list following a friendly settlement under which the applicant is to receive EUR 4,000. (The judgment is available only in French.)

Kuzu v. Turkey (no. 13062/03) Violation of Article 6 § 1 (fairness) Violation of Article 1 of Protocol No. 1

The applicant, Emine Kuzu, is a Turkish national who was born in 1963 and lives in Diyarbakır (Turkey).

She complained that the authorities had failed to pay the redundancy compensation that her late husband had been awarded by a judicial decision which had become final on 22 November 1999 but which had still not been executed. She relied on Article 6 § 1 (right to a fair hearing) and Article 1 of Protocol No. 1 (protection of property).

The Court reiterated that it was not open to a State authority to cite lack of funds as an excuse for not honouring a judgment debt and that there could be no justification for a substantial delay in paying compensation to an applicant. Accordingly, the Court held, unanimously, that there had been a violation of Article 6 § 1 and Article 1 of Protocol No. 1.

As the applicant had not submitted any claim for just satisfaction within the time allowed, the Court considered that no award should be made to her, but that Turkey was to pay its debt to the applicant promptly. (The judgment is available only in French.)
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Brighter Prospects for the European Court of Human Rights

President of the European Court of Human Rights Luzius Wildhaber said today that he was feeling more optimistic about the Court’s future, given an increase in annual productivity and recent support from Europe’s governments.

Speaking at his annual press conference in the Human Rights Building in Strasbourg, Mr Wildhaber told journalists that the number of judgments delivered by the Court in 2005 had risen by 54% (from 718 in 2004 to 1105 in 2005) and that the number of cases terminated by a judicial decision had gone up by 36% (from 20,350 to 27,612). For certain months in the year output had even exceeded the number of incoming cases.

Additional support from national governments – another cause for optimism – had led to an increase in the Court’s budget, allowing it to recruit around 45 new members of staff.

The situation compares favourably to previous years when the President has expressed serious concerns about the Court’s capacity to deal with its ever-growing workload.

He said today: “We have been through a difficult and uncertain period, but, at last, the prospects are starting to look brighter for the Court. This year we have been able to increase substantially our productivity. We have also received useful ideas for making further administrative reforms in the report reviewing the Court’s working methods from Lord Woolf, former Lord Chief Justice of England and Wales. Finally we are satisfied that the composition of the Wise Persons Group is a guarantee of a serious and independent study which will lead to concrete proposals. The challenge for us and the Wise Persons Group is to preserve the historic achievements of the Convention machinery and at the same time ensure that the system operates effectively in the Europe of the 21st century. At the beginning of 2006 we are looking to the future, with renewed confidence that this unique system will, with the support of the Council of Europe member governments, confront successfully the challenges facing it.”

The Court has also issued its annual table of violations by country for 2005 at today’s press conference (link to table), which reveals that Turkey had the highest number of judgments finding at least one violation recorded against it (270), Ukraine had 119, Greece 100, Russia 81, Italy 67, France 51 and Poland 44. A further 12 countries had between 10 and 30 judgments against them finding at least one violation and 27 had fewer than 10.
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Chamber judgments concerning France, Poland andTurkey

The European Court of Human Rights has today notified in writing the following ten Chamber judgments, none of which is final.

Repetitive cases and length-of-proceedings cases, with the Court’s main finding indicated, can also be found at the end of the press release.

Yaşar v. Turkey (application no. 46412/99) No violation of Article 3 Violation of Article 5 § 3

Violation of Article 6 § 1 (length) Violation of Article 13

The applicant, Mahmut Yaşar, is a Turkish national who was born in 1974 and lives in Diyarbakır (Turkey).

On 1 June 1994, the applicant was taken into custody by policemen from the Anti-Terrorism Branch of the Diyarbakır Security Directorate on suspicion of his membership of an illegal organisation, namely the Kurdistan Workers’ Party (the PKK). In a police statement he admitted that was an active member of the PKK and that he owned an unlicensed gun. He later retracted his statement alleging that it been made under duress. Medical reports dated 2 and 7 June 1994 stated that there were no signs of ill-treatment on the applicant’s body.

Criminal proceedings ensued and on 4 September 1996 the applicant was released pending trial. Later that day, he was taken into police custody and on 7 September 1996 he was handed over to police officers from the Diyarbakır Security Directorate for interrogation. The applicant alleged that he was stripped naked, beaten, subject to electric shock treatment, hosing with cold water and Palestinian hanging. A medical report carried out 19 September 1996 noted that there were no signs of ill-treatment on the applicant’s body.

He was then brought before the investigating judge at Diyarbakır State Security Court where he denied any PKK involvement and again denounced his police statement, repeating that it had been taken under duress. The judge ordered his detention on remand. Altogether, the court ordered his continued detention on 31 occasions mostly relying on the seriousness of the offence and the evidence in the case file.

In December 2002 he was sentenced to 12 years and six months imprisonment for being a member of the PKK. In view of the time already spent in detention he was released. He appealed to the Court of Cassation referring specifically to the ill-treatment he had received. His appeal was rejected on 17 December 2003.

The applicant complained that he had been subjected to various forms of ill-treatment and torture in police custody. He also complained that the length of his detention on remand and the length of the proceedings. He further complained that there were no effective remedies in domestic law in respect of his allegations of ill-treatment. He relied on Articles 3 (prohibition of torture and inhuman or degrading treatment), 5 § 3 (right to be brought promptly before a judge), 6 § 1 (right to a fair trial within a reasonable time) and 13 (right to an effective remedy) of the European Convention on Human Rights.

The Court noted some factors which raised doubts as to whether the applicant had been mistreated in custody. In particular it found that the medical reports revealed no traces of ill-treatment and that the applicant had not provided any material to substantiate his claims. The Court was therefore unable to find, beyond all reasonable doubt, that the applicant had been subjected to ill-treatment. It held unanimously that there had been no violation of Article 3.

However, the Court noted that, despite the fact that the applicant repeatedly complained about ill-treatment to the authorities, no investigation was held. It therefore considered that the authorities had not provided the applicant with an effective remedy concerning his complaints. It found unanimously that there had been a violation of Article 13.

As to the applicant’s continued detention on remand, the Court noted that the state security court’s reasoning in their decisions was couched in stereotyped terms. The Court considered that the period in question, lasting six years and three months, had not been shown to have been justified. It held unanimously that there had been a violation of Article 5 § 3.

The Court found that the length of the proceedings, nine years and six months for two levels of jurisdiction, was unduly long and that that was attributable to the conduct of the authorities which had failed to act with the necessary diligence. The Court therefore held unanimously that there had been a violation of Article 6 § 1.

The applicant was awarded 10,000 euros (EUR) in respect of non-pecuniary damage and EUR 3,000 (less EUR 685, granted by way of legal aid) for costs and expenses. (The judgment is available only in English.)

Yaşar Kaplan v. Turkey (no. 56566/00) Violation of Article 10

The applicant, Yaşar Kaplan, is a Turkish national who was born in 1952 and lives in Bergischgladbach (Germany). At the material time he was a columnist on the Akit (“Contract”), a daily newspaper.

On 18, 19 and 20 February 1998 Akit published a series of editorials written by the applicant and entitled “The country is in danger, stop them! – A confession-based recruitment of army officers”. On the basis of an anonymous letter from an officer, the applicant drew the public’s attention to the possibility that members of the Turkish armed forces of a particular religious persuasion were preparing to seize power.

On 9 March 1998 criminal proceedings were brought against the applicant. On the same day he was arrested and placed in detention. He was kept in detention until 21 April 1998, when he was released on bail.

On 14 July 1998 the Military Court attached to the Army General Staff in Ankara convicted the applicant of interfering with relations of subordination and engaging in conduct liable to undermine confidence in superior and commanding officers. It accordingly sentenced him to one year and two months’ imprisonment under Articles 95 §§ 4 and 5 of the Military Criminal Code and Article 80 of the Criminal Code. That judgment was set aside by the Court of Cassation.

In October 1999, having regard to the provisions of Law no. 4454 which provide for the deferment of judgment and of execution of sentence in respect of offences committed through the medium of the written and spoken press, the Military Court deferred judgment for three years. On 31 December 2003, noting that the applicant had not been convicted of an intentional offence throughout the three-year period in question, the Military Court declared the criminal proceedings at an end.

The applicant submitted that his conviction had amounted to a breach of Article10 (freedom of expression) of the Convention.

The Court held that the reasons adduced to justify the necessity of prosecuting the applicant were insufficient to satisfy it that the interference with the exercise of the applicant’s right to freedom of expression was “necessary in a democratic society”. In particular, convicting journalists was not a measure that was reasonably proportionate to the legitimate aims pursued, regard being had to the interest of a democratic society in ensuring and maintaining press freedom. That was all the more true since depriving the applicant of his freedom for 42 days during the criminal proceedings had been a patently disproportionate measure in the light of the offence with which he had been charged.

Accordingly, the Court held, unanimously, that there had been a breach of Article 10 and awarded the applicant EUR 3,000 for non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in French.)
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CHAMBER JUDGMENT ÜLKE v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment in the case of Ülke v. Turkey (application no. 39437/98).

The Court held unanimously that there had been a violation of Article 3 of the European Convention on Human Rights (prohibition of degrading treatment).

Under Article 41 of the Convention (just satisfaction), the Court awarded the applicant 10,000 euros (EUR) for pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicant, Osman Murat Ülke, is a Turkish national who was born in 1970.

Until 1985 he lived in Germany, where he completed part of his schooling. He then went to Turkey, where he continued his education, eventually going on to university. In 1993 he became an active member of the Association of Opponents of War (“the SKD”), founded in 1992. Until late 1993 he represented the SKD at various international colloquies in a number of different countries. After the SKD’s dissolution in November 1993 the Izmir Association of Opponents of War (“the ISKD”) was founded and the applicant served as its chairman from 1994 to 1998.

The applicant was called up in August 1995, but refused to do his military service on the ground that he had firm pacifist convictions, and he burned his call-up papers in public at a press conference. On 28 January 1997 the court of the general staff in Ankara sentenced him to six months’ imprisonment and a fine. Noting in addition that the applicant was a deserter, the court ordered the military prosecutor attached to the general staff court to enlist him.

On 22 November 1996 the applicant was transferred to the 9th regiment, attached to the Bilecik gendarmerie command. There he refused to wear uniform. Between March 1997 and November 1998 the applicant was convicted on eight occasions of “persistent disobedience” on account of his refusal to wear military uniform. During that period he was also convicted on two occasions of desertion, because he had failed to rejoin his regiment.

In total, the applicant served 701 days of imprisonment as a result of the above convictions. He is wanted by the security forces for execution of the remainder of his sentence and is at present in hiding. He has dropped all forms of associative and political activity. He has no official address and has broken off all contacts with the administrative authorities. He has been sheltered by the family of his fiancée, with whom he has been unable to contract a legal marriage. He has also been unable to recognise the child born from their union as his son.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 22 January 1997 and transmitted to the European Court of Human Rights on 1 November 1998. It was declared admissible on 1 June 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Rıza Türmen (Turkish),
Karel Jungwiert (Czech),
Mindia Ugrekhelidze (Georgian),
Antonella Mularoni (San Marinese),
Elisabet Fura-Sandström (Swedish), judges,
and also Sally Dollé, Section Registrar.

3.Summary of the judgment

Complaints

The applicant complained that he had been prosecuted and convicted on account of his convictions as a pacifist and conscientious objector. He relied on Articles 3 (prohibition of inhuman or degrading treatment), 5 (right to liberty and security), 8 (right to respect for private and family life) and 9 (right to freedom of thought, conscience and religion) of the Convention.

Decision of the Court

Article 3

The Court noted that, despite the large number of times the applicant had been prosecuted and convicted, the punishment had not exempted him from the obligation to do his military service. He had already been sentenced eight times to terms of imprisonment for refusing to wear uniform. On each occasion, on his release from prison after serving his sentence, he had been escorted back to his regiment, where, upon his refusal to perform military service or put on uniform, he was once again convicted and transferred to prison. Moreover, he had to live the rest of his life with the risk of being sent to prison if he persisted in refusing to perform compulsory military service.

The Court noted in that connection that there was no specific provision in Turkish law governing penalties for those who refused to wear uniform on conscientious or religious grounds. It seemed that the relevant applicable rules were provisions of the military penal code which made any refusal to obey the orders of a superior an offence. That legal framework was evidently not sufficient to provide an appropriate means of dealing with situations arising from the refusal to perform military service on account of one’s beliefs. Because of the unsuitable nature of the general legislation applied to his situation the applicant had run, and still ran, the risk of an interminable series of prosecutions and criminal convictions.

The numerous criminal prosecutions against the applicant, the cumulative effects of the criminal convictions which resulted from them and the constant alternation between prosecutions and terms of imprisonment, together with the possibility that he would be liable to prosecution for the rest of his life, had been disproportionate to the aim of ensuring that he did his military service. They were more calculated to repressing the applicant’s intellectual personality, inspiring in him feelings of fear, anguish and vulnerability capable of humiliating and debasing him and breaking his resistance and will. The clandestine life amounting almost to “civil death” which the applicant had been compelled to adopt was incompatible with the punishment regime of a democratic society.

Consequently, the Court considered that, taken as a whole and regard being had to its gravity and repetitive nature, the treatment inflicted on the applicant had caused him severe pain and suffering which went beyond the normal element of humiliation inherent in any criminal sentence or detention. In the aggregate, the acts concerned constituted degrading treatment within the meaning of Article 3.

Articles 5, 8 and 9

The Court noted that the facts which the applicant complained of were practically the same as those which underlay the complaints examined in the previous parts of the judgment. It accordingly took the view that it was not necessary to give a separate ruling on the complaints under Articles 5, 8 and 9.
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Ağtaş v. Turkey (no. 33240/96)

Artun and Others v. Turkey (no. 33239/96)

Keser and Others v. Turkey (nos. 33238/96 and 32965/96)

Kumru Yılmaz and Others v. Turkey (no. 36211/97)

Öztoprak and Others v. Turkey (no. 33247/96)

Şaylı v. Turkey (no. 33243/96) Violation of Article 13 No violation of Articles 3 and 8 and Article 1 of Protocol No. 1 No violation of Article 5 § 1 No violation of Article 18 No violation of Article 14

The applicants are 56 Turkish nationals who, at the time of the events giving rise to the applications, were living in villages in the regions of Turkey which were then subject to a state of emergency or under military control.

The facts of the cases are in dispute between the parties.

According to the applicants, in 1994 terrorist activity was a major concern in the area where they lived. Since the 1980s a violent conflict had been going on in the region between the security forces and sections of the Kurdish population in favour of Kurdish autonomy, in particular members of the PKK (Workers’ Party of Kurdistan). The inhabitants of the applicants’ villages were suspected of “aiding and abetting terrorists”, and accordingly they underwent strict and frequent controls by the gendarmes stationed near the villages.

In October 1994 the security forces surrounded the applicants’ villages and assembled the residents in the village square. They swore and told them that the villages would be evacuated at once with no possibility of returning. The applicants took what they were able to carry with them and left the villages. Immediately after the evacuation, the soldiers set the houses and the crops on fire. The applicants filed a petition with the Ovacık public prosecutor’s office, complaining about the burning down and forced evacuation of their villages by the gendarmes. They were informed by the district governor that no investigation into the alleged events would be initiated.

According to the Government’s version of the facts, the applicants’ villages had not been burned by the security forces but by terrorists wearing military uniforms. In their statements to the investigating authorities, the applicants failed to specify the identity of the perpetrators of the alleged crime.

The applicants complained that the State security forces had destroyed their homes and possessions and had forced them to leave their villages. They alleged violations of Article3 (prohibition of inhuman or degrading treatment), Article 5§1 (right to liberty and security), Articles 6 (right to a fair hearing within a reasonable time), 8 (right to respect for private and family life), 13 (right to an effective remedy), 18 (limitation on use of restrictions on rights), and Article 14 (prohibition of discrimination) in conjunction with Articles 6, 8 and 13 and Article 1 of Protocol No. 1 (protection of property) to the Convention.

The Court decided unanimously to strike out of the list application no. 33238/96 as far as Zeliha Keser was concerned.

With regard to the circumstances of the case and to the applicants’ failure to corroborate their allegations, the Court did not find it established to the required standard of proof that the applicants’ houses had been burned or that they had been forcibly evicted from their villages by the State security forces. Against that background, the Court held unanimously in these six cases that there had been no violation of Articles 3 or 8 or of Article 1 of Protocol No.1.

The applicants had never been arrested or detained or otherwise deprived of their liberty. Their insecure personal circumstances arising from the alleged loss of their homes and possessions did not fall within the notion of security of person as envisaged in Article5§1. Accordingly, the Court held unanimously in all these cases that there had been no violation of Article 5 § 1.

The Court held unanimously that in all these cases it was not necessary to determine whether there had been a violation of Article 6 § 1 and decided to examine this complaint from the standpoint of Article 13. The Court noted that the administrative authorities had commenced an investigation into the applicants’ allegations, but it had been limited to asking the Gendarmerie Headquarters to provide information about the applicants’ allegations; no further investigations had been carried out by the authorities. The Court observed that it had previously expressed serious doubts as to the ability of the administrative councils in south-east Turkey to carry out an independent investigation, given that they were composed of civil servants, who were hierarchically dependent on the governor, and an executive officer who was linked to the security forces under investigation. In these circumstances, it could not be said that the authorities had carried out a thorough and effective investigation into the applicants’ allegations of the destruction of property in their villages. Accordingly, the Court held unanimously in these cases that there had been a violation of Article 13, except in respect of the Gözeler applicants in the case of Keser and Others, who had no “arguable complaint”.

Concerning the allegation of discrimination because of the applicants’ Kurdish origin and the interference with or restrictions of their rights, the Court considered it unsubstantiated in the light of the evidence submitted to it. It therefore held unanimously that there had been no violation of Articles 14 and 18.

The Court awarded the following amounts, in euros, in each case. (The judgments are available only in English.)

	
	Non-pecuniary damage
	Costs and expenses

	Ağtaş v. Turkey
	4,000
	2,150

	Artun and Others v. Turkey
	4,000 (each)
	2,570 (jointly)

	Keser and Others v. Turkey
	4,000 (each)
	3,031.53 (jointly)

	Kumru Yılmaz and Others v. Turkey
	4,000 (each)
	4,900 (jointly)

	Öztoprak and Others v. Turkey
	4,000 (each)
	2,650 (jointly)

	Şaylı v. Turkey
	4,000
	2,150


(The judgments are available only in English.)

Biç and Others v. Turkey (no. 55955/00) Inadmissible

The applicants are the widow and three children of İhsan Biç, who died on 9 October 1999. They live in Yukarıharım (Turkey).

In October 1993, İhsan Biç was arrested by the security forces on suspicion of having participated in an attack on a military convoy, organised by the PKK. He confessed to being a member of the PKK and to having participated in the attack. He was held on remand until September 1995, when he was sentenced to 12 years and six months’ imprisonment by Diyarbakır State Security Court. The Court of Cassation quashed that decision and sent the case file back for re-examination. In October 1999 İhsan Biç died in hospital from cirrhosis of the liver while in detention on remand; the state security court decided to discontinue the criminal proceedings against him.

The applicants complained about the length of İhsan Biç’s detention on remand and the length and unfairness of the proceedings brought against him. They relied on Article 5 § 4 (right to have lawfulness of detention decided speedily by a court) and Article 6 § 1 (right to a fair trial within a reasonable time).

The Court observed that İhsan Biç’s relatives had lodged an application with it approximately three months after his death. It reiterated that the rights guaranteed under Article 5 belonged to the category of non-transferable rights and that relatives of a deceased person could not be considered victims in respect of complaints concerning the length of proceedings.

There was no evidence in the file to conclude that the applicants had been affected by İhsan Biç’s detention or by the length of the criminal proceedings. The Court further considered that there was no general interest which necessitated proceeding with the consideration of those complaints.

The Court concluded unanimously that the applicants did not have the requisite standing under Article 34 (right of individual petition) and that the application should be rejected. (The judgment is available only in English.)

Duran Sekin v. Turkey (no. 41968/98) Violation of Article 5 §§ 3 and 4 Violation of Article 6 § 1 (fairness)

The applicant, Duran Sekin, is a Turkish national who was born in 1967 and lives in Tokat (Turkey).

On 23 November 1997 he was arrested and taken into police custody on suspicion of being a member of an illegal armed organisation, the TKP/ML-TIKKO (Turkish Workers’ and Peasants’ Liberation Army). On 29 November 1997 he was brought before a judge, who ordered his detention pending trial.

On 9 June 1998 the Ankara State Security Court sentenced him to 15 years’ imprisonment for membership of a terrorist organisation. Under Law no. 4959 on social rehabilitation, his sentence was reduced to five years on 17 August 2004, when he was released.

The applicant complained under Article 5 (right to liberty and security) of the length of time he had been held in police custody and of his inability to secure a review of the lawfulness of his detention. He further complained under Article 6 (right to a fair trial) of procedural unfairness in the proceedings leading to his conviction.

The Court noted that the applicant had been held in police custody for six days. It could not accept that it had been necessary to detain the applicant for such a long time before bringing him before a judge. The Court accordingly held, unanimously, that there had been a violation of Article 5 § 3.

As to the applicant’s right to secure a review of the lawfulness of his detention, the Court noted that the period he had spent in police custody was consistent with Turkish law as applicable at the material time. In those circumstances, it considered that an application for release to the Turkish courts would not have been likely to succeed. The Court accordingly held, unanimously, that there had also been a violation of Article 5 § 4.

The Court further held, unanimously, that there had been a violation of Article 6 § 1 as regards the complaint that the state security court had lacked independence and impartiality. Reiterating that a court whose lack of independence and impartiality had been established could not in any circumstances guarantee a fair trial to those subject to its jurisdiction, the Court considered that it was not necessary to examine the other complaints concerning the unfairness of the proceedings.

By way of just satisfaction, the Court awarded the applicant EUR 1,000 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

Sincar and Others v. Turkey (no. 46281/99) Friendly settlement

The applicants are three Turkish nationals who were taken into police custody by police officers at the Batman Security Directorate following an order to inspect the Diyarbakır and Batman offices of HADEP, where demonstrations and hunger strikes were allegedly being organised to protest against the arrest of the PKK leader, Abdullah Öcalan.

The applicants complained under Article 5 § 3 (right to be brought promptly before a judge) that the length of their detention in police custody had been excessive. They also complained under Article 13 (right to an effective remedy) about the lack of an effective domestic remedy in respect of the length of their detention in police custody.

The case has been struck out following a friendly settlement in which EUR 9,600 is to be paid to the applicants. (The judgment is available only in English.)

Taciroğlu v. Turkey (no. 25324/02) Violation of Article 5 § 3

The applicant, Yeşim Taciroğlu, is a Turkish national who was born in 1972. She is detained in Gebze Prison (Turkey).

On 17 September 1993 the applicant was arrested on suspicion of being a member of Dev-Sol (Revolutionary Left), and was taken into custody. In December 2003 she was sentenced to life imprisonment. In April 2005 the Court of Cassation quashed her conviction and remitted the case back to Istanbul State Security Court, where it is still pending.

The applicant complained that her detention on remand had exceeded the “reasonable-time” requirement provided for in Article 5 § 3 (right to liberty and security).

The Court noted that the applicant had been kept in pre-trial detention for 10 years and three months. The state security court had prolonged the applicant’s detention on remand using identical, stereotyped terms, such as “having regard to the nature of the offence, the state of the evidence, the contents of the case file and the duration of the detention”. On two occasions it had also mentioned that the case was due to be decided upon.

In the Court’s view, while “the state of the evidence” could be understood to mean the existence and persistence of serious indications of guilt and such circumstances could in general be relevant factors, they could not on their own justify extending the applicant’s detention over such a long period. The Court therefore held, unanimously, that there had been a violation of Article 5 § 3. It awarded the applicant EUR 9,000 in respect of non-pecuniary damage and EUR 2,500 for costs and expenses. (The judgment is available only in English.)

Key words:
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Balçık v. Turkey (no. 63878/00) Violation of Article 6 § 1

The applicant, Seyfettin Balçik, is a Turkish national who was born in 1957 and lives in Bursa (Turkey). He was arrested in March 1998 on suspicion of murder and of being a member of an illegal organisation, the PKK. Criminal proceedings were brought against him, following which he was sentenced to life imprisonment by Diyarbakır State Security Court.

The applicant complained under Article 6 (right to a fair hearing) that he had not had a fair trial, in particular because one of the judges who had sat in his case was a military judge.

As in a number of previous cases, the Court held unanimously that there had been a violation of Article 6 § 1 in that the State Security Court could not be considered to have been independent and impartial. As regards the applicant’s further complaint of procedural unfairness, the Court reiterated that a court whose lack of independence and impartiality had been established could not, in any circumstances, guarantee a fair trial to those under its jurisdiction. Accordingly, it was unnecessary to examine that complaint.

The Court held unanimously that the findings of a violation constituted in itself-sufficient just satisfaction for the applicant’s alleged non-pecuniary damage. (The judgment is available only in French).

EUROPEAN COURT OF HUMAN RIGHTS
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Press release issued by the Registrar

İÇYER v. TURKEY CASE INADMISSIBLE

The European Court of Human Rights has declared inadmissible the application lodged in the case of İçyer v. Turkey (application no. 18888/02). (The decision is available in English and in French).

The Court has found that the applicant – who complained that the Turkish authorities had refused to allow him to return to his home and land after he was evicted from his village in late 1994 – ought to have claimed compensation from one of the commissions set up under a new law in Turkey.

There are approximately 1,500 similar cases from south-east Turkey (where applicants complain about their inability to return to their villages) registered before the Court. 

Summary of the facts

The applicant, Aydin İçyer, is a Turkish national who was born in 1946. Until October 1994 he lived in Eğrikavak, a village of the Ovacık district in Tunceli (Turkey).

According to the appplicant, on 3 October 1994 the inhabitants of Eğrikavak were forcibly evicted from their village by security forces on account of disturbances in the region. The security forces also burned down his home, following which he moved with his family to Istanbul. On 25 October 1995 he claimed that he was informed by the authorities that there would not be an investigation into his allegations as the perpetrators could not be identified. On 26 October 2001 he requested permission to return to his village and was told his request would be considered under the ‘Return to Village and Rehabilitation Project’.”

According to the Turkish Government the inhabitants of Eğrikavak had left their village voluntarily on account of intense terrorist activities in the region and threats issued by the PKK (Workers’ Party of Kurdistan) terrorist organisation. Currently there was nothing preventing villagers from returning to their villages and some had already done so.

The Government pointed out that, under the Law on Compensation for Losses resulting from Terrorism and the Fight against Terrorism (the Compensation Law of 27 July 2004), Damage Assessment and Compensation Commissions were set up in 76 provinces. Those who had suffered damage as a result of terrorism or of measures taken by the authorities to combat terrorism could lodge an application with the relevant commission claiming compensation. 170,000 had already applied plus a further 800, whose applications were pending before the Court. Many villagers had already been awarded compensation for the damage they had sustained.

Complaints

The applicant complained that the Turkish authorities refused to allow him to return to his home and land. He relied on Article 1 (obligation to respect human rights), Article 6 (right to a fair hearing), Article 7 (no punishment without law), Article 8 (right to respect for private and family life and home), Article 13 (right to an effective remedy), Article 14 (prohibition of discrimination) Article 17 (prohibition of abuse of rights) and Article 1 of Protocol No. 1 (protection of property).

Procedure

The application was lodged with the Court on 29 January 2002.

Decision of the Court1 

Article 8 and Article 1 of Protocol No. 1

The Court examined whether the Government’s objection that the applicant had failed to exhaust the new remedy introduced by the Compensation Law of 27 July 2004 was well-founded.

In that connection the Court observed that the applicant could return to his village without any hindrance by the authorities. It also appeared that he was entitled to claim compensation under the new Law for the damage he allegedly sustained as a result of the authorities’ refusal to allow him to gain access to his possessions for a substantial period of time.

As regards the effectiveness of the remedy in question, the Court noted that the compensation commissions seemed to be operational in 76 provinces, including Tunceli and Diyarbakır, which could be considered the epicentre of the internal displacement phenomenon, and that there were already 170,000 people seeking a remedy before the commissions. It could also be seen, from a substantial number of sample decisions furnished by the Turkish Government, that those who had sustained damage in cases of denial of access to property, damage to their property or death or injury could successfully claim compensation by using the remedy offered by the Compensation Law. Those decisions demonstrated that the remedy in question was available not only in theory but also in practice.

The Court considered that the provisions of the Compensation Law were capable of providing adequate redress for the Convention grievances of those who were denied access to their possessions in their places of residence.

The Court noted that in its judgment of 29 June 2004 in the case of Doğan and Others (application nos. 8803-8811/02, 8813/02 and 8815-8819/02), it had identified the presence of a structural problem with regard to internally displaced people and indicated possible measures to be taken in order to put an end to the systemic situation in Turkey. Following that judgment, the Turkish authorities had taken several measures, including enacting the Compensation Law of 27July2004, with a view to redressing the Convention grievances of those denied access to their possessions in their villages. Accordingly, the Government could be deemed to have fulfilled their duty to review the systemic situation at issue and to introduce an effective remedy.

The Court therefore considered that the applicant should be required by Article 35 § 1 of the Convention to lodge an application with the relevant compensation commission under the Law of 27 July 2004 and to claim compensation for the damage he sustained as a result of his inability to gain access to his possessions. His complaints under Article 8 and Article 1 of Protocol No. 1 had therefore to be rejected under Article35§§1 and4 of the Convention for non-exhaustion of domestic remedies.

Article 13

The Court had already found that the Compensation Law did provide the applicant with an effective remedy in respect of his complaint concerning the alleged denial of access to his property.It followed that the applicant’s complaint under Article 13 was manifestly ill-founded. 

Articles 1, 7, 14 and 17

The Court noted that, in its pilot judgment Doğan and Others v. Turkey, it had examined complaints similar to those raised by the applicant and had found them unsubstantiated. Finding no particular circumstances which would require it to depart from its findings in that case the Court found those complaints to be manifestly ill-founded.
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Atkın v. Turkey (no. 39977/98)Violation of Article 6 § 1 (length)

The applicant, Mehmet Atkın, is a Turkish national who was born in 1951 and lives in Istanbul.

On 18 May 1989 the Erdirne public prosecutor filed a petition with the Assize Court accusing the applicant of smuggling electronic goods. Criminal proceedings were brought against him and he was convicted as charged and sentenced to nine years’ imprisonment on 26 December 1995. The Court of Cassation upheld that judgment on 25 December 1996.

The applicant complained in particular that the length of the criminal proceedings brought against him was excessive. He relied on Article 6 § 1 (right to a fair trial within a reasonable time).

The Court declared admissible his complaint concerning the length of the criminal proceedings and the remainder of the application inadmissible.

The Court noted that the proceedings in question had lasted seven years and seven months. Having regard to the circumstances of the case, it considered that such a length of time was excessive and failed to satisfy the “reasonable time” requirement. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 3,600 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in English.)

No violation of Article 2 (death)

Violation of Article 2 (investigation)

No violation of Article 3

Aydın Eren and Others v. Turkey (no. 57778/00)Violation of Article 13

The applicants, Aydın Eren, and Sülyan and Ece Eren, are Turkish nationals who were born in 1945, 1990 and 1992 respectively and live in Diyarbakır (Turkey). Sülyan and Ece Eren are the daughters of Orhan Eren and his wife Zozan, who both died in September 1997. Mr Aydın Eren is the father of Orhan Eren and father-in-law of Zozan Eren. 

On 26 September 1997, Mr and Mrs Eren’s car was found abandoned in a wooded area next to the Lice-Diyarbakır road. The official report noted that no damage or marks were found on the vehicle and that the search carried out at the site had proved unsuccessful. 

An investigation was opened and various witnesses were heard, in particular Aydın Eren. He stated that his relatives had gone through the Mermer Gendarmerie’s checkpoint at about 9.45 a.m. and that their car had been found abandoned further along the road. Two cars parked nearby had been spotted by a driver shortly afterwards; Mr Eren also referred to the hostility shown towards his relatives by a particular family and suggested that his relatives might also have been abducted by terrorists. 

The investigation has so far been unable to determine what happened to Mr and Mrs Eren. 

Relying on Article 2 (right to life), the applicants submitted that their relatives had been the victims of extrajudicial executions. Alleging a violation of Article 3 (prohibition of inhuman or degrading treatment), they likewise complained about the suffering they had endured since their relatives’ death. In addition, relying on Articles 6 (right to a fair trial) and 13 (right to an effective remedy), they submitted that because there had been no effective investigation they had been deprived of an effective remedy.

Having regard to the evidence before it, the Court considered that it had not been established beyond reasonable doubt that a State employee or an individual acting on behalf of the State authorities had been involved in the disappearance of Mr and Mrs Eren, or that Turkey had failed to comply with its positive obligation to protect the couple against a known threat to their lives. Accordingly, it concluded unanimously that there had been no violation of Article 2 concerning the disappearance of Mr and Mrs Eren. 

However, although the authorities responsible for the investigation could not be accused of inactivity, the Court considered that the manner in which the investigation had been conducted could not be regarded as thorough or satisfactory. The investigation by the Lice prosecutor had lasted more than eight years to date, and the exact circumstances in which Mr and Mrs Eren disappeared had still not been clarified. In addition, it did not appear from the case file that statements had been taken from the gendarmes on duty at the checkpoint or, indeed, from those who had gone through the checkpoint immediately after Mr and Mrs Eren, or from the individuals implicated in certain statements. In those circumstances, the Court concluded unanimously that there had been a violation of Article 2 concerning the investigation.

The Court had no doubt of the profound suffering caused to the applicants by the disappearance of their relatives. However, it pointed out that their allegations that their relatives had been the victims of extrajudicial executions by Turkey had not been substantiated. In addition, examination of the evidence did not allow for the conclusion that the level of gravity required for a violation of Article3 in that particular type of situation had been reached in the applicants’ case. Accordingly, the Court concluded unanimously that there had been no violation of Article 3.

Finally, the Court pointed out that Turkey could not be considered to have conducted an effective criminal investigation in this case. Consequently, it concluded unanimously that there had been a violation of Article 13.

By way of just satisfaction, the Court awarded the applicants EUR 10,000 for non-pecuniary damage and EUR 3,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 3

Bilen v. Turkey (no. 34482/97)Violation of Article 5 §§ 3 and 4

The applicant, Mehmet Bilen, is a Turkish national who was born in 1960 and lives in Diyarbakır (Turkey). 

On 14 April 1996 the applicant was arrested and taken into police custody on suspicion of being a member of the illegal armed organisation Yekbun (United Kurdistan People’s Party). On 19 April 1996 a doctor found that the applicant presented a scab-covered scratch on each wrist and was also complaining of pain in the left arm and back. On the same date the applicant was transferred to Diyarbakır. 

On 2 May 1996 he was again examined by a doctor, who found no trace of ill-treatment. Brought before a judge, to whom he complained of having been tortured, the applicant was placed in pre-trial detention and criminal proceedings were brought against him for membership of an illegal armed gang. He was acquitted on 10 April 1997.

Relying on Article 3 (prohibition of inhuman or degrading treatment), the applicant complained about the treatment inflicted on him by police officers while he was in their custody, consisting in electric shocks, the application of cold water, suspension by the arms and death threats. In addition, relying on Article 5 (right to liberty and security), he complained that the length of his detention by the police had been excessive and that he had not had any remedy whereby he could have had its lawfulness reviewed.

The Court noted that the Turkish Government had failed to provide any explanation for the scars found on the applicant, who had been detained for 18 days without any contact with a lawyer. The scars corresponded to those that would have been left by the ill-treatment described by the applicant, especially suspension by the arms. In those circumstances, the Court found it established that scars on the applicant’s body had originated in treatment for which Turkey bore the responsibility.

Furthermore, the applicant was in a situation that would have caused him to feel vulnerable, powerless and apprehensive of the representatives of the State. Accordingly, the Court considered that the treatment inflicted on him was such as to arouse in him feelings of fear, anguish and inferiority capable of humiliating and debasing him and possibly breaking his physical or moral resistance. 

Accordingly, the Court concluded unanimously that there had been a violation of Article 3.

In addition, the Court could not accept that it had been necessary to hold the applicant in police custody for 18 days before bringing him before a judge. Accordingly, it concluded unanimously that there had been a violation of Article 5 § 3.

Noting that the applicant did not have any remedy in Turkish law whereby he could complain of the length of his detention by the police, the Court concluded unanimously that there had been a violation of Article 5 § 4. 

By way of just satisfaction, the Court awarded the applicant EUR 15,000for non-pecuniary damage and EUR 1,500for costs and expenses, less EUR 630already paid by the Council of Europe in legal aid. (The judgment is available only in French.)

Çalışır v. Turkey (no. 52165/99Violation of Article 3

The applicant, Ahmet Turan Çalışır, is a Turkish national who was born in 1950 and lives in Istanbul. 

On 22 May 1997 he was arrested and taken into police custody for questioning about a drug trafficking offence. Released two hours later, the applicant made a complaint of ill-treatment against the police officers responsible for him during his time in police custody; in particular, he alleged that he had been beaten and alleged that the police officers had prevented him from obtaining a medical certificate. 

At the prosecution service’s request, the applicant was examined on 30 May 1997 by a doctor, who found bruising on the outside of the nose, subjective pain in the abdominal tissue, compound chest pain on deep respiration and on palpation, and tenderness in the chest. Those findings were confirmed by a second medical examination, carried out on the same day. 

Criminal proceedings were brought against the police officers concerned. In 2002 a court found that the proceedings were time-barred.

Relying on Article 3 (prohibition of inhuman or degrading treatment), the applicant complained that he had been ill-treated while in police custody and that in Turkish law there was no remedy whereby he could complain of that treatment. 

The Court noted that the scars found on the applicant’s body corresponded to those that would have been left by the ill-treatment described by him. It considered that it had not been established – given the lack of precision in the medical reports as to the date on which the traumas had occurred and the failure to have a medical report drawn up at the close of police custody – that the marks in question were due to the actions of third parties after the period in police custody. Moreover, the Court noted that no supplementary investigation had been conducted by the authorities to clarify that point. 

In those circumstances, the Court found it established that the scars on the applicant’s body had originated in treatment for which Turkey bore the responsibility. Accordingly, it concluded that there had been a violation of Article 3 and awarded the applicant EUR 700 for pecuniary damage, EUR 10,000for non-pecuniary damage and EUR 1,500for costs and expenses. (The judgment is available only in French.)

Çoban v. Turkey (no. 48069/99)Violation of Article 5 §§ 3 and 4

The applicant, Küçük Hasan Çoban, is a Turkish national who was born in 1975 and lives in Istanbul. 

On 4 November 1998 the applicant was arrested and taken into police custody as part of an operation against the illegal organisation TKP/ML-TIKKO. On 11 November 1998 he was brought before a judge, who ordered that he be placed in pre-trial detention.

On 14 February 2002 Ankara State Security Court convicted the applicant of “having attempted to overthrow the Turkish constitutional order” and sentenced him to the death penalty, which was subsequently commuted to life imprisonment. 

The applicant complained about the length of his detention in police custody and the lack of a remedy whereby he could have had its lawfulness reviewed. He relied on Article 5 §§ 3 and 4 (right to liberty and security).

The Court observed that the applicant had spent seven days in police custody. Even supposing that the activities of which he was accused had been linked to terrorism, it could not accept that it had been necessary to detain him for so long without judicial intervention. Consequently, the Court concluded unanimously that there had been a violation of Article 5 §3.

Further, the Court noted that the judge had not intervened until the end of the period in police custody, that is to say seven days after the arrest. In view of its conclusion with regard to compliance with Article 5 § 3, the Court considered that such a lengthy period sat ill with the notion of “speedily,” and it concluded unanimously that there had been a violation of Article 5 § 4.

The Court awarded the applicant EUR 1,500in respect of non-pecuniary damage and EUR 1,500for costs and expenses, less EUR 630already received from the Council of Europe by way of legal aid. (The judgment is available only in French.)

Violation of Article 3

Doğanay v. Turkey (no. 50125/99)Violation of Article 13

The applicant, Süleyman Doğanay, is a Turkish national who was born in 1982 and lives in Mardin (Turkey).

On 25 May 1998 the applicant was arrested on suspicion of attempting to steal a bicycle and taken into police custody in Istanbul. After being brought before a judge, he was released on the following day, namely 26 May 1998. On the same date, the applicant lodged a complaint of ill-treatment against the police officers responsible for him during the police detention, whom he accused of having beaten and threatened him and of having beaten him with truncheons on the soles of the feet and on the hands. 

At the request of the Istanbul public prosecution service, again on 26 May 1998, the applicant was examined by a doctor, who found hyperaemia on the hands and old scab-covered skin lesions on the right knee and on the left ankle. Having questioned the police officers implicated by the applicant, the public prosecutor issued an order finding that there was no case to answer on 10 February 1999.

The applicant complained that he had been ill-treated while in police custody and that in Turkish law there was no remedy whereby he could complain of that treatment. He relied on Articles 3 (prohibition of inhuman or degrading treatment) and 13 (right to an effective remedy). 

The Court noted that, for almost eight hours, the applicant had been under the supervision of police officers at the police station. In the absence of a medical examination at the beginning of the period in police custody, it had not been established that the marks found on the applicant’s body had been caused by the actions of third parties before the period in police custody. Further, the scars found on the applicant’s hands corresponded to those that would have been left by the ill-treatment that he described, namely truncheon blows. In those circumstances, the Court found it established that the scars on the applicant’s body had originated in treatment for which Turkey bore the responsibility.

Considering, moreover, that the applicant had been underage at the relevant time, and taking account of the fact that he had been deprived of the assistance of a lawyer during his detention at the police station, circumstances which would have caused him to feel vulnerable, powerless and apprehensive of the representatives of the State, the Court considered that the treatment inflicted on the applicant was such as to arouse in him feelings of fear, anguish and inferiority capable of humiliating him and possibly breaking his physical or moral resistance. 

Consequently, the Court concluded unanimously that there had been a violation of Article 3.

At the same time, the Court noted that the criminal-law remedy had given the applicant no reasonable basis for seeking to obtain redress before the administrative or civil courts, since in both those proceedings he would have been obliged, at the least, to prove that he had been the victim of ill-treatment during the period in police custody. Accordingly, it concluded unanimously that there had been a violation of Article 13.

By way of just satisfaction, the Court awarded the applicant EUR 4,000in respect of non-pecuniary damage and EUR 1,500for costs and expenses, less EUR 630already received from the Council of Europe in legal aid. (The judgment is available only in French.)

Mehmet Fehmi Işık v. Turkey (no. 62226/00)Violation of Article 6 § 1 (fairness)

The applicant, Mehmet Fehmi Işık, is a Turkish national who was born in 1970 and is at present imprisoned in Nazilli Remand Prison (Turkey). 

On 12 August 1999 Izmir State Security Court convicted the applicant of separatist activities on account of his links with the PKK (Kurdistan Workers’ Party) and sentenced him to life imprisonment. The Court of Cassation dismissed his appeal on points of law on 13 December 1999.

Relying on Article 6 § 1 (right to a fair trial), the applicant complained that the proceedings before the Court of Cassation were not fair, on the basis that it had been impossible for him to reply to the Principal Public Prosecutor’s submissions. 

The Court reiterated that it had already held that, having regard to the nature of the Principal Public Prosecutor’s submissions and the fact that it was impossible a defendant to reply to them in writing, failure to communicate the latter’s submissions entailed a violation of Article 6 § 1. As it saw no reason to reach a different opinion in this case, the Court concluded unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 1,000for costs and expenses. (The judgment is available only in French.)

Memiş v. Turkey (no. 42953/98)Friendly settlement

The applicant, Yusuf Memiş, is a Turkish national who was born in 1944 and was living at the material time in the village of Selman (Turkey). His son, Mehmet Memiş, was killed by a gunshot in June 1996, at the age of 16, during a military operation. 

On the evening of 28 June 1996, alerted to the presence of members of the PKK in the area, soldiers from the gendarmerie station at the Dicle dam were deployed around the village of Selman. Using a heat-seeking camera, three armed terrorists were spotted. The soldiers opened fire and the applicant’s son, who was on the terraced roof of their house, was hit by a bullet, the origin of which is disputed by the parties. 

The Eğil prosecutor’s office opened an investigation. On 29 August 1996 the applicant lodged a complaint against the gendarmes whom he considered responsible for his son’s death; he stated that the commandant of the Diyarbakır gendarmerie regiment, among others, had visited him on the day after the incident to express his condolences, implying that his son had been the victim of a military blunder. 

On 13 November 1997 the Administrative Council of the Eğil district issued an order finding that there was no case to answer. 

Relying on Articles 2 (right to life) and 13 (right to an effective remedy), the applicant submitted that his son had been killed by the security forces and complained about the inadequacy of the investigation conducted into the circumstances of his death.

The case has been struck out of the list following a friendly settlement under which the applicant is to receive 15,000pounds sterling, or the equivalent of EUR 21,945.87. 

Turkey also made the following declaration: “The Government of the Republic of Turkey regret the occurrence of the actions which have led to the bringing of the present application, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions.

“The Government accepts that, in cases of death, the failure of the authorities to carry out effective investigations into the circumstances surrounding the death constitutes a violation of Articles 2 and 13 of the European Convention on Human Rights. Accordingly, the Government undertake to adopt all necessary measures to ensure that the right to life – including the obligation to carry out effective investigations – is respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of deaths in circumstances similar to those of the instant application as well as more effective criminal investigations.

“The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.” 

(The judgment is available only in French.)

Odabaşı and Koçak v. Turkey (no. 50959/99)Violation of Article 10

The applicants, Yılmaz Odabaşı and Niyazi Koçak, are Turkish nationals who were born in 1962 and 1963 respectively and live in Ankara.

In May 1996 Mr Koçak published a book entitled Düş ve Yaşam (The Dream and the Life), a compendium of articles criticising Kemalism which had been published between 1993 and 1996, and which Mr Odabaşı had collected. 

On 3 June 1998 Ankara State Security Court convicted the applicants of defaming the memory of Atatürk. In consequence, it sentenced Mr Odabaşı to one year and six months’ imprisonment and ordered Mr Koçak to pay a fine. Those sentences were upheld by the Court of Cassation on 5 February 1999.

Relying on Article 10 (freedom of expression), the applicants submitted that their criminal conviction had interfered with their freedom of expression 

The Court could not overlook the fact that Atatürk, the founding father of Turkey, was an emblematic figure in contemporary Turkey. In punishing the applicants, the Turkish authorities had wished to act to ensure that Turkish society, which was attached to the figure of Atatürk, did not feel that its feelings were being attacked in an unwarranted manner. However, on examining the offending statements as a whole, it had to be said that they did not target Atatürk directly and personally, but rather the “Kemalist” ideology. 

The Court then noted that the applicants had not made value judgments and had restricted themselves to relating certain events in an introductory manner, while inviting the reader, and more specifically the Turkish left, to respond. As to the relevance of the events related in the book, the Court noted that the author had based his work on information which was already available to a wide public and that the failure to mention his sources was not such as to call into question their relevance. 

In conclusion, the Court held that the reasons advanced in the decisions by the Turkish courts could not be regarded as a relevant and sufficient justification for the interference with the applicants’ right to freedom of expression. In particular, the Court paid particular attention to the terms used in the book. It considered that the disputed passages did not exhort to the use of violence, armed resistance or revolt; nor did they amount to hate speech.

Accordingly, the Court concluded unanimously that there had been a violation of Article 10. By way of non-pecuniary damage, it awarded EUR 6,000 to Mr Odabaşı and EUR 2,450 to Mr Koçak; in addition, it awarded them EUR 2,000 jointly for costs and expenses. (The judgment is available only in French.)

No violation of Article 2 (death)

Violation of Article 2 (investigation)

No violation of Article 3

No violation of Articles 5, 6 and 8

Violation of Article 13

Şeker v. Turkey (no. 52390/99)No violation of Article 14

The applicant, Mehmet Mehdi Şeker, is a Turkish national who was born in 1957 and lives in Bismil (Turkey). 

The applicant’s 23 year-old son, Mehmet Şah Şeker, disappeared in October 1999 on his way home from work. The facts surrounding the disappearance are disputed between the parties.

The applicant maintained that he was told by eye-witnesses that his son had been taken away by plain-clothed police officers in a car on or around 9 October 1999. The applicant’s legal adviser informed the applicant that he had seen his son’s university identity card in a case file brought against members of the Hizbullah before Diyarbakır State Security Court. The applicant tried unsuccessfully to retrieve the document.

The Government submitted that after taking statements from the applicant and his son’s work colleagues, the Security Directorates in Bismil and Diyarbakır concluded that Mehmet Şah Şeker had not been taken into custody.

In February 2002, following a request by the International Law and Foreign Relations Directorate of the Ministry of Justice to carry out an effective investigation, the Bismil and Diyarbakır public prosecutors examined custody records and took statements from the applicant, as well as from those who had been in custody at the Security Directorates in Diyarbakır and Bismil. The investigation is ongoing.

The applicant complained that his son was abducted and killed by agents of the State and that the national authorities had failed to conduct an adequate and effective investigation. He relied on Articles 2 (right to life), 3 (prohibition of inhuman or degrading treatment), 5 (right to liberty and security), 6 (right to a fair hearing), 8 (right to respect for private and family life), 13 (right to an effective remedy), and 14 (prohibition of discrimination). He also contended that the Government had failed to submit crucial documents concerning his son’s disappearance to the Court relying on Article 38 (obligation to furnish necessary facilities for the examination of the case).

The Court considered that there was insufficient evidence to conclude that the applicant’s son was, beyond reasonable doubt, abducted and subsequently killed by State agents and accordingly found no violation of Article 2 on that account. However it did find that the authorities had failed to carry out an adequate and effective investigation into the disappearance. There had therefore been a violation of Article 2 on that account and also of Article 13, since the applicant had been denied the possibility of obtaining an effective remedy in respect of his complaints.

The Court also found that there was insufficient evidence to prove that the applicant’s son had been subjected to ill-treatment or torture by the security forces. Furthermore, it noted that although the inadequacy of the investigation may have caused the applicant anguish and mental suffering, no special factors which had been established which would justify finding a violation of Article 3. 

The Court found that there was no factual basis on which to conclude that there had been violations of Articles 5, 6, or 14. It also found that the Government had complied with its obligations under Article 38.

The Court held unanimously that there had been a violation of Article 2 on account of the national authorities’ failure to carry out an adequate and effective investigation into his son’s disappearance and a violation of Article13. It held that there had been no violations of the remaining articles. It awarded the applicant and the beneficiaries of the estate of Mehmet Şah Şeker EUR10,000 in respect of non-pecuniary damage and EUR 7,000 for costs and expenses. (The judgment is available only in English.)

Violation of Article 10

Tüzel v. Turkey (no. 57225/00)Violation of Article 13

The applicant, Abdullah Levent Tüzel, is a Turkish national who was born in 1961 and lives in Istanbul. He is the president of the socialist party EMEP.

In November 1999 the president of the executive committee of the EMEP’s local branch informed the governor of Diyarbakır, a region subject to the state of emergency, of their intention to distribute posters condemning the state of emergency and requested the necessary authorisation. The governor issued an order prohibiting the putting up and distribution of the posters in question, and ordered that they be confiscated in the light of section 11 (e) of Law no. 2935 on regions subject to the state of emergency.

The applicant alleges that the prohibition on putting up and distributing posters supporting his party breached Articles 10 (freedom of expression), 11 (freedom of assembly and association), 13 (right to an effective remedy) and 14 (prohibition of discrimination). 

The Court decided to examine the complaint alleging a violation of Articles 10 and 11 from the perspective of Article 10 alone. The question before it was to determine whether the interference with the applicant’s right to freedom of expression could be considered necessary in a democratic society. The Court noted that section 11 (e) of Law no. 2935 on the state of emergency and section 1(a) of Legislative Decree no. 430, were drafted in very broad terms and granted the governor of the state of emergency region vast powers to impose administrative bans on the publication and distribution of publications. Neither those provisions nor the manner in which the rules were applied were subject to strict and effective judicial scrutiny, thus depriving the applicant of sufficient safeguards against possible abuse.

Having considered the background to the case submitted to it, and in particular the difficulties associated with the fight against terrorism, the Court found that the disputed ban could not be considered “necessary in a democratic society”. Accordingly, it concluded unanimously that there had been a violation of Article 10.

Further, the Court concluded unanimously that there had been a violation of Article 13 on account of the absence of a remedy in Turkish law to challenge the disputed measures, and considered that it was not necessary to examine the complaint submitted under Article 14. 

By way of just satisfaction, the Court awarded the applicant EUR 1,500EUR for non-pecuniary damage and EUR 1,000for costs and expenses. (The judgment is available only in French.)

Repetitive cases

Violation of Article 1 of Protocol No. 1

Cuma Ali and Betül Doğan v. Turkey (no. 76478/01)

Kavasoğlu v. Turkey (no. 76480/01)

Yüce v. Turkey (no. 75717/01)

In all three cases the applicants complained under Article 1 of Protocol No. 1 (protection of property), of delays in the payment of additional compensation that was awarded to them for expropriated property. They further alleged that the interest they had received did not reflect the actual rate of inflation between the date the award was assessed and the date of payment. They also complained about the length of the proceedings, relying on Article 6 § 1 (right to a fair hearing within a reasonable time).

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and considered that it was not necessary to examine separately the complaint raised under Article 6 § 1. It awarded Cuma Ali and Betül Doğan EUR 2,106, jointly, in respect of pecuniary damage and EUR 1,000 for costs and expenses. It awarded EUR 4,790 to Sabahattin Kavasoğlu and EUR 569 to Mehmet Yüce for pecuniary damage, and EUR 1,000, each, for costs and expenses. (The judgments are available only in French.)
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Press release issued by the Registrar

CHAMBER JUDGMENT
TÜM HABER SEN AND ÇINAR v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Tüm Haber Sen and Çınar v. Turkey (application no. 28602/95). The Court held unanimously 

that there had been a violation of Article 11 (freedom of assembly and association) of the European Convention on Human Rights on account of the dissolution of the trade union Tüm Haber Sen; and

that it was not necessary to examine separately the complaint under Article 13 (right to an effective remedy) taken together with Article 11 of the Convention.

Under Article 41 (just satisfaction) of the Convention, the applicants did not submit any claims for just satisfaction after the decision on admissibility.

(The judgment is available only in French.)

1.Principal facts

The applicants are a trade union, Tüm Haber Sen, and its former president, İsmail Çinar, a Turkish national who was born in 1954 and lives in Istanbul. The trade union, which has now been dissolved, was active between 1992 and 1995. At the time when it was dissolved it had 40,000 members working in the civil service.

Tüm Haber Sen was founded on 16 January 1992 by 851 public-sector contract staff working in the communications field, in particular for the post office (PTT) and the telecommunications service (Türk Telekom). 

On 20January 1992 the Istanbul Governor’s Office sought an order for the suspension of Tüm Haber Sen’s activities and its dissolution on the ground that civil servants could not form trade unions. The Court of First Instance allowed the application and ordered the union’s dissolution on 15December 1992. The Court of Cassation quashed that order and remitted the case to the Court of First Instance, which confirmed its initial judgment. The applicants again appealed to the Court of Cassation.

In a judgment of 24 May 1995 the Court of Cassation, sitting as a full court, ordered the dissolution of Tüm Haber Sen, holding that in the absence of any statutory provisions governing the legal status of trade unions for civil servants and public-sector contract workers, the applicant trade union could not claim to have any legal basis.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 21 August 1995. It was referred to the Court on 1 November 1998 and was declared partly admissible on 13 November 2003.

Judgment was given by a Chamber of 7 judges, composed as follows:

Jean-Paul Costa (French), President,
Ireneu Cabral Barreto (Portuguese),
Riza Türmen (Turkish),
Karel Jungwiert (Czech),
Volodymyr Butkevych (Ukrainian),
Danute Jočienė (Lithuanian),
Dragoljub Popović (citizen of Serbia and Montenegro), judges,

and also Stanley Naismith, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained that the dissolution of Tüm Haber Sen and the enforced cessation of its activities had infringed their right to freedom of assembly and association. They relied on Articles 11 and 13 of the Convention.

Decision of the Court

Article 11

The Court reiterated that Article 11 of the Convention presented trade-union freedom as one form or a special aspect of freedom of association and was binding on the “State as employer”, whether the latter’s relations with its employees were governed by public or private law.

At the time when it had been dissolved Tüm Haber Sen had not engaged in any collective bargaining, entered into any collective agreements or even organised a strike. It had therefore been dissolved solely on the ground that it had been founded by civil servants and its members were civil servants. 

The Court noted that the Turkish Government had provided no explanation as to how the absolute prohibition on forming trade unions, imposed by Turkish law as applied at the time on civil servants and public-sector contract workers in the communications field, had met a “pressing social need”.

At the material time Turkey had already ratified International Labour Organisation Convention no.87, which secured to all workers, without any distinction between the public and private sectors, the unrestricted right to establish and join trade unions. Furthermore, although Turkey was the only State, together with Greece, that had not yet accepted Article5 of the European Social Charter, the Charter’s committee of independent experts had construed that provision – which afforded all workers the right to form trade unions – as applying to civil servants as well. 

Accordingly, in the absence of any concrete evidence to show that the founding or the activities of Tüm Haber Sen had represented a threat to Turkish society or the Turkish State, the Court was unable to accept that the union’s dissolution could be justified by an absolute statutory prohibition. In view of the lack of clear legislative provisions on the subject at the relevant time and the broad manner in which the courts had interpreted the restrictions on civil servants’ trade-union rights, Turkey had failed to comply with its positive obligation to secure the enjoyment of the rights under Article 11 of the Convention. 

The Court therefore held that there had been a violation of Article 11.

Article 13 taken together with Article 11

Having regard to its conclusions under Article11, the Court did not consider it necessary to examine separately the complaint under Article 13 taken together with Article 11.
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Tosun v. Turkey (no. 4124/02)Violation of Article 6 § 1 (fairness)

The applicant, Zeynep Tosun, is a Turkish national who was born in 1973 and lives in Istanbul. In 1999 she was the editor of the daily Özgür Bakış.

In November 1999 Istanbul National Security Court sentenced the applicant to four years and six months’ imprisonment, which was subsequently commuted to a fine, for publishing an article entitled “The member of the PKK presidential council Cemil Bayık: in Turkey the majority are in favour of a solution”. 

Ms Tosun appealed to the Court of Cassation. The submissions of Principal State Counsel at the Court of Cassation, in which he addressed the merits of the appeal and concluded that the judgment appealed against should be upheld, were not communicated to the applicant. On 20September 2000 the Court of Cassation upheld the judgment.

Relying on Article 6 § 1 (right to a fair trial), the applicant complained of the unfairness of the proceedings in the Court of Cassation, which had, she argued, resulted in her inability to reply to the Principal Public Prosecutor’s opinion. 

The Court referred to its finding in previous cases that the non-communication of Principal State Counsel’s opinion, in view of the nature of his submissions and of the defendant’s inability to make written observations in reply, entailed a breach of Article 6 § 1. Seeing no reason to depart from that conclusion in the present case, the Court held, unanimously, that there had been a violation of Article 6 § 1. As the applicant had not made any claim for just satisfaction within the time allowed, the Court saw no reason to make an award under that head. (The judgment is available only in French.)
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No violation of Article 3

Devrim Turan v. Turkey (no. 879/02)Violation of Article 13

The applicant, Devrim Turan, is a Turkish national who was born in 1979 and is currently detained in Ankara Prison. She worked for a newspaper called Kurtuluş.

In May 1999 she was taken into police custody on suspicion of being a member of an illegal organisation, the DHKP/C (Revolutionary People’s Liberation Party-Front). Two hours after her arrest she was taken to hospital to be examined. A medical report indicated the presence of an abrasion under one eye but no signs of ill-treatment on her body.

Further medical examinations were carried out which also concluded that her body showed no signs of ill-treatment. The applicant refused to undergo gynaecological and rectal examinations and they were not carried out.

On 30 May 1999 before the Tokat public prosecutor, she denied the allegations against her and maintained that the police statement she made shortly after her arrest had been taken under duress. She stated that she had been hosed with cold water, subjected to electric shocks and Palestinian hanging. She repeated her allegations before the investigating judge at the Tokat Magistrate’s Court. 

In June 1999, Ankara State Security Court Public Prosecutor initiated criminal proceedings against her for being a member of an illegal organisation. She wrote to the court retracting her statement which she said was made under duress. She also described in more detail her ill-treatment in police custody. 

In July 2000 she was found guilty as charged and sentenced to 12 years six months’ imprisonment. She appealed to the Court of Cassation referring in particular to her ill-treatment in custody. The appeal was rejected.

The applicant complained of her ill-treatment in police custody and the lack of effective remedy in domestic law. She relied on Articles 3 (prohibition of inhuman or degrading treatment) and 13 (right to an effective remedy).

The part of the applicant’s complaint relating to the gynaecological examinations was rejected as inadmissible.

The Court found that a number of elements in the case raised doubts as to whether the applicant had suffered ill-treatment while in police custody. In particular, no signs of ill-treatment on the applicant’s body were noted in the medical reports. Although some injuries to her face were noted, those details were taken on the first day of the applicant’s arrest whereas her allegations concerning ill-treatment concerned the time she spent in police custody. In conclusion, the evidence before the Court did not enable it to find beyond all reasonable doubt that the applicant had been subjected to ill-treatment. It therefore held unanimously that there had been no violation Article 3.

The Court noted that the applicant repeatedly complained about her ill-treatment to the national authorities. The Court referred in particular to her statements taken by the public prosecutor and the investigating judge, her letter to the trial court where she retracted her statement made to the police and her appeal to the Court of Cassation. The authorities were therefore clearly aware of her allegations but took no steps to investigate. The Court therefore considered that the authorities failed to fulfil their obligation to provide the applicant with an effective remedy concerning her allegations of ill-treatment and held unanimously that there had been a violation of Article 13.

The Court awarded the applicant EUR1,500 for non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in English.)

No violation of Article 2

Erikan Bulut v. Turkey (no. 51480/99)No violation of Article 3

The applicant, Erikan Bulut, is a Turkish national who was born in 1961 and lives in Istanbul.

On 26 August 1998 he was arrested in Istanbul by policemen from the Anti-Terrorism Branch of the Pendik Security Directorate on suspicion of aiding and abetting the PKK. A medical report taken the same day stated that there were no signs of injury on his body. The applicant was then taken to Pendik Police Station to be interrogated.

The next day he was handed over to the police officers from the Anti-Terrorism Branch of the Pendik Security Directorate for release as charges against him had been dropped. The applicant alleged that while he was waiting to be released police officers made him drink drugged tea as a result of which he lost consciousness. When he regained his consciousness, he was in the hospital. He had fallen out the window of the office which was on the fifth floor of the Security Directorate Building. The Government maintained that he had jumped out the window. The applicant had several fractures and had to stay in hospital for three months before he recovered from his injuries.

The same day, the police officers prepared an incident report, drew a sketch map and took statements from eye-witnesses to the event. Several police officers and two civilians who happened to be in the office at the time of the incident, confirmed that the applicant had jumped out the window. The applicant also made a statement confessing that he had jumped out of the window and stated that he had no complaints against anyone. 

In September 1998 the applicant’s representative filed a criminal complaint with the Pendik public prosecutor claiming that the applicant had been ill-treated and deliberately thrown out the window.

The prosecutor took statements from the police officers who had arrested him and those who had been on duty on the day of the incident. They denied the allegations. He also took statements from the applicant and his wife. The applicant stated that he had been insulted and threatened while he was in custody at the police station. However he indicated that he had not been subjected to any physical ill-treatment. He also stated that he did not remember whether he had jumped or had been thrown out the window.

On 23 October 1998 the Pendik public prosecutor decided that no prosecution should be brought against the accused police officers because of lack of evidence. The public prosecutor concluded that the applicant had tried to commit suicide. The applicant’s representative challenged that decision alleging that the applicant had been ill-treated, drugged and thrown out of the window. His case was dismissed.

The applicant complained, in particular, that his fall from the fifth floor of the Pendik Security Directorate Building constituted a violation of his right to life. He relied on Articles 2 (right to life), 3 (prohibition of inhuman or degrading treatment), 6 (right to a fair hearing) and 13 (right to an effective remedy).

The Court concluded that in view of the conflicting versions of events given by the applicant, his lawyer and the eyewitnesses that there was insufficient factual and evidentiary basis on which to conclude that the applicant had been thrown out of the window by the police officers. Furthermore, it considered that the authorities had no reason to believe that the applicant was in danger of committing suicide held that it could not be inferred that the action of the police officers, in taking him to an office with no window guards, could give rise to a violation of the Convention. The authorities had also opened an investigation immediately after the incident and the Court found that that investigation had been effective. The Court therefore found unanimously that there had been no violation of Article 2. 

The Court found that there were a number of elements in the case which cast doubt on whether the applicant was ill-treated in police custody which included inconsistencies in the applicant’s and applicant’s representative’s accounts of the facts. In conclusion, since it was not able to prove beyond all reasonable doubt that the applicant had been mistreated, the Court found unanimously that there had been no violation of Article 3. (The judgment is available only in English.)

İzmir Savaş Karşitlari Derneği and Others v. Turkey (no. 46257/99)Violation of Article 11

The applicants are an association, İzmir Savaş Karşıtları Derneği (Izmir Association Against War), and Ayşe Tosuner, Ali Serdar Tekin and Osman Murat Ülke, Turkish nationals born in 1950, 1974 and 1970 respectively, who live in Izmir (Turkey). 

In January 1994 various members of the applicant association travelled to Germany to attend meetings organised by an association of lawyers and Greenpeace. The president of the applicant association, Mr Murat Ülke, also travelled to Colombia and Brazil in November and December 1994 to attend other meetings.

On 5 June 1996 certain members of the association were sentenced by İzmir Criminal Court under section 43 of Law no. 2908 to three months’ imprisonment as they had not sought permission to leave the country from the Ministry of the Interior. That judgment was quashed by the Court of Cassation on the ground that the Criminal Court had failed to commute the prison sentences into fines. The case was remitted to the Criminal Court, which complied with the Court of Cassation’s judgment on 14 July 1997.

The applicants complained that their right to freedom of association and to peaceful assembly had been infringed by their criminal convictions for allowing members of the association to travel overseas without requesting prior permission from the authorities. They relied on Article 11 (freedom of assembly and association)

The issue before the Court was whether the interference with the applicants’ freedom of association could be considered to have been “necessary in a democratic society”. It reiterated that in a democratic society based on the rule of law, political ideas which challenged the existing order and whose realisation was advocated by peaceful means had to be afforded a proper opportunity of expression through the exercise of the right of assembly as well as by other lawful means. In view of the role played by associations, any measure taken against them affected both freedom of association and, consequently, democracy in the State concerned. 

The Court reiterated that the State could not, in the name of protecting “national security” or “public safety”, take just any measure it happened to deem appropriate. It further noted that no member State of the Council of Europe possessed legislation similar to section 43 of the Turkish law on associations, which was repealed in 2004.

Accordingly, the Court found that the permission the applicants had been required to obtain in the case before it could not be regarded as pursuing a legitimate aim, namely the protection of national security or public safety. It therefore held unanimously that there had been a violation of Article 11 and awarded Mr Murat Ülke and Mr Ali Serdar Tekin EUR 1,500 each for pecuniary damage and the applicants EUR 4,000 jointly for costs and expenses. (The judgment is available only in French.)

Violation of Article 3 (inhuman treatment)

Violation of Article 13

Violation of Article 6 § 1 (fairness)

Murat Demir v. Turkey (no.42579/98)Violation of Article 6 § 1 (length)

Murat Demir is a Turkish National who was born in 1965. He currently lives in Düsseldorf (Germany), where he has been granted political asylum.

At the material time he was a lawyer practising in Istanbul. He was arrested and taken into police custody on 13 June 1991 in connection with an investigation into the murder of a general. He was suspected of implication in the killing, which was allegedly carried out on behalf of an illegal armed organisation Devrimci Sol (“The Revolutionary Left”).

On 27 June 1991 the applicant was examined by a doctor, who found various marks and lesions on his body including a scratch inside the upper lip, three circular purple-coloured ecchymoses measuring 0,3 x 3 cm and 0,3 x 4 cm on the penis, an ecchymosis on the right side of the abdomen and scratches on the right hand and both feet. The following day the applicant was brought before a judge, who ordered his detention pending trial. He was prosecuted for having taken on a special mission on behalf of Devrimci Sol, an organisation which sought to undermine the Turkish constitutional regime.

The chairman of the Istanbul Bar and members of the Human-Rights Committee of the Grand National Assembly visited the applicant both while he was in police custody and afterwards and found that he had been ill-treated.

The applicant was released on bail on 17 January 1992. However, following a search of his office, was rearrested on 27 September 1994 and taken into police custody. When his period in police custody ended on 10 October 1994, he was examined by a doctor who found no traces of lesions on his body. 

The applicant was released on 4 May 1995. On 7 December 1995 Ankara State Security Court found him guilty of belonging to an armed organisation. It sentenced him to 12 years and six months’ imprisonment and issued a warrant of committal the same day. It did not rule on the allegations that the applicant’s deposition had been taken under duress while he was in police custody. The Court of Cassation upheld his conviction on 25December 1996.

In the interim, on 11 October 1996, the applicant fled to Germany where he obtained political asylum.

He complained under Articles 3 (prohibition of inhuman or degrading treatment) and 13(right to an effective remedy) of ill-treatment in police custody and of the lack of a remedy to air his complaints. He also complained under Article 6 (right to a fair trial) of procedural unfairness and of the length of the proceedings.

With regard to the allegations of ill-treatment in police custody in June 1991, the Court noted that, after 15 days’ detention without access to a lawyer, the applicant was given a medical examination. The lesions found on his body by the forensic doctor corroborated the statements that had been made by the Chairman of the Bar and the members of the Human-Rights Committee of the Grand National Assembly. In those circumstances, and in the absence of a plausible explanation from the Turkish Government, the Court found that it had been established that the marks on the applicant’s body had been caused by treatment that engaged Turkey’s responsibility. It therefore held unanimously that there had been a violation of Article 3 on that account.

As to the allegations relating to the period in police custody in October 1994, the material before the Court did not enable it to establish that the applicant had been subjected to ill-treatment. It therefore held unanimously that there had been no violation of Article 3 on that account.

The Court further noted that, despite the applicant’s complaints and the witnesses’ statements, the authorities had not launched any inquiry. The Court consequently held unanimously that there had been a violation of Article 13, taken together with Article 3, in respect of the applicant’s complaints regarding his treatment in police custody in June 1991.

Lastly, the Court held unanimously that there had been a violation of Article 6 § 1 owing to de lack of independence or impartiality of the State Security Court and the length of the proceedings, which had taken approximately five and half years for two levels of jurisdiction.

It awarded the applicant EUR 17,500 for non-pecuniary damage. The judgment is available only in French.)

Yalçın Küçük v. Turkey (No. 2) (no.56004/00)Friendly settlement

The applicant, Yalçın Küçük, is a Turkish national who was born in 1938 and lives in Ankara.

On 22 March 1999 Ankara State Security Court found him guilty of separatist propaganda and sentenced him to three years and nine months’ imprisonment for a speech he had made at a round-table discussion in 1993. The Court of Cassation upheld his conviction.

The applicant complained under Article 6 § 1 (right to a fair trial) of procedural unfairness. He also alleged that his conviction had infringed his right to freedom of expression, as guaranteed by Article 10.

The case was struck out of the list following a friendly settlement under the terms of which the applicant was to receive EUR 6,450. (The judgment is available only in French.)

Adem Bulut and Others v. Turkey (no. 50282/99)Violation of Article 6 § 1 (fairness)

The 60 applicants, who had been summoned to appear before Ankara State Security Court, were convicted for disrupting the hearing.

They complained under Article 6 that they had been denied a fair trial on account of the presence of a military judge on the bench of the state security court.

The Court held unanimously that there had been a violation of Article 6 § 1 of account of the lack of independence and impartiality of the State Security Court. With regard to a further complaint of procedural unfairness, the Court reiterated that a court whose lack of independence and impartiality has been established could not, in any circumstances, guarantee a fair trial to the persons subject to its jurisdiction. Accordingly, it was unnecessary to examine the additional complaint.

As the applicants had not made any request for just satisfaction, the Court made no award.
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Violation of Article 6 § 1 (fairness)

Hocaoğulları v. Turkey (no. 77109/01)No violation of Article 10

The applicant, Sevinç Hocaoğulları, is a Turkish national who was born in 1976 and lives in Istanbul. She was formerly the publisher and owner of a monthly publication entitled “Revolutionary youth in the struggle for socialism and freedom”.

In October 1999 the applicant was charged with disseminating separatist propaganda in favour of the PKK (the Workers’ Party of Kurdistan), an organisation proscribed by Turkish law, and the DHKP (the Revolutionary People’s Liberation Party) on account of the publication of two articles entitled “What peace?” and “Youth means rebellion”. The first article criticised the current political regime in Turkey, describing it as “fascism”, and went on to explain the origins and development of the PKK; the second article praised the heroic courage of youth, citing examples of young people in both Turkey and Vietnam who had lost their lives in historic rebellions and wars.

By a judgment of 6 July 2000 Istanbul National Security Court fined the applicant the equivalent of EUR 5,209 and prohibited publication of the magazine for 30 days. The Court of Cassation upheld that judgment.

Relying on Articles 6 (right to a fair trial) and 10 (freedom of expression), the applicant complained that the proceedings against her had been unfair because she had not been provided with a copy of the Principal Public Prosecutor’s opinion and argued that her conviction had infringed her right to freedom of expression.

The Court observed that it had previously held that the failure to provide a copy of the Principal Public Prosecutor’s opinion, given the nature of the observations therein and the impossibility for a defendant to reply in writing, breached Article 6 § 1. Not seeing any reason to depart from that finding in the present case, the Court held unanimously that there had been a violation of Article 6 § 1.

The other question the Court was required to answer was whether the interference with the applicant’s right to the freedom of expression could be regarded as proportionate to the legitimate aims pursued. Although the first article could be considered to be within the limits of permissible criticism for the purposes of Article 10 § 2, the second could not. The language of the author, who was targeting young people and explaining to them that no revolution was possible without loss of life, could not be regarded as calling for peace or the peaceful settlement of political problems. On the whole, the tenor of the article could be construed as incitement to violence, armed resistance or an uprising. This article in particular was capable of stirring up violence in Turkey; it could not be regarded as compatible with the spirit of tolerance and went against the fundamental values of justice and peace expressed in the Preamble to the Convention.

The Court accordingly considered that the reasons given for the applicant’s conviction had been both relevant and sufficient to justify interference with her right to the freedom of expression. It reiterated that the mere fact that “information” or “ideas” shocked or disturbed was not sufficient to justify such interference. However, in the present case the article incited and condoned violence.

Although the applicant had not personally associated herself with the opinions expressed in the article, she had provided its author with a medium through which to stir up violence and hatred. The Court further considered that the fine imposed on the applicant, as editor of the magazine, could reasonably be considered to meet a “pressing social need”. Consequently, the Court held unanimously that there had been no violation of Article 10.

The Court considered that the finding of a violation of Article 6 § 1 constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded her EUR 1,000 for costs and expenses. (The judgment is available only in French.)
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Anyığ and Others v. Turkey (no. 51176/99)Violation of Article 5 § 3

The eight applicants, Nurettin Anyığ, Mehmet Mevsül Kılınç, Gülten Demir, Melek İlhan, Gazi Çelik, Fesih Sakçak, Maşallah Dal and Sever Altın, are Turkish nationals who were born in 1965, 1976, 1976, 1980, 1958, 1975, 1971 and 1956 respectively. At the material time, Mr Anyığ lived in Antalya, Mr Kılınç in Urfa, Mrs Demir in Mersin, Mrs İlhan in Muş, Mr Çelik and Mr Altın in İzmir, Mr Sakçak in Diyarbakır and Mrs Dal in Adana.

Between 17 June and 3 July 1996 the applicants were all arrested by the security forces and taken into police custody on suspicion of belonging to the PKK. They were subsequently placed in detention pending trial and criminal proceedings were instituted against them for membership of an illegal armed organisation.

On 3 March 1998 İzmir State Security Court sentenced Mr Anyığ to 16 years and ten days’ imprisonment, Mr Kılınç to 12 years and six months’ imprisonment, Mrs Demir to three years and nine months’ imprisonment and Mrs İlhan to two years and six months’ imprisonment. On 12 June 1997 the court further sentenced Mr Çelik to three years and nine months’ imprisonment and imposed sentences of 12 years and six months’ imprisonment on Mr Sakçak, Mr Altın and Mrs Dal.

Relying on Article 5 § 3 (right to be brought promptly before a judge), the applicants complained about the length of their detention in police custody. In addition, relying on Article 6 (right to a fair trial), they complained that the proceedings against them had been unfair.

The Court declared the application admissible with regard to the length of the applicants’ detention in police custody and inadmissible with regard to the fairness of the proceedings.

The Court noted that the periods of detention in police custody had been six days in the case of Mr Anyığ, Mr Kılınç, Mrs Demir and Mrs İlhan, ten days in the case of Mr Altın and 11 days in the case of Mr Çelik, Mr Sakçak and Mrs Dal. The Court could not accept that it had been necessary to detain the applicants for so long before they were brought before a judge. Accordingly, it held unanimously that there had been a violation of Article 5 § 3.

By way of just satisfaction, the Court awarded made the following awards in respect of non-pecuniary damage: EUR 1,000 each to Mr Anyığ, Mr Kılınç, Mrs Demir and Mrs İlhan, EUR 3,000 to Mr Altın and EUR3,500 each to Mr Çelik, Mr Sakçak and Mrs Dal. It also awarded the applicants EUR1,500 jointly for costs and expenses. (The judgment is available only in French.)

Violation of Article 1 of Protocol No. 1

Kur v. Turkey (no. 43389/98)

Ülker and Others v. Turkey (no. 64438/01)

The applicants in these two cases are seven Turkish nationals who live in Ankara, with the exception of Mr Kur, who lives in İzmir (Turkey).

The applicants were awarded damages by the Turkish courts, in the form of additional compensation for expropriation in the case of Ülker and Others and, in the Kur case, compensation for deprivation of liberty in connection with criminal proceedings which resulted in an acquittal.

Relying on Article 1 of Protocol No. 1 (protection of property), the applicants complained in particular about the delays in paying them the amounts in question. In Ülker and Others, the applicants also relied on Article 14 (prohibition of discrimination) taken in conjunction with Article 1 of Protocol No. 1.

The Court held unanimously in both cases that there had been a violation of Article 1 of Protocol No. 1. In the case of Ülker and Others, it found that it was not necessary to rule on the complaint under Article 14. The Court considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. Under the head of pecuniary damage, it awarded EUR 25,000 jointly to the applicants in Ülker and Others and EUR 1,260 to Mr Kur. It also awarded Mr Kur EUR 1,000 for costs and expenses. (The judgments are available only in French.)

Tokay and Ulus v. Turkey (no. 48060/99)Violation of Article 6 § 1 (fairness)

Tacettin Tokay and Diyaeddin Ulus are Turkish nationals who were born in 1947 and 1960 respectively and live in İzmir.

On 21 December 1995 the applicants were sentenced by İzmir State Security Court to three years and nine months’ imprisonment for lending assistance to the PKK. They appealed unsuccessfully on points of law.

The applicants complained in particular that they had not had a fair trial, contrary to Article 6 (right to a fair trial), owing in particular to the presence of a military judge on the bench of the State Security Court which had convicted them.

The Court held unanimously that there had been a violation of Article 6 § 1 with regard to the complaint concerning the lack of independence and impartiality of the State Security Court. As to the other complaints concerning the fairness of the proceedings, the Court reiterated that a court whose lack of independence and impartiality had been established could not under any circumstances guarantee a fair trial to persons subject to its jurisdiction. It therefore considered that that it was not necessary to examine those complaints.

With regard to the application of Article 41 (just satisfaction) of the Convention, the Court held unanimously that the present judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It reiterated that, where it found that applicants had been convicted by a court that was not independent and impartial within the meaning of Article 6 § 1, the most appropriate form of redress was in principle for them to be retried at an early date by a court satisfying those requirements. The Court awarded the applicants jointly EUR1,000 for costs and expenses, less the EUR 660 already received from the Council of Europe in legal aid. (The judgment is available only in French.)
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Press release issued by the Registrar

CHAMBER JUDGMENT
ÖÇKAN AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Öçkan and Others v. Turkey (application no. 46771/99).

The Court held unanimously that:

there had been a violation of Article 8 (right to respect for private and family life) of the European Convention on Human Rights;

there had been a violation of Article 6 § 1 (right to a fair trial) of the Convention; and

it was not necessary to examine separately the complaints under Articles 2 (right to life) and 13 (right to an effective remedy).

Under Article 41 (just satisfaction), the Court awarded 3,000euros (EUR) to each applicant for non-pecuniary damage, or a total sum of EUR 945,000. It also awarded EUR5,000 to all the applicants jointly for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicants are 315 Turkish nationals living in Bergama or the surrounding villages.

The case concerns the granting of permits to operate a goldmine in Ovacık, in the district of Bergama (Izmir).

In 1992 the limited company E.M. Eurogold Madencilik (which subsequently became known as Normandy Madencilik A.Ş.) obtained the right to prospect for gold. The permit was valid for 10 years and also authorised use of the cyanide leaching process for gold extraction. In 1994, on the basis of an environmental-impact report, the Ministry of the Environment gave the company a permit to operate the goldmine at Ovacık.

The applicants, and other inhabitants of Bergama, asked for the permit to be set aside, citing the dangers of the cyanidation process used by the operating company, the health risks and the risks of pollution of the underlying aquifers and destruction of the local ecosystem. Their application was refused at first instance, but in a judgment of 13 May 1997 the Supreme Administrative Court allowed it. Referring to the conclusions of the impact study and other reports, the Supreme Administrative Court held that in view of the goldmine’s geographical position and the geology of the region the operating permit was not in accordance with the general interest on account of the risks for the environment and human health.

In application of that judgment, Izmir Administrative Court set aside the decision to grant the mine an operating permit on 15 October 1997. Its judgment was upheld by the Supreme Administrative Court on 1 April 1998.

On 27 February 1998 the Izmir provincial governor’s office ordered that the mine be closed down.

In October 1999, at the Prime Minister’s request, the Turkish Institute of Scientific and Technical Research (TÜBİTAK) produced a report on the impact of using cyanide for gold extraction at the mine, stating that the risks referred to by the Supreme Administrative Court had been removed or reduced to a level lower than the acceptable limits. On the basis of that report a number of ministerial decisions to issue or renew operating permits were taken, and on13 April 2001 the operating company began its mining activities. The applicants challenged those decisions in the Turkish courts, obtaining a stay of execution. Some of the applications concerned are at present pending in the Turkish courts.

On 29 March 2002 the Cabinet decided “as a principle” that the operating company could continue its activities, but the Supreme Administrative Court ordered a stay of execution of that decision on 23 June 2004pending a judgment on an application to set it aside. Pursuant to that judgment, the Izmir provincial governor’s office ordered the mine to cease gold extraction in August 2004.

The Normandy Madencilik company submitted a final impact study upon which the Ministry of the Environment and Forestry expressed a favourable opinion at the end of August 2004.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 25September 1998. It was transmitted to the Court on 1 November 1998.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Ireneu Cabral Barreto (Portuguese),
Riza Türmen (Turkish),
Volodymyr Butkevych (Ukrainian),
Danute Jočienė (Lithuanian),
Dragoljub Popović (citizen of Serbia and Montenegro), judges,

and also Stanley Naismith, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants alleged that both the granting by the national authorities of a permit to operate a goldmine using the cyanidation process and the related decision-making process had infringed their rights under Articles 2 and 8 of the Convention. They further alleged that the administrative authorities’ refusal to comply with the decisions of the administrative courts had infringed their right to effective judicial protection, relying on Articles 6 § 1 and 13.

Decision of the Court

The Court pointed out that it had already examined a similar case concerning the granting of permits to operate the same goldmine; it had on that occasion found a violation of Article 8 and Article 6 § 1 (see the Court’s Chamber judgment of 10 November 2004 in the case Taşkin v. Turkey, application no. 46117/99).

Article 8

With regard to the substantive content of the decision to authorise the mine’s operations, the Court saw no good reason to depart from the conclusions reached by the Turkish courts to the effect that such a decision was in no way consistent with the public interest.

With regard to the decision-making process, the Court noted that the decision to grant an operating permit had been preceded by a series of investigations and studies conducted over a long period. A meeting to inform the population of the region had been organised. The applicants and the inhabitants of the region had had access to all the relevant documents, including the study in issue. The Supreme Administrative Court had based its decision in its judgment of 13 May 1997 to set aside the operating permit on those studies and reports. However, although that judgment had become enforceable at the latest when it was served on the administrative authorities on 20 October 1997, the mine’s closure had not been ordered until 27 February 1998, more than 10 months after delivery of the judgment and four months after it was served.

With regard to the period after 1 April 1998, the Court noted the administrative authorities’ refusal to comply with the court decisions and domestic legislation, and the lack of a decision, based on a new environmental-impact report, to take the place of the one which had been set aside by the courts.

Moreover, despite the procedural safeguards laid down by Turkish legislation and the practical effect given to those safeguards by judicial decisions, on 29 March 2002, in a decision which was not made public, the Cabinet had authorised the continuation of the activities of the goldmine, which had already begun operating in April 2001.

In those circumstances, the Court considered that the authorities had deprived the procedural safeguards protecting the applicants of all useful effect. Turkey had thus failed to discharge its obligation to guarantee the applicants’ right to respect for their private and family life. The Court accordingly concluded unanimously that there had been a violation of Article 8.

Article 6 § 1

The Court noted that the judgment given by the Supreme Administrative Court on 13 May 1997, setting aside the operating licence, had not been enforced within the time prescribed.

Moreover, on the basis of ministerial authorisations issued at the direct prompting of the Prime Minister, the company had resumed operating the mine on an experimental basis on 13April 2001. That resumption had had no legal basis and amounted to circumvention of a judicial decision. Such a situation was incompatible with the rule of law and the security of legal relations.

That being so, the Court considered that the Turkish authorities had failed to comply effectively and within a reasonable time with the judgment given by Izmir Administrative Court on 15 October 1997 and upheld by the Supreme Administrative Court on 1 April 1998, thus depriving Article 6 § 1 of all useful effect. The Court accordingly held unanimously that there had been a violation of the Convention in that regard.

Articles 2 and 13

The Court considered that it was not necessary to examine the applicants complaints raised under Articles 2 and 13 as they had already been examined under Articles 8 and 6 § 1.
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No violation of Article 2 (death)

Perk and Others v. Turkey (no. 50739/99)Violation of Article 2 (investigation)

The applicants, Gezer Perk, Celal Korkulu and Veysel Akpınar, are Turkish nationals who were born in 1940, 1965 and 1966 respectively and live in Istanbul. They are the relatives of Fuat Perk, Ayten Korkulu and Meral Akpınar, all three of whom died in February 1996 during a police operation against the DHKP-C (Revolutionary Party of the Liberation of the People Front, an extreme-left wing armed movement).

On 9 February 1996, acting on a tip-off from a member of the DHKP-C, an operation involving 15 police officers was conducted in a building located in Bahçelievler, Istanbul, against terrorists preparing to carry out an attack. The applicants’ relatives, who were in the flat which was stormed by the police, were killed during the operation; according to the report prepared at the end of the operation, the three terrorists had been found dead, sheltering in a room with revolvers in their hands.

On the same day, witness statements were taken and preliminary post-mortems were conducted. A criminal investigation was opened. It emerged from the autopsies carried out a few days later that Fuat Perk’s body had been hit by seven bullets, that of Meral Akpınar by 21 bullets and that of Ayten Korkulu by 13 bullets. According to the expert report, those shots were fired from a distance. It was decided to carry out ballistic tests to ascertain the firing distance, but those tests did not make it possible to establish the exact distance from which the shots had been fired.

The principal public prosecutor brought criminal proceedings, among other things on a charge of murder, against the 15 police officers who had taken part in the operation, and the applicants joined those proceedings as an intervening civil party. On 29 December 1997 Bakırköy Assize Court acquitted the defendants, finding, among other things, that they had acted in legitimate self-defence. The applicants appealed unsuccessfully on points of law.

The applicants alleged that their relatives had been killed during a police operation on account of an excessive use of lethal force. They relied on Article 2 (right to life) and Article 6 § 1 (right to a fair hearing).

With regard to the deaths of the individuals concerned, the Court noted in particular that the Turkish authorities had been dealing with dangerous suspects who were planning to commit a terrorist attack; the situation was thus an urgent one, and the authorities had had to act quickly. At the same time, the use of force was the direct result of the suspects’ violent reaction when the storming of the flat began. With regard to the proportionality of the force used, the Court accepted that the intransigence of the suspects, who were shouting slogans and had refused to obey the order to open the door, had persuaded the police officers that they intended to open fire; knowing that the suspects were armed and believing that they planned to carry out a terrorist attack, the police officers could reasonably have considered that it was necessary to attempt to enter the flat and to disarm and arrest the suspects. Equally, they could reasonably have considered it necessary, once in the flat, to continue to shoot until the suspects were no longer able to return fire.

In those circumstances, the Court considered that the use of lethal force, however regrettable, had not exceeded what was “absolutely necessary” “in defence of any person from unlawful violence” and, in particular, “to effect a lawful arrest”. In addition, it had not been established beyond all reasonable doubt that unnecessarily excessive force had been used in this instance. Accordingly, the Court concluded unanimously that there had been no violation of Article 2 with regard to the death of the applicants’ relatives.

With regard to the investigation into the event, the Court noted that numerous investigative measures had been conducted in this case. However, the preparation of a reliable sketch of the premises by independent experts and/or a scene-of-crime reconstruction would have enabled the courts to reconstruct the events more exactly and to assess the specific threat to which the police officers were exposed. In addition, the Court attached particular importance to the fact that the Assize Court had not examined with sufficient care the circumstances preceding the police assault and had not therefore considered it necessary to order an analysis of whether it would have been possible to use neutralising techniques, especially tear gas bullets, in the premises in question. In those circumstances, the Court concluded unanimously that there had been a violation of Article 2 with regard to the nature of the investigation carried out in the case.

The Court also considered that it was not necessary to examine the complaint separately under Article 6. As the applicants had not submitted any claim in respect of just satisfaction, the Court held that they should not be awarded any compensation. (The judgment is available only in French.)
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Violation of Article 10

Özgür Radyo-Ses Radyo Televizyon Yayın Yapım Ve Tanıtım A.Ş. v. Turkey (nos. 64178/00, 64179/00, 64181/00, 64183/00 and 64184/00)

The applicant company, Özgür Radyo-Ses Radyo Televizyon Yayın Yapım Ve Tanıtım A.Ş., is a Turkish limited company which broadcasts radio programmes and is based in Istanbul.

Between June 1998 and March 1999 it was given three warnings and its licence was twice suspended by the broadcasting regulatory authority, the RTÜK, which accused it of, among other things, broadcasting programmes liable to incite the people to engage in violence, terrorism or ethnic discrimination or to stir up hatred. The programmes touched on various themes such as corruption, the methods used by the security forces to tackle terrorism and possible links between the State and the Mafia.

The applicant company applied to the administrative courts for an order setting aside each of the penalties, but its applications were dismissed.

In its complaint to the Court it alleged that the penalties that had been imposed by the RTÜK entailed a violation of Articles 10 (freedom of expression) and 14 (prohibition of discrimination). It also complained under Article 13 (right to an effective remedy) about the absence of effective remedies in Turkish legislation that would have enabled it to contest the RTÜK’s decision.

The Court declared the applications admissible with regard to Articles 10 and 14 and inadmissible with regard to Article 13.

The issue before the Court was whether the interference with the applicants’ right to freedom of expression had been “necessary in a democratic society”. In assessing the situation, the Court said it would have particular regard to the words that had been used in the programmes and to the context in which they were broadcast, including the background to the case and in particular the problems linked to the prevention of terrorism.

The Court noted that the programmes covered very serious issues of general interest that had been widely debated in the media. The dissemination of information on those themes was entirely consistent with the media’s “watchdog” role in a democratic society.

The Court noted that the information concerned had already been provided to the public. Some of the programmes had done no more than to relate, without comment, newspaper articles that had already been published and for which no one had been prosecuted. Moreover, the applicant company had been careful to explain that it was citing newspaper articles and to identify the sources. Lastly, the Court observed that although certain particularly acerbic parts of the programmes had made them somewhat hostile in tone, they had not encouraged the use of violence, armed resistance or insurrection and did not constitute hate speech. That was an essential factor to be taken into consideration.

The Court noted the severity of the penalties that had been imposed on the applicant company, which were disproportionate to the aims pursued and, therefore, not “necessary in a democratic society”.

Consequently, the Court held unanimously that there had been a violation of Article 10. In the light of that conclusion, it considered it unnecessary to examine the complaint under Article 14.

As regards just satisfaction, the Court awarded the applicant company EUR 15,000 for non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Saday v. Turkey (no. 32458/96)Violation of Article 10

The applicant, Atılcan Saday, is a Turkish national who was born in 1977 and who was a prisoner at the relevant time.

In 1995 he was charged with being a member of an illegal armed organisation and committed for trial in İzmir State Security Court. At one of the hearings, he read out a speech in which he criticised the Turkish judiciary whom he described among other things as “torturers in robes”. He was given six months’ solitary confinement for contempt of court. He served two months, the state security court having decided to suspend the remainder of the term.

In November 1998 he was sentenced to life imprisonment.

Relying on Article 6 (right to a fair trial), the applicant complained of procedural unfairness, owing to the presence of a military judge on the bench of the state security court. He further alleged a violation of Article 10 (freedom of expression) on account of his conviction for contempt of court.

The Court held unanimously that there had been a violation of Article 6 §1 on account of the lack of independence and impartiality of the state security court. As to the other complaints of procedural unfairness, it pointed out that a court whose lack of independence and impartiality had been established could not, in any circumstances, guarantee a fair trial to the persons subject to its jurisdiction, so that it was unnecessary to examine them.

As to the remarks made by the applicant in his speech the Court considered them to have been particularly acerbic. Constituting as they did a direct attack on the dignity of the judges, the Court was able to accept that the state security court should have deemed it necessary to impose a penalty. However, the length and severity of the sentence which the applicant had received appeared to be disproportionate to the aims pursued and, therefore, not “necessary in the democratic society”. Consequently, the Court held unanimously that there had been a violation of Article 10.

As regards just satisfaction, the Court awarded the applicant EUR 3,000for pecuniary damage and EUR 1,000for costs and expenses. (The judgment is available only in French.)
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Violation of Article 8

Sarı and Çolak v. Turkey (nos. 42596/98 and 42603/98)Violation of Article 5 § 3

The applicants, Mustafa Sarı and Sibel Çolak, are Turkish nationals who were born in 1973 and 1977 respectively. At the material time they lived in Ankara.

On 17 November 1997 they were arrested and taken into police custody in the course of an operation against an illegal organisation, THKP/C Dev Yol – Devrim Hareketi (Turkish People’s Liberation Party/Front – Revolutionary Way – Revolutionary Movement). On 24November 1997, at the end of their period in police custody, Ms Çolak was released, but Mr Sarı was remanded in custody 

On 22 April 1999 Ankara State Security Court found them guilty of membership of an armed gang and sentenced them to three years and nine months' imprisonment.

Relying on Article 5 (right to liberty and security), the applicants complained of the unlawfulness and the length of their detention in police custody. They also complained under Article 8 (right to respect for private and family life) that they had been denied all contact with their family during their detention. 

The Court noted that the applicants had been held in police custody for seven days. It could not accept that it had been necessary to detain them for that length of time before bringing them before a judge. It therefore held unanimously that there had been a violation of Article 5 § 3 and that it was unnecessary to examine the complaint under Article 5 § 1 (c).

The Court observed that it could be extremely important for a person who has been arrested to be able to communicate with his or her family promptly. The unexplained disappearance of a member of the family, even for a short period, could cause deep anxiety. In the case before the Court the applicants had been held incommunicado for more than seven days with all the anxiety which that had entailed both for them and their families. In addition, the lack of contact with their families meant that they had been prevented from exercising their rights under domestic law. Since there was no legislation at the material time governing the right of people in police custody to contact their families or others, the Court found that in the circumstances of the case incommunicado detention for more than seven days was contrary to the Convention. It therefore held unanimously that there had been a violation of Article 8.

Under Article 41 (just satisfaction), the Court awarded each of the applicants EUR 3,000 for non-pecuniary damage. It also made a joint award of EUR 1,000 for costs and expenses. (The judgment is available only in French.)

Violations of Article 1 of Protocol No. 1

Bodur and Others v. Turkey (no. 42911/98)

Karaaslan v. Turkey (no. 72970/01)

The applicants, who are Turkish nationals, complained under Article1 of Protocol No. 1 (protection of property) about delays in the payment of compensation awarded to them for the expropriation of their property.

In both cases the Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and that the findings of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. In the case of Bodur and Others it awarded the applicants EUR 127,342 for pecuniary damage. In the case of Karaaslan it awarded the applicant EUR 536 for pecuniary damage and EUR 335 for costs and expenses. (The judgments are available only in French.)

Güzel v. Turkey (No. 1) (no. 54479/00)Violation of Article 6 § 1 (fairness)

The applicant, Hasan Celal Güzel, is a Turkish national who was born in 1945 and lives in Ankara. He is a former minister and member of parliament and at the material time was Chairman of the Rebirth Party (Yeniden Doğuş Partisi). 

He was charged with inciting hatred and hostility through discrimination on grounds of religious affiliation in a speech at a conference in 1997. On 23February 1997 the Ankara State Security Court found him guilty of the offences and sentenced him to one year’s imprisonment and the payment of a fine.

Relying on Article 6 (right to a fair trial), the applicant complained of procedural unfairness, in particular on account of the presence of a military judge on the bench of the trial court.

The Court held unanimously that there had been a violation of Article 6 § 1 on account of the lack of independence and impartiality of the State Security Court. It reiterated that a court whose lack of independence and impartiality had been established could not, in any circumstances, guarantee a fair trial to the persons subject to its jurisdiction, so that it was unnecessary to examine the other complaints.

The Court considered that the judgment constituted sufficient just satisfaction for the applicant’s alleged non-pecuniary damage. It reiterated that where it had found that an applicant had been convicted by a court that was not independent and impartial, the most appropriate form of redress would, in principle, be a trial de novo by a court that fulfilled those criteria. It awarded the applicant EUR 1,000 for costs and expenses. (The judgment is available only in French.)
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Akilli v. Turkey (no. 71868/01)Violation of Article 1 of Protocol No. 1

The applicant, Fatime Akıllı, is a Turkish national who was born in 1942 and lives in Osmaniye (Turkey).

She was the co-owner of some land in Karaköprü which, according to the Turkish Government, was expropriated by the Ministry of Defence in 1975 and the compensation frozen in an account. At the Ministry’s request, the property title was registered in the Treasury’s name in 1988. 

The applicant sought compensation for the expropriation of her property. She argued, among other things, that, as she had not been notified, she had not learnt of the transfer of her property title to the Ministry of Defence until 5 October 1998. The court granted her application and awarded her expropriation compensation of EUR 9,000. However, on 24February 2000 the Court of Cassation set that judgment aside. Applying section 38 of the Expropriation Act of 1983 (Law no. 2942), it held that the applicant’s claims were time-barred since the land in question had been occupied by the authorities for more than 20 years.

The applicant complained that she had been deprived of her property by the authorities without compensation. She relied on Article 1 of Protocol No. 1 (protection of property) and Article 6 (right to a fair hearing).

The Court found that the applicant had a pecuniary interest – the corollary of the loss of her property title – on account of the failure to notify her of the decision transferring the title to the authorities. She had accordingly been able to bring an action within one month of the date on which she had learnt of the measure, namely, 5 October 1998. Moreover, the applicant’s property title had been annulled without her being paid any compensation.

Although under Turkish law she still had a right to compensation on account of the lack of notification, her claim had been dismissed by the Court of Cassation by retrospectively applying section38 of the Expropriation Act. The application of section 38 had had the effect of depriving the applicant of any possibility of obtaining compensation for the annulment of her property title. That interference, although based on a statute that had been valid at the material time, could only be regarded as arbitrary in so far as no compensation procedure capable of maintaining the fair balance which had to be struck between the demands of the general interest of the community and the requirements of the protection of the individual's fundamental rights had been put in place. Accordingly, the Court held unanimously that there had been a breach of Article 1 of Protocol No. 1.

The Court held that it was not necessary to examine separately the complaint based on Article 6 and awarded the applicant EUR636 for pecuniary damage and EUR1,000for costs and expenses. (The judgment is available only in French.)

Dicle v. Turkey (No. 2) (no. 46733/99)Violation of Article 10

Mehmet Hatip Dicle, a Turkish national who was born in 1955 and lives in Ankara, is a former Member of Parliament for the DEP (Demokrasi Partisi – pro-Kurdish political party) whose dissolution was ordered in 1994.

In 1995 the applicant was invited to take part in a seminar organised in commemoration of the adoption of the Universal Declaration of Human Rights. He was in prison at the time and sent a text he had written in prison criticising the overall human-rights situation in Turkey and particularly the policy being conducted by the authorities in the areas inhabited principally by Kurdish citizens.

Following publication of the seminar report, criminal proceedings were instituted against the applicant. On 5 August 1998 he was sentenced to one year’s imprisonment for inciting the people to hatred and hostility on the basis of a distinction between social classes, races and religions. Execution of sentence was deferred in 1999 and the conviction erased in 2003 since the applicant had not committed any offence during the three-year deferment of sentence.

Relying in particular on Article 10 (freedom of expression), the applicant complained that his criminal conviction had interfered with his liberty of expression.

The Court held that the grounds relied on by the Turkish courts could not be regarded in themselves as sufficient to justify the interference with the applicant’s right to freedom of expression. It also noted that although certain particularly acerbic passages of the article had portrayed the State in a most negative light, so that it carried hostile undertones, it had not encouraged the use of violence, armed resistance or insurrection and did not constitute hate speech. That, in the Court’s view, was an essential factor to be taken into consideration.

Accordingly, the Court held unanimously that there had been a breach of Article 10 and awarded the applicant EUR 2,000for non-pecuniary damage and EUR1,500for costs and expenses, less the EUR 701already received from the Council of Europe in legal aid. (The judgment is available only in French.)

Violation of Article 6 § 1 (length)

Emin Yaşar v. Turkey (no. 44754/98)

Karakaş and Bayır v. Turkey (no. 74798/01)

Emin Yaşar, a Turkish national who was born in 1965 and lives in Fatsa (Turkey), was prosecuted for belonging to an illegal armed organisation. In 1997 the proceedings were terminated as being time-barred. Fatma Karakaş and Derya Bayır, Turkish nationals who were born in 1972 and 1973, respectively, and live in Istanbul, were prosecuted for participating in an illegal public demonstration during which State property was destroyed. Judgment was deferred in 2001.

In both these cases the applicants complained of the length of the criminal proceedings against them. They relied on Article 6 § 1 (right to a fair trial within a reasonable time).

The Court noted that in the case of Emin Yaşar, the proceedings had lasted 16 years, ten months and 13 days, of which it could take account only of ten years, five months and two days4, and in the case of Karakaş and Bayır, the proceedings had lasted nearly five years and two months. Having regard to the circumstances of the cases, the Court held that the length of the proceedings had been excessive and had not met the “reasonable-time” requirement. Accordingly, the Court held, unanimously in both cases, that there had been a breach of Article 6 § 1.

The Court awarded Mr Yaşar EUR 12,500for non-pecuniary damage and EUR 1,500 for costs and expenses. In the case of Karakaş and Bayır it awarded the applicants EUR 4,000 jointly for non-pecuniary damage and 500EUR pour costs and expenses. (The judgments are available only in French.)

Kekil Demirel v. Turkey (no. 48581/99)Violation of Article 3 (ill-treatment)

The applicant, Kekil Demirel, is a Turkish national who was born in 1956 and lives in Bergama (Turkey).

He was arrested and taken into police custody on 17 July 1998 on suspicion of belonging to an armed organisation of the far left called “Organisation for restructuring the Communist Party” (Komünist Parti İnşa Örgütü). On the same day he underwent a medical examination which revealed the presence of various marks on his body, such as handcuffs on his wrists, scratches on the outer part of his right knee and on the inside of his left ankle.

On his release from police custody, on 23 July 1998, the applicant underwent a further medical examination. A medical report was issued stating that there were scratches on his elbows, a 1 by 0.3 cm bruise on the outer part of his right upper arm, and a scab 1 cm long on the back of his right foot. The forensic doctor stated that, despite the applicant’s allegations that electric shocks had been administered to his genitals and his toes while he had been in police custody, no injuries had been found justifying that allegation. He requested a biopsy.

After being remanded in custody, the applicant was examined by the Bergama prison doctor on 25 July 1998. The doctor noted a 1cm by2 cm scab on the applicant’s right heel, two 1 by 2 cm skin erosions on the upper part of his left foot and sensitiveness in the lumbar region.

After receiving a complaint from the Special Rapporteur of the United Nations Commission on Human Rights and a complaint from the applicant of ill-treatment inflicted by the police custody officers, the Izmir public prosecutor’s office gave two orders discontinuing the proceedings.

On 14 December 2000 the applicant was sentenced to 12 and-a-half years’ imprisonment for membership of an armed organisation.

Relying on Article 3 (prohibition of inhuman or degrading treatment), the applicant complained that he had been ill-treated while in police custody.

The Court reiterated that where a person sustained injuries during police custody, while having been entirely under the control of police officers, strong presumptions of fact would arise in respect of injuries occurring during that detention.

It noted that the medical reports of 23 and 25 July 1998, which had been drawn up at the end of the applicant’s time in police custody, had recorded marks that were entirely different from those mentioned in the report made at the start of police custody. The marks recorded in those reports largely corresponded to those that would have been left by the treatment described by the applicant. It was true that no marks had been revealed that bore out the allegation of electric shocks. However, nor did the file show that the biopsy requested by the forensic doctor for the purpose of revealing any marks left by the alleged electric shocks had been done subsequently and/or that the results had been taken into consideration by the public prosecutor’s office.

In the absence of a plausible explanation by the Turkish Government, the Court found it to have been established that the marks revealed on the applicant’s body on 23 and 25 July 1998 had been caused by inhuman treatment for which Turkey was responsible.

Accordingly, the Court held, unanimously, that there had been a violation of Article 3 and awarded the applicant EUR 12,000for non-pecuniary damage and EUR 1,500 for costs and expenses, less the EUR 630 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

Violation of Article 10

Mehmet Emin Yıldız and Others v. Turkey (no. 60608/00)Violation of Article 13

The 15 applicants are Turkish nationals and the private limited company ADA Basın Yayın ve Yayıncılık Sanayi. They are the proprietor and employees of the daily newspaper 2000’de Yeni Gündem (“New Agenda for 2000”) together with the publishing company.

The daily 2000’de Yeni Gündem appeared for the first time on 27 May 2000. On 1 June 2000 the provincial governor of the state of emergency region made an order, under section 11(e) of the Emergency Provisions Act (Law no. 2935), indefinitely banning the launch, distribution and sale of the daily in the region concerned.

Relying on Article 10 (freedom of expression), the applicants alleged that the ban on the launch and distribution of the daily in the state of emergency region had been an unjustified interference with the exercise of their right to impart information or ideas freely. They also complained, under Article 13 (right to an effective remedy), of their inability to appeal against the ban.

The Court found that the lack of judicial scrutiny in cases concerning administrative bans deprived the applicants of sufficient safeguards to prevent possible abuse. Accordingly, the interference entailed by section 11(e) of Law no. 2935 and its application in the present case could not be regarded as “necessary in a democratic society” and went beyond the requirements of the legitimate aim pursued. Consequently, the Court held unanimously that there had been a breach of Article 10.

Furthermore, having regard to the lack of a remedy under Turkish law by which to challenge the measure taken by the provincial governor, the Court also held, unanimously, that there had been a breach of Article 13.

In just satisfaction, the Court awarded the applicants EUR 7,500 jointly for non-pecuniary damage and EUR 1,500for costs and expenses, less the EUR 685 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

Sevgi Yılmaz v. Turkey (no. 62230/00)Violation of Article 10

The applicant, Sevgi Yılmaz, is a Turkish national who was born in 1971 and lives in Urfa (Turkey).

In April 1998 the applicant gave a speech at a meeting organised by the Elazığ district branch of the Party of the Labour Force (Emeğin Partisi). She referred, in particular, to the condition of “poor Kurdish labourers who are exiled from their country and their village, and forced to express themselves in a language and a town that they do not know, who are portrayed as potential criminals in slums”, and glorified “the farandole of people who want to express themselves in their own language” and that “of fraternal peoples ...”.

She was prosecuted for inciting the people to hatred or hostility on the basis of discrimination based on membership of a social class, race or religion and sentenced on 28 September 1999 to one year’s imprisonment by the Maltya State Security Court, which decided to defer execution of the sentence.

The applicant complained that her criminal conviction had entailed a violation of Article 10 (freedom of expression).

The Court held that the grounds on which the Turkish courts relied could not be regarded in themselves as sufficient to justify the interference with the applicant’s right to freedom of expression. Nor it did find anything in the speech that could be regarded as a call for violence, an uprising or any other form of rejection of democratic principles. The applicant had expressed, in idyllic terms, her desire to see people acquire their cultural rights. The Court also noted the severity of the sentence imposed on the applicant.

In those circumstances the Court concluded, unanimously, that there had been a breach of Article 10 and awarded the applicant EUR 3,000 for non-pecuniary damage. (The judgment is available only in French.)

Şevk v. Turkey (no. 4528/02)Violation of Article 5 §§ 3 and 4

The applicants, Murat Şevk and his son, Mehmet Şahin Şevk, are Turkish nationals who were born in 1951 and 1979, respectively, and live in Bodrum (Turkey).

On 28 June 2001 the applicants, along with 14 others, were arrested and taken into custody. They were suspected of being involved in an organised criminal gang. The gang was allegedly involved in bribing officials, threatening people into selling their property and in money laundering. On searching Murat Şevk’s home, the police found two pistols, five hunting rifles, a wire strangulation cord, a butterfly knife, four sets of handcuffs, five commando knives, two cartridge clips and twelve cartridges. Both applicants denied any involvement with the gang and Mehmet Şevk was subsequently released. 

Murat Şevk was detained on remand by an investigating judge on 5 July 2001 and further detained on 17 October 2001 by İzmir State Security Court.

On 23 October 2001 he filed a petition to challenge the lawfulness of his detention on remand. His request was rejected.

On 13 December 2001 he was released pending trial and on 2 May 2002 Murat Şevk was sentenced to five months’ imprisonment and Mehmet Şevk was acquitted.

Both applicants alleged that they were held in police custody for seven days without being brought before a judge or other officer authorised by law to exercise judicial power. Murat Şevk also complained that the authorities had failed to review speedily the lawfulness of his detention. They relied on Article 5 (right to liberty and security).

Referring to its previous case law the Court held that, even supposing that the activities of which the applicants stood accused were serious, it could not accept that it was necessary to detain them for seven days without being brought before a judge or other officer authorised by law to exercise judicial power. It therefore found unanimously that there had been a violation of Article 5 § 3.

The Court considers that the period of 41 days which elapsed between the date when Murat Şevk filed a petition to challenge the lawfulness of his detention on remand and when it was rejected by Istanbul State Security Court did not correspond to the requirement of a speedy judicial decision within the meaning of Article 5 § 4. The Court also found that the whole of that period was attributable to the authorities. It therefore held unanimously that there had also been a violation of Article 5 § 4.

The Court awarded Murat Şevk EUR 2,500 and Mehmet Şevk EUR 1,400 in respect of non-pecuniary damage, and EUR 1,500, jointly, for costs and expenses. (The judgment is available only in English.)

Violation of Article 5 §§ 3 and 5

Violation of Article 8

Violation of Article 13

No violation of Articles 2, 3, 6, 14 and 38

Uçar v. Turkey (no. 52392/99)

The applicant, Seydo Uçar, is a Turkish national who was born in 1948 and lives in Gaziantep (Turkey). He is the father of Cemal Uçar who was 26 years old at the time of the events. 

The facts are disputed by the parties.

According to the applicant, on 5 October 1999 Cemal Uçar was abducted by four armed men claiming to be policemen. The kidnappers kept him blindfolded, deprived him of food and subjected him to electric shock treatment. He was released by his captors on 2 November 1999. The kidnappers placed a balaclava over his head and told him to lie on the floor and that they would call the police. A few minutes later the police arrived and he was taken into custody for being in possession of a forged identity card which the applicant claimed was planted on him by his kidnappers. 

The applicant claimed that his son had been abducted and ill-treated by State agents or people acting with the support, knowledge or acquiescence of the authorities before being handed over to the police. 

The Government maintained that the applicant’s son was arrested on 2 November 1999 as he was seen acting suspiciously and found to be carrying a forged identity card. They denied any involvement in the kidnapping. 

The applicant’s son was examined by a doctor on the day of his arrest who noted that there were several injuries on various parts of his body. A second medical report drawn up on 11 November noted no injuries. On 11 November 1999 Diyarbakır State Security Court ordered his detention on remand. Cemal Uçar was then transferred to a Diyarbakır E-type prison.

According to Government records, on 24 November 1999 prison officers found Cemal Uçar hanging from a bunk bed by a belt. An onsite inspection was immediately carried out, an autopsy was performed and statements were taken from fellow prisoners and prison officers. The report concluded that the cause of death was mechanical asphyxia resulting from suspension.

The applicant alleged that his son was either killed by the State authorities or by the inmates of the prison ward where he had been incarcerated. The Government maintained that he had committed suicide.

The applicant filed several petitions requesting information on his son’s whereabouts and an investigation into his son’s kidnapping. On 11 November he was informed that he had been detained on remand. No proceedings were ever brought.

The applicant alleged that the Turkish State was responsible for his son’s abduction ill treatment and death. He also contended that his son had been kept in police custody for nine days without being brought before a judge and without having access to his family and a lawyer. He relied on Articles 2 (right to life), 3 (prohibition of torture), 5 (right to liberty and security), 6 (right to a fair trial within a reasonable time), 8 (right to respect for private and family life), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 38 (obligation to furnish necessary facilities for the examination of the case).

Concerning the applicant’s complaints under Article 2, the Court found that there was insufficient evidence to conclude that Cemal Uçar was, beyond reasonable doubt, killed by State agents or inmates of the prison ward, as alleged by the applicant. Furthermore, it found that the authorities had not failed to fulfil their positive obligation to protect the life of a prisoner. Referring in particular to the results of the two medical reports, the Court found that there was no evidence to suggest that the prison authorities knew that Cemal Uçar posed a risk to his own life and needed closer supervision. In addition, the Court considered that the investigation conducted into the death of applicant son’s death could be described as adequate and effective. The Court therefore found unanimously that there had been no violation of Article 2.

Concerning Articles 3 and 5 in respect of the disappearance of the applicant’s son, the Court found that there was insufficient evidence on which to conclude that he had been, beyond reasonable doubt, abducted and tortured by or with the connivance of State agents. Furthermore the Court observed that the applicant had not produced any evidence to support those allegations. Moreover, in his statements before the public prosecutor and the Diyarbakır State Security Court, Cemal Uçar did not give a detailed account of the abuse to which he was allegedly subjected while in police custody. As to the treatment of the applicant himself, the Court considered that there were no special factors which would justify finding a violation of Article 3. The Court therefore held unanimously that there had been no violation of Articles 3 and 5 in that respect.

Concerning Article 13, the Court observed that no attempts were made to find the applicant’s son and no attempts were made to obtain evidence in respect of the alleged abduction. It was particularly struck by the fact that although Cemal Uçar’s medical examination of 2November1999 revealed that he had been ill-treated and, despite his complaints to the State Security Court that he had been tortured for almost a month, no attempts were made to investigate his allegations. The Court held unanimously that there had been a violation of Article 13 in respect of the disappearance and ill-treatment of his son between 5 October and 2November 1999.

Concerning Article 5 in relation to the length of Cemal Uçar’s detention in police custody, referring to its previous case law, the Court could not accept that it was necessary to detain the applicant’s son for nine days without judicial intervention. The Court therefore concluded unanimously that there had been a violation of Article 5 § 3.

As to his inability to obtain compensation for the excessive length of detention in police custody, the Court noted that the length of Cemal Uçar’s custody period was in conformity with domestic law in force at the material time. Accordingly, a request for compensation for a period of nine days in police custody would not have succeeded before the domestic courts. In the absence of an enforceable right to compensation, the Court found unanimously that there had been a violation of Article 5 § 5.

Regarding the applicant’s complaint under Article 6 that his son had been denied access to a lawyer, since the charges against the applicant’s son were dropped after his death, the Court was not in a position to make an examination of the proceedings as a whole or assess the impact of the absence of representation at the initial stage of the proceedings. Accordingly, the Court held unanimously that there had been no violation of Article 6.

Concerning Article 8, the Court noted that Cemal Uçar’s detention in police custody between 2and 11 November 1999 undoubtedly caused anxiety for the applicant, bearing in mind the unexplained disappearance of his son since 5 October 1999. The Court also noted that at the time there was no legal provision in Turkish law governing contacts between a person held in police custody and the members of his or her family and that the Government had not specified the means at Cemal Uçar’s disposal which would have enabled him to communicate rapidly with his family following his detention in police custody. In the absence of a legislative framework providing concrete and effective protection against a violation of Article 8 at the time, the Court considered that the detention of Cemal Uçar in police custody for nine days without contact with his family constituted a violation of Article8. The Court held unanimously that there had been a violation of Article 8

On the basis of the evidence before it, the Court held unanimously that there had been no violation of Article 14.

As to the complaint und Article 38, the Court observed that the Government had submitted the requested information and materials and had therefore not fallen short of their obligations. It held unanimously that there had been no violation of Article 38.

The Court awarded the applicant EUR 10,500 for non-pecuniary damage and EUR 10,500 for costs and expenses. (The judgment is available only in English.)

Repetitive cases

In the following cases the Court has reached the same conclusions as in similar cases raising analogous issues under the Convention.

Çağdaş Şahin v. Turkey (no. 28137/02)Violation of Article 6 § 1 (fairness)

The applicant, Çağdaş Şahin, is a Turkish national who was born in 1966 and lives in Izmir.

In 10 May 2000 the applicant was arrested on suspicion of having aided and abetted the PKK (the Kurdistan Workers’ Party), an illegal organisation under Turkish law. He was detained on remand two days later and released pending trial on 3 August 2000. The proceedings against him were eventually discontinued. 

The applicant unsuccessfully brought proceedings requesting compensation. He claimed he had been unlawfully detained and had been deprived of the opportunity to be acquitted of the charges against him as the proceedings had been discontinued. During the proceedings the written opinions which the Principal Public Prosecutors submitted to the Izmir Assize Court and of the Court of Cassation on the merits of his claim and appeal respectively were never served on him.

The applicant complained in particular that he was denied a fair hearing as he had not been given an opportunity to reply to the written opinions submitted by the Principal Public Prosecutors. He relied on Article 6 § 1 (right to a fair trial).

The Court considered, as it had done in a previous case with similar facts, that the applicant’s right to adversarial proceedings had been infringed insofar as he was not given an opportunity to make written observations to the Public Prosecutor’s submissions. 

The Court held unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 1,000 for costs and expenses. (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

Erçıkdı and Others v. Turkey (no. 52782/99)

Fikri Demir v. Turkey (no. 55373/00)

Mut v. Turkey (no. 42434/98)

Fikri Demir and Rıdvan Mut are Turkish nationals who were born in 1971 and 1983 respectively. They were both convicted by a state security court for their membership of the PKK. Mr Demir was given the death sentence, which was subsequently commuted to life imprisonment, and Mr Mut was sentenced to five years and ten months’ imprisonment. 

In the case of Erçıkdı and Others the applicants are five Turkish nationals who were the Nazilli district directors of the Labour Party at the time of the events. In October 1997 the applicants were convicted by Izmir State Security Court for provoking hatred and hostility on the basis of a distinction between race and region. 

They complained, under Article 6 § 1 (right to a fair trial), that they had not been heard by an independent and impartial tribunal owing to the presence of a military judge on the bench of state security courts. They also complained of the unfairness of the proceedings leading to their conviction and raised other complaints under Article 6.

The Court held, unanimously, that there had been a breach of Article 6 §1 regarding the complaint based on a lack of independence and impartiality of the State Security Court. As regards the other complaints relating to the unfairness of the proceedings, the Court reiterated that a court whose lack of independence and impartiality had been established could not, in any circumstances, guarantee a fair trial to the persons subject to its jurisdiction. Accordingly, it was unnecessary to examine the complaints.

The Court held unanimously in each of these cases that the present judgments constituted in themselves sufficient just satisfaction for the non-pecuniary damage alleged by the applicants. It awarded Mr Demir EUR 1,000for costs and expenses, less the EUR685already received from the Council of Europe in legal aid, and Mr Mut EUR 2,200. The Court awarded the applicants in Erçıkdı and Others EUR 1,000 for costs and expenses. 

(The judgments are available only in French except for Erçıkdı and Others which exists only in English)

Mehmet Kılıç v. Turkey (no. 28169/02)Violation of Article 1 of Protocol No. 1

The applicant, Mehmet Kılıç, is a Turkish national who was born in 1927 and lives in Gaziantep (Turkey).

He complained of delays in the payment of supplementary compensation for expropriation. He relied on Article 1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair hearing within a reasonable time).

The Court concluded unanimously that there had been a violation of Article 1 of Protocol No. 1, and held that it was not necessary to examine separately the complaint under Article 6 § 1. it considered that the finding of a violation in itself constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 8,750 for pecuniary damage. (The judgment is available only in French.)
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Violation of Article 6 § 1 (length)

Katar and Others v. Turkey (no. 40994/98)Violation of Article 5 § 3

The applicants, Halil Katar, Abdullah Özcan and Sevkan Aytu, are Turkish nationals who were born in 1973, 1963 and 1958 respectively. At the material time they lived in Istanbul, Şırnak and Muğla.

In the course of a police operation conducted in Şırnak the applicants were arrested and taken into police custody on 22 April, 5 May and 15 May 1992 respectively. They were suspected of having links with the PKK (Workers’ Party of Kurdistan), proscribed as a terrorist organisation under Turkish law, and of having been involved in armed attacks. They were detained pending trial and criminal proceedings were instituted against them and 46 others.

The applicants were released during the proceedings: Mr Özcan and Mr Aytu on 17 February 1993 and Mr Katar on 12 June 1998. On 3 July 1998 Mr Özcan and Mr Aytu were acquitted while Mr Katar was sentenced to three years and nine months’ imprisonment. The Court of Cassation upheld Mr Özcan’s and Mr Aytu’s acquittal, but set aside the judgment against MrKatar and remitted the case to the state security court. In June 2004 the proceedings were still pending before the Turkish courts.

Relying on Article 6 § 1 (right to a fair trial within a reasonable time), the applicants complained of the length of the proceedings against them. Mr Katar also complained, under Article 5 § 3 (right to freedom and security), of the length of his detention pending trial.

The Court pointed out that Mr Katar had been kept in detention for six years and one month. The State security court had regularly ordered his continued detention, at the end of each hearing, giving almost always identical reasons each time relating to the nature of the crime with which he had been charged, the state of the evidence, the content of the file and the length of the detention. The Court acknowledged that the number of defendants and the seriousness of the offences concerned had made the case especially complex. However, it considered that the reasons given by the State security court had been insufficient to justify keeping the applicant in detention during that period. Consequently, the Court held, unanimously, that there had been a breach of Article 5 § 3 with regard to Mr Katar.

Regarding the length of the proceedings, the Court noted that they had lasted more than seven years and six months in respect of Mr Özcan and Mr Aytu and already more than 12 years in respect of Mr Katar. Having regard to the circumstances of the case, it considered that such periods were excessive and failed to meet the “reasonable-time” requirement. Accordingly, the Court held, unanimously, that there had been a breach of Article 6 § 1.

Under the head of non-pecuniary damage, the Court awarded Mr Katar EUR 8,000 and MrÖzcan and Mr Aytu EUR 6,000 each. It also awarded the applicants 1,000 EUR jointly for costs and expenses, less the EUR 701 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Tanrıkulu and Others v. Turkey (no. 60011/00)Violation of Article 6 § 1 (length)

The applicants, Tamer Tanrıkulu and Mehmet Zeki Deniz, are Turkish nationals born in 1972 and 1965 respectively.

They applicants were arrested on 10 February 1994, on suspicion of having links with an illegal armed organisation, and taken into police custody. On 24 March 1999 the Izmir State Security Court sentenced them both to life imprisonment for belonging to an armed group. The Court of Cassation upheld their conviction on 26 January 2000.

Relying on Article 6 § 1 (right to a fair trial), the applicants submitted that they had not been tried by an independent and impartial tribunal on account of the presence of a military judge on the bench of the state security courts. They also complained of the unfairness of the proceedings leading to their conviction and raised other complaints under Articles 6, 14 (prohibition of discrimination) and 34 (right of individual petition).

The Court declared the application admissible with regard to the complaints under Article 6 and the remainder of the application inadmissible. It held, unanimously, that there had been a breach of Article 6 §1 regarding the complaint based on a lack of independence and impartiality of the State security court. With regard to the other complaint based on the unfairness of the proceedings, the Court reiterated that a court whose lack of independence and impartiality had been established could not, in any circumstances, guarantee a fair trial to the persons subject to its jurisdiction. Accordingly, it held that there was no need to examine the complaint.

The Court noted further that the proceedings in question had lasted five years and 11 months. Having regard to the circumstances of the case, it considered that the period was excessive and failed to satisfy the “reasonable-time” requirement. Accordingly, the Court held, unanimously, that there had been a breach of Article 6 § 1.

As the applicants had not submitted any claim for just satisfaction within the time allowed, the Court held that there was no reason to award them an amount under Article 41. (The judgment is available only in French.)
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Başlık and Others v. Turkey (no. 35073/97)Violation of Article 6 § 1 (length)

The applicants, Aydın Başlık, Esral Karagöz, Yaşathak Aslan, Fercan Kaya and Nizamettin Doğan, are Turkish nationals who were born in 1960, 1961, 1952, 1960 and 1958 respectively. At the time of their application they were in Sağmalcılar Prison (Istanbul).

Mr Karagöz was arrested on 26 April 1991, Mr Aslan on 29 April and Mr Başlık, Mr Kaya and Mr Doğan on 30 April 1991, on suspicion of being involved in an armed robbery. On 19 February 1999 they were sentenced to life imprisonment for being members of an illegal organisation, Dev-Yol (Revolutionary Way). On 22 February 2000 the Court of Cassation dismissed an appeal on points of law by the applicants.

Relying on Article 6 § 1 (right to a fair hearing within a reasonable time), the applicants complained of the length of the criminal proceedings against them.

The Court noted that the proceedings in question had lasted almost nine years for two levels of jurisdiction. Having regard to the circumstances of the case, it found that such a period was excessive and did not satisfy the “reasonable-time” requirement. The Court therefore held unanimously that there had been a violation of Article 6 § 1.

As the applicants had not submitted a claim for just satisfaction, the Court considered that no award should be made to them under Article 41 (just satisfaction). (The judgment exists only in French.)

Berk v. Turkey (no. 41973/98)Friendly settlement

The applicants, Misbah Berk and his children Edip, Ayşe and Ferhat, are Turkish nationals who live in Diyarbakır (Turkey). Misbah and Edip Berk were born in 1944 and 1965 respectively.

On 22 October 1997 Misbah and Edip Berk were arrested and taken into police custody in connection with an investigation into the PKK. On 30 October 1997 they were placed in pre-trial detention and proceedings were brought against them for assisting an armed gang. They were released on 19 March 1998.

On 19 November 1998 Diyarbakır State Security Court found the applicants guilty as charged and sentenced them each to three years and nine months’ imprisonment.

The applicants complained of the excessive time they had spent in police custody and of the lack of a remedy by which to challenge the lawfulness of their detention. They relied on Article 5 (right to liberty and security).

The case has been struck out following a friendly settlement under which Misbah and Edip Berk are to receive EUR 2,500 each. (The judgment is available only in French.)

Çelik and Others v. Turkey (no. 56835/00)Violation of Article 6 § 1 (fairness)

İbrahim Yayan v. Turkey (no. 57965/00)

Violation of Article 6 § 1 (length)

Uzun v. Turkey (no. 48544/99)Violation of Article 6 § 1 (fairness)

In these three Turkish cases the applicants were charged with being members of illegal organisations and were convicted by a State security court. In the case of Çelik and Others the four applicants were given prison sentences of between 12 and 15 years for belonging to the DHP (Revolutionary People’s Party). Mr Yayan received penalties including a prison sentence of 12 years and six months for being a member of the THKP-C (Turkish People’s Liberation Party) and Ms Uzun was sentenced to 12 years and six months’ imprisonment for being a member of the illegal armed organisation Dev-Sol (Devrimci Sol – Revolutionary Left).

The applicants complained under Article 6 § 1 (right to a fair trial) that they had not had a fair hearing by an independent and impartial tribunal on account of the presence of a military judge on the bench of the State security court. In the cases of Çelik and Others and İbrahim Yayan the applicants also complained that the proceedings resulting in their conviction had been unfair, and raised other complaints under Article 6 of the Convention.

The Court held unanimously in all three cases that there had been a violation of Article 6 §1 as regards the complaint that the State security court had not been independent and impartial. As regards the other complaints relating to the unfairness of the proceedings, the Court reiterated that a court whose lack of independence and impartiality had been established could not in any circumstances guarantee a fair trial to the persons subject to its jurisdiction. It therefore considered that it was unnecessary to examine those complaints.

In Uzun the Court further noted that the proceedings in issue had lasted almost seven years and six months for two levels of jurisdiction. Having regard to the circumstances of the case, it found that such a period was excessive and did not satisfy the “reasonable-time” requirement. The Court therefore held unanimously that there had been a violation of Article 6 § 1 on that account also.

In the case of Çelik and Others the Court awarded the applicants EUR 1,500jointly for costs and expenses. In Uzun it awarded the applicant EUR 4,000 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgments are available only in French.)

Kökmen v. Turkey (no. 35768/02)Violation of Article 1 of Protocol No. 1

The applicant, Mehmet Kökmen, is a Turkish national who was born in 1933 and lives in Gaziantep (Turkey).

He complained of delays in the payment of additional compensation for the expropriation of his property, relying on Article 1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair hearing within a reasonable time).

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and considered that it was unnecessary to examine separately the complaint under Article 6. It held that the judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 14,000 in respect of pecuniary damage. (The judgment is available only in French.)
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Press release issued by the Registrar

CHAMBER JUDGMENT
ERDOĞAN AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Erdoğan and Others v. Turkey (application no. 19807/92). 

The Court held:

by six votes to one, that there had been a violation of Article 2 (right to life) of the European Convention on Human Rights in respect of the deaths of five men killed by Turkish security forces;

unanimously, that there had been a violation of Article 2 concerning Turkey’s obligation to conduct an effective investigation into the men’s deaths; and,

unanimously, that there had been a violation of Article 13 (right to an effective remedy).

Under Article 41 (just satisfaction), the Court awarded, by six votes to one, 30,000 euros (EUR), each, to the heirs of the five men for non-pecuniary damage. It also awarded, unanimously, EUR 3,000 to each of the applicants for non-pecuniary damage and EUR 12,000 to them, jointly, for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicants, all Turkish nationals, are relatives of İbrahim Erdoğan, Yücel Şimşek, İbrahim Ilcı, Cavit Özkaya and Hasan Eliuygun, suspected members of Dev-Sol (Revolutionary Left) – an extreme left-wing armed movement classified as a terrorist organisation by the Turkish judicial authorities – who were killed by the security forces in İstanbul on 12 July 1991. 

Hüseyin Erdoğan (born in 1933 and now deceased) was the father and Sevgi Erdoğan (born in 1956 and now deceased) was the wife of İbrahim Erdoğan. Esme Şimşek (1946) is Yücel Şimşek’s mother and Hüseyin Şimşek (1942) is his father. İsmail Hakkı Ilcı (1960) is İbrahim Ilcı’s brother and Nahit Özkaya (1962) is Cavit Özkaya’s brother. Mahmut Ali Eliuygun (born in 1926 and now deceased) was the father and Necla Nurlu (1956) is the sister of Hasan Eliuygun2.

According to the Turkish Government, the five men were among ten individuals killed during a police operation, in four different buildings in Istanbul, to apprehend terrorist suspects and bring them to trial. The victims had been under surveillance for some time and the area was sealed off. The police reports suggested that the deceased had opened fire when asked to surrender. The reports also stated that the deceased had been heavily armed, that they had opened fire first and that guns and rifles of various sizes, bombs, hand grenades and material used for producing explosives were found in the buildings. No member of the police force was killed or injured.

The applicants argued that the security forces had planned to kill rather than arrest the deceased individuals, given the lack of evidence of search or arrest warrants and, among other things, the fact that the security forces were not armed with non-lethal weapons such as CS gas or stun-grenades.

Professor Pounder, an independent forensic pathologist, found, among other things, no evidence of an exchange of fire within the main room of the apartment in the building where Ibrahim Erdogan and Yucel Şimşek were killed. Also, having examined the autopsy report relating to Cavit Özkaya, he found that five of the shots fired at the suspect appeared to have been fired from behind, while the only fatal wound to the front side of his body appeared to have been fired when the body was on a firm surface, such as the ground.

Criminal proceedings were subsequently brought against a total of 21 police officers. The courts found that, in three of the locations, the areas had first been sealed off and the deceased given warnings by megaphone. Certain witnesses stated that the deceased had started shooting from the windows and that the security forces had returned fire, while others stated that they could not tell clearly who had fired first. On the basis of that evidence, it was concluded that the police had been fired at first and that they had acted in legitimate self-defence. On 8 February 1995 the domestic courts therefore found no grounds for imposing any punishment on those police officers. On 13 November 1997 the police officers charged with the killing of İbrahim Ilcı and Bilal Karakaya were acquitted on the ground that the deceased had opened fire first and that the police officers had fired back in lawful self-defence.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 6 January 1992 and declared admissible on 16 January 1996.

Judgment was given by a Chamber of seven judges, composed as follows:

Josep Casadevall (Andorran), Judge,
Giovanni Bonello (Maltese),
Rait Maruste (Estonian),
Kristaq Traja (Albanian),
Stanislav Pavlovschi (Moldovan),
Ján Šikuta (Slovakian), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Michael O’Boyle, Deputy Registrar.

3.Summary of the judgment3 

Complaints

The applicants complained under Article 2 (right to life) that there had been a premeditated plan to kill the deceased individuals rather than to arrest them. Alternatively, they submitted that their relatives’ deaths had resulted from a use of lethal force that had been more than absolutely necessary. They further alleged that the investigation and criminal proceedings against certain members of the security forces were fundamentally flawed and ineffective. Under Article 6 § 1 (right to a fair hearing), they complained that there was no effective investigation and that they were denied access to a court. They also relied on Article 13 (right to an effective remedy).

Decision of the Court

Article 2

The killing of the applicants’ relatives

The Court found that the investigation which led up to the institution of criminal proceedings against the police officers concerned was marked by very serious deficiencies (see below under “investigation”). It had therefore to treat the findings of the domestic courts with some caution. The Court was also hampered by the absence of any contemporaneous documents recording the planning of the operations and the briefings given to the officers involved. 

Nevertheless, on the material available to it, the Court did not find it sufficiently established that within İstanbul Police there had been a conspiracy to kill the suspects or that the police officers entering the apartments had been instructed by superior officers to kill the suspects, irrespective of the existence of any justification for the use of lethal force. 

The Court noted that the Dev-Sol group had committed numerous crimes, including the assassination of many police officers, army officers or public prosecutors. That, coupled with the fact that the deceased had been followed by the police for months as Dev-Sol members, contributed to their being perceived as a dangerous threat in the eyes of the police. The Court accepted that police chiefs, while planning the operation, could reasonably assume that the suspected Dev-Sol members would be armed and likely to use their arms if confronted. It was also true that the authorities operated on the basis of limited information as to the actual weapons kept by the suspects on each of the premises. Consequently, the Court found that the police could reasonably have considered that there would be a need to resort to the use of their weapons in order to arrest the suspects or neutralise the threat posed by them. 

That said, serious questions nevertheless arose as to the organisation of the operation.The Turkish Government referred to the legal rules under which the police officers had acted. However, they did not explain how the rules concerning the use of force were implemented in practice and what controls were in place to ensure that they were respected. It appeared that the system in place did not give law-enforcement officials clear guidelines and criteria governing the use of force when carrying out arrests of dangerous suspects in peacetime. Thus, it was almost unavoidable that the authorities responsible for planning the arrest of the suspects enjoyed an excessively wide autonomy of action and took unconsidered initiatives. 

In the applicants’ case it was not clear whether, in applying those rules, police chiefs instructed the police officers executing the operation to identify themselves as such and to give a clear warning of their intent to use firearms with sufficient time for the warnings to be observed. Furthermore, the police authorities appeared to have made no distinction between non-lethal and lethal methods while planning the operation. The Court had been provided with no evidence that clear instructions were issued by superiors as to how to capture and detain the suspects alive or as to how to negotiate a peaceful surrender, which must have increased the risk to the lives of any who might have been willing to surrender. In fact, the police officers who entered the apartments appeared to have been provided only with guns and grenades and were not issued with non-lethal weapons. As a result, even though the suspects were surrounded and had taken no hostages whom they might have harmed, the storming of the premises, as planned and executed by the police authorities, could only be achieved in a manner which put the suspects’ lives in jeopardy. Those failures by the authorities amounted to a lack of appropriate care in the control and organisation of the arrest operation.

The manner in which the operations were actually carried out at the four locations also gave rise to concern. The precise course of events at the scene of the operations was unclear. There was conflicting evidence as to whether warnings were given to the suspects and as to whether the initial firing came from outside or inside the premises. Moreover, the lack of contemporaneous forensic and other evidence made it difficult to arrive at a clear assessment as to the manner in which the suspects lost their lives. It remained a striking feature of the case that, although all the alleged members of Dev-Sol were shot dead, none of the police officers was either killed or injured, despite the intensity of the exchange of fire which was alleged to have occurred in at least three of the locations. Further, the Court attached particular weight to Professor Pounder’s findings, which provided strong evidence that, in at least two of the locations, the suspects were not shot and killed in self defence during an exchange of fire, as suggested by the police reports. While such findings might perhaps have been refuted or explained by cogent evidence of a forensic or other nature, such evidence was not made available to the Court.

In sum, the Court found that in the planning and manner of execution of the operations there was a failure on the part of the national authorities to protect the right to life of the applicants’ relatives and that it had not been shown that the killing of the applicants’ relatives constituted a use of force which was no more than absolutely necessary. The applicants had therefore been the victims of a violation of Article 2.

Investigation

The Court reiterated that there were striking omissions in the conduct of the investigation, in particular the lack of:

any effective investigation into the planning of the coordinated operations at the four locations; 

photographs or sketch plans of the scenes of the incidents; 

fingerprint, ballistics or other forensic evidence; or,

contemporaneous individual statements by the police officers involved.

Those omissions seriously undermined the effectiveness of the investigation and the reliability of the findings; it also hampered the domestic courts in establishing the facts.The Court therefore concluded that there had been a further violation of Article 2 concerning the authorities’ failure to carry out an effective investigation into the events leading to the deaths of the applicants’ relatives. 

Articles 6 and 13

The Court considered that it was appropriate to examine the applicants’ Article 6 complaint under Article 13 and accordingly did not find it necessary to determine whether there had been a violation of Article 6 § 1.

The Court reiterated that the Turkish authorities had had an obligation to carry out an effective investigation into the circumstances of the deaths of the applicants’ relatives, but that no effective criminal investigation could be considered to have been conducted in accordance with Article 13. The Court found, therefore, that the applicants were denied an effective remedy in respect of the death of their relatives, and were thereby denied access to any other available remedies at their disposal, including a claim for compensation. There had therefore been a violation of Article 13.

Judge Gölcüklü expressed a dissenting opinion, which is annexed to the judgment.
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Ahmet Mete v. Turkey (no. 77649/01)Violation of Article 5 § 3

The applicant, Ahmet Mete, is a Turkish national who was born in 1950 and lives in Aydın (Turkey).

The applicant was arrested and detained on 8 July 2001 on suspicion of aiding and abetting the PKK. On 11 July 2001, the İzmir Public Prosecutor authorised the applicant’s detention in police custody until 13 July 2001. On 19 September 2002, the court convicted the applicant under Article 168 § 2 of the Criminal Code and sentenced him to 12 years and six months’ imprisonment.

The applicant complained, in particular, that the length of his detention in police custody was excessive. He relied on Article 5 (right to liberty and security), 6 (right to a fair hearing) and 8 (right to respect to private and family life). 

The Court recalled that detention in police custody lasting four days and six hours without judicial control fell outside the strict time constraints of Article 5 § 3 of the Convention, even though its purpose was to protect the community as a whole against terrorism. Even though the investigation of terrorist offences, as supposed in this case, presented the authorities with special problems, the Court could not accept that it was necessary to detain the applicant for five days without judicial intervention.

It therefore held unanimously that there had been a violation of Article 5 § 3. It declared the remainder of the application inadmissible

The Court awarded the applicant EUR 1,000 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.)

Sabri Taş v. Turkey (no. 21179/02)Revision

The applicant, Sabri Taş, is a Turkish national who was born in 1964 and lives in Batman (Turkey).

He was taken into custody on 7February 1993. On 5 March 1993 Batman Criminal Court ordered his remand in custody.

On 6 April 1993 and on 10 October 1994 the Public Prosecutor at Diyarbakır State Security Court filed two different bills of indictment accusing the applicant of being a member of an illegal terrorist organization and undermining the integrity of the State. Ultimately, on 31January 2002, the state security court convicted the applicant under Article 168/2 of the Criminal Code and sentenced him to 12 years and six months’ imprisonment. He was released the same day.

The applicant complained about his detention on remand and the criminal proceedings. He relied on Articles 5 § 3 (right to liberty and security) and 6 § 1 (right to a fair hearing).

In a judgment of 20 September 2005, the Court held that there had been a violation of Article6 § 1 and Article 5 § 3. The Court also decided to dismiss the applicant’s claims for just satisfaction as he had not submitted them within the specified time-limit.

On 22 September 2005 the applicant’s lawyer informed the Court that the applicant had never actually been requested to submit his just satisfaction claims and requested that the judgment be revised. His request was accepted.

The Court decided unanimously to revise its judgment of 20 September 2005 as regards the non-allocation of sums and, having regard to the parties’ submissions, awarded the applicant EUR 8,000 for non-pecuniary damage and EUR 2,500 for costs and expenses. (The judgment is available only in English.)

Repetitive cases

In the following cases the Court has reached the same findings as in similar cases raising the same issues under the Convention.

Bekir Özdemir v. Turkey (no. 23321/02)

Çerkez Kaçar v. Turkey (no. 23323/02)

Halil Kendirci v. Turkey (no. 23324/02)

İbrahim Halil Yiğit v. Turkey (no. 23322/02)

Özdemir and Others v. Turkey (no. 23325/02)

In these five cases the applicants, all Turkish nationals, complained of delays in the payment of additional expropriation compensation. They all relied on Article 1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair hearing within a reasonable time).

In each case, the Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and considered that it was not necessary to rule on the complaint under Article6 § 1. It held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and awarded them in respect of pecuniary damage and costs and expenses the overall sums set out below, expressed in euros. (The judgments are available only in French.)

	
	Pecuniary damage
	Costs and expenses

	Bekir Özdemir v. Turkey
	 500
	500

	Çerkez Kaçar v. Turkey
	2,500
	500

	Halil Kendirci v. Turkey
	1,500
	500

	İbrahim Halil Yiğit v. Turkey
	2,500
	500

	Özdemir and Others v. Turkey
	 500
	500
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Press release issued by the Registrar

CHAMBER JUDGMENT
ATAMAN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Ataman v. Turkey (application no. 46252/99). 

The Court held, unanimously, that there had been:

a violation of Article 2 (right to life) of the European Convention on Human Rights as regards the circumstances surrounding Mikail Ataman’s suicide;

a violation of Article 2 as regards the lack of an effective investigation; and

a violation of Article 13 (right to an effective remedy) of the Convention.

Under Article 41 (just satisfaction), the Court awarded the applicant 20,000 euros (EUR) for non-pecuniary damage and EUR 7,000 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

Abuzer Ataman is a 75-year-old Turkish national who lives in Adıyaman (Turkey). His son, Mikail Ataman, a 21-year-old conscript, was found dead on 16 January 1998. According to the official report, he had committed suicide, but the applicant believes that his son was killed.

Mikail Ataman carried out his military service in Kars. In September 1997 his family noticed that he was behaving strangely when he spoke to them by telephone, and grew anxious when they began to have trouble getting hold of him, particularly as they had learned that measures had been taken in respect of him since he was no longer allowed to carry a weapon or to leave the barracks. According to a family friend who visited him in Kars, Mikail Ataman’s psychological condition was alarming and required treatment.

The applicant arranged for his son to come home on annual leave. His family sought to have him treated in Malatya, where he absconded and was arrested by the military police, who found him in a state of delirium. On 4 November 1997 he was given a neuroleptic injection at Malatya Military Hospital. He was admitted to the psychiatric department of Mevki Military Hospital in Ankara, where a doctor reported on 19November 1997 that he showed symptoms of anxiety and that if they persisted he should be taken to hospital in the province where his unit was based. The certificate contained a note to the effect that “[the patient] should be registered and his unit informed”.

Mikail Ataman appeared to be in better health on his return to the barracks. However, his mental condition worsened again once his commanding officer, Captain U., had returned to the barracks.

On 16 January 1998 at 2 a.m. the applicant was informed that his son had killed himself while on duty in the garage at the barracks.

The military prosecutor immediately went to the scene and various investigative steps were taken. An autopsy revealed that the death had been caused by a bullet fired at the heart from point-blank range with a G3 rifle.

On a complaint by the applicant, the military prosecutor opened a preliminary investigation, in the course of which evidence was taken from members of the army and from relatives of the deceased. On 23 March 1998 the prosecutor decided that it was unnecessary to open a criminal investigation into the applicant’s son’s suicide.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 13 November 1998 and declared admissible on 11 September 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan Zupančič (Slovenian), President,
John Hedigan (Irish),
Riza Türmen (Turkish),
Corneliu Bîrsan (Romanian),
Margarita Tsatsa-Nikolovska (citizen of “the former Yugoslav Republic of Macedonia”),
Renate Jaeger (German),
Egbert Myjer (Netherlands), judges,

and also Vincent Berger, Jurisconsult.

3.Summary of the judgment2 

Complaints

The applicant complained under Article 2 about the circumstances in which his son had died while performing his military service and about the ineffectiveness of the criminal investigation into the death. He also relied on Articles 8 and 13.

Decision of the Court

Article 2

As regards Mikail Ataman’s death

The Court noted that it appeared from the evidence in the case file that Mikail Ataman had committed suicide.On the night of the incident he had been on duty in the garage at the barracks with two other conscripts, who had been on the other side of the garage and who, immediately after the shot had been fired, had found Mikail Ataman lying on the ground with his G3 rifle resting on his body.Expert assessments carried out at the scene had confirmed that version of events. Accordingly, the applicant’s allegations that his son had been killed were in fact based on supposition and were not capable of casting doubt on the relevance of the evidence showing that Mikail Ataman’s death had been suicide.

The issue for the Court to determine was whether the authorities had known or should have known that there was a real and immediate risk that Mikail Ataman would kill himself and, if so, whether they had done everything that could reasonably have been expected of them to avert that risk. The Court reiterated in that connection that States had an obligation to take preventive operational measures to protect all individuals whose lives were at risk, so that a State with compulsory military service – which entailed handling weapons – could be expected to display special diligence and to provide treatment appropriate to conditions in the armed forces for soldiers with psychological disorders. In the present case Turkey had not taken the practical measures that could reasonably have been expected of it, namely preventing the applicant’s son from having access to lethal weapons. The Court therefore held that there had been a violation of Article 2 on that account.

As regards the investigation into the circumstances of the death

The Court noted that although an investigation had been carried out immediately by the authorities, the military prosecutor had not sought to ascertain the reasons for the lack of communication between the psychiatric department of Ankara Military Hospital and the deceased’s superiors. Such inquiries could have been decisive in apportioning responsibility among the various authorities. The relevant findings would have been different according to whether the medical staff had omitted to inform Mikail Ataman’s unit about his psychological problems, or whether his superiors had been negligent in not taking the young conscript’s weapon away from him despite having been informed of his condition.

That being so, the Court concluded that Turkey had failed in its obligation to conduct an adequate and effective investigation into the circumstances of the applicant’s son’s death. It therefore held that there had been a violation of Article 2 on that account also.

Article 8

Having regard to its findings under Article 2, the Court did not consider it necessary to examine separately the complaint under Article 8.

Article 13

As the Court had already found, the criminal investigation had not provided an adequate framework for apportioning responsibility among the medical authorities and the superior officers in passing on or assessing information about Mikail Ataman’s condition – in other words, about the precise circumstances surrounding his death. That being so, it could not be said that an effective criminal investigation had been conducted in accordance with Article13. The Court therefore held that there had been a violation of that provision.
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Violation of Article 10

Aydın Tatlav v. Turkey (no. 50692/99)Violation of Article 6 § 3 (b)

Erdoğan Aydın Tatlav is a Turkish national who was born in 1957 and lives in Istanbul.

He is a journalist and the author of a book calledİslamiyet Gerçeği (The reality of Islam), the first edition of which was published in 1992. He mainly put forward the idea that religion had the effect of legitimising social injustices by portraying them as “God’s will”. The book was published in its fifth edition in October 1996. In four years 16,500 copies of the book were published in all.

Following a complaint, the applicant was questioned by the prosecutor and charged with “publishing a work designed to defile one of the religions”. On 19 January 1998 he was sentenced to one year’s imprisonment, which was converted into a fine. The applicant unsuccessfully appealed on points of law.

The applicant complained that his conviction had been in breach of Article 10 (freedom of expression) of the European Convention on Human Rights. Relying on Article 6 (right to a fair trial), he also complained of the unfairness of the proceedings that had led to his conviction. 

The European Court of Human Rights noted that certain passages of the book contained strong criticism of religion in the socio-political sphere. However, the Court did not perceive an insulting tone to the comments aimed directly at believers or an abusive attack against sacred symbols, in particular Muslims, who on reading the book could nonetheless feel offended by the caustic commentary on their religion. The Court also took account of the fact that although the book had first been published in 1992, no proceedings had been instituted until 1996, when the fifth edition came out. It also noted that it was following a complaint by an individual that the prosecution had instituted proceedings against the applicant.

With regard to the punishment imposed on Mr Aydın Tatlav, the Court considered that a criminal conviction involving, moreover, the risk of a custodial sentence, could have the effect of discouraging authors and editors from publishing opinions about religion that were not conformist and could impede the protection of pluralism, which was indispensable for the healthy development of a democratic society.

That being the case,the Court considered that the interference in question had not been “proportionate to the aim pursued” and held accordingly, unanimously, that there had been a violation of Article 10.

The Court pointed out that it had already held that failure to communicate the Principal Public Prosecutor’s opinion, having regard to the nature of his observations and the defendant’s inability to reply in writing, breached Article 6. Finding no reason to depart from that conclusion, the Court held, unanimously, that there had been a breach of Article 6 § 3 b).

Under Article 41 (just satisfaction), the Court awarded Mr Aydın Tatlav 3,000 euros (EUR)for non-pecuniary and pecuniary damage, and EUR 52 for costs and expenses.

No violation Article 2 (death)

Violation of Article 2 (investigation)

Halit Çelebi v. Turkey (no. 54182/00)Violation of Article 13

The applicant, Halit Çelebi, is a Turkish national who was born in 1940 and lives in Istanbul. His son, Hayrullah Çelebi, was shot dead in November 1995 during a shoot-out with the security forces in Istanbul. He was 26 years old.

The facts are in dispute between the parties.

The applicant claimed that his son had been the victim of an extra-judicial killing.

The Turkish Government maintained that, after being tipped off by a presumed member of the PKK (Workers’ Party of Kurdistan), the security forces had attempted to arrest Hayrullah Çelebi and Biral Akbalık on 16 November 1995. When the police officers had ordered them to surrender, the men had opened fire and run off ignoring orders to stop. A shoot-out had ensued during which the applicant’s son was injured. He had died while being taken to hospital. MrAkbalık, who had given himself up to the police, confirmed that version of events before retracting his earlier statement during the criminal proceedings against him. 

An inquest was opened immediately. In the course of the inquest an incident report was drawn up and a search carried out at the scene of the incident, which resulted in Hayrullah Çelebi’s weapon being found and 21 bullet shells. The autopsy showed that the victim had been hit by two bullets in the back and had died of internal haemorrhaging. In addition, an opinion had been obtained from a ballistics expert in respect of the weapons belonging to the police officers and the deceased and the bullet shells found at the scene and statements taken from the police officers who taken part in the operation, Birol Akbalık and the applicant and his wife.

In March 1996 proceedings for murder were instituted against the six police officers who had taken part in the events in question. The applicant joined the proceedings as a civil party and sought, among other things, a further inquiry. The Assize Court dismissed his claims and, in a judgment of 27 November 1998, acquitted the police officers on the ground that they had acted in self-defence. That judgment was upheld by the Court of Cassation.

The applicant complained that his son had been killed in circumstances that violated Article 2 (right to life) of the Convention and that there had not been an adequate and effective investigation into the death. Relying also on Article 13 (right to an effective remedy), he alleged that he had not had an effective remedy in that regard.

The Court noted that the applicant’s allegations that his son had been the victim of an extra-judicial execution were not based on sufficiently concrete and verifiable facts: they were not conclusively corroborated by any witness statement, apart from that of Birol Akbalık, or any other evidence. In those conditions, the conclusion that the applicant’s son had been the victim of extra-judicial execution was hypothetical and speculative rather than based on sound evidence. Accordingly, the Court found that Hayrullah Çelebi had been killed during a shoot-out with the security forces. The fact that fingerprints had not been taken from the victim’s weapon and the existence of powder on his hands had not been verified did not in itself undermine that conclusion.

The Court noted, among other things, that the use of force by the police officers was the direct result of the violent reaction by Hayrullah Çelebi. They had been justified in thinking that there was a real risk that one of them or a civilian would be injured or killed by the fugitive, and in believing in good faith that it was necessary to retaliate in order to eliminate all risks. Moreover, the suspect’s flight had confronted the members of the security forces with developments to which they had had to react on the sport and rapidly adapt their conduct. Of the 21 bullets fired during the clash, 12 had been fired by police officers and nine by the fugitive. In that connection it should be noted that the role of the members taking part in the operation had been predetermined; three had been in charge of the arrest and the three others in charge of the perimeter. Moreover, only the first had used their weapons and had done so in conformity with the conditions laid down in the relevant rules. Accordingly, the Court held that the use of lethal force had not exceeded what had been “absolutely necessary” in order to“defend any person against violence” and in particular “effect a lawful arrest”. Consequently, the Court concluded, unanimously, that there had not been a violation of Article 2 regarding the death of Hayrullah Çelebi.

Regarding the investigation into the death of the applicant’s son, the Court noted deficiencies liable to jeopardise the effectiveness of it. It observed in particular that evidence had not been heard from Birol Akbalık, the only known eyewitness to the shoot-out, in the Assize Court despite the fact that his evidence was crucial since it would have allowed a more reliable reconstruction of the incident. Furthermore, the presence of powder on the victim’s hand had not been verified whereas there had been an autopsy of the body; and fingerprints had not been taken from the weapon during the ballistics expert report or beforehand. Those measures might have been essential for establishing with accuracy the circumstances of the incident and verifying the applicant’s allegations. Lastly, although there had been nothing to prevent it, the request for a reconstruction of the events at the scene of the shoot-out had been dismissed by the Assize Court. 

That being so, the Court concluded that the investigation had not been sufficiently meticulous; that had jeopardised the possibility of establishing with a higher degree of certainty the circumstances of the death of the applicant’s son. It therefore concluded, unanimously, that there had been a violation of Article 2 on that point.

Lastly, the Court held that no effective criminal investigation could be considered to have been conducted in accordance with Article 13. Accordingly, it concluded unanimously that there had been a violation of that provision.

For just satisfaction, the Court awarded Mr Çelebi EUR 6,000 for non-pecuniary damage and EUR 3,000for costs and expenses, less the EUR 685 already received from the Council of Europe in legal aid.
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Chamber judgments concerning Turkey

The European Court of Human Rights has today notified in writing the following two Chamber judgments, neither of which is final1. (The judgments are only available in French.)

Violation of Article 3 (inhuman treatment)

Akkurt v. Turkey (application no 47938/99)Violation of Article 13

Saygılı v. Turkey (no. 57916/00) Violation of Article 3 (inhuman treatment)

The applicants, Ali Akkurt and Ali Haydar Saygılı, are Turkish nationals who were born in 1959 and 1973 respectively and live in Istanbul.

On 10 February 1994 Mr Akkurt was arrested by the anti-terrorist branch of the Istanbul security police and taken into police custody. At the end of his custody period, on 24February 1994, the applicant was examined by a doctor, who observed that his body showed no signs of ill-treatment but that the applicant felt some pain. Later that day, when examined again by a doctor, Mr Akkurt was found to be suffering from back pain. After being remanded in pre-trial detention the applicant underwent a further medical examination on 2 March 1994. The ensuing report recorded pain at the tips of the toes on his right foot, obtusion and pain around the armpits, weakness and tingling in the right leg and lumbago.

Mr Saygılı was arrested and taken into police custody on 9 December 1996, on suspicion of belonging to an illegal organisation. At the end of his custody period, on 16 December 1996, he was seen by a doctor, who observed old traces of bruising on his left shoulder.

The applicants complained to the prosecutor that they had been ill-treated while in police custody. Mr Akkurt stated in particular that he had been subjected to electric shocks at the tips of his toes and to “Palestinian hanging”, having his hands tied together behind his back and then being suspended by his arms. Mr Saygılı claimed that he had also been suspended by his arms, had been blindfolded, had received blows to his genitals and had had his neck squeezed to the point of suffocation. Criminal proceedings were brought against the police officers responsible for their police custody and the applicants joined those proceedings to claim damages. The proceedings resulted in the acquittal of the police officers concerned.

The applicants complained of ill-treatment they had sustained while in police custody and of the lack of a remedy under Turkish law by which to complain of such treatment. They relied on Articles 3 (prohibition of torture and inhuman or degrading treatment) and 13 (right to an effective remedy) of the European Convention on Human Rights.

The European Court of Human Rights reiterated that when a person was injured while in police custody, when they were entirely under the supervision of police officers, strong presumptions of fact would arise in respect of injuries occurring during that period.

The Turkish Government had failed to provide any explanation for the cause of the injuries observed on the applicants’ bodies, after Mr Akkurt had spent 14 days in custody and Mr Saygılı seven days, without any access to a lawyer. Whilst the injuries on Mr Saygılı’s body did not quite correspond to those that would have been left by the ill-treatment complained of, those observed on Mr Akkurt’s body were consistent with the treatment that he described to the prosecutor.

The Court considered that it had not been established, in particular given the failure to have a medical report drawn up at the start of police custody, that the injuries in question had occurred during the arrest or had been caused by previous actions of third parties.

Having regard to all the particulars available to it and to the fact that the Government had failed to provide any plausible explanation, the Court found it established in both cases that the injuries described in the medical reports had originated in inhuman treatment for which Turkey bore the responsibility. Accordingly, the Court held, unanimously in both cases, that there had been a violation of Article 3.

The Court did not find it necessary to examine the complaint under Article 13 in the Saygılı case and held unanimously that there had been a violation of Article 13 in the Akkurt case.

By way of just satisfaction, the Court awarded Mr Akkurt 15,000 euros (EUR) in respect of non-pecuniary damage and EUR 3,000 for costs and expenses, and awarded Mr Saygılı EUR5,000 for non-pecuniary damage and EUR285 for costs and expenses.
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Violation of Article 10

Alinak and Others v. Turkey (no. 34520/97)Violation of Article 6 § 1 (fairness)

The applicants, Mahmut Alınak, Sedat Yurttaş, Sırrı Sakık and Ahmet Türk, are all Turkish nationals. They were born in 1952, 1961, 1942 and 1957 respectively and live in Ankara. They are former Members of Parliament from the political party DEP (Demokrasi Partisi – Democracy Party) who were elected on the list of the political party SHP (Sosyal Demokrat Halkçı Parti – People’s Social Democrat Party) in the 1991 elections.

In March 1994 the National Assembly lifted the parliamentary immunity of some of the DEP’s MPs, including that of the applicants. In June 1994 the Constitutional Court ordered the dissolution of the DEP on the ground that it had undermined the territorial integrity of the State and national unity.

On 8 December 1994 Ankara State Security Court sentenced Mr Sakık and Mr Alınak to three years’ imprisonment, Mr Türk to 15 years’ imprisonment and Mr Yurttaş to seven-and-a-half years’ imprisonment, on the ground that they had engaged in intensive separatist activity, in particular by giving speeches under the PKK banner. On 11 April 1996 the State security court, following the remittal of the case by the Court of Cassation, reduced the applicants’ prison sentences to 14 months.

With the exception of Mr Yurttaş, who had already raised the complaint in a separate application to the European Court of Human Rights, the applicants contended that their convictions had interfered with their right to freedom of expression and had entailed a violation of Article 10 (freedom of expression). Moreover, they complained under Article 6 (right to a fair trial) that the proceedings resulting in their conviction had been unfair.

The Court noted that, in the impugned speeches, the applicants had mainly been calling for recognition of Kurdish identity and had condemned the “policy of violence” implemented by Turkey in areas where the majority of citizens were of Kurdish origin. In that connection the Court reiterated that, while freedom of expression was important for everybody, it was especially so for an elected representative of the people, who represented his electorate, drew attention to their preoccupations and defended their interests.

The Court considered that the reasons given by the Turkish courts could not in themselves be regarded as sufficient to justify the interference with the applicants’ right to freedom of expression. It was true that certain particularly virulent passages of the speeches in question had painted a most negative picture of the policy that Turkey had once implemented in respect of the Kurdish question and had thus given that policy a hostile connotation. However, the Court noted that the applicants had been speaking in their capacity as politicians in the context of their role as figures of Turkish political life, that they had not incited violence, armed resistance or even an uprising, and that their comments had not amounted to hate speech, which, in the Court’s opinion, was the essential element to be taken into consideration. The Court also took into account the nature and severity of the punishment imposed on the applicants.

In those circumstances the Court held, unanimously, that there had been a violation of Article 10 in respect of Mr Alınak, Mr Sakık and Mr Türk.

Moreover, the Court held, unanimously, that there had been a violation of Article 6 § 1 as regards the complaint that the State security court had lacked independence and impartiality. Reiterating that a court whose lack of independence and impartiality had been established could not in any circumstances guarantee a fair trial to the persons subject to its jurisdiction, the Court considered that it was not necessary to examine the other complaints concerning the unfairness of the proceedings.

By way of just satisfaction, the Court awarded Mr Alınak, Mr Sakık and Mr Türk EUR 7,500 each in respect of non-pecuniary damage. In addition, it awarded the applicants EUR 4,000 jointly for costs and expenses. (The judgment is available only in French.)

Violation of Article 10

Ergin v. Turkey (no. 6) (no. 47533/99)Violation of Article 6 § 1 (fairness)

The applicant, Ahmet Ergin, is a Turkish national who was born in 1973 and lives in Istanbul.

The applicant, who was the editor of the newspaper Günlük Emek (Everyday Work), published in September 1997 an article entitled “Giving the conscripts a send-off, and collective memory” (Asker uğurlamalar ve toplumsal hafıza), which formed a critique of the now-traditional ceremony to mark the departure of soldiers leaving to perform their military service; in literary language the author explained that the enthusiasm surrounding those departures was a denial of the tragic end which awaited some of the conscripts concerned, namely death or mutilation.

On 20 October 1998 the General Staff Court found him guilty of incitement to evade military service and sentenced him to two months’ imprisonment, which it commuted to a fine. An appeal by the applicant on points of law was dismissed on 10 February 1999.

The applicant submitted that his conviction had infringed his freedom of expression and breached Article 10. Relying on Article 6 (right to a fair trial), he further complained that the proceedings that had led to his conviction had been unfair, in particular on account of the General Staff Court’s lack of independence and impartiality.

The Court considered that the reasons given by the Turkish courts could not be regarded in themselves as sufficient to justify the interference with the applicant’s right to freedom of expression. It observed, among other things, that, although the words used in the offending article gave it a connotation hostile to military service, they did not exhort the use of violence or incite armed resistance or rebellion, and they did not constitute hate-speech, which, in the Court’s view, was the essential element to be taken into consideration. The article had been published in a newspaper on sale to the general public and did not seek, either in its form or in its content, to precipitate immediate desertion.

The Court found that the applicant’s criminal conviction did not correspond to a pressing social need and had therefore not been “necessary in a democratic society”. It therefore held unanimously that there had been a violation of Article 10.

As regards the complaint relating to the independence and impartiality of the General Staff Court, the Court first took formal note of the information supplied by the Turkish Government to the effect that Turkish legislation had been amended to bring it into line with Convention requirements. 

It considered that the determination of criminal charges against civilians by courts composed, if only in part, of members of the armed forces could be held to be compatible with Article 6 only in exceptional circumstances; it derived support in that approach from developments at international level in recent years. It expressed the view that the power of military criminal justice should not extend to civilians unless there were compelling reasons justifying such a situation, and if so only on a clear and foreseeable legal basis.

It further considered that it was understandable that the applicant, a civilian standing trial before a court composed exclusively of military officers, charged with offences relating to propaganda against military service, should have been apprehensive about appearing before judges belonging to the army, which could be identified with a party to the proceedings. Accordingly, the applicant could legitimately fear that the General Staff Court might allow itself to be unduly influenced by partial considerations. The applicant’s doubts about the independence and impartiality of that court could therefore be regarded as objectively justified. The Court therefore held unanimously that there had been a violation of Article6§1. 

As regards the other complaint about the unfairness of the proceedings, the Court reiterated that a court whose lack of independence and impartiality had been established could not, in any event, guarantee a fair trial to those subject to its jurisdiction; it therefore considered that there was no cause to examine the complaint concerned.

By way of just satisfaction, the Court awarded the applicant EUR 2,000 for non-pecuniary damage and EUR 1,500EUR for costs and expenses. (The judgment is available in French and English.)

Maçin v. Turkey (no. 52083/99)Violation of Article 5 §§ 3 and 4

Mehmet Ertuğrul Yılmaz and Others v. Turkey (no. 41676/98)Violation of Article 5 § 3

Rüzgar v. Turkey (no. 59246/00)Violation of Article 5 §§ 1 (c) and 3

Maçin v. Turkey

Emrullah Maçin and Riza Maçin are Turkish nationals who were born in 1974 and 1962 respectively. The applicants were both arrested and taken into police custody on 29September 1998 in the course of an operation against the PKK. On 5 October 1998 they were brought before a judge, who ordered the release of Riza Maçin and placed Emrullah Maçin in detention pending trial.

Mehmet Ertuğrul Yılmaz and Others v. Turkey 

Mehmet Ertuğrul Yılmaz, Murat Han, Gültekin Açık and Çiçek Han are Turkish nationals who were born in 1969, 1970, 1973 and 1970 respectively. They are currently prisoners in the prisons of İzmir and Uşak (Turkey). They were arrested on suspicion of belonging to an illegal organisation, the TKP/ML-B (Türkiye Komünist Partisi / Marksist-Leninist Birlik– Communist Party of Turkey/Marxist-Leninist Union), and taken into police custody on 16December 1996, except for Mrs Han, who was arrested on 18 December. On 24 December 1996, they were brought before a judge, who placed them in detention pending trial.

Rüzgar v. Turkey 

Zeki Rüzgar is a Turkish lawyer who was born in 1966 and lives in Ankara. He was arrested on suspicion of belonging to an illegal armed organisation, the DHKP/C (Devrimci Halk Kurtuluş Partisi / Cephesi, Revolutionary Party/Front for the Liberation of the People), and taken into police custody on 8 January 1999. He remained in police custody until 13 January, when he was brought before a judge who placed him in detention pending trial.

In the above three Turkish cases the applicants complained, among other allegations, of the length of time they had been held in police custody; they relied on Article 5 (right to liberty and security). In the Maçin case the applicants further complained that they had not had a remedy whereby they could complain of the excessive length, and in the Rüzgar case the applicant complained that his detention in police custody had been unlawful. 

The Court noted that Mr Emrullah Maçin and Mr Riza Maçin had been held in police custody for six days, the applicants in the Mehmet Ertuğrul Yılmaz and Others case between seven and nine days and Mr Rüzgar, five days. It could not accept that it had been necessary to detain the applicants for such a length of time before taking them before a judge. It accordingly held unanimously that there had been violations of Article 5 § 3 in all three cases.

As regards the lack of a remedy to challenge the duration of detention by the police, the Court observed that it had repeatedly held that the remedy provided in Article 128 § 4 of the Code of Criminal Procedure which the Turkish Government had relied on did not satisfy the requirements of Article 5 § 4. Consequently, in the Maçin case, the Court also found a violation of Article 5 § 4.

Lastly, the Court noted that in the Rüzgar case the public prosecutor had extended the applicant’s detention in police custody beyond the four days he was empowered to authorise, without any warrant from a judicial authority. The additional period could not therefore be considered to have been lawful, and the Court unanimously found a violation of Article5§1(c).

By way of just satisfaction, the Court awarded Mr Emrullah Maçin and Mr Riza Maçin EUR1,000each for non-pecuniary damage and EUR 1,500jointly for costs and expenses, less EUR 685 already received from the Council of Europe in legal aid. In the MehmetErtuğrul Yılmaz and Others case it awarded, for non-pecuniary damage, EUR 1,500 to Mrs Çiçek Han and EUR 2,500each to Mr Yılmaz, Mr Açık and Mr Murat Han. It also awarded the applicants EUR 870jointly for costs and expenses. Lastly, the Court awarded MrRüzgar EUR 2,000for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgments are available only in French.)
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Hasan Ceylan v. Turkey (no. 58398/00)Violation of Article 5 § 3

The applicant, Hasan Ceylan, is a Turkish national who was born in 1964 and lives in Istanbul.

On 9 October 1994 the applicant was arrested on suspicion of membership of an illegal organisation and was later remanded in custody. On 24 December 1999 he was convicted of aiding and abetting members of an illegal organisation.

Between those two dates İstanbul State Security Court held a number of hearings during which the applicant’s continued detention on remand was ordered. The court repeatedly relied on “the nature of the offence and the state of the evidence” in their decisions.

The applicant complained about the length of his detention on remand. He relied on Article 5 § 3 (liberty and security).

The Court noted the lack of sufficient reasoning in the domestic court’s decisions to prolong the applicant’s remand in custody and that the reasons that were given did not justify the entire length of his detention.

The Court concluded that the length of the pre-trial detention, which lasted five years and two months, taken together with the stereotyped reasoning of the court, exceeded the “reasonable-time requirement” and held unanimously that there had been a violation of Article 5 § 3. The applicant was awarded EUR 4,500 in respect of non-pecuniary damage and EUR 285 for costs and expenses. (The judgment is available only in English.)

Kiper v. Turkey (no. 44785/98) Violations of Article 6 § 1 (length § fairness)

Violation of Article 5 § 3

Violations of Article 6 § 1 (length § fairness)

Şuyur v. Turkey (no. 13797/02)

The first applicant, Nihat Kiper was born in 1970 and was serving his prison sentence at Adıyaman Prison at the time the application was lodged. The second applicant, Abdürrezzak Şuyur, is currently serving life imprisonment. They are both Turkish nationals.

Mr Kiper was arrested on 19 March 1993 and was later remanded in custody. He was charged with harbouring members of the PKK, concealing their weapons and holding meetings for the organisation in his house. In March 1997 Diyarbakır State Security Court convicted him as charged and sentenced him to 12 years and six months’ imprisonment and barred him from public service. The Court of Cassation upheld that judgment on 15 June 1998.

Mr Şuyur was taken into custody on 26 April 1993 on suspicion of being a member of a terrorist organisation and was later detained on remand. In June 1993 he was also accused of aiding and abetting that organisation. The State Security Court ordered the applicant’s continued detention 58 times basing their decision each time on the nature of the offence, the state of evidence and the content of the file. On 27 December 2001 he was sentenced to death by Diyarbakır State Security Court. The sentence was later commuted to life imprisonment. That judgment was upheld by the Court of Cassation on 10 July 2002.

Both applicants complained, among other things, about the length and fairness of the criminal proceedings. They both relied, in particular, on Article 6 § 1 (right to a fair trial within a reasonable time). Mr Şuyur also complained about the length of his detention on remand. He relied on Article 5 § 3 (liberty and security). 

The Court noted the lack of sufficient reasoning in the domestic court’s decisions to prolong Mr Şuyur’s remand in custody. It also found that the reasons that were given could not justify the entire duration of his detention. It therefore concluded that the length of his pre-trial detention, lasting well over eight-and-a-half years, taken together with the stereotyped reasoning used by the court, was excessive, and held unanimously that there had been a violation of Article 5 § 3.

As in a number of similar cases, the Court found that the applicants’ concerns regarding the independence and impartiality of the State Security Court due to the presence on the bench of a military judge could be regarded as objectively justified. It therefore concluded, unanimously, that there had been a violation of Article 6 § 1 in both cases. It also noted that in no circumstances could a court whose lack of independence and impartiality had been established grant a fair trial to those within its jurisdiction; accordingly it found that it was not necessary to consider the applicants other complaints under Article 6 § 1.

The Court noted that the proceedings in question had lasted five years and three months in Mr Kiper’ case and more than nine years and two months in Mr Şuyur’s case. Having regard to the circumstances of each case, it considered that such a length of time was excessive and failed to satisfy the “reasonable time” requirement. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1.

Mr Kiper was awarded EUR 2,000 for non-pecuniary damage and EUR 370 for costs and expenses and MrŞuyur was awarded EUR 8,000 for non-pecuniary damage and EUR 2,500 for costs and expenses. (The judgments are available only in English.)
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Violation Article 1 of Protocol No. 1

Doğrusöz and Aslan v. Turkey (no. 1262/02)

The applicants, Edip Doğrusöz and Mehmet Aslan, are Turkish nationals who were born in 1931 and 1930 and live in Ankara and Hatay (Turkey), respectively.

In 1965 the applicants bought a plot of land in Hatay from the Samandağ Municipality. On 16December 1999 the Samandağ first instance court annulled the applicants’ title in accordance with the coastal law, holding that the land in question had to be under the authority of the State as it was located within the coastline area. The applicants appealed unsuccessfully. 

The applicants complained that the authorities’ deprived them of their land without payment of compensation. They relied on Article 1 of Protocol No. 1.

The Court noted that Samandağ Civil Court’s decision to register the land in the name of the Treasury was prescribed by law and that it was not in dispute that that impugned measure was in the public interest. However, the Court considered that, in the absence of adequate compensation in exchange for their property, a fair balance had not been struck between the demands of the general interest of the community and the requirements of the protection of the individual’s fundamental rights. Consequently it held unanimously that that there had been a violation of Article 1 of Protocol No. 1 and awarded the applicants EUR26,000 for non-pecuniary damage. (The judgment is available only in English.)

Violation of Article 6 § 1 (length) Violation of Article 8 Violation of Article 13

Ebru and Tayfun Engin Çolak v. Turkey (no. 60176/00)

The applicants, Ebru Çolak and her son Tayfun Engin Çolak, are Turkish nationals who were born in 1973 and 1991 respectively and live in Bursa (Turkey).

On 2 April 1992 the applicant, acting in her own name and on behalf of her son (second applicant), brought a paternity suit in Istanbul district court against Emrah İpek, a folk-singer, claiming that he was her child’s biological father.

On 19 December 1994 that court attributed paternity to Emrah İpek, on the basis of the blood and genetic test results, which were 99.77% conclusive, and all the other evidence before it. It ordered the registrar-general to amend the child’s birth certificate to include the name of Emrah İpek.

On 7 February 1996 the Court of Cassation, ruling on an application for the judgment to be varied, quashed the judgment of 19 December 1994 and remitted the case to the first-instance court, which ordered supplementary tests to be carried out at the Ministry of Justice’s Forensic Institute.

Between 24 July 1996 and 11 February 1999 the District Court fixed 11 appointments for DNA tests. The defendant did not attend any of them. In the meantime, on 10 December 1998, the court decided to lodge a complaint for abuse of authority with the public prosecutor against the police officers responsible for executing an arrest warrant. It also decided to notify Emrah İpek that failure on his part to submit to DNA tests would be construed as an admission of paternity.

On 28 February 2000 the Institute concluded in its report that paternity could be attributed to Emrah İpek with 99.99% certainty. On 17 May 2000 the court ruled that he was the father. On 18 January 2001 the Court of Cassation upheld the judgment of the lower court.

The various stages of the proceedings received wide media coverage because of Emrah İpek’s celebrity status.

The applicants complained of the excessive length of the proceedings and of the lack of a judicial forum to which a complaint might be submitted. They argued that, throughout that period, they had been in the media spotlight because Emrah İpek was a celebrity, and that if they had received maintenance, the child would have had a better life and education. They relied on Article 6 § 1 (right to a fair hearing within a reasonable time), Article 13 (right to an effective remedy) and Article 8 (right to respect for private and family life).

The Court noted that a period of over eight years and nine months was to be taken into consideration for a case of no great complexity at five levels of jurisdiction. The Court found that such a length of time was excessive, particularly in view of the applicants’ interest in the dispute, and did not meet the reasonable-time requirement. Accordingly, the Court held unanimously that there had been a violation of Article 6 § 1.

The Court found that the civil proceedings had failed to strike a fair balance between the applicants’ right to establish the truth as to the boy’s paternity without undue delay, and the right of the alleged father not to have to undergo DNA tests. In conclusion, the inability of the domestic courts to settle the paternity issue in a timely manner had left the applicants in a prolonged state of uncertainty as to the child’s individual identity. The applicants’ right to respect for their private life had thus been breached and the Court held, by five votes to two, that there had been a violation of Article 8.

The Government had failed to indicate the existence of any specific remedy by which the applicants might have complained about the length of the proceedings. Accordingly, the Court held unanimously that there had been a violation of Article 13 because of the lack in domestic law of a remedy allowing the applicants to assert their right to a ruling on their case within a reasonable time.

The Court awarded the applicants, jointly, EUR 12,000 in respect of non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in French.)

EUROPEAN COURT OF HUMAN RIGHTS

340

13.6.2006

Karakaş v. Turkey (no. 76991/01) 

Violation of Article 5 § 3 Violation of Article 6 § 1 (length)

Hüseyin Karakaş is a Turkish national who was born in 1968 and lives in Bartın (Turkey). 

As part of an operation carried out against the PKK (Workers’ Party of Kurdistan), a terrorist organisation proscribed under Turkish law, the applicant was arrested on 10 April 1996 in possession of a false identity document. Explosives were subsequently seized at his place of work and, while he was in police custody, he admitted being a member of the PKK. Mr Karakaş was placed in pre-trial detention and criminal proceedings were instituted against him for being a member of an illegal organisation and engaging in separatist activity. 

On 30 May 2001 the applicant was convicted as charged and sentenced to 15 years’ imprisonment. His conviction was quashed on 24 January 2002 and remitted to the State Security Court for a fresh examination. On 25 October 2004 the applicant was sentenced to life imprisonment. That judgment was also quashed on 28 June 2005 and the case is currently pending before Istanbul Assize Court.

The applicant, who is still in detention, made a number of unsuccessful applications for release.

Relying on Articles 5 § 3 (right to liberty and security) and 6§1 (right to a fair trial within a reasonable time), the applicant complained of the length of his pre-trial detention and of the criminal proceedings brought against him.

The Court noted that the applicant had now spent eight years and nine months in pre-trial detention. For the purposes of keeping him in detention, the Turkish courts had used an almost identical, not to say stereotyped reasoning, referring to the nature of the crime with which he had been charged, the state of the evidence and the contents of the file. On four occasions they had even failed to give reasons for their decisions. In the Court’s view, the grounds relied on did not justify keeping the applicant in detention for such a long period. Accordingly, the Court held, unanimously, that there had been a violation of Article 5 § 3.

Furthermore, the Court noted that the proceedings complained of had lasted more than ten years and one month to date. Having regard to the circumstances of the case, it held that the proceedings were excessively long and failed to satisfy the “reasonable time” requirement. Accordingly, the Court concluded, unanimously, that here had been a breach of Article 6 § 1.

By way of just satisfaction, the Court awarded the applicant EUR 8,000for non-pecuniary and pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

Başboğa v. Turkey (no. 64277/01)

Kutal and Uğraş v. Turkey (no. 61648/00)

Violation of Article 6 § 1 (fairness)

The applicants are Turkish nationals. Mehmet Ata Başboğa was born in 1966 and was detained in Aydın Prison when he lodged his application before the Court. Firet Kutal and Volkan Uğraş were both born in 1982 and were detained in Muş Prison and Buca Prison (Turkey) respectively when they lodged their applications.

In 1998 Mr Başboğa was sentenced by a state security court to five years’ imprisonment for his membership of the PKK (Workers’ Party of Kurdistan), an illegal organisation. MrKutal and Mr Uğraş were sentenced to two years and six months’ imprisonment in 1999 for assisting that organisation.

Relying on Article 6 (right to a fair hearing), the applicants alleged, in particular, that their case had not been heard by an independent and impartial tribunal because of the presence of a military judge in the composition of state security courts.

The Court held unanimously in those two cases that there had been a breach of Article 6 §1 on account of the lack of independence and impartiality of the State Security Court. Regarding the other complaints based on the unfairness of the proceedings in the case of Kutal and Uğraş, the Court reiterated that a court whose lack of independence and impartiality had been established could not, in any circumstances, guarantee a fair trial to the persons subject to its jurisdiction and held, accordingly, that it was unnecessary to examine the other complaints.

The Court concluded that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. Under the head of costs and expenses, it awarded EUR 1,000 to Mr Başboğa and EUR 1,500 jointly to Mr Kutal and Mr Uğraş. (The judgments are available only in French.)

Çağlar and Others v. Turkey (no. 57647/00)

Dolgun v. Turkey (no. 67255/01)

Ergün v. Turkey (no. 45807/99)

Fatma Bakır v. Turkey (no. 76603/01)

Kara Midilli v. Turkey (no. 76498/01)

Kavraroğlu and Others v. Turkey (no. 76698/01)

Mustafa Yıldırım v. Turkey (no. 76719/01)

Okur v. Turkey (no. 76567/01)

Titiz and Others v. Turkey (no. 67144/01)

Topakogöz v. Turkey (no. 76481/01)

Tulumbacı and Others v. Turkey (no. 76571/01)

Yusuf Sarı v. Turkey (no. 76797/01) Violation of Article 1 of Protocol No. 1

The applicants, who are all Turkish nationals, all complained of delays in payment of additional compensation for expropriation. They relied on Article 1 of Protocol No.1 (protection of property). Other than in the case of Ergün v. Turkey, the applicants also relied on Article 6§ 1 (right to a fair trial within a reasonable time).

The Court concluded unanimously in each case that there had been a violation of Article 1 of Protocol No. 1 and took the view that it was not necessary to consider separately the complaint under Article 6 § 1. It held that the finding of a violation in itself constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and in respect of pecuniary damage and costs and expenses awarded them the total amounts set out below, expressed in euros. (The judgments are available only in French, except for Titiz and Others v. Turkey and Dolgun v. Turkey which are available only in English.)

	
	Pecuniary damage 
	Costs and expenses

	Çağlar and Others v. Turkey (no. 57647/00)
	36,772
	1,000

	Dolgun v. Turkey (no. 67255/01)
	1,310
	35

	Ergün v. Turkey (no. 45807/99)
	45,000
	1,000

	Fatma Bakır v. Turkey (no. 76603/01)
	4,334
	1,000

	Kara Midilli v. Turkey (no. 76498/01)
	43,665
	1,000

	Kavraroğlu and Others v. Turkey (no. 76698/01)
	13,140
	1,000

	Mustafa Yıldırım v. Turkey (no. 76719/01)
	13,406
	1,000

	Okur v. Turkey (no. 76567/01)
	8,997
	1,000

	Titiz and Others v. Turkey (no. 67144/01)
	1,280
	35

	Topakogöz v. Turkey (no. 76481/01)
	2,344
	1,000

	Tulumbacı and Others v. Turkey (no. 76571/01)
	2,735
	1,000

	Yusuf Sarı v. Turkey (no. 76797/01)
	2,794
	1,000
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Havva Dudu Esen v. Turkey (no. 45626/99)No violation of Article 2 (effective investigation)

The applicant, Havva Dudu Esen, is a Turkish national who was born in 1954 and lives in Bolu (Turkey).

During the night of 9 to 10 October 1994 the applicant’s father, Tahir Esen, was killed in the village of Nadas (Kıbrısçık/Bolu), near a reservoir 100 metres from his home as he was digging out a channel. The following day the public prosecutor and members of the gendarmerie went to the scene to make initial inquiries and obtain statements from the villagers. An autopsy established that the deceased had been hit by approximately 127 lead pellets and had died of internal bleeding.

Following a ballistics test, one of the deceased’s neighbours was charged with involuntary homicide. He was acquitted for lack of evidence in July 1995.

In 1997 a new prosecutor reopened the file and heard evidence from some 10 witnesses. Following a fresh ballistic test, it turned out that the powder found on the scene of the crime had come from a calibre 12 gauge cartridge, contrary to what had been indicated in the first ballistic report. The public prosecutor therefore summoned all the villagers possessing calibre 12 gauge hunting rifles for questioning, issued search warrants in respect of three of houses and ordered the seizure of two rifles and their ammunition. Another neighbour was charged, but in September 1997 he, too, was acquitted for lack of evidence.

The applicant complained under Article 2 (right to life) that the investigation into her father’s death had been ineffective.

The Court noted that the authorities had reacted to the murder on the day after the incident and had taken a whole series of measures and initiated investigations. In the light of the circumstances of the case, it could not be said that the competent authorities had failed to take action to determine the circumstances in which the applicant’s father had been killed.

As to the error in the first ballistic report, the Court could not conclude that it had affected the determination of criminal liability.

In these circumstances, it held unanimously that there had been no violation of Article 2 of the Convention. (The judgment is available only in French.)

Örs and Others v. Turkey (no. 46213/99)

Violation of Article 5 § 3 Violation of Article 6 §§ 1 and 3 (c)

The seven applicants, Saime Örs, Sevim Aktaş, Behzat Örs, Hakan Eyi, Nevzat Çiftçi, Kadri Teymur and Hüseyin Arslan are all Turkish nationals.

All the applicants apart from Saime Örs were arrested on 13 May 1996 and taken into police custody in connection with an investigation into an illegal organisation known as “Ekim”. Saime Örs was arrested the following day. Under police interrogation Saime Örs, Sevim Aktaş and Nevzat Çiftçi made statements admitting membership of the organisation. They later claimed that their confessions had been extracted under torture.

On 24 May 1996, the day their period in police custody ended, the applicants were examined by a forensic doctor, who found that Nevzat Çiftçi, Kadri Teymur, Hakan Eyi and Sevim Aktaş had bruising to the body and pain in the arms, Behzat Örs a two centimetre long and one cm deep cut to the testicles and Saime Örs pain in the arms. The applicants were brought before a judge who ordered their detention pending trial.

Following a complaint by Hakan Eyi, criminal proceedings were instituted against the police officers on duty while the applicants were in police custody on the grounds of ill-treatment. The proceedings were extinguished under the statute of limitations in June 2003.

On 10 March 1997 Nevzat Çiftçi and Nevzat Çiftçi were found guilty of leading an armed gang and were convicted to terms of seven and six years’ imprisonment respectively. Kadri Teymur was found guilty of membership of an illegal armed organisation and received a three-year sentence. Saime Örs and Sevim Aktaş were found guilty of aiding and abetting an armed organisation and sentenced to ten months’ imprisonment. Hakan Eyi and Hüseyin Arslan were acquitted. The state security court reduced Kadri Teymur’s sentenced to two years and six months’ imprisonment after the case had been remitted to it following an appeal on points of law.

Relying, inter alia, on Article 5 § 3 (right to be brought promptly before a judge) and Article6 §§ 1 and 3 (right to a fair trial), the applicants complained among other things of the length of time they had been held in police custody and of procedural unfairness.

The Court noted that the applicants had been held in police custody for 10 or 11 days. It did not accept that it had been necessary to hold them for so long without bringing them before a judge and therefore held unanimously that there had been a violation of Article 5 § 3.

The Court was struck by the fact that, despite the strong presumption that members of the security services were responsible for the alleged ill-treatment and the fact that criminal proceedings were pending against them, the state security court had nonetheless admitted the confessions and statements allegedly extracted under torture in evidence for the prosecution, even though under Turkish law it was not possible for inferences unfavourable to the defence to be drawn from such evidence.

The Court considered that, owing to the absence of a lawyer and the breach of the privilege against self-incrimination, the procedural guarantees available in the case before it had not prevented confessions allegedly obtained under torture from being used. Since the Court of Cassation had failed to remedy those defects, the Court held that there had been a violation of Article 6 §§ 1 and 3 (c) as regards Saime Örs, Sevim Aktaş, Kadri Teymur and Behzat Örs.

It awarded each of the applicants and Hanım Çiftçi, Nevzat Çiftçi’s widow, who had pursued the proceedings on his behalf, EUR 3,500 for non-pecuniary damage. It also made a joint award of EUR 1,500 for costs and expenses.(The judgment is available only in French.)

Tan and Others v. Turkey (no. 42577/98) No violation of Article 6 § 1 (length)

The five applicants, Mustafa Nail Tan, Hüseyin Kılıçarslan, Salim Ateş, İsmet Şen and Hüseyin Yürekli, are all Turkish nationals, who were born respectively in 1933, 1944, 1957 and 1941. At the material time, they worked for the Agricultural Bank of the Republic of Turkey.

On 12 January 1990 they were charged with abuse of authority and corruption. On 10December 1997 the Court of Cassation upheld their convictions and prison sentences for misappropriation.

The applicants complained under Article 6 § 1 (right to a fair trial with a reasonable time) of, inter alia, the length of the criminal proceedings.

The Court noted that the proceedings had lasted seven years and 11 months for six levels of jurisdiction. Assessing the length of the proceedings as a whole, and taking into account in particular the complexity of the case and the applicants’ conduct, it found that in the very special circumstances of the case the length of the proceedings had not been unreasonable. It therefore held unanimously that there had been no violation of Article 6. (The judgment is available only in French.)

Vayiç v. Turkey (no. 18078/02)

Violation of Article 5 § 3 Violation of Article 6 § 1 (length)

The applicant, İsrafil Vayiç, is a Turkish national born in 1963 who lived in Istanbul at the material time.

On 9 September 1996 the applicant was taken into police custody by police officers from the Anti-Terrorist Branch of the Istanbul Security Headquarters on suspicion of being a member of an illegal organisation. He was subsequently detained pending trial.

Istanbul State Security Court dismissed the applicant lawyer’s applications for release and repeatedly ordered the applicant’s continued detention having regard to “the nature of the offence and the state of the evidence”. It later relied on the seriousness of the charges against him and the risk that he might abscond. The applicant was eventually released on pending trial on 19 October 2001

On 31 January 2003, after some thirty hearings, the State Security Court convicted the applicant under Article 168 § 2 of the Criminal Code and sentenced him to 12 years and six months’ imprisonment. The Court of Cassation later quashed that decision and the case was remitted to the Istanbul Assize Court. 

The proceedings resumed on 2 September 2004 and several warrants were issued for the applicant’s arrest as he did not respond to summonses issued by the court. The proceedings are still pending.

The applicant complained about the length of his detention pending trial and the length of the criminal proceedings against him. He relied on Articles 5 § 3 (liberty and security) and 6 § 1 (right to a fair trial within a reasonable time).

The Court found that the reasons given by the Istanbul State Security Court were, in part, expressed in identical, stereotyped terms and, taken alone, could not justify holding the applicant in detention for over five years. In addition, the Court noted that there was lack of special diligence on the part of the authorities which further delayed the criminal proceedings. In the light of those considerations, the Court held unanimously that that the length of the applicant’s detention pending trial violated Article 5 § 3.

When calculating the length of proceedings, the Court recalled that when an accused person fled from a State which respected the principle of the rule of law, it might be assumed that he or she was not entitled to complain of the unreasonable duration of the proceedings following that flight, unless sufficient reason could be shown to rebut that assumption. Since no such reasons have been adduced, the relevant period had to be regarded as having ended on 19 October 2001, the day of the applicant’s release pending trial. 

The Court therefore noted that the period of the proceedings to be taken into account lasted over five years and one month. Having regard to the circumstances of the case, it considered that such a length of time was excessive and failed to satisfy the “reasonable time” requirement. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 3,000 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available in English.)

Yaşaroğlu v. Turkey (no. 45900/99) No violation of Article 2

The applicant, Fatma Yaşaroğlu, is a Turkish national who was born in 1969 and lives in Istanbul. Her husband, Erkan Yaşaroğlu, was accidentally killed in August 1990 by a police officer who was trying to arrest him.

At 11 a.m. on 11 August 1990 the police went to Mr Yaşaroğlu’s home. He was suspected of burglary of his employer’s shop. After initially denying that he was the person the police were looking for, he tried to escape. According to the police report, despite verbal warnings and four warning shots that were fired by the two police officers who gave chase, he continued to run away. After some two kilometres, as the men were crossing a field, one of the officers tripped over causing his gun to discharge fatally wounding Mr Yaşaroğlu, who was approximately 30 metres away.

A criminal investigation was launched immediately. Statements were taken, an autopsy was performed on the body and ballistic experts were instructed to determine the number of shots that had been fired, the range at which they had been fired, and the probability of their having being fired accidentally. At the end of the investigation, the police officer concerned was charged with voluntary homicide and detained pending trial.

On 24 May 1995 the Assize Court found that the police officer had no case to answer, as the forensic report did not exclude the possibility that the weapon had discharged when he fell to the ground, there was no evidence to refute that defence and, in particular, that he had been acting in the course of his duties as a police officer. On 30 October 1997 the administrative court ordered the Ministry of the Interior to pay the applicant compensation for the death of her husband at the hands of a police officer.

Relying on Article 2 (right to life), Article 13 (right to an effective remedy) and Article 6 § 1 (right to a fair hearing), the applicant complained of the death of her husband, whom she alleged had been deliberately killed during the police chase, and of the failings of the investigation into his death.

The Court declared the applicant’s complaints under Article 2 admissible and her complaints under Articles 13 and 6 § 1 inadmissible.

It noted that there was no evidence to suggest “beyond all reasonable doubt” that the applicant’s husband had been intentionally killed or that his death had taken place in circumstances that were liable to engage Turkey’s responsibility. It therefore held unanimously that there had been no violation of Article 2 on account of Mr Yaşaroğlu’s death.

With regard to the investigation into his death, the Court observed that the authorities had conducted a judicial investigation that satisfied the requirements of Article 2 and that the applicant, who had been represented by a lawyer, had been able to play an active part in the proceedings in the Assize Court as an intervening party. Nor had she complained of any failings in the investigation at any stage of the proceedings. The Court therefore held unanimously that there had been no violation of Article 2 on account of the investigation into Mr Yaşaroğlu’s death.
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Ayaz and Others v. Turkey (no. 11804/02)Violation of Article 5 §§ 3 and 4

The applicants, 13 Turkish nationals, were arrested and taken into police custody in April 2001 in connection with police operations against an illegal organisation, the PSK-KPD (Revolutionary Party of Kurdistan). 

The applicants complained under Article 5 §§ 3 and 4 (right to liberty and security) of the length of time they had been held in police custody and their inability to obtain a review of the lawfulness of their detention.

The Court noted that the applicants had been held in police custody for periods ranging between five and seven days. It could not accept that it should have been necessary to hold them for that length of time without bringing them before a judge and held unanimously that there had been a violation of Article 5 § 3.

In the absence of any satisfactory explanation by the Turkish Government, it held unanimously that there had been a violation of Article 5 § 4 on account of the lack of a remedy enabling the applicants to complain of the length of time they had been held in police custody.

As regards just satisfaction, the Court awarded the applicants a total of EUR 18,500 for non-pecuniary damage and EUR 3,000 jointly for costs and expenses. (The judgment is available only in French.)

Eytişim Ltd. Şti. v. Turkey (no. 69763/01)Violation of Article 10

The applicant company, Eytişim Ltd. Şti., is a publishing house which publishes documentary magazines and books in Istanbul under the name of Ürün.

In September 2000 the applicant company published a book entitled “The Documents of the Fifth Congress of the Communist Party of Turkey” (Türkiye Komünist partisi 5. Kongre belgeleri), which took place in 1983. The book contained various contributions on historical, economic and political topics and the programme of the Turkish Communist Party concerning “the national Kurdish problem” which was drafted at its Fifth Congress in 1983. The cited passages purported to provide a brief record of the “conditions of fascism in Kurdistan” and “the need for the Turkish and Kurdish peoples to engage in a common combat”. They also proposed “an action plan to defend the democratic national rights of the Kurds”.

The public prosecutor’s office issued instructions for the seizure of the books and instituted criminal proceedings charging the editor of the applicant company with separatist propaganda. However, the police were unable to make any seizures as all 150 copies of the book had been sold. On 28 March 2003 the editor was sentenced, among other things, to 13 months and 10 days’ imprisonment.

The applicant company complained of the seizure of the book, in particular, under Article 10 (freedom of expression) .

The Court accepted that the use of expressions such as “the conditions of fascism”, “chauvinistic pressures”, “to support the Kurds’ right to secede”, “the combat of the two peoples against the common enemy” lent a degree of virulence to the passages concerned. However, when taken in context, the remarks could not be considered to constitute incitement to violence, hostility or hatred between citizens. They did not contain a call for bloody revenge or seek to stir hatred or violence.

The Court found that the grounds that had been relied on by the Turkish courts could not be regarded by themselves as sufficient to justify the interference with the applicant company’s right to freedom of expression. It therefore held unanimously that there had been a violation of Article 10 and awarded the applicant company EUR 2,000 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)

Violation of Article 5 § 3

Gökçe and Demirel v. Turkey (no. 51839/99)Violation of Article 6 § 1 (length)

The applicants, Caferi Sadık Gökçe and Rıza Demirel, are Turkish nationals who were born in 1975 and 1969, respectively, and were detained in Gebze Prison (Turkey) at the time of their application to the Court.

On 9 March 1995 the applicants were arrested by police officers from the anti-terrorist branch of the Istanbul Security Directorate on suspicion of membership of an illegal armed organisation, namely the DEV-SOL (Revolutionary Left). In March 1995 the applicants were brought before the public prosecutor at the Istanbul State Security Court who ordered their detention on remand. In April 1995 they were indicted under Article 168 § 2 of the Criminal Code. 

Several hearings were held during which the applicants alleged they had been ill-treated whilst in detention. At the end of each hearing the court dismissed the applicants’ request to be released pending trial and ordered their detention on remand. It justified its decisions having regard to the state of the evidence, the nature of the offence, the content of the case file and the duration of their detention on remand. The applicants were finally released pending trial on 24 September 1999. In December 2003 the state security court convicted the applicants as charged and sentenced them to 12 years and six months’ imprisonment. That judgment was quashed on appeal and the proceedings are still pending before the first-instance court.

The applicants complained that they had been subjected to ill-treatment while in police custody. They also complained about the length of their detention on remand. They also alleged that the prosecution against them and the judgment of the state security court had both been based on their statements which had been elicited under torture by the police. They relied on Articles 3 (prohibition of inhuman or degrading treatment), 5 § 3 (right to be brought promptly before a judge), 6 § 1 (right to a fair trial within a reasonable time) and 13 (right to an effective remedy).

The Court declared the complaints concerning the length of the applicants’ detention on remand and the criminal proceedings against them admissible and the remainder of the application inadmissible.

The Court noted the lack of sufficient reasoning in the domestic court’s decisions to prolong the applicants’ detention pending trial and that the state security court ordered the applicants’ continued detention on remand using identical, stereotyped terms. Accordingly, it concluded that the length of the applicants’ detention on remand, which lasted over four years and six months had not been justified and held unanimously that there had been a violation of Article 5 § 3.

The Court noted that the proceedings in question had lasted ten years and ten months. Having regard to the circumstances of the case, it considered that such a length of time was excessive and failed to satisfy the “reasonable time” requirement. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1.

The Court awarded each applicant EUR 10,000 in respect of non-pecuniary damage and EUR 1,500, jointly, for costs and expenses. (The judgment is available only in English.)

Sertkaya v. Turkey (no. 77113/01)Violation of Article 6 § 1 (length)

The applicant, Abbas Sertkaya, is a Turkish national who was born in 1974 and lives in Muş (Turkey).

On 12 July 1995 the Public Prosecutor at Istanbul State Security Court filed an indictment accusing the applicant and four other suspects of terrorist offences involving the setting of forest fires in Bursa in 1994. In May 1996 the applicant was arrested and detained on remand and in November 1999 he was released pending trial. He was eventually acquitted in a judgment which became final on 21 February 2001.

The applicant complained in particular about the length of the proceedings relying on Article 6 § 1 (right to a fair trial within a reasonable time).

The Court noted that the proceedings in question had lasted five years and seven months. Having regard to the circumstances of the case, it considered that such a length of time was excessive and failed to satisfy the “reasonable time” requirement. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 3,420 in respect of non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.)

Tamer and Others v. Turkey (no. 235/02)Violation of Article 5 § 3

The applicants, Fazıl Ahmet Tamer, Erol Kaplan and Hasan Demir, are Turkish nationals who were born in 1966 and 1967 and live in Istanbul. Mr Tamer and Mr Demir are lawyers.

The applicants were arrested on 19 April 1994 on suspicion of being members of an illegal organisation, the Party for the Liberation of the People of Turkey/Union for Radical Reform – Forces for the Liberation of the People (THKP/Yeniden Kuruluş Birliği/ Halk Kurtuluş Güçleri). They were taken into police custody and criminal proceedings were brought against them for membership of an armed illegal organisation, aiding and abetting such organisation, and attempting to overthrow the constitutional order of the Republic of Turkey. They were accused of a number of acts of violence.

The applicants made various applications for bail, all of which were dismissed by the state security court, which cited the nature of the alleged offence, the state of the evidence and the need to gather further evidence. On 30 May 2001 the state security court granted the applicants bail in view of the possibility of their being charged with a lesser offence, the fact that all the evidence in the case had been assembled and the length of their detention. The case is currently pending before the Turkish courts.

The applicants complained under Article 5 § 3 (right to liberty and security) of the length of their detention pending trial.

The Court noted that the applicants had been held in pre-trial detention for approximately seven years and one month. The state security court had at regular intervals at the end of each hearing remanded them in custody on grounds that were almost always identical, even stereotyped, concerning the nature of the alleged offence, the state of the evidence, the content of the case file and the length of detention.

The reasons relied on by the state security court could not suffice by themselves to justify the applicants’ continued detention for such a long period. The Court therefore held unanimously that there had been a violation of Article 5 § 3 and awarded each of the applicants EUR 6,000 for non-pecuniary damage and, jointly, EUR 2,000 for costs and expenses. (The judgment is available only in French.)

Kömürcü v. Turkey (no. 77432/01)Violation of Article 6 § 1 (fairness)

The applicant, Aytekin Kömürcü, is a Turkish national who was born in 1970 and lives in Mardin (Turkey). In July 2000 he was sentenced to three years and nine months’ imprisonment for aiding and abetting an illegal organisation. The Court of Cassation dismissed his appeal on points of law on 12 February 2001.

Relying on Article 6 § 1 (right to a fair trial), the applicant complained of procedural unfairness in the proceedings before the Court of Cassation in that he had had no means of replying to the Principal Public Prosecutor’s submissions.

The Court reiterated that, having regard to the nature of the Principal Public Prosecutor's submissions, the fact that the defendant was not given an opportunity to make written observations in reply would amount to a violation of Article 6 § 1. It therefore held unanimously that there had been a violation of that provision and awarded the applicant EUR1,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Konuk v. Turkey (no. 49523/99)

Yılmaz and Barım v. Turkey (no. 47874/99)

The applicants, Ali Konuk, Bilgin Yılmaz and Burhan Barım, are Turkish nationals who were born in 1952, 1972 and 1968, respectively. They were serving their prison sentences at Bergama Prison (Turkey) at the time of the application.

The applicants were given prison sentences by a state security court for, among other things, being members of an illegal organisation, the TIKB (Turkish Revolutionary Communist Union). Relying, in particular, on Article 6 § 1 (right to a fair trial), the applicants contended that their cases had not been heard by an independent and impartial court, because a military judge had sat on the bench of the court which tried them. 

The Court found that the applicant’s concerns regarding the independence and impartiality of the state security court could be regarded as objectively justified. It therefore held unanimously, that there had been a violation of Article 6 § 1. 

It also noted that in no circumstances could a court whose lack of independence and impartiality had been established grant a fair trial to those within its jurisdiction; accordingly it found that it was not necessary to consider the applicants other complaints under Article 6.

In the case of Konuk v. Turkey, it held that the finding of a violation constituted sufficient just satisfaction for non-pecuniary damage and awarded the applicant EUR 2,000 for costs and expenses. The applicants in the case of Yılmaz and Barım v. Turkey did not submit a claim for just satisfaction within the specified time-limit. (The Konuk judgment is available in French and the Yılmaz and Barım, in English.)
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Three Chamber judgments concerning Turkey

The European Court of Human Rights has today notified in writing its Chamber judgments1 in the cases of Hüseyin Karakaş v. Turkey (No. 2) (application no. 69988/01), Köylüoğlu v. Turkey (no. 45742/99) and Uçkan v. Turkey (no.42594/98). (The judgments are available only in French.)

In each of these cases the Court held unanimously that there had been:

a violation of Article 3 (prohibition of inhuman and degrading treatment) of the European Convention on Human Rights on account of the treatment to which the applicants had been subjected while in police custody;

In the cases of Hüseyin Karakaş v. Turkey (No. 2) and Köylüoğlu v. Turkey, the Court also held unanimously that there had been:

a violation of Article 13 (right to an effective remedy) of the Convention.

In the case of Uçkan v. Turkey, the Court also held unanimously that there had been:

a violation of Article 6 § 1 (right to a fair trial) on account of the lack of independence and impartiality of the state security court.

By way of just satisfaction, the Court awarded 10,000 euros (EUR) each for non-pecuniary damage to Mr Karakaş and Mr Uçkan, and EUR 5,000 to Mr Köylüoğlu. It awarded EUR 2,500 for costs and expenses (less the EUR 715 received in legal aid) to Mr Karakaş, and EUR 1,500 (less the EUR 630 received in legal aid) to Mr Uçkan.

1.Principal facts

The applicants are three Turkish nationals. Hüseyin Karakaş and Muhittin Köylüoğlu were born in 1968 and 1961 respectively and live in Istanbul. Esat Uçkan was born in 1959 and, at the material time, was in Bergama Prison (Turkey).

Hüseyin Karakaş

On 10 April 1996, following an operation against the PKK, Mr Karakaş was arrested and taken into police custody. On 20 April 1996 he was the subject of a medical examination which found no trace of violence on his body. He was examined a second time by a doctor on 24 April 1996. The second report, while finding no traces of violence, noted that the applicant complained of pain and numbness in his arms and shoulders. The same day the applicant confessed, but maintained that the confession had been obtained by the use of violence. In particular, he alleged that he had been subjected to “Palestinian hanging” (hanging by the arms) and to electrical shocks.

After being transferred to Bayrampaşa Prison, the applicant was examined by a doctor who found that he had several injuries to his arms, signs of a scabbed wound on the right side of the stomach and bruising to the right leg, pain in his toes, both shoulders and arms and numbness in both hands.

The applicant lodged complaints in 1996 and 2000 alleging ill-treatment, which resulted in findings that there was no case to answer.

On 30 May 2001 Istanbul State Security Court found the applicant guilty of membership of an armed terrorist gang and sentenced him to 15 years’ imprisonment.

Köylüoğlu

Mr Köylüoğlu, a lawyer by profession, is founder and member of several human rights associations. He was arrested following an identity check on 7 February 1998. The same day he lodged a complaint against the police officers who arrested him, alleging ill-treatment. In particular, he alleged that he had been stripped, struck on the head and threatened with being killed. The police officers, meanwhile, lodged a complaint for resistance of authority and insult.

The same day the applicant was examined by a doctor who found tenderness in the area of the right ear. A second examination noted a two-centimetre swelling to the left side of the back of the head and tenderness and swelling to the right ear. The applicant was released the following day, on 8 February 1998.

The applicant was prosecuted for insulting members of the security forces in the exercise of their duties and was acquitted on 15 May 1998. In April 2000 the proceedings concerning the applicant’s complaint against the police officers were discontinued.

Uçkan

Mr Uçkan was arrested and taken into police custody on 28 March 1997 on suspicion of belonging to the illegal armed organisation DHKP/C (People’s Revolutionary Liberation Party/Front) and of involvement in bomb attacks. According to the report on his arrest, the applicant had injured himself slightly on the right cheek in attempting to flee. The same day and the following day he was taken to hospital, but refused to be examined.

On 30 March 1997 the applicant began to pass blood in his urine and was taken to casualty. The resulting medical report stated that he had several scratches and bruises to his head and feet, injuries to the ankles and the right foot and extreme tenderness in the breast and scrotum areas.

The applicant told the doctor at Masina medical centre that he had been beaten and electrocuted while in police custody. The medical report drawn up on that occasion found that the applicant had superficial grazing and bruising to the legs, forehead and cheeks, and extreme tenderness in the area of the testicles.

After being transferred to Bergama Prison the applicant was examined by a doctor, who found several grazes and bruises on his back, waist and feet and on his left leg. The doctor also observed blood in the applicant’s urine and a build-up of fluid in the testicles and scrotum.

The proceedings concerning the complaint lodged by the applicant in 1997 alleging ill-treatment ended in a finding that there was no case to answer. The applicant lodged a second complaint, which resulted in 1998 in a decision not to prosecute.

On 20 November 1997 the applicant was found guilty of membership of an illegal armed organisation and was sentenced to 14 years and seven months’ imprisonment.

2.Summary of the judgments2 

Complaints

Relying on Article 3 (prohibition of inhuman or degrading treatment), the applicants complained of the treatment to which they had been subjected while in police custody. MrKarakaş and Mr Köylüoğlu also relied on Article 13 (right to an effective remedy) and Mr Uçkan relied on Article 6 (right to a fair trial).

Decision of the Court

Article 3

The Court reiterated that when a person was injured while in police custody, when they were entirely under the supervision of police officers, strong presumptions of fact would arise in respect of injuries occurring during that period. It was therefore incumbent on the Government to provide a plausible explanation of how the injuries were caused and to adduce evidence establishing facts that cast doubt on the victim’s account, especially if that account was supported by medical evidence.

In the Karakaş case the Court observed that the doctor in Bayrampaşa Prison had noted several injuries to the applicant’s body. The Court further noted that the injuries were consistent with the after-effects of the ill-treatment described by the applicant, and that the fact that they did not pre-date his detention in police custody had not been disputed.

In the case of Köylüoğlu the Court noted in particular that the applicant had been examined on the night of his arrest and that the medical reports had found tenderness and swelling to the left side of the back of his head and the right ear. There was nothing in the case file to bear out the authorities’ assertion that those injuries had been caused by the applicant’s resisting arrest.

In the Uçkan case the Court noted that, in the immediate aftermath of his arrest, the applicant had not been the subject of any medical examination worthy of the name. It was therefore difficult to argue that the events giving rise to his injuries had taken place prior to his arrest. A mere reference to an injury to the cheek in the report on his arrest was not sufficient to absolve the Turkish Government from responsibility. Having regard to all the evidence before it and the lack of a plausible explanation from the Government, the Court could not but conclude that the injuries noted in the medical reports had been caused by treatment for which Turkey bore responsibility.

Accordingly, the Court held, unanimously in the three cases, that there had been a violation of Article 3.

Article 6 § 1

In the case of Uçkan, the Court reiterated that, for civilians, the fact of having to answer charges under the Criminal Code before a state security court composed in particular of a military judge gave them a legitimate ground for entertaining doubts as to the independence and impartiality of the court. There had therefore been a violation of Article 6 § 1.

Article 13

In view of its finding with regard to Article 3, the Court considered that the Turkish authorities had been obliged to conduct an effective investigation into the events complained of by the applicants.

In the Karakaş case the Court noted in particular that the failure to conduct further medical examinations had deprived the applicant of the fundamental guarantees applying to persons in detention. Having regard to the circumstances of the case, the Court did not consider that the investigation could properly be described as thorough and effective. It therefore held that there had been a violation of Article 13.

In the Köylüoğlu case the Court observed that the administrative council of the province of Istanbul had not granted leave to institute criminal proceedings against the police officers. As a result, the proceedings had been discontinued without various witnesses called by the applicant having given evidence. Accordingly, the investigation could not be considered to have been effective and likely to lead to the identification and punishment of those responsible for the events in question. The Court therefore held that there had been a violation of Article 13.
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CHAMBER JUDGMENT
D. AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of D. and Others v. Turkey (application no. 24245/03). 

The Court held unanimously

that there would be a breach of Article 3 of the European Convention on Human Rights (prohibition of inhuman treatment) if the decision to deport P.S. to Iran were to be enforced;

that no separate issue arose under Article 13 (right to an effective remedy) or Article 14 (prohibition of discrimination).

The Court considered that the finding of a potential breach of the Convention constituted in itself sufficient just satisfaction for the non-pecuniary damage suffered by the applicants. Under Article 41 (just satisfaction), the Court awarded the applicants 5,000 euros (EUR) for costs and expenses, less the EUR 857 they had already received from the Council of Europe in legal aid. (The judgment is available only in French.)

1.Principal facts

The applicants are three Iranian nationals. A.D., a man of Kurdish origin, was born in 1969. His wife, P.S., of Azeri origin, was born in 1976. Their daughter, A.D., was born in 1997. A.D. is a Sunni Muslim and P.S. a Shia. All three are currently living in Kastamonu (Turkey), where they have been granted a temporary residence permit.

A.D. and P.S. met in 1996 and decided to marry. However, the father and brother of P.S., both members of the Iranian intelligence service2, strongly objected to the proposed marriage. On 11 September 1996 P.S. left home and went to live with the first applicant. They married on 26 September, at a Sunni ceremony, without the consent of the bride’s father, and therefore in breach of Shia sharia law.

Two days after the wedding the couple were arrested. At the request of the Shia religious authorities P.S. was forced to undergo a virginity test and then released.

On 30 September 1996 a judge of the Naghadeh islamic court declared the marriage null and void and fined each of the first two applicants 300,000 rials. At the hearing the judge also persuaded the father of P.S. to agree to a Shia wedding. He fell in with the judge’s wishes and the couple were remarried. The couple were subsequently informed that they had each been sentenced to 100 lashes for fornication, under Article 88 of the Criminal Code, the sentence falling into the category known as haad, meaning that it is irrevocable.

On 12 April 1997 A.D. was subjected to this punishment. However, as his wife was then pregnant, execution of her sentence was postponed, in the first instance until the birth of her daughter and then until 11 October 1999, on account of her fragile physical and mental health. On the latter date it was nevertheless decided that there would be no further stays of execution and that the sentence of 100 lashes would be carried out in two sessions of 50 lashes each. 

The applicants fled from Iran, entering Turkey on 22 November 1999. They immediately applied to the local office of the HCR (United Nations High Commissioner for Refugees) and obtained the temporary status of “asylum seekers”. However, the HCR refused them permanent asylum seeker status. As a result, in November 2002, the Turkish immigration service refused to extend the validity of their residence permits. On 22 April 2003 the applicants were served with a ministerial decree informing them that as unsuccessful applicants for asylum seeker status they were free to return to Iran or make their way to a third country of their choice, failing which they ran the risk of deportation. The first applicant appealed.

To date, no final deportation order has been issued against the applicants, who continue to live in Kastamonu by virtue of residence permits which have in the meantime been renewed, pending the outcome of the appeal proceedings.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 4 August 2003 and declared admissible on 30 June 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,
John Hedigan (Irish),
Lucius Caflisch (Swiss)3,
Riza Türmen (Turkish),
Corneliu Bîrsan (Romanian),
Vladimiro Zagrebelsky (Italian),
Alvina Gyulumyan (Armenian), judges,

and also Vincent Berger, Section Registrar.

3.Summary of the judgment4 

Complaints

The applicants submitted that their deportation to Iran, where they ran the risk of undergoing ill-treatment, would breach Articles 3, 13 and 14 of the Convention.

Decision of the Court

Article 3

As regards P.S.

The Court noted that in Iran corporal punishment was the standard penalty for certain categories of offences regarded as immoral, such as adultery and fornication. They were prescribed by law, imposed by the judiciary and inflicted by agents of the State.

After noting the conditions under which sentences of flagellation were executed in Iran, about which there was no dispute, the Court considered that the mere fact of permitting a human being to commit such physical violence against a fellow human being, and in public moreover, was sufficient for it to classify the sentence imposed on P.S. as “inhuman”.

The Turkish Government, like the HCR, asserted that the punishment would have been attenuated on health grounds, to such an extent that it was now a symbolic penalty inflicted by means of a special lash in which the number of tails was equal to the number of blows to be inflicted. Even supposing that that was the case, the Court observed that enforcement of the sentence through a single blow from a lash with one hundred tails did not make the punishment “symbolic” or alter its “inhuman” character. In such an event, although the applicant would be spared more grievous injury, her punishment, which still involved treating her in public as an object in the hands of the State power, would inflict harm on precisely those things which Article 3 was mainly designed to protect, namely her personal dignity and her physical and mental integrity.

The Court further noted with satisfaction that the Government had to date refrained from deporting the applicants, pending the outcome of the appeal lodged by the first applicant. There was no reason to suppose that the proceedings would lead to a hasty decision, without an appropriate examination of the second applicant’s assertions about the fate that awaited her in Iran, given that the Turkish administrative authorities already had sufficient information to avoid or provide redress for the violation imputed to them. However, the Court was not satisfied that P.S. could effectively contest in the administrative courts the legality of any decision to deport her which might ultimately be taken, since such an application could not lead to a stay of execution of the measure or to re-examination of the merits of her allegations.

As regards A.D. and P.D.

As it had already held in a similar case, the Court considered that if P.S. were to be deported that measure would also constitute a breach of Article 3 in respect of A.D and P.D.

In conclusion, the Court considered that, if enforced, the decision to deport P.S. to Iran would breach Article 3 of the Convention in respect of all three applicants.

Articles 13 and 14

The Court held that its finding under Article 3 made it unnecessary for it to examine the case under Articles 13 and 14 also.
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CHAMBER JUDGMENT
AVCİ AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Avci and Others v. Turkey (application no. 70417/01). 

The Court held unanimously

that there had been a violation of Article 3 of the European Convention on Human Rights (prohibition of inhuman treatment) on account of the fact that the applicants had been chained to their hospital beds;

that there had been a violation of Article 13 (right to an effective remedy).

Under Article 41 of the Convention (just satisfaction), the Court awarded Mesut Avci and Ümit Kanlı, and the heirs of Kenan Korkankorkmaz and Berna Saygılı Ünsal, 1,000 euros (EUR) each for non-pecuniary damage, and EUR 1,000 jointly for costs and expenses, less the EUR 630 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

1.Principal facts

Mesut Avci, Ümit Kanlı, Kenan Korkankorkmaz and Berna Saygılı Ünsal are four Turkish nationals who were born in 1967, 1969, 1973 and 1971 respectively. Mr Korkankorkmaz and Mrs Saygılı Ünsal died in June 2005.

In September 2000 the applicants, all of whom were serving prison sentences, embarked on a hunger strike as part of a protest campaign against plans for F-type prisons.

Initially admitted to hospital in the prison unit of Atatürk Hospital in İzmir, the applicants were transferred in April 2001 to the hospital’s intensive-care unit. During their stay in the unit, the applicants were restrained by having one ankle tied to the bedpost by means of a metre-long chain. The applicants’ lawyers lodged a complaint with the İzmir public prosecutor’s office against the prison authorities and the doctors treating the hunger strikers, arguing that the chaining of the prisoners while they were unconscious constituted treatment contrary to Article 3 of the Convention.

On 31 May 2001 a decision was taken in the cases of Mr Avci, Mr Kanlı and MrKorkankorkmaz to apply Article 399 of the Code of Criminal Procedure, which provides for a stay of execution of the sentences of convicted persons who are ill. İzmir State Security Court stayed execution of their sentences for six months and ordered their release. The same measure was applied to Mrs Saygılı Ünsal on 4 June 2001, and she was released the same day.

On 13 June 2001 Buca District Governor found that it was unnecessary to open an investigation into the conduct of the gendarmes from the prison. In June 2003 the İzmir public prosecutor’s office requested the opening of an investigation in respect of the gendarmes concerned, alleging ill-treatment on account of the misuse of restraints under Article 245 of the Criminal Code. The European Court of Human Rights has not been informed of the outcome of that investigation.

Mr Korkankorkmaz, who continued his hunger strike at home after his release, died on 4 June 2005. Mrs Saygılı Ünsal was killed on 14 June 2005 during a military operation against PKK (Workers’ Party of Kurdistan) terrorists in the Mercan valley in Tunceli.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 24 May 2001 and declared admissible on 2 December 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Riza Türmen (Turkish),

Mindia Ugrekhelidze (Georgian),
Elisabet Fura-Sandström (Swedish),
Danutė Jočienė (Lithuanian),
Dragoljub Popović (Serbian), judges,

and also Stanley Naismith, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants alleged that the fact that they had been chained to their hospital beds, while they were on hunger strike and unconscious, constituted treatment contrary to Article 3. They further alleged, relying on Article 13, that no action had been taken in response to their complaint.

Decision of the Court

Article 3

The Court reiterated that the use of restraints did not normally give rise to an issue under Article 3 of the Convention where the measure had been imposed in connection with a lawful detention and did not entail the use of force, or public exposure, exceeding what was reasonably considered necessary. However, it was important to consider whether there was a danger that the person concerned might abscond or cause injury or damage, and the particular circumstances of a transfer to hospital for medical treatment.

The Court noted that the applicants had been attached to their beds by the ankle during their stay in the hospital’s intensive-care department, although it was clear from the medical reports submitted by the Turkish Government that they were all indisputably in a state of coma and in danger of dying. The Court was not satisfied, therefore, that the applicants would have been able to abscond in view of their condition, particularly since there were gendarmes on guard outside the door of the room.

In view of the state of health of the applicants and the lack of any real risk of their absconding, the Court considered that the restraint measure had been disproportionate to the security requirements. It therefore held that the restraining of the applicants had constituted inhuman treatment amounting to a violation of Article 3.

Article 13

The Court noted that, under the Turkish legislation and the regulations governing the gendarmerie, the Buca District Governor had decided not to open an investigation into the conduct of the gendarmes. In the circumstances, the applicants had not had an effective remedy within the meaning of Article 13.

Furthermore, the outcome of the investigation opened by the İzmir public prosecutor’s office in respect of the gendarmes concerned remained unknown.

In the circumstances, the Court considered that the remedies available under Turkish law could not be considered to be effective. Accordingly, it found that there had been a violation of Article 13.

EUROPEAN COURT OF HUMAN RIGHTS

376

27.6.2006

Çağırıcı v. Turkey (no. 74325/01)Violation of Article 5 §§ 3 and 4

The applicant, Ömer Çağırıcı, is a Turkish national who was born in 1976 and lives in Batman (Turkey).

On suspicion of involvement in propaganda activities for the PKK (Workers’ Party of Kurdistan), the applicant was arrested and taken into police custody on 9 April 2001. On 17 April 2001 he was brought before a judge, who remanded him in custody pending trial.

The criminal proceedings brought against the applicant are still pending before the Turkish courts.

The applicant complained among other things about the length of time he had been held in police custody and the lack of a remedy by which he could have submitted such a complaint. He relied on Article 5 (right to liberty and security).

The Court noted that the applicant had been held in police custody for eight days. It could not accept that it had been necessary to detain him for such a long time before bringing him before a judge. The Court therefore held, unanimously, that there had been a violation of Article 5 § 3.

Moreover, in the absence of any cogent argument by the Turkish Government, the Court held unanimously that there had been a violation of Article 5 § 4 on account of the lack of a remedy in respect of the length of police custody.

By way of just satisfaction, the Court awarded the applicant EUR 1,500 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

No violation of Article 2 (death)

Violation of Article 2 (effective investigation)

Violation of Article 13

No violation of Article 14

Cennet Ayhan and Mehmet Salih Ayhan v. Turkey (no. 41964/98)

The applicants, Cennet Ayhan and Mehmet Salih Ayhan, are Turkish nationals who were born in 1962 and 1961 respectively and live in Ankara and Mardin (Turkey). They are the widow and brother respectively of Dr MehmetEmin Ayhan who was shot dead by unknown assailants. 

Dr Ayhan lived in Mardin, a province heavily populated by Turkish citizens of Kurdish origin which was subject to emergency rule at the relevant time. He was also an outspoken advocate “for the recognition of the Kurdish identity and for the democratic rights and liberties of the Kurdish society” and had recently had a dispute with the Head of the Silvan Security Department. 

On 10 June 1992 around 9.30 p.m., as Dr Ayhan was returning home with his wife he was approached by a man who had been sitting with two other men in a coffee house on the ground floor of their apartment building. The other two men suddenly took out rifles hidden under their raincoats and shot out the street lights. The third man, who was a few metres away, fired a handgun and shot Dr Ayhan through the neck. He died on the spot. The men then got into a car and drove away.

Members of the security forces arrived and officers from the Anti-Terror Department drew up a report at the scene of the incident. According to one of their reports, although there were many people present at the scene of the killing no one was able to testify as to what had happened. Dr Ayhan’s wife was unable to identify the perpetrators. An autopsy was later performed and forensic and ballistics reports were drawn up. 

The ballistics examination established that the weapon used had belonged to a member of the Hizbullah. According to statements given by three members of that organisation (which were later retracted as having been obtained under duress) Dr Ayan had been killed by one of their associates, K.A., who was subsequently arrested. The criminal proceedings against him are still pending. He denies all charges.

The applicants alleged in particular that Dr Ayhan had been shot dead by State agents or with their connivance and that the authorities had failed to conduct an effective investigation into his killing. They relied on Articles 2 (right to life), 13 (right to an effective remedy) and 14 (prohibition of discrimination).

The Court considered that the material in the case file did not enable it to conclude to the required standard of proof that Dr Ayhan was killed by or with the connivance of any State agent or person acting on behalf of the State authorities in the circumstances alleged by the applicants. It followed that there had been no violation of Article 2 on that account.

The Court noted there were serious shortcomings from the outset investigation into Dr Ayhan’s death. In particular it noted that the sketch made at the scene of the crime lacked precision and detail; customers in the café were not interviewed and no attempt was made to trace the getaway car. The Court considered that the authorities failed to carry out an adequate and effective investigation into the circumstances surrounding the killing and held unanimously that there had been a violation of both Articles 2 and 13 in that respect.

The Court examined the applicants’ complaint that Dr Ayhan had been killed because of his Kurdish origin but found their allegations unsubstantiated. It therefore held unanimously that there had been no violation of Article 14.

The Court awarded the applicants EUR 21,800 in respect of non-pecuniary damage and EUR10,000 for costs and expenses, less EUR 625.04 (received by way of legal aid from the Council of Europe). (The judgment is available only in English.)

Violation of Article 11

Çetinkaya v. Turkey (no. 75569/01)No violation of Article 6 § 1 (fairness)

The applicant, Suat Çetinkaya, is a Turkish national who was born in 1967 and lives in Izmir (Turkey).

As director of the branch office of the Izmir Human Rights Association, the applicant attended a press conference on 2 July 1999 entitled “Democracy, secularism and peace”. The conference was organised by the Democracy Platform (a civil group embracing various trade unions, associations and professional bodies) to mark the anniversary of the events that had occurred in Sivas on 2 July 19933. A declaration condemning in particular the inertia of the Turkish authorities in prosecuting and punishing those responsible for the Sivas events, signed by the various group members of the Platform, including the Human Rights Association, was read out at the conference.

On the same day police officers drew up an incident report in which the press conference, at which some 800 people had gathered, was described as an open-air assembly. The applicant and six members of the executive committee of the branch office were prosecuted for participating in an illegal assembly and thus acting in breach of the aims specified in the memorandum of association.

On 2 November 2000 the applicant was convicted of the offence charged and sentenced to six months’ imprisonment, which was subsequently commuted to a fine. He unsuccessfully appealed on points of law.

The applicant submitted that his conviction for participating in a press conference had infringed his right to freedom of expression and interfered with the exercise of his associative activities in breach of Articles 10 (freedom of expression) and 11 (freedom of assembly and association). Relying on Article 6§1 (right to a fair trial), he alleged that he had not had a fair trial on account of the way in which the evidence had been taken by the Turkish courts.

The Court considered that it should examine the complaints lodged under Articles 10 and 11 only under Article 11.

The Court noted that the applicant had been convicted in his capacity as director of an association, not for behaving violently or for chanting slogans in support of a terrorist organisation, but for taking part in a press conference which had de facto been labelled an illegal assembly by the authorities. He had been convicted just for being present at the conference without any consideration being given to whether it had been conducted peacefully or not. 

In that connection the Court reiterated that sweeping measures of a preventive nature to suppress freedom of assembly and expression other than in cases of incitement to violence or rejection of democratic principles did a disservice to democracy and often even endangered it. The legal framework that had served as a basis for the applicant’s conviction amounted to a general ban, restricting the exercise of freedom of peaceful assembly within uncertain limits that depended on the national authorities’ assessment of the aims and the memorandum of association of the association in question. Such measures undeniably affected both freedom of association and democracy in the country concerned. Accordingly, the Court held, unanimously, that there had been a violation of Article 11.

Reiterating that the Convention did not lay down rules on the taking of evidence as such, the Court concluded, unanimously, that there had not been a breach of Article6.

Under the head of just satisfaction, the Court awarded the applicant EUR 2,000 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)

Violation of Article 10

Violation of Article 6 § 1 (fairness)

Deniz v. Turkey (no. 71355/01)

The applicant, Hasan Deniz, is a Turkish national who was born in 1974 and lives in Paris. He was the editor of the daily newspaper Özgür Bakış from 18 April to 9 June 1999.

On 1 June 1999 the Özgür Bakış published a report by Fikret Başkaya criticising the Turkish authorities with regard to the Kurdish problem at the time of Abdullah Öcalan’s trial. On the same day the newspaper was ordered to be seized and criminal proceedings were subsequently brought against the applicant for disseminating separatist propaganda through the medium of the press.

On 13 June 2000 Istanbul State Security Court sentenced the applicant to six months’ imprisonment and a fine and then commuted the prison sentence to a fine. Under Law no. 5680 it also banned publication of the newspaper for three days. The Court of Cassation upheld that judgment.

The applicant submitted, in particular, that his criminal conviction had infringed his freedom of expression and amounted to a breach of Article 10 (freedom of expression). Relying on Article 6 § 1 (right to a fair trial), he also complained of the unfairness of the proceedings before the Court of Cassation, which, in his opinion, had resulted in his being unable to reply to the Principal Public Prosecutor’s opinion.

The Court considered that the reasons given by the domestic courts could not be regarded in themselves as sufficient to justify the interference with the applicant’s right to freedom of expression. Although certain passages of the articles painted a negative picture of the policy pursued by the Turkish State and gave the content a hostile tone, they did not constitute an incitement to violence, armed resistance or an uprising and did not amount to hate speech; that, in the Court’s view, was the essential factor to be taken into consideration. The Court concluded that the applicant’s conviction had been disproportionate to the aims pursued and accordingly had not been “necessary in a democratic society”. There had therefore been a violation of Article 10.

The Court also reiterated that, having regard to the nature of the Principal Public Prosecutor’s submissions and the impossibility for a defendant to reply to them in writing, the fact that they had not been communicated amounted to a breach of Article 6 § 1. It therefore concluded, unanimously, that there had been a breach of Article 6 § 1.

As the applicant had not claimed just satisfaction, despite his attention having been drawn to that point, the Court considered that he should not be awarded a sum under that head. (The judgment is available only in French.)

Violation of Article 10

Saygılı and Seyman v. Turkey (no. 51041/99)Violation of Article 13

The applicants, Fevzi Saygılı and Tuncay Seyman, are Turkish nationals who were born in 1966 and 1975 respectively and live in Istanbul. Mr Saygılı is the owner of the daily newspaperYeni Evrensel, and Mr Seyman is the editor.

On 4 January 1999 the governors of the state-of-emergency regions imposed a ban on the publication and distribution of the newspaper Yeni Evrensel in the provinces where the state of emergency was in force at the material time, namely, Diyarbakır, Hakkari, Siirt, Şırnak, Tunceli and Van, pursuant to Article 1 of Legislative Decree no. 430 and section 11(e) of the State of Emergency Act (Law no. 2935).

The applicants lodged an application for that decision to be set aside, which was dismissed by Diyarbakır Administrative Court. At the time when the case was brought before the Court, the publication and distribution of the Yeni Evrensel in the provinces in question were still banned, but authorised in the other provinces of the country.

The applicants complained of an unjustified interference with the exercise of their right to impart information or ideas as a result of the ban on publication and distribution of the newspaper Yeni Evrensel in the state-of-emergency region. They relied on Articles 10 (freedom of expression), 6§1 (right to a fair trial) and 14 (prohibition of discrimination) of the Convention.

The Court noted that the ban on publication and distribution of the Yeni Evrensel in the state-of-emergency region amounted to an interference with the applicants’ right to freedom of expression. That interference had been prescribed by law, namely, section 11(e) of the State of Emergency Act and Article 1 (a) of Legislative Decree no. 430, and had pursued the aims of defending public order and protecting national security.

As the courts had no power to review administrative bans, the applicants had been deprived of adequate safeguards against possible abuse. Accordingly, the interference caused by section 11(e) of the State of Emergency Act and Article 1 (a) of Legislative Decree no. 430, and the way in which those provisions had been applied in the instant case, could not be regarded as “necessary in a democratic society” and went beyond the requirements of the legitimate aim pursued.It therefore concluded, unanimously, that there had been a breach of Article 10.

The Court also held that there had been a breach of Article13 on account of the absence of a remedy under Turkish law before a national authority to challenge the measures taken against the applicants by the governor of the state-of-emergency region.

Lastly, having regard to its conclusion that there had been a breach of Article10, the Court did not consider it necessary to examine the complaint based on Article 14.

Under the head of just satisfaction, the Court awarded the applicants EUR 2,500 each for non-pecuniary damage and EUR 1,500 jointly for costs and expenses. (The judgment is available only in French.)

Violation of Article 10

Violation of Article 6 § 1 (fairness)

Yeşilgöz and Firik v. Turkey (no. 58459/00)

The applicants, Selman Yeşilgöz and Ali Firik, are Turkish nationals who were born in 1962 and 1970 respectively and live in Istanbul. 

Mr Yeşilgöz was the President of the Tunceli Cultural and Mutual Assistance Association (Tunceli Kültür ve Dayanışma Derneği) and Mr Firik was a member of the executive committee. At the general meeting of the association on 17 November 1996 a number of speeches were made criticising the policy pursued by the Turkish authorities with regard to the problems in the Tunceli region, where the members of the association come from.

A number of members of the executive committee, including the applicants, were prosecuted for making or allowing to be made political statements whose contents were contrary to the object of the association.

On 18 November 1998 the Fatih Criminal Court sentenced the applicants to one year’s imprisonment and a fine, and made an order dissolving the association. The applicants’ conviction was upheld by the Court of Cassation on 28 April 2000 and the other defendants were acquitted. 

On 18 December 2000 Mr Yeşilgöz was arrested in order to serve his sentence. After the entry into force of Law no. 4616 relating to parole, the adjournment of the trial and the execution of the sentences for the offences committed before 23April 1999, his sentence was deferred and he was released on 25 December 2000. MrFirik’s sentence was also deferred under the same Law.

The applicants submitted, in particular, that their criminal conviction had infringed their freedom of expression and amounted to a breach of Article 10 (freedom of expression). Relying on Article 6 § 1 (right to a fair trial), they also complained of the unfairness of the proceedings before the Court of Cassation, which, in their opinion, had resulted in their being unable to reply to the Principal Prosecutor’s opinion.

The Court considered that the reasons given by the domestic courts could not be regarded in themselves as sufficient to justify the interference with the applicants’ right to freedom of expression. Although some of the remarks had been virulent, viewed as a whole, they did not incite to violence, hostility or hatred between citizens and did not aim at stirring up hatred or violence. The Court also noted that the applicants had not been convicted for the speeches they had made, but in their capacity as directors of the cultural association. In that connection it was important to point out that the actual authors of the speeches had been acquitted at the end of proceedings brought against them jointly with the applicants and that no other proceedings had been instituted against them. Accordingly, the Court held, unanimously, that there had been a breach of Article 10.

The Court also reiterated that, having regard to the nature of the Principal Public Prosecutor’s submissions and the impossibility for a defendant to reply to them in writing, the fact that they had not been communicated amounted to a breach of Article 6 § 1. It therefore concluded, unanimously, that there had been a breach of Article 6 § 1.

Under the head of just satisfaction, the Court awarded MrYeşilgöz EUR 7,500 for non-pecuniary damage and MrFirik EUR6,500. It also awarded them EUR 2,000 jointly for costs and expenses. (The judgment is available only in French.)
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Violation of Article 1 of Protocol No. 1

Erkan v. Turkey (no. 1291/03)

Kamile Uyanık v. Turkey (no. 12087/03)

Karaman and Beyazıt v. Turkey (no. 73739/01)

Kutlu v. Turkey (no. 65914/01)

Yılmaz v. Turkey (no. 12068/03)

Uyanık v. Turkey (no. 49514/99)

Yayabaşı v. Turkey (no. 12083/03)

The applicants, all Turkish nationals, complained of delays in payment of additional compensation for expropriation. They relied on Article 1 of Protocol No.1 (protection of property). The applicants in Karaman and Beyazıt also relied on Article 6 § 1 (right to a fair hearing within a reasonable time).

The Court concluded unanimously in each case that there had been a violation of Article 1 of Protocol No. 1 and took the view that it was not necessary to consider separately the complaint under Article 6 § 1. It held that the finding of a violation in itself constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and, in respect of pecuniary damage and costs and expenses, awarded them the total amounts set out below, expressed in euros. (The judgments are available only in English, except for Karaman and Beyazıt v. Turkey which is available only in French.)

	
	Pecuniary damage 
	Costs and expenses

	Erkan v. Turkey (no. 1291/03)
	475
	500

	Kamile Uyanık v. Turkey (no. 12087/03)
	3,460
	500

	Karaman and Beyazıt v. Turkey (no. 73739/01)
	3,369
	1,000

	Kutlu v. Turkey (no. 65914/01)
	26,490
	1,000

	Yılmaz v. Turkey (no. 12068/03)
	11,055
	500

	Uyanık v. Turkey (no. 49514/99)
	20,700
	500

	Yayabaşı v. Turkey (no. 12083/03)
	4,480
	500
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No violation of Article 2 (life)

Violation of Article 2 (procedural)

Violation of Article 13

Kavak v. Turkey (no. 53489/99)No violation of Article 3 (inhuman treatment)

The applicants, Cayze Kavak and his wife Gıyas Kavak, are Turkish nationals who were born in 1931 and 1932 respectively and live in Diyarbakır (Turkey). Their son, Cemal Kavak, an employee at the Diyarbakır court for tax disputes, was found dead in April 1996.

At about 11 p.m. on 24 April 1996, Cemal Kavak left the café Hevsel, where he had spent time with friends. The last recorded sighting of him was when he got off a bus at the Kuruçeşme bus stop. On 26 April 1996 his body was found in bushes near the village of Yuvacık, at the side of the Diyarbakır-Bismil road.

An investigation was opened immediately: the Çınar prosecutor and his gendarmes arrived on the scene with a forensic expert. The latter examined the corpse briefly; noting traces of strangling, the doctor concluded that death had been caused by asphyxia and decided that it was not necessary to carry out an autopsy. Various investigatory measures were taken, including the gathering of evidence from witnesses, and the prosecutor asked the gendarmes to provide details of the make and registration number of those cars which had crossed the traffic checkpoint on the day the corpse was found and on the previous day.

In May 1997 the Çınar prosecutor issued a decision of non-jurisdiction in favour of the Diyarbakır prosecutor, on the ground that the death could have been a murder committed by the PKK terrorist organisation. In June 1997, however, the Diyarbakır prosecutor also declared that he did not have jurisdiction, since the case file contained no evidence to the effect that the murder had been committed by the PKK or by another terrorist organisation, and returned the case file to the Çınar prosecutor. In July 1997 the Çınar prosecutor ordered the gendarmes to pursue their investigation into this killing until the limitation period on the crime had expired, namely in April 2016. He also asked to be informed in writing every three months of the progress of the investigation.

The applicants alleged that their son had been the subject of extra-judicial killing and criticised the absence of an effective investigation following his death. They relied, in particular, on Articles 2 (right to life), 13 (right to an effective remedy), 3 (prohibition of inhuman or degrading treatment) and on Article 1 of Protocol No. 1 (protection of property).

The Court declared the application admissible with regard to the complaints under Articles 2, 3, 6 and 13 and inadmissible as to Article 1 of Protocol No. 1.

Having regard to the evidence available to it, the Court noted that the allegations that the applicants’ son had been executed by “paramilitary forces” was based on hypothesis and speculation. Nor had there been any real and immediate threat to the life of the applicants’ son. Accordingly, the Court concluded, unanimously, that there had been no violation of Article 2 with regard to Cemal Kavak’s death.

As to the investigation carried out into the latter’s death, the Court noted several shortcomings in its conduct. Firstly, the Court was struck by the fact that, although the prosecutor had asked the gendarmes to supply lists of traffic checked at the control point, at no point did he ask for those from the evening on which the applicants’ son failed to return home. Further, it seemed that no analysis had been carried out of the data obtained, even if these concerned the days following the disappearance rather than the night of the disappearance itself. Another key shortcoming was the absence of a full autopsy; although the doctor had concluded, following a superficial examination of the corpse, that this would not be necessary since the cause of death was clear, an autopsy would undoubtedly have made it possible to obtain more precise information as to the exact cause, date and time of death, elements which, in the circumstances of this case, seemed to be of extreme importance, in so far as they would have enabled links to be established with data from the traffic control records.

These elements were sufficient to enable the Court to conclude that the investigation conducted in this case, which had entered its tenth year without significant progress, had not been effective. Accordingly, the Court concluded unanimously that there had been a violation of Article 2 on account of the absence of an effective investigation into the death of Cemal Kavak.

Given that the criminal investigation had not made it possible to establish the circumstances of the murder and to identify the perpetrators, the applicants had been unable to use the remedies available to them in order to obtain compensation. The Court therefore concluded unanimously that there had been a violation of Article 13.

Furthermore, the Court had no doubt that the applicants had experienced profound grief as a result of their son’s death. However, it noted that Turkey’s responsibility for their son’s death had not been established. In addition, examination of the case file did not lead to the conclusion that the level of gravity required by Article 3 in this particular type of situation had been reached in the present case. Accordingly, the Court concluded unanimously that there had been no violation of Article 3.

Finally, having regard to its conclusion under Articles 2 and 13, the Court considered that it was not necessary to examine separately the complaint under Article 6 § 1.

With regard to just satisfaction, the Court awarded the applicants jointly EUR10,000 in respect of non-pecuniary damage and EUR3,000 for costs and expenses, less the EUR630 received by way of legal aid from the Council of Europe. (The judgment is available only in French.)

Keklik v. Turkey (no. 60574/00)Violation of Article 6 § 1 (fairness)

The applicant, Dilaver Keklik, is a Turkish national who was born in 1959. At the time the application was lodged with the Court, he was detained at Aydın Prison (Turkey).

The applicant, who was suspected of having committed two murders, was arrested in November 1993 as part of an operation against the PKK (the Workers’ Party of Kurdistan), which is proscribed under Turkish law as a terrorist organisation. The İzmir State Security Court convicted him of the accusations against him and sentenced him to life imprisonment. The Court of Cassation upheld that judgment on 7 June 1999.

The applicant alleged, in particular, that he had not had a fair trial, on account of the presence of a military judge on the bench of the State Security Court which had tried and convicted him.

The Court pointed out that where civilians had to appear on criminal charges before a State Security Court composed, inter alia, of a military judge, this constituted legitimate grounds for them to fear that that court lacked independence and impartiality. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR1,000 for costs and expenses. (The judgment is available only in French.)
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Press release issued by the Registrar

CHAMBER JUDGMENT
ERBAKAN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Erbakan v. Turkey (application no. 59405/00). 

The Court held

by six votes to one that there had been a violation of Article 10 (freedom of expression) of the European Convention on Human Rights; and

unanimously that there had been a violation of Article 6 § 1 (right to a fair hearing) of the Convention.

As the applicant had not submitted a claim for just satisfaction within the time allowed, the Court considered that no award should be made to him under Article 41 (just satisfaction) of the Convention.

(The judgment is available only in French.)

1.Principal facts

The applicant, Necmettin Erbakan, is a Turkish national who was born on 29 October 1926 and lives in Ankara. He is a politician and was notably Prime Minister of Turkey from June 1996 to June 1997. At the material time he was chairman of Refah Partisi (the Welfare Party), which was dissolved in 1998 for engaging in activities contrary to the principles of secularism.

On 25 February 1994, during the local election campaign, the applicant gave a public speech in Bingöl in south-east Turkey. No official recording of the speech was made.

More than four years later, in July 1998, criminal proceedings were brought against the applicant for having incited the people to hatred or hostility through comments made in his 1994 speech about distinctions between religions, races and regions.

In the Diyarbakır State Security Court the applicant contested the accusations against him, in particular disputing the authenticity and reliability of a video cassette produced by the public prosecutor’s office containing a recording of the speech.

On 10 March 2000 the State Security Court convicted Mr Erbakan and sentenced him to one year’s imprisonment and a fine. Taking into account the situation at the material time in the city of Bingöl, where the inhabitants had been victims of terrorist acts perpetrated by an extremist organisation, the State Security Court concluded that the applicant, in particular by making a distinction between “believers” and “non-believers”, had overstepped the acceptable limits of freedom of political debate.

On 5 July 2000 the Court of Cassation dismissed an appeal on points of law by the applicant and upheld his conviction. It held that by describing “all parties except his own as parties of the unjust, lovers of the infidel, defending a system allegedly based on self-interest”, the applicant had advocated the view that “those parties had declared war, according to the Koran, against Allah”.

In January 2001, pursuant to Laws nos.4454 and 4616, the State Security Court stayed the execution of the sentence imposed on the applicant.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 26 July 2000 and declared partly admissible on 10 November 2005.

Judgment was given by a Chamber of 7 judges, composed as follows:

Christos Rozakis (Greek), President,
Riza Türmen (Turkish),
Peer Lorenzen (Danish),
Nina Vajić (Croatian),
Snejana Botoucharova (Bulgarian),
Anatoly Kovler (Russian),
Elisabeth Steiner (Austrian), judges,

and also Santiago Quesada, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Article 10 and Article 6 § 1 of the Convention, the applicant complained that his conviction had infringed his right to freedom of expression and submitted that his case had not been heard by an independent and impartial tribunal on account of the presence of a military judge among the members of the State Security Court.

Decision of the Court

Article 10

With regard to the comments attributed to the applicant, the Court considered that by using religious terminology in his speech, he had, among other things, reduced diversity – a factor inherent in any society – to a simple division between “believers” and “non-believers” and had called for a political line to be formed on the basis of religious affiliation. The Court further noted that at the material time the region’s inhabitants had been victims of a number of tragic acts perpetrated by fundamentalist movements.

The Court pointed out that combating all forms of intolerance was an integral part of human-rights protection and that it was crucially important that in their speeches politicians should avoid making comments likely to foster such intolerance. However, in view of the fundamental nature of freedom of political debate in a democratic society, the Court had to ascertain whether there were compelling reasons that could justify a severe penalty in relation to political speech. In that connection it noted in particular that the authorities had not sought to establish the content of the speech in question until five years after the rally, and had done so purely on the basis of a video recording whose authenticity was disputed. 

Having regard to the circumstances of the case, the Court considered that it was particularly difficult to hold the applicant responsible for all the comments cited in the indictment. Furthermore, it had not been established that at the time of his prosecution the speech in question had given rise to, or been likely to give rise to, a “present risk” and an “imminent danger”. Lastly, the Court took into account the extremely severe sentenced imposed on such a well-known politician.

In conclusion, the Court considered that the criminal proceedings instituted against a politician four years and five months after the alleged comments had been made had not been reasonably proportionate to the legitimate aims pursued, regard being had to the interest of a democratic society in ensuring and maintaining freedom of political debate. 

The Court accordingly held that there had been a violation of Article 10.

Article 6 § 1

The Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a state security court which included a military judge among its members might not be independent and impartial. It therefore held unanimously that there had been a violation of Article 6 § 1.

Judge Steiner expressed a partly dissenting opinion, which is annexed to the judgment.
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Violation of Article 5 § 3

Teslim Töre v. Turkey (No. 2) (no. 13244/02)Violation of Article 6 § 1 (length)

The applicant, Teslim Töre, is a Turkish national who was born in 1939. He has been on the run since November 2004. 

On 5 May 1993 the applicant, presumed head of the TKEP (Communist Labour Party of Turkey), was arrested and placed in pre-trial detention. Criminal proceedings were brought against him on the basis of Article 146 § 1 of the Criminal Code, which makes it an offence to attempt to change or modify the Constitution of the Republic of Turkey in whole or in part, to attempt a coup d'état against the National Assembly or to use force to prevent the National Assembly from carrying out its functions. 

In December 1997 the State Security Court ordered that the applicant be released on bail. However, he could not be released because of the existence of another decision, dating from 1993, ordering that he be placed in pre-trial detention. Further proceedings were brought against the applicant in his capacity as leader and secretary general of the TKEP, for acts of vandalism and murders committed by members of the TKEP between 1974 and 1981. 

The applicant was released on 11 September 2001. The case is still pending before the Istanbul Assize Court, which in 2005 made a further order that the applicant be placed in pre-trial detention. 

Relying on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), the applicant complained of the length of time he had spent in pre-trial detention and of the length of the proceedings brought against him. 

The Court noted that the applicant had been held in pre-trial detention for about eight years and four months. At the end of each hearing, the State Security Court had consistently ordered the applicant’s continued detention, nearly always using an identical, not to say stereotyped, form of words to justify its decision, referring to the nature of the offence with which the applicant was accused and the “state of the evidence”. In the Court’s view, if “the state of the evidence” could be understood to mean the existence and persistence of serious indications of guilt, and although in general these could be relevant factors, they could not in themselves suffice to justify the continuation of the detention complained of for such a lengthy period. The Court therefore held unanimously that there had been a violation of Article 5 §3.

At the same time, the Court noted that the proceedings in question had so far lasted more than 13 years for two levels of jurisdiction. Having regard to the circumstances of the case, it considered that such a length of time was excessive and did not satisfy the “reasonable time” requirement. Accordingly, the Court concluded, unanimously, that there had been a violation of Article 6 § 1.

By way of just satisfaction, the Court awarded the applicant EUR 10,000 in respect of non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)
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Doğan and Others v. Turkey (nos. 8803-8811, 8813/02 and 8815-8819/02)Just satisfaction

The applicants are fifteen Turkish nationals.

The applicants alleged that in October 1994 State security forces had evicted them from their village and destroyed their property.

In a judgment delivered on 29 June 2004, the Court held that there had been a violation of Articles 8 (right to respect for private and family life) and 13 (right to an effective remedy) and Article 1 of Protocol No. 1 (protection of property). The Court reserved the question of the application of Article 41 (just satisfaction) and invited the Government and the applicants to submit their written observations.

Meanwhile the Turkish authorities took several measures, including enacting the Compensation Law of 27 July 2004, to redress the grievances of those denied access to their possessions in their villages. The Court examined the implementation of the compensation law in a “test case” and ruled that the Government had reviewed the systemic problem and provided an effective remedy. The Court accordingly rejected almost 1,500 similar applications under Article 35 §§ 1 and 4 of the Convention for non-exhaustion of domestic remedies.

The Court held unanimously that the principal judgment in itself constituted sufficient just satisfaction for any non-pecuniary damage arising from the violations cited above and awarded the applicants a total of EUR 267,500 (sums ranging from EUR14,500to EUR19,900) in respect of pecuniary damage and EUR 21,906 (less EUR2,910.60 received by way of legal aid from the Council of Europe) for costs and expenses. (The judgment is available only in English.)

İmrek v. Turkey (no. 57175/00)Friendly settlement

The applicant, Ender İmrek, is a Turkish national who was born in 1961 and lives in Malatya (Turkey).

In April 1998 the Elaziğ provincial branch of the Party of Labour (Emeğin Partisi) organised a meeting at which the applicant gave a speech in his capacity as a member of the Party’s management committee.

On 28 September 1999 the Malatya State Security Court found the applicant guilty of incitement to hatred and hostility and sentenced him to one year’s imprisonment and a fine. His conviction and sentenced were upheld by the Court of Cassation.

The applicant alleged that his conviction for making a speech at a meeting had violated his right to freedom of expression under Article 10. He also complained under Article 6 § 1 (right to a fair trial) of procedural unfairness in the proceedings before the Court of Cassation on account of a failure to communicate the opinion of the principal public prosecutor.

The case was struck out of the list following a friendly settlement under the terms of which the applicant was to receive EUR 3,500 in respect of non-pecuniary damage, pecuniary damage and costs and expenses. (The judgment is available only in French.)

Okatan v. Turkey (no. 40996/98)Friendly settlement

The applicant, Mehmet Okatan, is a Turkish national who was born in 1976. At the time of the events, he was held at Bandırma Prison (Turkey).

In November 1995 the applicant was fired upon by a police patrol when sitting in a vehicle. Although wounded, he was able to escape. He was arrested shortly afterwards while in possession of false documents and taken to Vatan Hospital. He was accused of being a member of an armed fundamentalist organisation known as İslami Hareket Örgütü. On 24 July 2000 a state security court sentenced him to twelve years and six months’ imprisonment for membership of an armed gang.

The applicant lodged complaints under Articles 5 § 3 (right to liberty and security) and 6 (right to a fair trial).

The case was struck out of the list following a friendly settlement under the terms of which the applicant was to receive EUR 6,000. (The judgment is available only in French.)

S.S. and M.Y. v. Turkey (no. 37951/97)Struck out

The applicants S.S. and M.Y., are Turkish nationals who were born in 1941 and 1952, respectively, and live in Diyarbakır (Turkey).

The applicants lived at Ağartı in the district of Hazro (Diyarbakır province). This province was within the area of south-east Turkey covered by the state of emergency which was decreed in 1987 following serious disturbances in the region between the security forces and the members of the illegal PKK organisation. The events and clashes that took place in the region affected many villages, including some in Diyarbakır Province. Houses were burnt or destroyed and some villages were abandoned by their inhabitants.

The facts of the case are disputed.

The applicants alleged that in 1993 and 1994 they and the other inhabitants of Ağartı were forced by gendarmes to evacuate the village. The security forces had then proceeded to set their houses on fire. The Government denied these allegations and maintained that the villagers had decided to evacuate the village themselves because of concerns over security following threats by the PKK; the houses had been destroyed as a result of the winter conditions and a lack of regular maintenance.

The applicants alleged that their forcible eviction and the authorities’ refusal to allow them to return to their village and land constituted a violation of Article 8 (right to respect for private and family life) and Article 1 of Protocol No. 1 (protection of property). They also complained under Article 13 (right to an effective remedy) that they had had no remedy to enable them to air their complaints.

The Court observed that it was possible under the Compensation Act of 27 July 2004 for persons such as the applicants to apply up until 3 January 2007 to compensation boards for reparation for damage sustained as a result of forcible eviction, the destruction of their properties or their inability to regain access to them. The applicants had not, however, used that remedy.

Noting that there were no circumstances that would have exempted the applicants from the obligation to exhaust that remedy, the Court held that their complaints under Article 8 and Article 1 of Protocol No. 1 had to be rejected pursuant to Article 35 (conditions of admissibility).

Further, since the Compensation Act afforded the applicants an effective remedy which they could use to complain about the destruction of their properties and their inability to return to them, the Court found that the complaint under Article 13 was manifestly ill-founded and had to be dismissed under Article 35. (The judgment is available only in French.)
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Violation of Article 5 § 3

Baltacı v. Turkey (no. 495/02)Violation of Article 6 § 1 (length)

The applicant, Resul Baltacı, is a Turkish national who was born in 1972 and lives in Gaziantep (Turkey).

On 16 October 1992 he was arrested on suspicion of lending aid and assistance to the PKK (Workers’ Party of Kurdistan) and placed in pre-trial detention. He was charged with undermining the territorial integrity of the State and belonging to an armed gang.

On 17 June 1999 the National Security Court sentenced the applicant to capital punishment, commuted to life imprisonment. The Court of Cassation quashed the conviction and referred the case to the Diyarbakır National Security Court, where it is currently pending.

The applicant complained of the length of his pre-trial detention and of the criminal proceedings against him. He relied on Articles 5 § 3 (right to liberty and security) and 6 § 1 (right a fair trial within a reasonable time).

The Court noted that the applicant had been held in pre-trial detention for more than six years and eight months. The National Security Court had regularly extended the applicant’s detention, at the end of each hearing, using a standard form of words which was almost always identical, not to say stereotypical, referring to the nature of the charges, the state of the evidence and the content of the file. On two occasions it gave no reasons for its decision. 

In the Court’s view, although the “state of the evidence” can be taken to mean the existence and persistence of serious indications of guilt, and although in general such circumstances could constitute relevant factors, they could not be sufficient alone to justify prolonging the detention for such a lengthy period. The Court accordingly held unanimously that there had been a violation of Article 5 § 3.

The Court further noted that the proceedings complained of had lasted for more than 13 years and nine months. Having regard to the circumstances of the case, it considered that such a lengthy period was excessive and failed to satisfy the “reasonable time” requirement. The Court accordingly held unanimously that there had been a violation of Article 6 § 1.

With regard to just satisfaction, the Court awarded the applicant EUR 15,000 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)
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Press release issued by the Registrar

Chamber judgments concerning Turkey

The European Court of Human Rights has today notified in writing the following four Chamber judgments, none of which are final1.

One repetitive case2 can also be found at the end of the press release.

Violation of Article 6 § 1(length)

Ahmet Kılıç v. Turkey (application no. 38473/02)Violation of Article 6 § 1(fairness)

The applicant, Ahmet Kılıç, is a Turkish national who was born in 1963 and lives in Amasya. (Turkey).

On 12 June 1995 the applicant unsuccessfully took proceedings against the Belevi Municipality to contest the termination of his contract of employment. A judgment finding against the applicant by Samsun Administrative Court was later quashed on appeal. The court then ordered the Municipality to reinstate the applicant and pay his monthly salary and other outstanding sums due to him. The Municipality’s appeal was rejected by the Council of State and the judgment was served on the applicant on 3 April 2002.

To date, no payments have been made to the applicant.

The applicant complained about the Municipality’s failure to comply with the court judgment and the length of the administrative proceedings. He relied on Article 6 § 1 (right to a fair hearing within a reasonable time) of the European Convention on Human Rights.

The European Court of Human Rights noted that the proceedings were of vital importance for the applicant, since it concerned his employment. Therefore the Court considered, taking into account what was at stake for the applicant, that by failing for such a substantial period of time to take the necessary measures to comply with the final judicial decisions, the Turkish authorities deprived the provisions of Article 6 § 1 of much of their useful effect. It accordingly held unanimously that there had been a violation of Article 6 § 1 in respect of the non-enforcement of the judgment.

It also noted that the proceedings in question had lasted six years and nine months. Having regard to the circumstances of the case, it considered that such a length of time was excessive and failed to satisfy the “reasonable time” requirement. Accordingly, it concluded unanimously that there had been a violation of Article 6 § 1 in respect of the length of administrative proceedings.

The applicant was awarded 1,500euros(EUR) for non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in English.)

Violation of Article 10

Violation of Article 6 § 1 (fairness)

Çapan v. Turkey (no. 71978/01)

Halis Doğan v. Turkey (no. 2) (no. 71984/01)

The applicants are both Turkish nationals. Cihan Çapan was born in 1977 and lives in Altdorf (Switzerland); Halis Doğan was born in 1944 and lives in Istanbul. At the material time MrÇapan was the editor of the daily newspaper Özgür Bakış, owned by Mr Doğan.

In January 2000 the applicants were prosecuted for disseminating separatist propaganda. The charges were based on the fact that on 12 January 2000 they had published in issue no. 270 of Özgür Bakış, which was ordered to be seized on the same day, a letter and an article written by Murat Karayılan, among others, one of the leaders of the PKK3, the subject of which was Abdullah Öcalan (the imprisoned leader of the PKK) and the course of his trial, the PKK’s armed struggle and the process of democratisation in Turkey.

On 8 November 2000 the Istanbul National Security Court fined Mr Doğan and sentenced MrÇapan to 13 months’ imprisonment and a fine. These convictions were upheld by the Court of Cassation on 12 March 2001. As Mr Çapan had left Turkey for Switzerland, the sentences were not enforced.

Mr Çapan was also sentenced, on 5 September 2000, to five months’ imprisonment, commuted to a fine, for disseminating separatist propaganda, on account of the publication of another article in issue no. 246 of Özgür Bakış. Mr Doğan was also ordered to pay a second fine and the newspaper was closed down for three days for the publication in issue no. 318 of an article which was deemed to be propaganda on behalf of an armed organisation. These further convictions of the applicants were upheld by the Court of Cassation on 19 and 26 February 2001 respectively.

The applicants submitted that their criminal convictions had infringed their right to freedom of expression and complained that the proceedings in the Court of Cassation had been unfair on account of the failure to supply them with a copy of the public prosecutor’s submissions. Among other provisions, they relied on Articles 10 (freedom of expression) and 6 § 1 (right to a fair trial). In addition, relying on Article 1 of Protocol No. 1 (protection of property) taken together with Article 14 (prohibition of discrimination), Mr Doğan submitted that the seizure of the newspaper and the temporary ban on publication of Özgür Bakış had caused him to suffer a financial loss.

The Court considered that the reasons given by the Turkish courts could not be considered sufficient in themselves to justify the interference with the applicants’ right to freedom of expression. Although some particularly acerbic passages in the articles painted an extremely negative picture of the Turkish State, and thus gave the text a hostile connotation, they did not exhort the use of violence or incite armed resistance or rebellion, and they did not constitute hate-speech, which, in the Court’s view, was the essential element to be taken into consideration. It found the applicants’ convictions to be disproportionate to the aims pursued and therefore not “necessary in a democratic society”. It accordingly held by five votes to two in both cases that there had been a violation of Article 10.

In addition, the Court observed that it had previously held that failure to supply a copy of the public prosecutor’s submissions, in view of the nature of the observations contained in them and the impossibility for a defendant of replying to them in writing, constituted a violation of Article 6 § 1. Not seeing any reason to depart from that precedent, the Court held unanimously in both cases that there had been a violation of Article 6 § 1.

Lastly, the Court noted that the seizure of the copies of Özgür Bakış and the prohibition of its publication complained of by Mr Doğan were a secondary effect of his conviction. Consequently, it considered that there was no cause to examine separately the complaint under Article 1 of Protocol No. 1.

By way of just satisfaction, the Court awarded for non-pecuniary damage EUR 5,000 to MrÇapan and EUR 7,000 to Mr Doğan, together with EUR 1,500 to each of them for costs and expenses. (The judgments are available only in French.)

Repetitive case

In the following case the Court has reached the same finding as in similar cases raising the same issues under the Convention:

Mehmet Sait Kaya v. Turkey (no. 17747/03)Violation of Article 1 of Protocol No. 1

The applicant, Mehmet Sait Kaya, is a Turkish national who was born in 1964 and lives in Gaziantep (Turkey).

He complained of delays in the payment of additional compensation for expropriation. He relied on Article 1 of Protocol No. 1 (protection of property) and Article 6§ 1 (right to a fair trial within a reasonable time).

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and that there was no cause to examine separately the complaint under Article 6 § 1. It held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage suffered by the applicant and awarded him EUR 3,500 for pecuniary damage and EUR 50 for costs and expenses. (The judgment is available only in French.)
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CHAMBER JUDGMENT
İHSAN BİLGİN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of İhsan Bilgin v. Turkey (application no. 40073/98). 

The Court held unanimously

that there had been a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the death of the applicant’s father;

that there had been a violation of Article 2 of the Convention on account of the failure to conduct an effective inquiry into the death of the applicant’s father; and

that there had been a violation of Article 13 (right to an effective remedy).

Under Article 41 (just satisfaction) of the Convention, the Court awarded, for pecuniary and non-pecuniary damage arising from the violations found under Article 2 of the Convention, 9,000 euros (EUR) to the deceased’s wife, EUR 6,000 to his daughter and EUR 4,000 to each of his other six adult children, including the applicant. It further awarded EUR 5,000 to the applicant, for his own non-pecuniary damage arising from the violation of Article 13 of the Convention, and EUR 3,000 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicant, İhsan Bilgin, is a Turkish national who was born in 1965 and lives in Batman (Turkey). In August 1994 his father, Mehmet Mihdi Bilgin, then aged 52, was killed by village guards.

According to the applicant, his family had moved into the centre of Batman after the destruction of their house and the hamlet where they used to live (Dutveren, in Batman province) by the security forces in 1992. His father had not been able to get used to his new environment and had got into the habit of wandering along the roads and in the surrounding villages.

On 27 August 1994, at about 11 p.m., Mihdi Bilgin was shot down by village guards in the area between the villages of Beşiri and Beşpınar. According to the incident report drawn up that evening, the guards in the Beşpınar guard post (mevzî)2 opened fire on a person who died after being taken to hospital in Batman. In all, 17 spent cartridges were found on the spot.

An investigation was immediately opened by the Beşiri public prosecutor. On the day after the incident the doctor who examined the body noted that Mr Bilgin had been hit by two bullets which had damaged his liver, punctured his intestines and pancreas and left bullet wounds in his left arm and both ankles; he concluded that the cause of death had undoubtedly been the bleeding caused by the destruction of the deceased’s liver, pancreas and intestines, and that it was not necessary to carry out a full autopsy.

In April 1995 three of the village guards were questioned as witnesses. They explained that they had thought they were dealing with a terrorist, especially as on the day before the incident they had been informed of the threat of an attack by a group of PKK3 terrorists. Accordingly, after calling on the suspect to stop, they had opened fire on him, shooting to kill. They had later discovered that what they thought was a rifle was in fact only a stick. Other guards stationed at observation posts further from the incident were also questioned during the investigation and confirmed that they had also opened fire on the suspect.

In June 1995 ten village guards were charged with intentional homicide and committed for trial in the Assize Court. It transpired during the proceedings that among other irregularities some guards had picked up cartridge cases from the scene of the shooting and mixed them with other spent cartridges. As a result, six gendarmes and the commander of the village guards were prosecuted for submitting a false incident report, concealing evidence, abusing their office and obstructing the criminal investigation.

In September 1997 the Assize Court stayed the proceedings against the village guards on the ground that they had committed an offence in the performance of their duties and should therefore be tried under the law governing the prosecution of civil servants. In August 1998 the Beşiri administrative council decided that the guards had no case to answer. In addition, in October 1998, the six gendarmes and the commander of the village guards were acquitted of obstructing the course of justice, for lack of evidence.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 29December 1997. It was transmitted to the Court on 1 November 1998 and declared partly admissible on 29 August 2000 and admissible on 28 January 2003.

Judgment was given by a Chamber of 7 judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Ireneu Cabral Barreto (Portuguese),
Riza Türmen (Turkish),
Mindia Ugrekhelidze (Georgian),
Antonella Mularoni (San Marinese),
Danutė Jočienė (Lithuanian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment4 

Complaints

The applicant alleged that his father had been killed by village guards, who had resorted unnecessarily to the use of force, and that the investigation subsequently conducted had not been effective. He relied on Articles 2 and 13 of the Convention.

Decision of the Court

Article 2

The death of Mihdi Bilgin

The Court noted, among other things, that apart from the two bullets which struck the victim and the one allegedly fired into the air, 14 bullets had been fired in a panic reflex. While this had doubtless been a very human reaction, there had been none of the precaution in the use of firearms that could legitimately be expected from those responsible for law enforcement in a democratic society, even when they were engaged in the immobilisation of dangerous terrorists. The guards’ conduct remained unjustifiable, even in the kind of context sometimes called “the heat of battle”, given that there had been no shots in their direction or any other comparable threat from the suspect. In all probability their use of lethal force had been based on nothing more than fear, a shadow and suppositions.

Secondly, the Court observed that it was difficult to imagine how the victim could have run a distance of nearly 75 metres after being hit in both ankles. It was also surprising that the guards had been able to aim at and hit with a single bullet both ankles of a running man, a moving target some 80 metres away, when they had been unable to tell the difference at ten metres between a man wandering around and a dangerous militant, or between a stick and a rifle.

Apart from these numerous flagrant contradictions in the version of the events given by the Turkish authorities, the Court noted that the file did not contain any indication of instructions, whether written or oral, given to village guards in the context of their duties, particularly with regard to the arrest of suspects. Nor did it contain any information about the equipment the village guards had, apart from the electric torches they used to look at the victim as he lay on the ground. Although this lack of logistical backup and rules of engagement highlighted the alarm felt by the guards in the face of the supposed danger, and thus seemed to plead in their favour, it revealed above all serious shortcomings in the preparation and supervision of the acts of State agents who were armed and authorised to use lethal force.

That being the case, the Court held that there had been a violation of Article 2 on account of the death of the applicant’s father.

The investigation conducted into the death of Mihdi Bilgin

The Court noted at the outset various shortcomings and unjustified delays in the investigation of the case. However, it considered that it was not required to dwell on these failings, since for an investigation into an alleged unlawful killing by State agents to be effective it was above all necessary for the persons in charge of the investigation to be independent of those implicated.

In the present case, the Court noted that the Beşiri district commissioner’s office, to which the case had been referred following the decision to stay the proceedings, had instructed an investigating officer to inquire into the killing of Mihdi Bilgin by the village guards. The investigator, who was a gendarmerie officer, was subordinate to the same local hierarchy as the guards whose conduct he was required to investigate. In addition, the Beşiri administrative council, when ruling on the report submitted by the investigating officer, endorsed the version of events it contained without expressing the slightest doubt about his findings or his conclusion.

Moreover, the decision not to prosecute the guards had been taken while the proceedings against the gendarmes in charge of the investigation were still pending. In view of the important connection between the two sets of proceedings and the serious and disturbing nature of the confirmed statements which had led to the second of them, it would have been desirable for the administrative council to wait for the Assize Court’s verdict.

The Court accordingly held that there had been a violation of Article 2 on account of the ineffectiveness of the investigation into the applicant’s father’s death.

Article 13

The Court considered that the applicant had been deprived of an effective remedy, in that he had not been able to have the identity of those responsible for his father’s death established, and could not therefore claim appropriate compensation. It accordingly held that there had been a violation of Article 13.
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Ferhat Berk v. Turkey (no. 77366/01)Violation of Article 5 §§ 3, 4 and 5

The applicant, Ferhat Berk, is a Turkish national who was born in 1983 and lives in Diyarbakır (Turkey).

During an operation against the PKK (Workers’ Party of Kurdistan), the applicant was arrested and taken into police custody on 2 July 2001. On 11 July 2001 he was brought before a judge who ordered his detention pending trial. Criminal proceedings were instituted against the applicant for assisting the PKK. The case is still pending before the Turkish courts.

The applicant complained of the length of time he had been held in police custody and of the lack of a remedy by which to challenge the lawfulness of his detention. Finally, he submitted that he had received no compensation for his detention. He relied on Article 5 (right to liberty and security).

The Court observed that the applicant had been in police custody for nine days. It could not accept that it had been necessary to detain him for such a long period before bringing him before a judge. The Court therefore held unanimously that there had been a violation of Article 5 § 3.

As regards the lack of a remedy by which to challenge the duration of detention by the police, the Court observed that it had repeatedly held that the remedy provided in Article 128 § 4 of the Code of Criminal Procedure, which the Turkish Government had relied on, did not satisfy the requirements of Article 5 § 4. Accordingly, it held unanimously that there had also been a violation of Article 5 § 4.

Lastly, the Court noted that victims of detention that did not comply with the Convention did not have sufficiently certain rights to reparation under Turkish law. It consequently held unanimously that there had been a violation of Article 5 § 5.

By way of just satisfaction, the Court awarded the applicant EUR 1,500 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Gök and Others v. Turkey (nos 71867/01, 71869/01, 73319/01 and 74858/01)

The applicants are four Turkish nationals who live in Şanlıurfa (Turkey). They were joint owners of land situated in Karaköprü (Şanlıurfa) which was occupied by the Ministry of Defence.

In 1996 the applicants brought an action seeking compensation for the de facto expropriation of their land. The Şanlıurfa District Court granted the application: it dismissed the authorities’ objection that the action was time-barred, noting that the land in question had been occupied in 1991 and not in 1977, and awarded the applicants more than EUR 375,000 in compensation. The judgments were upheld by the Court of Cassation.

In 1999 the applicants brought an action seeking additional compensation for expropriation. In line with the courts’ earlier findings, the District Court considered that the applicants’ action was not time-barred, and allowed their claims. However, the Court of Cassation set aside these decisions on the ground that the action for compensation was time-barred because the land had been occupied in 1977, not in 1991 as previously held. The District Court, to which the case was referred back after the decisions had been set aside, dismissed the applicants’ claims definitively.

The applicants complained that the proceedings leading to the dismissal of their claims had been unfair. They relied in particular on Article 6 § 1 (right to a fair hearing) and Article 1 of Protocol No. 1 (protection of property).

The Court noted that in re-examining the date on which the period of time had started to run, the Court of Cassation had confined itself to reviewing the existing evidence without obtaining fresh information. By returning without any valid reason to an issue which had already been the subject of a final decision, the Turkish courts had infringed the principle of legal certainty.

The Court therefore held, by five votes to two, that there had been a violation of Article 6 § 1. It considered it unnecessary to examine the complaint under Article 1 of Protocol No. 1. It awarded the applicants a total of EUR 15,100 for pecuniary and non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)

Violation of Article 10

Güzel v. Turkey (No. 2) (no. 65849/01)Violation of Article 6 § 1 (fairness)

The applicant, Hasan Celal Güzel, is a Turkish national who was born in 1945 and lives in Ankara. A former minister and member of Parliament, he was Chairman of the Renaissance Party at the material time.

On 13 June 1998 the applicant gave a speech in his capacity as chairman of a political party at a meeting on human rights organised by the municipal authorities of Kayseri. In speaking on social issues, the applicant criticised Government actions and policy.

The applicant was prosecuted for incitement to hatred and hostility on the basis of a distinction founded on religion and was sentenced to one year’s imprisonment by the Ankara National Security Court. The Court of Cassation upheld his conviction on 3 July 2000.

On 12 January 2001, before the applicant had started to serve his prison sentence, the national security court deferred execution of his sentence for five years.

The applicant alleged that his criminal conviction had infringed his right to freedom of expression. He complained, further, that the proceedings before the Court of Cassation had been unfair as he had been given no opportunity to respond to the written opinion of Principal State Counsel. He relied on Article 10 (freedom of expression) and Article 6 § 1 (right to a fair trial).

The Court considered that the grounds advanced by the Turkish courts could not be regarded in themselves as sufficient to justify the interference with the applicant’s right to freedom of expression. The applicant had been speaking in his capacity as a politician, in the context of his role as a player on the Turkish political scene, and had not been encouraging the use of violence, armed resistance or revolt. Nor was this an instance of hate speech, which, in the Court’s opinion, was the essential factor to be taken into consideration. The effect of deferring execution of sentence had been to censor part of the applicant’s activities as the chairman of a political party during the relevant period and to severely restrict his ability to voice criticism in public, when such criticism had a role to play in a public debate whose existence could not be denied. The Court therefore held unanimously that there had been a violation of Article 10.

The Court referred to its finding in previous cases that the non-communication of Principal State Counsel’s opinion, in view of the nature of his submissions and of the defendant’s inability to make written observations in reply, entailed a breach of Article 6 § 1. Seeing no reason to depart from that conclusion in the present case, the Court held unanimously that there had been a violation of Article 6 § 1.

By way of just satisfaction, the Court awarded the applicant EUR 4,000 for non-pecuniary damage and EUR 3,000 for costs and expenses. (The judgment is available only in French.)
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D.A. and B.Y. v. Turkey (no. 45736/99)Violation of Article 5 § 3

The applicants, D.A. and B.Y., are Turkish nationals who were born in 1953 and 1968 respectively. At the time the application was lodged, they were in İzmir Prison (Turkey).

The applicants were arrested and taken into police custody on 17 July 1998 as part of a police operation against the “Organisation for the Restructuring of the Communist Party” (Komünist Parti İnşa Örgütü), an extreme left-wing armed organisation. They each underwent a medical examination which found no marks consistent with assault. When the applicants’ police custody ended, on 23 July 1998, three medical reports were prepared on each of them, none of which noted any unusual injuries. The applicants were then placed in detention pending trial and were charged with membership of an armed gang.

Two complaints lodged by the applicants alleging torture resulted in findings that there was no case to answer.

The applicants complained that they had been subjected to treatment contrary to Article 3 (prohibition of torture and inhuman or degrading treatment) while in police custody. In addition, relying on Article 5 § 3 (right to liberty and security), they complained of the length of their detention in police custody.

In the absence of any evidence that the applicants had been subjected to ill-treatment, the Court declared the complaint under Article 3 inadmissible as being manifestly ill-founded.

The Court noted that the applicants had spent seven days in police custody. It could not accept that it had been necessary to detain the applicants for so long before they were brought before a judge. Accordingly, the Court held unanimously that there had been a violation of Article 5 § 3. It awarded the applicants EUR 1,500 each for non-pecuniary damage and EUR1,000 each for costs and expenses, less the EUR 630 already received by D.A. from the Council of Europe in legal aid. (The judgment is available only in French.)

Dağ v. Turkey (no. 74939/01)Violation of Article 6 § 1 (length)

The applicant, İsmet Dağ, is a Turkish national who was born in 1965 and lives in Turkey.

On 23 September 1994 the applicant was taken into custody within the context of a police operation against the PKK (Kurdish Workers Party) and was later charged with forging and using an identification card. On 26 February 2003 the criminal proceedings against him were discontinued on the ground that the prosecution was time-barred.

The applicant complained about the excessive length of the proceedings. He relied on Article 6 § 1 (right to a fair trial within a reasonable time).

The Court noted that the proceedings in question had lasted eight years and five months. Having regard to the circumstances of the case, it considered that such a length of time was excessive and failed to satisfy the “reasonable time” requirement. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 6,500 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in English.)

Mahmut Yılmaz and Others v. Turkey (no. 47278/99)Violation of Article 6 § 1 (fairness)

The applicants are seven Turkish nationals: Mahmut Yılmaz, Özgür Tüfekçi, Ahmet Aşkın Doğan, Bülent Karakaş, Elif Kahyaoğlu, Deniz Kartal and Nurdan Bayşahan were born in 1973, 1975, 1970, 1975, 1974, 1975 and 1973 respectively. At the time of the events, they all lived in Ankara.

The applicants were arrested between 17 and 19 April 1996 on suspicion of membership of an illegal organisation, and were taken into police custody. On 1 May 1996 they each underwent a medical examination which did not disclose any marks consistent with assault. They were then brought before a judge who ordered that they be placed in detention pending trial. They underwent several subsequent medical examinations, which did not reveal any unusual injuries.

On 9 November 1998 Ankara State Security Court sentenced the applicants to terms of imprisonment.

The applicants contended that they had been subjected to treatment contrary to Article 3 (prohibition of torture and inhuman or degrading treatment) while in police custody. In addition, relying on Article 6 § 1 (right to a fair trial), they complained that the proceedings against them had been unfair on account, in particular, of the presence of a military judge on the bench of the state security court.

In the absence of any evidence that the applicants had been subjected to ill-treatment, and even assuming that they had exhausted domestic remedies, the Court declared the complaint under Article 3 inadmissible as being manifestly ill-founded.

The Court reiterated that civilians who were required to answer criminal charges in a state security court that included a military judge on its bench had legitimate grounds for concern about its independence and impartiality. It accordingly held that there had been a violation of Article 6 § 1.

With regard to the other complaints of procedural unfairness, the Court stated that a court which had been found not to be independent and impartial could not, under any circumstances, guarantee a fair trial for persons within its jurisdiction. Consequently, it held that it was unnecessary to examine those other complaints.

The Court awarded the applicants EUR 1,000 jointly for costs and expenses. (The judgment is available only in French.)
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Erin v. Turkey (no. 71342/01)Violation of Article 6 § 1 (length)

The applicant, Mehmet Salih Erin, is a Turkish national who was born in 1962 and lives in İzmir (Turkey). 

On 6 March 1996 the applicant was taken into police custody and was later charged with forging passports. The proceedings came to an end on 3 December 2003 when İzmir Assize Court decided to terminate the criminal proceedings holding that the prosecution was time-barred.

The applicant complained about the length of the proceedings. He relied on Article 6 § 1 (right to a fair trial within a reasonable time).

The Court noted that the proceedings in question had lasted seven years and nine months. Having regard to the circumstances of the case, it considered that such a length of time was excessive and failed to satisfy the “reasonable time” requirement. Accordingly, the Court concluded, unanimously, that there had been a violation of Article 6 § 1 and awarded the Mr Erin EUR6,000 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in English.)

Violation of Article 1 of Protocol No. 1

Acun and Yumak v. Turkey (no. 67112/01)

Kir and Others v. Turkey (no. 67145/01)

Mehmet Ali Gündüz v. Turkey (no. 27633/02)

The applicants complained, under Article 1 of Protocol No. 1 (protection of property), of delays in the payment of compensation due to them following the expropriation of their property. They further alleged that the interest they had received did not reflect the actual rate of inflation between the date the award was assessed and the date of payment. The applicants in the case of Kir and Others also relied on Article 6 § 1 (right to a fair hearing within a reasonable time).

The Court concluded unanimously in each case that there had been a violation of Article 1 of Protocol No. 1 and took the view that it was not necessary to consider separately the complaint under Article 6 § 1. It held that the finding of a violation in itself constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and in respect of pecuniary damage and costs and expenses awarded them the total amounts set out below, expressed in euros. (The judgments are available only in English.)

	
	Pecuniary damage 
	Costs and expenses

	Acun and Yumak v. Turkey 
	4,400
	500

	Kir and Others v. Turkey 
	397
	1,300

	Mehmet Ali Gündüz v. Turkey
	13,671
	1,000


EUROPEAN COURT OF HUMAN RIGHTS

519

19.9.2006

Violation of Article 5 § 3

Çetin Ağdaş v. Turkey (no. 77331/01)Violation of Article 6 § 1 (length)

The applicant, Çetin Ağdaş, is a Turkish national who was born in 1976 and lives in Kocaeli (Turkey).

He was arrested on 23 October 1998 on suspicion of being a member of the DHKP-C (Revolutionary People’s Liberation Party – Front) and was placed in pre-trial detention, where he remained until he was released on bail on 6 May 2002. During that time the applicant made several applications to be released, all of which were refused. The criminal proceedings against him are still pending in the Turkish courts.

The applicant complained under Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair hearing within a reasonable time) of the length of both his pre-trial detention and the criminal proceedings against him.

The Court noted that the applicant had been kept in pre-trial detention for approximately three years and six months. The state security court had lawfully ordered the extension of the applicant’s detention at the end of each hearing in virtually identical, not to say stereotyped terms, referring to the nature of the offence concerned, the state of the evidence, the date of the detention and the risk of his absconding. 

Having regard to the circumstances of the case, the Court considered that the length of the applicant’s pre-trial detention had been excessive and held unanimously that there had been a violation of Article 5 § 3. 

As regards the criminal proceedings, which to date had lasted more than seven years and ten months in the court of first instance, the Court considered their length excessive. It therefore held unanimously that there had been a violation of Article 6 § 1.

By way of just satisfaction, the Court awarded the applicant EUR 3,000for non-pecuniary and pecuniary damage and EUR 285for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Kabasakal and Atar v. Turkey (nos. 70084/01 and 70085/01)

The applicants, Selim Kabasakal and Hasan Atar, are Turkish nationals who were born in 1979 and 1977 respectively. They were serving prison sentences in Ordu Prison at the time of their applications to the Court.

In November 1998 the applicants were arrested and taken into custody. They were later charged with being a member of the Devrimci Halk Partisi - Revolutionary Peoples’ Party, an illegal organisation in Turkey. In the initial hearings, a military judge sat as a member of Erzurum State Security Court. That judge was later replaced by a civilian judge.

In October 1999 the applicants were found guilty as charged and sentenced to 12 years and six months imprisonment. They appealed unsuccessfully to the Court of Cassation. 

The applicants complained that they were denied a fair hearing on account of the presence of a military judge on the bench of the trial court. They further submitted that a written opinion given by the principal public prosecutor at the Court of Cassation was never served on them, thus depriving them of the opportunity to put forward their counter-arguments. They relied on Article 6 §§ 1 (right to a fair trial) and 3 (b) (right to adequate time and facilities for preparation of defence). 

The Court decided to consider their complaints from the standpoint of Article 6 § 1 alone.

The Court considered that the proceedings in which the military judge participated were of minor importance and that the replacement of the military judge before the end of the proceedings should have allayed the applicants’ concern about the trial court’s independence and impartiality and concluded unanimously that there had been no violation of Article 6 § 1 in that respect. 

As regards the non-communication to the applicants of the principal prosecutor’s observations before the Court of Cassation, the Court found, as it had done in similar previous cases, and held unanimously that there had been a violation of Article 6 § 1.

The Court awarded the applicants EUR 1,000 in respect of costs and expenses. (The judgment is available only in English.)

No violation of Article 2 (right to life)

Violation of Article 2 (investigation)

Sultan Karabulut v. Turkey (no. 45784/99)Violation of Article 13

The applicant, Sultan Karabulut, is a Turkish national who was born in 1948 and lives in Ankara. Her son, Özgür Kemal Karabulut, died in 1997.

The parties disagreed as to the facts of the case.

The applicant submitted that her son had been killed by gendarmes on 20 October 1997 while looking for a mechanic after the car in which he had been travelling with a friend had broken down on the Taşova industrial estate (Amasya).

The Turkish Government maintained, however, that Mr Karabulut had been in a vehicle whose occupants were suspected of having assisted an illegal organisation, the TKP/ML TIKKO (Turkish Workers and Peasants’ Liberation Army). When confronted with a police blockade, the suspects had abandoned the car and fled on foot. T.G. had been arrested immediately but Mr Karabulut had opened fire on the police officers and had been shot dead while attempting to throw a hand grenade at the gendarmes.

The public prosecutor went to the scene of the incident straight away. An investigation was subsequently opened, in the course of which reports and sketches concerning the incident were produced by the gendarmes, photographs were taken and objects relating to the death were seized. An examination of the body revealed that the applicant’s son had received two bullets in the region of the left armpit and two others in the left leg. The doctor concluded that the death had resulted from the destruction of the left lung by a bullet that had caused cardiac and respiratory failure and considered that a full autopsy was unnecessary.

A criminal complaint lodged by the applicant in February 1998 resulted in a decision that the gendarmes in question had no case to answer.

The applicant complained under Article 2 (right to life) of the unnecessary use of lethal force by the security forces. She also submitted that no effective investigation had been carried out into the circumstances surrounding her son’s death. She further complained under Articles 6 (right to a fair hearing) and 13 (right to an effective remedy) that she had been denied an effective remedy.

Having regard to the evidence in its possession, the Court observed that it had not been established beyond all reasonable doubt that the security forces had intentionally killed the applicant’s son as she had asserted. As to whether the gendarmes had had the means to arrest him instead of killing him, the Court considered it reasonable to believe that they had thought it necessary to shoot in order to render the suspect physically incapable of using the grenade. It considered it desirable, however, that neutralising techniques, for example, should be widely available with a view to gradually limiting the use of methods that could cause death.

The Court considered that the use of lethal force in the present case had been absolutely necessary to defend any person from violence. In addition, it had not been established beyond all reasonable doubt that unnecessarily excessive force had been used. Accordingly, the Court concluded unanimously that there had been no violation of Article 2 with regard to Mr Karabulut’s death.

As regards the investigation into the applicant’s son’s death, the Court noted that numerous investigative steps had been taken promptly. However, certain important measures had not been taken, such as obtaining statements from the gendarmes or looking for traces of powder on the deceased’s hands or fingerprints on the grenade. Accordingly, the Court held unanimously that there had been a violation of Article 2 as regards the nature of the investigation carried out in the case.

Lastly, the Court considered that Turkey could not be said to have conducted an effective criminal investigation and therefore held unanimously that there had been a violation of Article 13.

By way of just satisfaction, the Court awarded the applicant EUR 10,000for non-pecuniary damage and EUR 1,000for costs and expenses. (The judgment is available only in French.)

No violation of Article 5 §§ 1 (c) and 2

Süleyman Erdem v. Turkey (no. 49574/99)Violation of Article 5 §§ 3 and 4

The applicant, Süleyman Erdem, is a Turkish national who was born in 1973. At the material time he was a trader and lived in Diyarbakır (Turkey).

The applicant was arrested on 1 March 1999 in the course of an operation against an illegal armed organisation and was taken into police custody, where he remained until 9 March 1999. He was then placed in pre-trial detention and criminal proceedings were brought against him for assisting an armed gang. On 14 September 2000 the Diyarbakır State Security Court acquitted the applicant for lack of “sufficiently compelling evidence”.

The applicant submitted under Article 5 (right to liberty and security) that his deprivation of liberty had been unlawful and complained of its length. 

The Court first noted that it had already found that at the material time the review by the Turkish courts of the lawfulness of detention under Article 128 § 4 of the Code of Criminal Procedure had failed to meet the requirements of Article 5 § 4. It therefore held unanimously that there had been a violation of Article 5 § 4.

As to the lawfulness of the applicant’s arrest, the Court noted that he had been arrested and questioned in connection with, among other things, his links with another suspect in the context of the same police operation. Having regard to the facts of the case, the Court considered that the applicant could be regarded as having been arrested and detained on reasonable suspicion of having committed a criminal offence. It therefore held unanimously that there had been no violation of Article 5 § 1.

Furthermore, the Court considered that the questions put to the applicant while in police custody had contained fairly precise indications of the suspicions against him, and that there were no grounds to conclude\ that he had not been informed of the reasons of his arrest while it was being carried out. The Court therefore held unanimously that there had been no violation of Article 5 § 2.

Lastly, the Court noted that the applicant had been held in police custody for eight days. It could not accept that it had been necessary to detain him for so long before bringing him before a judge and accordingly held unanimously that there had been a violation of Article 5 § 3.

By way of just satisfaction, the Court awarded the applicant EUR 3,000for non-pecuniary damage and EUR 1,250for costs and expenses. (The judgment is available only in French.)
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Press release issued by the Registrar

CHAMBER JUDGMENT
HALİT DİNÇ AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Halit Dinç and Others v. Turkey (application no. 32597/96).

The Court held unanimously that there had been

a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the death of the applicants’ relative;

a violation of Article 2 (right to life) of the Convention on account of the lack of an effective investigation into his death;

a violation of Article 13 (right to an effective remedy).

As the applicants had not submitted their claims within the time allowed, the Court considered that it was not necessary to award them a sum under Article 41 (just satisfaction) of the Convention. (The judgment is available only in French.)

1.Principal facts 

The four applicants, Halit Dinç, Nezihe Dinç, Sacide Dinç and Turgay Dinç, are Turkish nationals who were born in 1940, 1948, 1971 and 1974 respectively and live in Edirne (Turkey). They are the parents and brothers of Rıdvan Dinç, who died in 1994.

On the evening of 15 May 1994 Rıdvan Dinç, Staff Sergeant of the Kırıkhan fifth border company, and Sergeant A.A. kept watch on the border between Turkey and Syria with a view to arresting a band of smugglers.

As he suspected Rıdvan Dinç of conniving with the smugglers, Sergeant A.A. had asked some other soldiers to accompany him so that he would not be alone in the event of an attack by the smugglers and could catch his superior red-handed.

A.A. therefore took up position in a different place from the one indicated by Rıdvan Dinç. When the smugglers started coming over the border Sergeant A.A. and the three other soldiers opened fire. During the shoot-out Rıdvan Dinç and a smuggler were killed.

The next day, on 16 May 1994, a criminal investigation was opened into the circumstances of Rıdvan Dinç’s death. In the course of that investigation evidence was heard from the soldiers implicated in the shooting and an autopsy was performed on the body of the deceased. 60 cartridges were found at the scene. 

Sergeant A.A. was charged with causing the death of his superior. After being convicted of fatally assaulting his superior, he was initially sentenced to five years’ imprisonment and subsequently acquitted by Adana Military Court on 25 December 2001. The criminal proceedings are currently pending before the Turkish military courts.

The applicants sued the Ministry of Defence for damages. On 8 May 1996 the Supreme Military Administrative Court dismissed their claim on the ground that at the material time Rıdvan Dinç, who had collaborated with the smugglers, had been committing an offence and, accordingly, had not been acting as a State official. Consequently, the authorities could not be held responsible for his death.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 27 July 1996 and transferred to the European Court of Human Rights on 1 November 1998. In a decision of 7 June 2005 the application was declared partly admissible.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (British), President,
Josep Casadevall (Andorran),
Giovanni Bonello (Maltese),
Riza Türmen (Turkish),
Stanislav Pavlovschi (Moldovan),
Ljiljana Mijović (citizen of Bosnia and Herzegovina),
Ján Šikuta (Slovakian), judges,

and also Lawrence Early, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained that their close relative had been killed by another soldier, either intentionally or through disproportionate use of lethal force. They further complained of the lack of an effective investigation into the circumstances surrounding his death. Lastly, they submitted that the proceedings for damages which they had brought in the Supreme Military Administrative Court had been unfairly conducted. They relied on Articles 2, 13 and 6.

Decision of the Court

Article 2

The death of Rıdvan Dinç

The Court noted that the regiment commander had given the soldiers orders to open fire without warning while on border watch duty during the night. Those orders, which had been deemed reasonable by a bench of the Court of Cassation, afforded no guarantee that death would not be inflicted arbitrarily. They formed a legal framework that fell far short of the level of protection “by the law” of the right to life required by the Convention in democratic societies in Europe.

The Court also noted that the soldiers had used their firearms without any regard for the right to life and that there was no evidence in the case to suggest that the smugglers in question had been armed.

In those circumstances the Court held that, with regard to the positive obligation to put in place an adequate legal framework, the Turkish military authorities had not done all that could reasonably be expected of them to protect people from the use of potentially lethal force and to avoid the risk to life engendered by military operations in the border zone. Furthermore, manifestly excessive force had been used in the present case.

Accordingly, the Court held that there had been a violation of Article 2 on account of the death of the applicants’ relative.

The investigation into Rıdvan Dinç’s death

The Court noted that, although the case was not at all complex, the criminal proceedings in question had lasted approximately 12 years to date. The lawfulness of the conduct of the soldiers during the night in question had been assessed by the criminal courts in the light of the orders given by the regiment commander to open fire without warning. It was obvious that orders of that kind were unlawful. No investigation into the actions of A.A.’s superiors had been made in that respect, however.

Moreover, certain obvious investigative measures had not been taken at the beginning of the investigation, such as ballistic examinations of the assault rifles, cartridges and bullets used by the soldiers. Without those examinations it had not been possible, even 12 years after the events, to establish unequivocally the identity of those responsible for Rıdvan Dinç’s death.

In those circumstances the Court held that there had been a violation of Article 2 on account of the investigation into the death of the applicants’ relative.

Articles 6 and 13

The Court decided to examine the complaint about the lack of an effective investigation only under Article 13 taken in conjunction with Article 2. It reiterated that the judicial investigation, 12 years after it had been started, had not yet provided an adequate framework by which to identify the perpetrators. Moreover, basing itself on the first conclusions of the military criminal courts, the Supreme Military Administrative Court had dismissed the applicants’ request for compensation for the authorities’ responsibility regarding Rıdvan Dinç’s death.

In those circumstances an effective investigation could not be said to have been carried out speedily in accordance with Article 13, whose requirements went further than the obligation to investigate imposed by Article2. Accordingly, the Court held that there had been a violation of Article 13.
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Violation of Article 5 § 3

Mehmet Güneş v. Turkey (no. 61908/00)Violation of Article 6 § 1 (length)

The applicant, Mehmet Güneş, is a Turkish national who was born in 1951 and lives in Turkey.

In July 1993 the applicant was taken into police custody on suspicion of possessing a false identity card and of being a member of an illegal organisation in Turkey, the TDP (Revolutionary Party of Turkey). He was later detained on remand until January 2000. Istanbul State Security Court dismissed all of the applicant’s requests for release pending trial referring each time to “the state of the evidence”. The criminal proceedings against the applicant were discontinued in February 2004.

The applicant complained about the length of his detention on remand and the proceedings against him, relying on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time).

The Court noted a lack of sufficient reasoning in the domestic court’s decisions to prolong the applicant’s remand in custody. It found that the identical stereotyped reasons given could not justify keeping the applicant in detention on remand for over six years and six months and held unanimously that there had been a violation of Article 5 § 3.

The Court noted that the proceedings in question had lasted ten years and seven months. Having regard to the circumstances of the case, it considered that such a length of time was excessive and failed to satisfy the “reasonable time” requirement. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1.

The applicant was awarded EUR 9,000 in respect of non-pecuniary damage and EUR1,500 for costs and expenses. (The judgment is available only in English.)

Violation of Article 3 (inhuman treatment)

Violation of Article 13

Violation of Article 6 §§ 1 and 3 (c)

Söylemez v. Turkey (no. 46661/99) No violation of Article 6 § 2

The applicants, Faysal Söylemez, Sena Söylemez and Mustafa Söylemez, are Turkish nationals who were born in 1964, 1961 and 1966 respectively and live in Muş (Turkey).

All three applicants were arrested and taken into police custody in June 1996 on suspicion of murder, wounding and false imprisonment. Faysal and Sena Söylemez were arrested on 11 June 1996 following an armed clash in which two police officers and Sena Söylemez were injured. Mustafa Söylemez was arrested the next day.

On 26 June 1996 Mustafa Söylemez was examined by a doctor who found no signs of blows to his body. Later that day Mustafa and Sena Söylemez were brought before a judge, who ordered their detention pending trial.

While he was in police custody Faysal Söylemez was examined by a doctor on 12 and 25 June 1996; neither ofthe medical reports drawn up on those occasions made any mention of signs of blows or assault to his body. He was placed in pre-trial detention and examined on 27 June 1996 by the prison doctor, who observed that he had two old bruises, one measuring 1 cm x 1 cm on his left arm and one of 2 cm x 1 cm on the right side of the chest. Two further medical reports concerning Faysal Söylemez, issued on 18 October and 5 November 1996, noted the presence of hyperpigmentation linked to an old bruise measuring 1cm x1cm in the right-hand pectoral region, and of numbness in both arms and both hands.

The applicants were charged with murder, illegally possessing firearms and using forged identity papers and registration plates. On 17 December 1997 Kadıköy Assize Court sentenced Mustafa and Sena Söylemez each to 30 years’ imprisonment and Faysal Söylemez to 20 years. The Court of Cassation upheld the convictions and sentences.

On 28 December 1998, in a separate murder case, Ankara Assize Court sentenced Mustafa Söylemez to 18 years and four months’ imprisonment and Sena and Faysal Söylemez to 18 years’ imprisonment and a fine. The Court of Cassation likewise upheld those convictions and sentences.

In the meantime, Faysal Söylemez had lodged a criminal complaint against the police officers in whose custody he had been held, alleging ill-treatment. On 26 January 1998 Istanbul Assize Court acquitted the officers on the ground that there was insufficient “compelling and decisive” evidence.

The applicants alleged that they had been ill-treated while in police custody and had not had an effective remedy in respect of their complaints on that account. They relied on Articles 3 (prohibition of torture or inhuman or degrading treatment) and 13 (right to an effective remedy). They further complained under Article 6 (right to a fair hearing) that they had not had a fair trial.

The Court found that it could not establish from the evidence submitted to it by Sena and Mustafa Söylemez that they had been ill-treated while in police custody. It further held that it had not been proved that the force used during their arrest had been excessive or disproportionate. It therefore declared the complaints submitted by Sena and Mustafa Söylemez under Article 3 inadmissible as being manifestly ill-founded.

However, in the light of all the evidence before it concerning Faysal Söylemez and the absence of a plausible explanation from the Turkish Government as to the marks found on his body, the Court considered that the injuries observed in his case had resulted from treatment that could be qualified as inhuman. It therefore held unanimously that there had been a violation of Article 3 in respect of Faysal Söylemez. The Court also held unanimously that there had been a violation of Article 13 in his case, but declared the corresponding complaint inadmissible in the cases of Sena and Mustafa Söylemez.

As regards the fairness of the proceedings in which the applicants had been convicted, the Court observed that the statement obtained from Faysal Söylemez under duress while in police custody had been one of the items of evidence that had formed the basis for his conviction. It therefore held unanimously that there had been a violation of Article 6 §§ 1 and 3. In the case of the other two applicants, an overall examination of the proceedings led the Court to conclude that they had not been denied a fair trial. It therefore held unanimously that there had been no violation of Article 6 in their case.

Lastly, the Court considered that the applicants had not adduced any evidence to substantiate their allegation that the presumption of innocence had not been observed. It therefore held unanimously that there had been no violation of Article 6 § 2.

By way of just satisfaction, the Court awarded Faysal Söylemez EUR 8,000for non-pecuniary damage and EUR 3,000for costs and expenses. (The judgment is available only in French.)

Eroğlu v. Turkey (no. 59769/00)Violation of Article 6 § 1 (fairness)

The applicant, Mesut Eroğlu, is a Turkish national who was born in 1972 and lives in Istanbul.

On 26 August 1998 the applicant was sentenced to three years’ imprisonment by Istanbul State Security Court for being a member of the PKK (Workers’ Party of Kurdistan).

Relying in particular on Article 6 § 1 (right to a fair hearing), the applicant submitted that his case had not been heard by an independent and impartial tribunal on account of the presence of a military judge among the members of the state security court that had tried and convicted him. 

The Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a state security court which included a military judge among its members might not be independent and impartial. The Court therefore held unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 800for costs and expenses. (The judgment is available only in French.)

İhsan and Satun Önel v. Turkey (no. 9292/02)Violation of Article 1 of Protocol No. 1

The applicants, İhsan Önel and Satun Önel, are Turkish nationals who were born in 1949 and 1948 respectively.

The applicants were awarded additional compensation after the General Directorate of the National Water Board expropriated two plots of land belonging to them, for the construction of a dam.

The applicants complained under Article 1 of Protocol No. 1 (protection of property) that the rate of interest for delays, payable on the additional compensation for expropriation, was too low and that the expropriating authority had further delayed in settling the relevant amounts.

The Court declared inadmissible the complaint filed by Satun Önel.

Concerning İhsan Önel’s complaint, the Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and awarded him EUR 41,000 in respect of pecuniary damage. (The judgment is available only in English.) 
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Mürvet Fidan and Others v. Turkey (no. 48983/99)Violation of Article 1 of Protocol No. 1

The five applicants in the case are Turkish nationals.

In December 1998 the applicants were awarded additional compensation in proceedings started in July 1993 concerning the expropriation of their land to make way for the construction of a dam. The applicants complained that the compensation they obtained had fallen in value since the statutory rate of interest had not kept pace with the high rate of inflation in Turkey. They further complained of the difference in treatment of the State and individuals in the context of their respective debts. They relied on Article 1 of Protocol No. 1 (protection of property), Articles 14 (prohibition of discrimination) and 6 § 1 (right to a fair hearing within a reasonable time).

The Court held unanimously that there had been a violation of Article 1 of Protocol No.1 and that it was unnecessary to examine the merits of the complaint under Article 6 § 1. The complaint under Article 14 was declared inadmissible. The Court awarded the applicants a total of EUR 1,762 in respect of pecuniary damage and EUR 500 for costs and expenses. (The judgment is available only in English.)
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Violation of Article 6 § 1 (fairness)

Başkaya v. Turkey (no. 68234/01)Violation of Article 10

The applicant, Fikret Başkaya, is a Turkish national who was born in 1940 and lives in Ankara.

On 1 June 1999 the daily newspaper Özgür Bakiş published an article by the applicant which criticised the Turkish authorities’ handling of the Kurdish problem. The applicant was prosecuted for disseminating separatist propaganda and was sentenced on 13 June 2000 to, among other things, one year’s imprisonment. He lodged an unsuccessful appeal on points of law.

The applicant maintained that his criminal conviction amounted to a violation of Article 10 (freedom of expression) and Article 6 § 1 (right to a fair trial).

The Court referred to its finding in previous cases that the non-communication of Principal State Counsel’s opinion, in view of the nature of his submissions and of the defendant’s inability to make written observations in reply, entailed a breach of Article 6 § 1. It therefore held unanimously that there had been a violation of Article 6 § 1.

The Court further considered that the reasons given by the Turkish courts could not be regarded as sufficient in themselves to justify the interference with the applicant’s right to freedom of expression. Although certain passages of the articles painted a negative picture of the policies of the Turkish State, they did not constitute an incitement to violence, armed resistance or an uprising and did not amount to hate speech; that, in the Court’s view, was the essential factor to be taken into consideration. The Court concluded that the applicant’s conviction had been disproportionate to the aims pursued and had accordingly not been “necessary in a democratic society”. It therefore held unanimously that there had been a violation of Article 10.

The Court awarded the applicant EUR 735 for pecuniary damage, EUR 7,000 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)

Karahanoğlu v. Turkey (no. 74341/01)Violation of Article 6 § 1 (fairness)

The applicant, Mehmet Karahanoğlu, is a Turkish national who was born in 1949 and lives in Istanbul.

On 13 September 2000 a chimney fire broke out in the applicant’s restaurant. It transpired that the fire had been caused by a build-up of grease and soot in the chimney and was therefore the result of the applicant’s negligence.

On 14 November 2000 Beyoğlu Police Court ordered the applicant to pay a small fine of approximately EUR 40. The applicant appealed unsuccessfully against that decision.

Relying on Article 6 § 1 (right to a fair hearing), the applicant complained that no public hearing had been held in his case.

The Court noted that at no stage in the proceedings had the applicant been given a hearing before the Turkish courts; he had therefore had no opportunity to appear in person before the judges dealing with his case. Accordingly, the Court held unanimously that there had been a violation of Article 6 § 1. It considered that the present judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 1,000 for costs and expenses. (The judgment is available only in French.)

No violation of Article 5 §§ 1 (c) and 2

Keklik and Others v. Turkey (no. 77388/01)Violation of Articles 5 §§ 3, 4 and 5

The applicants, Bülent Keklik, Zülfikar Özalp, Salih Özalp and Dilaver Özalp, are Turkish nationals who were born in 1975, 1970, 1942 and 1962 respectively and live in Muş (Turkey). 

Following a tip-off from a suspected member of the PKK (Workers’ Party of Kurdistan), the applicants were arrested on 30 April 2001, with the exception of Bülent Keklik, who was arrested on 1 May 2001.

On 10 May 2001 the prosecuting authorities ordered the release of Bülent Keklik and DilaverÖzalp; Salih Özalp and Zülfikar Özalp were remanded in custody by the judge. Criminal proceedings were instituted against the applicants for aiding and being members of an illegal armed organisation. Salih Özalp and Zülfikar Özalp were detained until 18September, when they were released.

On 6 June 2002 Van State Security Court acquitted the applicants.

The applicants complained that they had been unlawfully deprived of their liberty. They relied on Article 5 (right to liberty and security).

The Court noted first of all that the police had drawn up an arrest protocol which bore the applicants’ signatures and recorded the charges against them. The applicants had therefore been informed of the reasons for their arrest. Accordingly, the Court held unanimously that there had not been a violation of Article 5 §§ 1 (c) and 2.

However, the Court noted that Salih Özalp, Zülfikar Özalp andDilaverÖzalp had spent ten days in police custody and Bülent Keklik nine days. It could not accept that there had been any need for the applicants to be detained for that length of time before they were brought before a judge. Accordingly, the Court held unanimously that there had been a violation of Article 5 § 3.

Furthermore, the Court recalled that it had already held in a number of previous cases that, at the time of the events, the review by the Turkish courts of the lawfulness of detentions under Article 128 § 4 of the Code of Criminal Procedure did not satisfy the requirements of Article 5 § 4. It therefore held unanimously that there had been a violation of Article 5 § 4.

Lastly, the Court noted that victims of detention that did not comply with the Convention did not have sufficiently certain rights to reparation under Turkish law. It consequently held unanimously that there had been a violation of Article 5 § 5.

By way of just satisfaction, the Court awarded EUR 3,500 each for non-pecuniary damage to Salih Özalp,Zülfikar Özalp and Dilaver Özalp and EUR 3,000 to Bülent Keklik. It also awarded the applicants EUR 1,500 jointly for costs and expenses. (The judgment is available only in French.)

Mehmet Kaplan v. Turkey (no. 6366/03)Violation of Article 1 of Protocol No. 1

The applicant, Mehmet Kaplan, is a Turkish national who was born in 1930 and lives in Gaziantep (Turkey). He was the owner of land that was expropriated for the construction of the Birecik dam.

The applicant complained under Article 1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair hearing within a reasonable time) of the delays in paying him additional expropriation compensation.

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and considered that it was not necessary to examine the complaint under Article 6 § 1 separately. It considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 5,250 in respect of pecuniary damage. (The judgment is available only in French.)
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Falakaoğlu v. Turkey (No. 2) (no. 11840/02)Violation of Article 10

The applicant, Bülent Falakaoğlu, is a Turkish national who was born in 1974 and lives in Istanbul. At the relevant time, he was the editor of the daily newspaper Yeni Evrensel.

In December 2000 the newspaper Yeni Evrensel published an article in which the writer, appealing to “Kurdish-Turkish workers and the whole community of workers”, denounced “the policy of negationism and oppression” and advocated “the recognition of full legal equality”.

The applicant, in his capacity as editor, was charged with inciting the people to hatred and hostility on racial and regional grounds, and was sentenced on 18 July 2001 to two years’ imprisonment. The prison sentence was subsequently converted to a fine. There was also a two-day ban on the publication of the newspaper.

The applicant complained that his criminal conviction had entailed a violation of Article 10 (freedom of expression).

The Court considered that the grounds relied upon by the Turkish courts could not in themselves be considered sufficient to justify the interference with the applicant’s right to freedom of expression. Moreover, it failed to find anything in the article that could be regarded as a call to violence, uprising or any other form of rejection of democratic principles. The Court found that the applicant’s conviction was disproportionate to the aims pursued and was accordingly not “necessary in a democratic society”. The Court thus held, unanimously, that there had been a violation of Article 10 and awarded the applicant EUR1,780 for pecuniary damage, EUR 3,000 for non-pecuniary damage and EUR1,500 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Halis Doğan v. Turkey (No. 3) (no. 4119/02)No violation of Article 10

The applicant, Halis Doğan, is a Turkish national who was born in 1944 and lives in Istanbul. At the material time he was the proprietor of the daily newspaper Özgür Bakış.

On 17 February 2000 the applicant was convicted and ordered to pay a fine for separatist propaganda through the press, on account of the publication of two articles in the newspaper Özgür Bakış in July 1999. The articles dealt with the struggle facing the illegal armed organisation PKK (Kurdistan Workers’ Party) following the arrest of its leader Abdullah Öcalan.

The applicant complained of the unfairness of the proceedings in the Court of Cassation, alleging that he had been unable to respond to the opinion of Principal State Counsel. Moreover, he argued that his conviction entailed a violation of his right to freedom of expression. He relied on Article 6 § 1 (right to a fair trial) and Article 10 (freedom of expression).

The Court had already had occasion to find that the non-communication of Principal State Counsel’s opinion, given the nature of his submissions and the impossibility for a party to respond in writing, entailed a violation of Article 6 § 1. Having no reason to depart from that finding in the present case, the Court held, unanimously, that there had been a violation of Article 6 § 1.

The Court considered that, as a whole, the content of the articles could be regarded as inciting violence, armed resistance or uprising. The offending language came from articles published after the arrest of Abdullah Öcalan, the substance of which incited those who defended the Kurdish cause to commit acts of violence. The articles were capable of promoting violence in south-east Turkey. In those circumstances the Court found that the grounds for the applicant’s conviction were relevant and sufficient to justify interference with his right to freedom of expression. It reiterated that such interference was not justified when “information” or “ideas” simply offended, shocked or disturbed. But in the applicant’s case, however, there had been an incitement to the glorification of violence.

Whilst it was true that the applicant had not personally associated himself with the views contained in the articles, he had nevertheless provided the writers with an outlet for stirring up violence and hatred. He was subject to the “duties and responsibilities” assumed by editors and journalists in gathering information and imparting it to the general public – a role that was even more crucial in situations of conflict and tension. In those circumstances the Court held, unanimously, that there had not been a violation of Article 10.

As the applicant had not submitted any claim for just satisfaction, despite his attention having been drawn to that point, the Court considered that no award should be made to him under that head. (The judgment is available only in French.)

Kadriye Yıldız and Others v. Turkey (no. 73016/01)Violation of Article 1 of Protocol No. 1

The eight applicants, Kadriye Yıldız, Süheyla Yıldız, Nevzat Yıldız, Seyithan Yıldız, Arslan Yıldız, Gültekin Yıldız, Aziz Yıldız and Ferhan Yıldız, are Turkish nationals who were born in 1929, 1948, 1952, 1950, 1933, 1954, 1939 and 1916 respectively and live in Mardin (Turkey). Their names appeared in the land registers as the owners of land situated in Alakuş, which had been mined by the public authorities since 1958.

On 17 July 1992 Mardin Court of First Instance ordered the Ministry of Defence to pay the applicants approximately 228,090 American dollars in compensation. It found that, despite the fact that the land had been occupied since 1958, it was registered in the land register in the names of the applicants in 1991 following proceedings that had started in 1969 and ended in 1987. 

The Ministry of Defence appealed on points of law, arguing that – in accordance with section 38 of the Expropriation Act (Law no. 2942) – the applicants, who had not instituted legal proceedings within the statutory 20-year time-limit, had forfeited all their rights. The Court of Cassation quashed the judgment in question and remitted the case to the lower court, which revoked the applicants’ property title and transferred ownership of the land to the authorities. 

The applicants alleged, among other things, that the deprivation of the property in question, without the payment of compensation, amounted to a violation of Article 1 of Protocol No. 1 (protection of property). 

The Court held that the application of section 38 of Law no. 2942, which makes provision for adverse possession in favour of the State without compensation, had had the effect of depriving the applicants of any possibility of obtaining compensation for the revocation of their property title. Such interference could not but be regarded as arbitrary, in so far as there had been no procedure for compensation capable of maintaining the fair balance that should obtain between the demands of the general interest of the community and the requirements of the protection of the individual’s rights. Consequently, the Court held unanimously that there had been a breach of Article 1 of Protocol No. 1 and awarded the applicants EUR250,000 jointly for non-pecuniary damage and EUR 4,000 for costs and expenses. (The judgment is available only in French.)

Tunceli Kültür ve Dayanışma Derneği v. Turkey (no. 61353/00)Violation of Article 11

The applicant, Tunceli Kültür ve Dayanışma Derneği (Tunceli Cultural and Mutual Assistance Association), is an association.

On 14 February 2000 the chairperson and a member of the association’s board of management were sentenced to one year’s imprisonment for having made or authorised statements of a political nature, the tenor of which was contrary to the association’s social aim, at a congress in November 1996. The association was subsequently dissolved and its assets liquidated.

The applicant association alleged that its dissolution on account of statements made by its members had infringed its rights to freedom of expression and association. It relied on Articles 10 (freedom of expression), 11 (freedom of assembly and association), 6 (right to a fair hearing), 13 (right to an effective remedy) and Article 1 of Protocol No. 1 (protection of property).

The Court decided to examine the complaints lodged under Articles 10 and 11 under Article 11 alone. It noted that the Turkish courts had considered that only the individuals prosecuted, and not the association itself, were criminally responsible under the law. Nevertheless, in convicting the directors the Turkish courts had also dissolved the association, in accordance with sections 5 and 76 of former law no. 2908, despite the fact that it had not been a party to the criminal proceedings brought against the directors. The association had thus been dissolved with immediate and final effect. The Court could not but note that that measure had been an extremely harsh one.

In those circumstances the Court considered that the dissolution of the association could not reasonably answer a “pressing social need” and that it had not therefore been “necessary in a democratic society”. Accordingly, it held, by six votes to one, that there had been a violation of Article 11.

The Court considered that there was no need to examine separately the other complaints relied on by the applicant. It held that the finding of a violation of the Convention constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicant association and awarded it EUR3,110 for costs and expenses. (The judgment is available only in French.)

Violation of Article 5 § 3

Tutar v. Turkey (no. 11798/03)Violation of Article 6 § 1 (length)

The applicant, İskender Tutar, is a Turkish national who was born in 1975 and is currently detained on remand in Diyarbakır Prison.

On 10 September 1994 the applicant was arrested and placed in police custody on suspicion of being a member of an illegal organisation. The authorities regularly reviewed and ordered his continued detention on remand, citing as grounds, the nature of the offence for which he stood accused, the state of the evidence and the content of the case file. The proceedings are still pending. 

He complained about the length of his detention and the length of the proceedings. He relied on Articles 5 § 3 (right to liberty and security) and 6 § 1 (right to a fair trial within a reasonable time).

The Court noted that the domestic court continually prolonged the applicant’s detention using identical, stereotyped terms. The Court held that such reasoning alone, could not justify keeping the applicant in detention on remand for 12 years. It therefore concluded that there had been a violation of Article 5 § 3.

The Court also noted that the proceedings in question had lasted 12 years. Having regard to the circumstances of the case, it considered that such a length of time was excessive and failed to satisfy the “reasonable time” requirement. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1 of the Convention.

The applicant was awarded EUR 18,000 in respect of pecuniary and non-pecuniary damage. (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

Yerebasmaz v. Turkey (no. 14710/03)Violation of Article 1 of Protocol No. 1

The applicant, Gündüz Yerebasmaz, is a Turkish national who was born in 1952 and lives in Zonguldak (Turkey).

In 1992 the management of the state mining company sent the applicant to Japan for a three-month training period, but subsequently refused to pay him part of the travelling allowance. On 22 March 2001 the Zonguldak Administrative Court ordered the authorities to pay compensation to the applicant. 

The applicant complained about the authorities’ failure to pay the damages awarded by the courts. He relied on Article1 of Protocol No. 1 (protection of property) and Article 6 § 1 (right to a fair hearing).

The Court pointed out that the judgment in question had remained unenforced for nearly three years. By failing, during that period, to take the measures necessary to comply with the final judicial decision made in the case, the Turkish authorities had partly deprived the provisions of Article 6 § 1 and Article1 of Protocol No. 1 of their useful effect. Accordingly, the Court held, unanimously, that there had been a violation of both those Articles. The Court held that it was incumbent on Turkey to pay the debt due to the applicant at the earliest opportunity. (The judgment is available only in French.)

Çomak v. Turkey (no. 225/02)Violation of Article 6 § 1 (fairness)

The applicant, İlhan Çomak, is a Turkish national who was born in 1973.

The applicant was arrested in August 1994 on suspicion of belonging to the PKK (Kurdistan Workers’ Party), an organisation proscribed under Turkish law. Criminal proceedings were instituted against him. On 31 October 2000 Istanbul State Security Court convicted him of separatist activities and sentenced him to life imprisonment.

Relying on Article 6 § 1 (right to a fair trial), the applicant alleged that his case had not been examined by an independent and impartial tribunal on account of the presence of a military judge among the members of the state security court.

The Court reiterated that civilians standing trial for offences under the Criminal Code had legitimate reason to fear that a state security court which included a military judge among its members might not be independent and impartial. Accordingly, the Court held, unanimously, that there had been a breach of Article 6 § 1 and awarded the applicant EUR1,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 1 of Protocol No. 1

Mehmet Emin Acar v. Turkey (no. 1901/02)

Mutlu v. Turkey (no. 8006/02)

The applicants are Turkish nationals.

They complained, in particular, that they were paid insufficient interest on the additional compensation received following the expropriation of their land and that the authorities delayed paying them the relevant amount. They relied on Article 1 of Protocol No. 1 (protection of property). 

The Court held unanimously that there had been a violation of Article 1 of Protocol No.1. It further held that in Mutlu v. Turkey the finding of a violation constituted in itself sufficient compensation for any non-pecuniary damage, and awarded Mr Acar EUR 17,455 for pecuniary damage and EUR 1,000 for costs and expenses. (The Mehmet Emin Acar v. Turkey judgement is available only in French, and the Mutlu v. Turkey judgment only in English.) 
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CHAMBER JUDGMENT
OKKALI v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Okkali v. Turkey (application no. 52067/99).

The Court held unanimously that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning the ill-treatment of a 12-year-old boy while in police custody.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 10,000euros(EUR) for non-pecuniary damage and EUR 3,500 for costs and expenses, less the sum of EUR 630 he had received by way of legal aid from the Council of Europe. (The judgment is available only in French.)

1.Principal facts

The applicant, Halil İbrahim Okkalı, is a Turkish national who was born in 1983 and lives in İzmir (Turkey). At the material time he was 12 years old and worked as an apprentice in a garage.

On 27 November 1995, at about 5.30 p.m., Halil was taken by his employer to the Çınarlı police station in İzmir. His employer accused him of stealing a sum of about 275 United States dollars that he had been asked to take to the bank, but the boy claimed that he had been robbed. In the police station he was interrogated by Superintendent İ.D. and Officer M.Y.

When Halil’s father was told what had happened, he went straight to the police station. He reached an agreement with his son’s employer, who withdrew his complaint. Before leaving with his son, he signed a declaration that his son had not been tortured or ill-treated in the police station and was in good health, and that he did not wish his son to be examined by a doctor.

However, once outside the police station the boy staggered, tottered and vomited twice. Back at home, when he undressed, his parents and the neighbours present saw numerous injuries and bruises on his body. The child then told his father that he had been beaten by his interrogators.

Halil was taken by his father to Tepecik hospital, where the doctor who examined him in the casualty department observed that he had bruises of 10 x 10 cm on his arms and legs, and large 30 x 17 cm bruises across his buttocks. Halil was admitted to the paediatrics department.

The next day, on 28 November 1995, Halil’s father lodged a complaint and asked for his son to be examined by a forensic medical examiner. The child was examined by two doctors on 30 November and 1 December 1995, and the final report indicated the following injuries on Halil’s body: haematomas and bruising around the edge of the abdominal wall, a 4 x 6 cm bruise on the left shin, a bruise behind the left knee, large bruises on the knees and right shin, and areas of bruising on the left wrist, right elbow, back of the right hand and on the thighs.

The public prosecutor of İzmir questioned the police officers involved. They denied the accusations made against them and called a face-to-face meeting with the child. 

In February 1996 the prosecutor indicted Superintendent İ.D. and Officer M.Y for the offence defined by Article 243 of the Criminal Code as the “obtaining by a public official of a confession under torture”. The Assize Court acknowledged that the child had been beaten by police officers but decided to reclassify the offence as “assault and ill-treatment”. It handed down the minimum sentence, which it mitigated on account of the defendants’ good conduct during the trial, then commuted the prison sentence to a fine and ordered a stay of execution.

The applicant lodged an appeal on points of law and the Court of Cassation, reclassifying the offence as the obtaining of a confession under duress, referred the case back to the Assize Court. On 26 February 1998 the Assize Court once again handed down the minimum penalty, namely a one-year prison sentence, which it reduced to ten months on account of the defendants’ good conduct during the trial, and then ordered a stay of execution. That judgment was upheld by the Court of Cassation on 24 March 1999.

The applicant brought an action for damages against the Ministry of the Interior. The administrative courts dismissed his action as being time-barred.

2.Procedure and composition of the Court

The application was lodged with the Court on 22 September 1999 and declared partly admissible on 5May2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Ireneu Cabral Barreto (Portuguese),
Riza Türmen (Turkish),
Mindia Ugrekhelidze (Georgian),
Antonella Mularoni (San Marinese),
Danutė Jočienė (Lithuanian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaint

The applicant complained of the impunity afforded to the police officers who had ill-treated him. He relied on Article 3 of the Convention.

Decision of the Court

Article 3

It was not in dispute that the applicant had been the victim of ill-treatment by police officers: the criminal complaint lodged by the applicant had led to their conviction.

The Court regretted that neither the domestic judgments nor the Government’s observations had contained any reference to the particular seriousness of the impugned act on account of the victim’s age, or to any domestic legislation on the protection of minors. The authorities could have been expected to regard the applicant’s vulnerability as an aggravating factor. The Court thus noted that nothing in the proceedings had been indicative of a particular concern for the protection of a minor. Moreover, the fact that the proceedings had resulted in impunity left some doubt as to the dissuasive effect of the judicial system that was supposed to protect anyone, whether minors or adults, from acts in breach of the absolute prohibition laid down in Article 3.

In addition, the applicant alleged that the police officers in question had subsequently been promoted, which the Government did not mention in their observations. The Court did not draw any significant conclusion from that omission but nevertheless regarded it as noteworthy.

The domestic courts had mitigated the sentences given to the defendants on the ground that they had made “fully explained confessions”, and had ordered a stay of execution on account of their remorse. However, those grounds were not substantiated by the case file. In the Court’s view, the judges’ decision suggested that their power of discretion had been used to lessen the consequences of an extremely serious unlawful act rather than to show that such acts could in no way be tolerated.

In conclusion, the Court considered that the criminal-law system, as applied in the applicant’s case, had proved to be far from rigorous and had had no dissuasive effect capable of ensuring the effective prevention of unlawful acts such as those complained of by the applicant. The Court accordingly found that the impugned criminal proceedings, in view of their outcome, had failed to provide appropriate redress for an infringement of the principle enshrined in Article3. The Court therefore held that there had been a violation of Article 3.
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Violation of Article 1 of Protocol No. 1

Öz and Başpınar v. Turkey (no. 41227/02)

Yazganoğlu v. Turkey (no. 57294/00)

In these two cases the applicants, all Turkish nationals, complained of delays in the payment of additional compensation for expropriation. They also alleged that the sums they had been paid did not take account of the real rate of inflation between the time when the amounts had been determined and the date of payment. They relied on Article 1 of Protocol No. 1 (protection of property). The applicants in Öz and Başpınar also relied on Article 6 (right to a fair hearing within a reasonable time).

In both these cases the Court held unanimously that there had been a violation of Article 1 of Protocol No. 1. It considered that it was unnecessary to examine separately the complaint under Article 6 made by the applicants in Öz and Başpınar. The Court awarded the applicants the overall sums set out below, expressed in euros. (The judgments are available only in French.)

	
	Pecuniary damage
	Non-pecuniary damage
	Costs and expenses

	Öz and Başpınar v. Turkey
	5,000
	750
	750

	Yazganoğlu v. Turkey
	21,483
	-
	600
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CHAMBER JUDGMENT
SULTAN ÖNER AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Sultan Öner and Others v. Turkey (applications nos. 73792/01 and 5405/02). 

The Court held unanimously:

that there had been a violation of Article 5 § 1 (right to liberty and security) of the European Convention on Human Rights;

that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the Convention; and,

that there had been a violation of Article 13 (right to an effective remedy). 

Under Article 41 (just satisfaction), the Court awarded Sultan Öner 10,000 euros (EUR) and Ciğerhun and Nurşin Öner EUR 7,500 each for non-pecuniary damage. It also awarded the applicants EUR 3,000 for costs and expenses, less the sum of EUR 685 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

1.Principal facts

The applicants, Sultan Öner, her son Ciğerhun and her daughter Nurşin, are Turkish nationals who were born in 1968, 1989 and 1992 respectively and live in İzmir (Turkey).

In 1999 the first applicant was sentenced to three years and six months’ imprisonment for being a member of the PKK (Workers’ Party of Kurdistan). She complained of a series of events between October 2000 and November 2001, submitting that during that time she and her children had been arrested, beaten and harassed by the security forces. 

Sultan Öner maintained, among other things, that on 16 October 2000 she had gone to Burdur Prison with her children, at the time aged 11 and eight, to visit her husband. At the end of the visit, at about 2.30 p.m., she was surrounded in the prison garden by three warders and five gendarmes, on the ground that, according to the central police database, she was wanted by the İzmir police. She was slapped and kicked in front of her children, at the same time being subjected to coarse insults and threats. Shortly afterwards, she was arrested with her children and taken to Kemal Sunal police station. She was subsequently examined by a doctor from Burdur Civil Hospital, who found no signs of blows on her body.

At about 7 p.m. the first applicant and her children were taken to a cell. In the meantime it had transpired that she was not currently wanted by the İzmir police, who had simply neglected to keep the data in the central system up to date and to inform the police network that the wanted notice issued prior to her initial arrest was no longer valid. On 17 October 2000 Mrs Öner underwent a further examination by a doctor from Burdur Clinic, who found no signs of assault on her body. The applicants were released at about 9.20 a.m.

On the following day the first applicant lodged a criminal complaint against the doctor from Burdur Civil Hospital, the gendarmes and warders who had carried out the arrest and the police officers in whose custody they had been detained, alleging abuse of official authority, ill-treatment and insulting and threatening behaviour. A doctor examined the first applicant at the public prosecutor’s request and in his report noted the presence of two greenish bruises 2cm in diameter on her left arm and thigh. The investigation into the complaint was discontinued in December 2000. An administrative inquiry was also carried out in respect of the two officials responsible for the error in the database that had resulted in the first applicant’s arrest. In January 2001 the İzmir Administrative Council, to which the matter was referred under the Prosecution of Civil Servants Act, decided that the officials in question should not be prosecuted as their actions had merely involved a material error.

2.Procedure and composition of the Court

The applications were lodged with the European Court of Human Rights on 12 April 2001 and 14 January 2002. The Court decided to join them on 8 March 2002.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,
Ireneu Cabral Barreto (Portuguese),
Riza Türmen (Turkish),
Mindia Ugrekhelidze (Georgian),
Antonella Mularoni (San Marinese),
Elisabet Fura-Sandström (Swedish),
Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants alleged violations of Articles 3, 5, 8 and 13 in particular.

Decision of the Court

The Court declared the application admissible as regards the events relating to the applicants’ arrest on 16 October 2000.

Article 5 § 1 

The Court observed that there had been no grounds for arresting Sultan Öner, let alone keeping her in detention for approximately 18 hours on police premises. Even accepting that such a period did not fall foul of the promptness requirement in Article 5, the need to spare two children from the perils of such a situation was in itself sufficient to require a speedier reaction on the part of the authorities responsible for reviewing the lawfulness of the detention. The Court therefore held that there had been a violation of Article 5 § 1.

Article 3 

The Court noted at the outset that Sultan Öner, accompanied by her two minor children, had been arrested by eight members of the security forces and alleged that she had been beaten in the process. In the absence of a convincing explanation as to the discrepancy between the first two medical reports and the subsequent one, it had to be presumed that the initial medical examinations had not been carried out properly or that the injuries caused at the time of the arrest had not been apparent until a later stage.

The Court therefore considered it established that the alleged acts of brutality had occurred at the time of Sultan Öner’s arrest, although there was no evidence to suggest that the use of such violence had been rendered necessary by her conduct. Apart from being unjustified, the violence had been inflicted by several men in the context of an unlawful arrest, thereby entailing an element of arbitrariness that was sufficient to give rise to a feeling of despair and inferiority in the first applicant. She would also have felt humiliated and debased, since the acts in question had taken place not only in front of her children but also in front of the members of the public present in the prison garden.

Furthermore, as the police authorities had paid no regard to their situation, the first applicant’s young children had been subject to neglect and had suffered undeniable physical and psychological harm directly attributable to the conditions imposed on their mother. There was no doubt that the system had failed to protect the children. 

Taken separately, the circumstances of the case had perhaps not given rise to treatment attaining a high level of severity. However, their cumulative effect had been such as to arouse in the applicants disproportionate feelings of fear, anxiety and vulnerability capable of debasing them. The Court therefore held that there had been a violation of Article 3.

Article 13

The Court considered that neither the criminal nor the administrative inquiry could be regarded as satisfactory. It therefore held that there had been a violation of Article 13.
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CHAMBER JUDGMENT
GÖÇMEN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Göçmen v. Turkey (application no. 72000/01). 

The Court held unanimously that there had been:

a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights;

a violation of Article 13 (right to an effective remedy) of the Convention;

a violation of Article 6 § 1 (right to a fair trial) on account of the lack of independence and impartiality of the state security court;

a violation of Article 6 §§ 1 and 3 on account of the unfairness of the proceedings;

a violation of Article 6 § 1 on account of the excessive length of the proceedings.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 20,000 euros (EUR) for pecuniary and non-pecuniary damage and EUR 2,000 for costs and expenses, less the EUR 715 received from the Council of Europe in legal aid for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicant, Sabahattin Göçmen, is a Turkish national who was born in 1966. He is currently in Bursa Prison serving a sentence of 18 years and nine month’s imprisonment passed in 1999.

On 29 December 1992 the applicant was arrested and taken into police custody on suspicion of being a member of an illegal organisation, the PKK (Workers’ Party of Kurdistan). While in police custody the applicant admitted being a member of the PKK and confessed to having been involved in illegal activities. He acknowledged, among other things, possessing weapons and raising funds and disseminating propaganda on the organisation’s behalf. In accordance with the legislation in force at the relevant time, he was not allowed access to a lawyer while in police custody.

On 12 January 1993 the applicant underwent a medical examination, which found no traces of violence on his body. The same day he was brought before a judge who ordered his detention pending trial.

On 13 January 1993 the applicant was examined by the Istanbul Prison doctor. According to the report drawn up following the examination, the applicant had reduced movement and pain in the shoulders, elbows and wrists; the report also noted bruising to the buttocks, scabs measuring between 1 and 3 cm to the front of the thighs, two parallel lines of sequellae of bruises ranging in width from 0.5 to 2 cm on the front of the armpits, other bruising to the left femoral area, scratches of between 2 and 3 cm to the upper part of the right knee, below both knees and on the thighs. The applicant also had pains in his legs and substantially reduced mobility, to the point of being incapable of active movement, in both shoulders, arms, lower arms and wrists.

The applicant was prosecuted on the basis of Article 168 of the Criminal Code which makes it an offence to form an armed gang with a view to committing offences against the State and the authorities, and was committed for trial before Istanbul State Security Court. During the proceedings the applicant stated that he been subjected to ill-treatment while in police custody in an attempt to extract a confession from him.

On 20 October 1999 the state security court found the applicant guilty and sentenced him to 18 years and nine months’ imprisonment. The conviction was upheld by the Court of Cassation.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 24 May 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Riza Türmen (Turkish),
Mindia Ugrekhelidze (Georgian),
Elisabet Fura-Sandström (Swedish),
Danutė Jočienė (Lithuanian),
Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaint

The applicant complained that he had been tortured while in police custody and complained of the unfairness and length of the proceedings leading to his conviction. He relied on Articles 3 (prohibition of torture), 13 (right to an effective remedy) and 6 (right to a fair trial).

Decision of the Court

Article 3 

The Court noted that the medical examination which the applicant had undergone on 12January 1993, at the end of his time in police custody, had not found any traces of violence on his body. However, according to the report drawn up on 13 January, immediately after he had been placed in detention pending trial, his body showed numerous traces of violence (reduced movement and pain in various parts of the body and a large number of bruises).

In view of all the evidence before it, the Court found it established that that the injuries noted in the second medical report had resulted from treatment for which Turkey bore responsibility. It therefore held that there had been a violation of Article 3.

Article 13 

The applicant had repeatedly informed the authorities that he had been subjected to treatment contrary to Article 3 in connection with the proceedings against him, and had submitted a medical certificate in support of his allegations. That had not been taken into consideration although, under Turkish law, a prosecutor informed of such accusations should have taken immediate action.

The lack of any investigation was sufficient for the Court to conclude that the applicant had not had an effective remedy within the meaning of Article 13. It therefore held that there had been a violation of Article 13.

Article 6 

Independence and impartiality

The Court noted that the criminal proceedings against the applicant had been instituted before a state security court made up of two civilian judges and a military judge. Before the latter’s replacement by a civilian judge some six years and seven months after the proceedings had been initiated, several hearings on the merit had been held, devoted, among other things, to taking evidence from witnesses and establishing the truth of the applicant’s statements, and numerous procedural steps had been taken. Those steps, which had not been repeated subsequently, had all been validated by the replacement judge. In the circumstances, the Court could not accept that the replacement of the military judge before the end of the proceedings had sufficed to dispel the applicant’s reasonable doubts as to the independence and impartiality of the court which had convicted him. Accordingly, there had been a violation of Article 6 § 1.

Fairness of the proceedings

The Court took the view that the procedural guarantees offered in the present case had not prevented the use of evidence obtained in circumstances which amounted to a violation of Article 3 of the Convention, in the absence of a lawyer and in breach of the privilege against self-incrimination. It reiterated that it had consistently held that the use in criminal proceedings of evidence of that kind obtained in violation of Article 3 raised serious questions as to the fairness of the proceedings. Given that the Court of Cassation had not remedied the defects in question, the Court held that there had been a violation of Article6§§1 and 3.

Length of the proceedings

The Court observed that the proceedings at issue had lasted for approximately seven years and 11 months. Having regard to the circumstances of the case, it found that that period was excessive and failed to satisfy the “reasonable-time” requirement. Accordingly, the Court held that there had been a breach of Article 6 § 1.
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CHAMBER JUDGMENT
KAMER DEMİR AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Kamer Demir and Others v. Turkey (application no. 41335/98). 

The Court held unanimously that there had been:

a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the death of the applicants’ relative;

a violation of Article 2 on account of the lack of an investigation into the death of the applicants’ relative;

a violation of Article 13 (right to an effective remedy).

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 50,000euros (EUR) jointly for non-pecuniary damage and EUR 5,000 for costs and expenses, less the EUR 739 they had already received from the Council of Europe in legal aid. (The judgment is available only in French.)

1.Principal facts

The nine applicants, Kamer Demir and his daughters Dilif Demir, Ani Demir, Elif Demir, Sultan Demir, Besime Demir, Saniye Demir, Gülfen Demir and Perihan Demir, are Turkish nationals who were born in 1934, 1953, 1959, 1962, 1963, 1965, 1967, 1971 and 1975 respectively and live in Tunceli (Turkey). Their wife and mother, Azimet Demir, died on 30July 1997.

At the material time, the applicants lived in the village of Karşılar in Tunceli province, which was then under the state of emergency decreed in south-east Turkey because of serious clashes between security forces and members of the PKK.

On 30 July 1997, at around 11 p.m., troops from Geyiksuyu gendarmerie command fired mortar shells in the direction of Karşılar village, located some 15 km from their base. Around twenty dwellings, including those of the applicants, were damaged by the shells. MrsAzimetDemir was fatally wounded close to her house while attempting to take shelter in a neighbour’s cellar. Several other villagers were wounded.

The following day an investigation was launched under the authority of the public prosecutor, in the course of which official reports were drawn up on the damage caused, photographs were taken, witness statements were gathered and an autopsy was performed on the dead woman’s body. The autopsy revealed multiple injuries and established the cause of death as an abdominal wound caused by “a high-velocity firearm”.

The investigation was subsequently referred to Tunceli Administrative Council in accordance with the Prosecution of Civil Servants Act. On 15 January 1998 the administrative council issued an order discontinuing the proceedings against 27 gendarmes who had been on duty at the Geyiksuyu base. According to the administrative council, the gendarmes in question had shelled the Istıran region, where a former military base was located, in an attempt to ward off a terrorist attack from that direction which posed a threat to the village of Geyiksuyu; there was insufficient evidence to conclude that they had intentionally targeted the village of Karşılar. The Supreme Administrative Court upheld the order discontinuing the proceedings, which had been automatically submitted to it for consideration.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 16 January 1998 and allocated to the Court on 1 November 1998.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,
John Hedigan (Irish),
Riza Türmen (Turkish),
Corneliu Bîrsan (Romanian),
Alvina Gyulumyan (Armenian),
Egbert Myjer (Netherlands),
David Thór Björgvinsson (Icelandic), judges,

and also Vincent Berger, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained that the gendarmes had intentionally fired shells in the direction of their village and had caused the death of their relative. They further complained that, although those presumed responsible had been identified, they had not had to stand trial. The applicants relied in particular on Articles 2 and 13 of the Convention.

Decision of the Court

Article 2 

As to the death of Mrs Azimet Demir

The Court acknowledged that the situation in south-east Turkey at the relevant time had required Turkey to take exceptional measures in order to regain control of the region and put an end to acts of violence. Such measures might undoubtedly involve the deployment of artillery units.

The Court’s task was to ascertain whether the use of force had been justified in the applicant’s case. However, it had little information at its disposal in that regard, as the Turkish Government had not provided it with any information on the steps taken to assess and prevent possible harm to civilians.

It was clear, in the Court’s view, that the gendarmes, in contemplating the deployment of troops equipped with heavy weaponry in a populated area, had had a duty also to weigh up the risks inherent in such a course of action. However, there was no indication that such considerations had played a significant part in the preparation of the operation.

As it was unable to find that the necessary precautions had been taken, in preparing and carrying out the operation, to protect the lives of civilians, the Court held that there had been a violation of Article 2 with regard to Turkey’s obligation to protect the life of the applicants’ relative.

As to the investigation into the events leading to the death of Mrs Azimet Demir

The Court noted that the investigation had been referred to the Tunceli Administrative Council in accordance with the Prosecution of Civil Servants Act. It observed that it had already ruled in several cases that investigations carried out by the administrative councils gave rise to serious concerns, given that the councils were not independent from the executive. Furthermore, the administrative council’s examination had resulted in an order discontinuing the proceedings which had been upheld by the Supreme Administrative Court, thus bringing the investigation to a close.

In the circumstances, the Court concluded that the investigation had not been carried out by an independent body and held that there had been a violation of Article 2 on this point also.

Article 13 

The Court also held that there had been a violation of Article13, as the lack of an effective investigation had deprived the applicants of access to other remedies theoretically available to them, such as filing a claim for damages.
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CHAMBER JUDGMENT
DİRİL v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Diril v. Turkey (application no. 68188/01). 

The Court held unanimously that there had been

a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the disappearance of the applicants’ relative;

a violation of Article 2 on account of the lack of an effective investigation into the disappearance of the applicants’ relative;

a violation of Article 5 (right to liberty and security) in that the applicants’ relative had disappeared after being arrested;

a violation of Article 13 (right to an effective remedy);

no violation of Article 14 (prohibition of discrimination).

Under Article 41 (just satisfaction) of the Convention, the Court awarded 30,000 euros (EUR) jointly to Apro and Meryem Diril and EUR 5,000 each to Süleyman, Can, Yakup and Dilber Diril for non-pecuniary damage, and EUR 5,000 to the six applicants jointly for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicants, Apro Diril, his wife, Meryem Diril, and their children, Süleyman, Can, Yakup and Dilber, are Turkish nationals who were born in 1960, 1956, 1982, 1983, 1985 and 1987 respectively and live in Istanbul.

Mr Diril maintains that his son Zeki and his son’s cousin were arrested by gendarmes in May 1994. The applicants have had no news of Zeki since.

Zeki Diril and his cousin İlyas Diril were allegedly arrested on 13 May 1994 at about 4 p.m. during an identity check. They were transferred to Uludere gendarmerie station, where Zeki was taken into police custody and İlyas was released on account of his young age. Two reports were drawn up on the subject and signed by the Uludere gendarmerie commander.

Following a petition by the missing persons’ relatives, the authorities opened an inquiry. To that end, they obtained statements from relatives of the applicants and from other people named by them. The public prosecutor asked the gendarmerie units concerned to produce the custody records concerning the missing persons and, having noted certain contradictions, sought additional information on the matter. In view of the reluctance and/or failure of the gendarmes to produce the necessary documents and explanations, the public prosecutor was unable to shed light on the circumstances in which the applicants’ relative had been held in police custody.

On 27 July 2000 the Ministry of Justice stated that Zeki and İlyas had been arrested in connection with an identity check; İlyas had been released the same day on account of his young age and Zeki had been released after checks had been carried out, although there was no mention of this in the records. Since the failure to draw up a report on the subject was not attributable to the gendarmerie commander in question, there was no reason to prosecute him.

The applicants have had no news of Zeki since his arrest more than 12 years ago.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 27 February 2001 and declared partly admissible on 29September2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,
John Hedigan (Irish),
Riza Türmen (Turkish),
Corneliu Bîrsan (Romanian),
Vladimiro Zagrebelsky (Italian),
Egbert Myjer (Netherlands),
Ineta Ziemele (Latvian), judges,

and also Vincent Berger, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained that their close relative had been the victim of an extrajudicial execution. They relied in particular on Articles 2, 5 and 13. 

Decision of the Court

Article 2 

As regards Zeki’s disappearance

It appeared from the evidence in the file that Zeki had been arrested by gendarmes from Uzungeçit and transferred on 14 May 1994 to Uludere gendarmerie station. Although the Government had maintained that Zeki had been released after being detained in police custody, they had not submitted any evidence to substantiate their account. The only evidence to that effect was the statement given by the Uludere gendarmerie commander some six years after the events. More than 12 years had passed without any information emerging as to Zeki’s whereabouts and fate after his transfer to Uludere gendarmerie station. The Court therefore considered that there was sufficient evidence to conclude beyond reasonable doubt that the applicants’ relative had not been released after his time in police custody.

More than 12 years had passed since Zeki had been arrested by the security forces for allegedly providing support and assistance to the PKK. In the general context of the situation in south-east Turkey at the material time, it could by no means be ruled out that the detention of such a person might be life-threatening. The Court referred in that connection to its previous findings that defects undermining the effectiveness of criminal-law protection in the south-east region during the period in question had permitted or fostered a lack of accountability of members of the security forces for their actions.

In those circumstances, the Court considered that Zeki had to be presumed to have died following his detention. Since no explanation had been provided as to what had occurred after his detention, it considered that responsibility for his death was attributable to Turkey and held that there had been a violation of Article 2.

As regards the investigation into Zeki’s disappearance

The Court observed a number of deficiencies in the conduct of the investigation. Firstly, the public prosecutor had not sought to obtain statements from the gendarmes in Uzungeçit who had arrested the applicants’ relative or from the gendarmes in Uludere, where he had been transferred. An examination of the gendarmes in question would have confirmed or refuted the Government’s allegation that Zeki had been released on 14May 1994. Furthermore, no criminal proceedings had been instituted to identify those responsible for Zeki’s disappearance, despite the public prosecutor’s request to that effect. The Criminal Affairs Department of the Ministry of Justice had not granted permission for criminal proceedings to be brought against the Uludere gendarmerie commander, although the fact that Zeki had been transferred to the Uludere gendarmerie station had been established in a report signed by the commander and Zeki had been reported missing ever since.

In those circumstances, the Court concluded that the Turkish authorities had not conducted a adequate and effective investigation that would have shed light on the circumstances of the applicants’ relative’s disappearance. It therefore held that there had been a further violation of Article 2 on that account.

Article 5 

The fact that Zeki had been detained was not disputed, although the parties differed as to the date of his arrest. The Court noted that there was no official trace of his release and that the Government had not provided any credible or substantiated explanation as to what had happened to him after his transfer to Uludere gendarmerie station.

The Court considered that an unexplained disappearance of this kind amounted to a particularly serious breach of the right to liberty and security of person. It therefore held that there had been a violation of Article 5.

Article 13

The Court considered that the authorities had been required to conduct an effective investigation into the disappearance of the applicants’ relatives. It considered that Turkey had fallen short of its obligation to conduct such an investigation and held that there had been a violation of Article 13 on that account.

Article 14

The Court considered that the applicants’ allegations under Article 14 were unfounded and that the evidence in the file did not disclose any breach of that provision. It therefore held that there had been no violation of Article 14.
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ÖKTEM v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Öktem v. Turkey (application no. 74306/01). 

The Court held unanimously that there had been

a violation of Article 3 (prohibition of torture) of the European Convention on Human Rights on account of the torture inflicted on the first applicant while in police custody;

a violation of Article 13 (right to an effective remedy).

Under Article 41 (just satisfaction) of the Convention, the Court awarded the first applicant 15,000 euros (EUR) for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicants, Mahmut Öktem and his wife, Memnune Öktem, are Turkish nationals who were born in 1956 and 1954 respectively and live in Istanbul.

On 26 February 1997 the applicants, who are teachers at the Paşakapısı primary school in Üsküdar and active members of the Eğit-Sen trade union, were arrested and taken into police custody in the course of an operation against an illegal organisation, the TKEP/L (Communist Labour Party of Turkey/Leninist). 

On 3 March 1997 the applicants were examined by a doctor, who noted that their general state of health was good. He did not find any signs of blows or violence on Mrs Öktem’s body but observed that Mr Öktem had reduced movement in his hands and bruises on his shins. Later that day the applicants were brought before a judge, who ordered their release.

After the applicants had lodged a complaint alleging torture, criminal proceedings were instituted against the officers in whose custody they had been held. Mr Öktem complained that he had been beaten and his wife alleged that she had been subjected to psychological pressure in that the police officers had made her husband pass by her cell before they had questioned her, with the aim of intimidating her.

On 14 November 2001 Istanbul Assize Court acquitted the four police officers on the charges concerning Mrs Öktem but found one of them guilty of torturing Mr Öktem and sentenced him to ten months’ imprisonment; it also prohibited him from holding a post in the civil service for one year, on the basis of Articles243 and 59 of the Criminal Code. However, it suspended the sentence. The Court of Cassation quashed the judgment and remitted the case to the Assize Court for fresh consideration.

On 9 February 2004 the Assize Court found all the police officers guilty of torture within the meaning of Article 243 of the Criminal Code in respect of Mr Öktem with a view to extracting a confession from him, and sentenced them to ten months’ imprisonment, in addition prohibiting them from holding posts in the civil service for ten months. It nevertheless suspended their sentences.

The applicants again appealed to the Court of Cassation. However, on 17 March 2005 the Court of Cassation, while acknowledging that the offence of torture had been made out, discontinued the proceedings as the limitation period had expired.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 24 May 2001 and declared partly inadmissible on 1 September 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Boštjan M. Zupančič (Slovenian), President,
John Hedigan (Irish),
Riza Türmen (Turkish),
Corneliu Bîrsan (Romanian),
Vladimiro Zagrebelsky (Italian),
Alvina Gyulumyan (Armenian),
David Thór Björgvinsson (Icelandic), judges,

and also Vincent Berger, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants alleged that they had been tortured while in police custody. They relied on Articles 3 (prohibition of torture and inhuman or degrading treatment) and 13 (right to an effective remedy).

Decision of the Court

The Court declared the application inadmissible in respect of Mrs Öktem. 

Article 3 

The Court observed that the medical certificates indicated that the first applicant had sustained significant injuries after his time in police custody, and the fact that they did not predate his detention had not been disputed. Furthermore, the evidence produced by the parties in the criminal proceedings in the Turkish courts and also before the Court corroborated the first applicant’s version of events as to the severity of the violence inflicted by the police officers. Accordingly, in the light of the evidence before it the Court accepted that Mr Öktem had been ill-treated, as the Turkish courts had found.

Furthermore, the Court observed that Istanbul Assize Court had found that the acts of which Mr Öktem had been the victim amounted to torture, having regard to their intensity and to the fact that such treatment had been intentionally meted out to him by agents of the State in the performance of their duties, with the aim of extracting a confession or information about the offences of which he was suspected. The Court saw no reason to depart from those findings and therefore considered that the violence inflicted on the first applicant, taken as a whole, had been particularly serious and cruel and capable of causing “acute” pain and suffering that amounted to torture.

The Court therefore held that there had been a violation of Article 3.

Article 13

Having regard to the total length of the proceedings, which had lasted more than eight years, the Court considered that the Turkish authorities could not be said to have acted with sufficient promptness and reasonable diligence; consequently, the perpetrators of the acts of violence had enjoyed virtual impunity despite having been found guilty of torture. That was sufficient to show that, on account of the expiry of the limitation period, the criminal remedy had not satisfied the criterion of “effectiveness” for the purposes of Article 13. 

There had therefore been a violation of Article 13.
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Abdullah Altun v. Turkey (no. 66354/01)Violation of Article 6 § 1 (length)

Violation of Article 6 § 1 (fairness)

Hikmedin Yıldız v. Turkey (no. 69124/01)Violation of Article 6 § 1 (length)

The applicants, Abdullah Altun and Hikmedin Yıldız, are Turkish nationals who were born in 1972 and 1957 respectively and live in Diyarbakır.

In January 1993 Mr Yıldız was taken into custody on suspicion that he was involved in the PKK (proscribed as a terrorist organisation under Turkish law). The proceedings against him were terminated in April 2000 as being out of time. Mr Altun was taken into custody on the same charge in March 1995. He was found guilty and given a life sentence in a judgment which was upheld in the Court of Cassation in February 2000.

Both applicants complain of the length of the criminal proceeding against them. Mr Altun also claims that he did not receive a fair trial by an independent and impartial tribunal due to the presence of a military judge on the bench of Diyarbakır State Security Court, which tried and convicted him. They relied on Article 6 § 1 (right to a fair trial within a reasonable time). 

As in a number of similar cases, the Court found that Mr Altun’s concerns regarding the independence and impartiality of the state security court could be regarded as objectively justified. It therefore held unanimously, that there had been a violation of Article 6 § 1. 

The Court noted that the proceedings in question had lasted approximately four years and eleven months in Mr Altun’s case and seven years for Mr Yldiz. Having regard to the circumstances of the cases, it considered that such a length of time was excessive and failed to satisfy the “reasonable time” requirement. Accordingly, the Court concluded unanimously that there had been a violation of Article 6 § 1 in both cases.

The Court awarded Mr Altun EUR 3,000 and Mr Yıldız EUR 3,500 for non-pecuniary damage and EUR 1,000 each for costs and expenses. (The judgments are available only in English.)

Violation of Article 6 § 1 (length)

Violation of Article 6 § 1 (fairness)

Kök v. Turkey (no. 1855/02)No violation of Article 2 of Protocol No. 1

The applicant, Mualla Kök, is a Turkish national who was born in 1962 and lives in Istanbul.

In 1995 the applicant, a medical doctor, brought administrative proceedings seeking to obtain recognition by the Turkish Ministry of Health of a period of specialised medical training she had undergone in Bulgaria. When her request was refused, she appealed to the Supreme Administrative Court.

In considering the appeal, the Supreme Administrative Court requested details from the Ministry of Health regarding the legislation governing persons in a similar situation to the applicant and the administrative acts adopted on the subject. On 16 March 2001 the Ministry sent a letter, which was not forwarded to the applicant, analysing the applicant’s legal position and stressing that she did not satisfy the requirements laid down in the matter. The Supreme Administrative Court dismissed the applicant’s appeal.

The applicant complained of the length and unfairness of the proceedings to which she had been a party. She relied on Article 6 § 1 (right to a fair hearing) and Article 2 of ProtocolNo.1 (right to education).

The Court observed that the proceedings at issue had lasted almost six years for three levels of jurisdiction, following preliminary administrative proceedings. Having regard to the circumstances of the case, it considered that such a length of time was excessive and failed to satisfy the “reasonable-time” requirement. Accordingly, it held unanimously that there had been a violation of Article 6 § 1.

Further, observance of the right to a fair hearing would have meant allowing the applicant to submit comments on the information provided by the Health Ministry on 16March 2001. No such opportunity had been afforded to her. Accordingly, the Court held unanimously that there had been a violation of Article 6 § 1 in that regard.

Lastly, the Court could not speculate as to what the outcome of the proceedings might have been had they complied with the requirements of Article 6 § 1. Consequently, the refusal of the authorities to recognise the applicant’s period of specialised training in Bulgaria did not amount to a restriction of her right to education. The Court therefore held that there had not been a violation of Article 2 of Protocol No. 1.

By way of just satisfaction, the Court awarded the applicant EUR 3,000 in respect of non-pecuniary damage. (The judgment is available only in French.)

No violation of Article 2 (death)

Violation of Article 2 (investigation)

No violation of Article 3 (inhuman treatment)

Selim Yıldırım and Others v. Turkey (no. 56154/00)Violation of Article 13

The applicants, Selim Yıldırım, Hasibe Yıldırım, Leyla Yıldırım, Rıdvan Yıldırım, Gülcan Yıldırım, Berivan Yıldırım and Şermin Yıldırım, are Turkish nationals who were born in 1928, 1955, 1980, 1982, 1984, 1987 and 1994 respectively. The first applicant lives in Diyarbakır and the remainder of the applicants live in Istanbul. The first applicant is the father, the second applicant is the wife and the remainder of the applicants are the children of Adnan Yıldırım, who was killed on 3 June 1994.

On 3 June 1994 at about 4.30 a.m. while Adnan Yıldırım was leaving the casino at the Çınar Hotel in the Yeşilyurt area of Istanbul with two friends, seven or eight people wearing bullet-proof vests and carrying firearms approached them. They introduced themselves as police officers and forced the three men into three cars.

The applicants were informed of the incident on the same day. They immediately contacted the Bakırköy public prosecutor and the Yeşilköy police headquarters to find out more about the kidnapping. They were informed that the three persons had not been taken into custody. 

On the same day at about 9 p.m. Yığılca gendarmerie station was informed of the sighting of three bodies. At about 9.15 p.m. the gendarmerie arrived at the scene. No documents or other property were found on the bodies which might establish their identities. The corpses were taken to the Health Centre in Yığılca for further examination.

On 4 June 1994 a post mortem examination of Adnan Yıldırım’s body was carried out by two doctors in the presence of the Yığılca public prosecutor. The investigation revealed that he had been shot at close range and died of a cerebral haemorrhage. 

An investigation was undertaken and murder charges brought against Mr Yildirim’s suspected killer, who was acquitted for lack of evidence on 18 November 1999.

The applicants alleged in particular that their relative, Adnan Yıldırım, had been killed following his abduction by undercover State agents and that the Turkish authorities failed to carry out an effective and adequate investigation into his death. They relied on Articles 2 (right to life), 3 (prohibition of inhuman or degrading treatment), 6 § 1 (right to a fair hearing within a reasonable time), 13 (right to an effective remedy) and14 (prohibition of discrimination).

The Court noted that the applicants relied on the Susurluk Report, which stated that it had been a State strategy to kill wealthy Kurdish people who supported the PKK. 

However, the Court observed that there was no indication in the case-file that Mr Yildirim had been threatened by anyone, or that he had had reason to believe that his life was at risk prior to his death. It further noted that there were no eyewitnesses to the killing. 

The Court recalled that the Susurluk Report could not be relied on to establish to the required standard of proof that State officials were implicated in any particular incident. The Court stated that the actual circumstances in which Mr Yildirim had died remained a matter of speculation and assumption. Accordingly, there was insufficient evidence on which to conclude that he was, beyond reasonable doubt, killed by or with the connivance of State agents in the circumstances alleged by the applicants. The Court held unanimously that there had been no violation of Article 2.

The Court noted striking omissions in the conduct of the investigation into the kidnapping and subsequent death of the applicants’ relative. In particular it noted that the authorities did not make any serious attempt to investigate the possible involvement of State agents in the killing; a link between the killing of Mr Yildirim and the special team mentioned in the Susurluk Report was ignored; and that there was no real co-ordination between the different public prosecutors dealing with the case. 

Considering that the national authorities had failed to carry out an adequate and effective investigation into the circumstances surrounding the death of the applicants’ relative, the Court concluded unanimously that there has been a violation of Article 2.

As it had not been established that any State agent was implicated, directly or indirectly, in the killing of the applicants’ relative, the Court found no violation of Article 3.

The Court observed that the Turkish authorities had an obligation to carry out an effective investigation into the circumstances surrounding the killing of the applicants’ relative. However, no effective criminal investigation could be considered to have been conducted. The Court therefore found unanimously that there had been a violation of Article 13, because the applicants had been denied an effective remedy in respect of the death of their relative.

In view of its finding of violations of Articles 2 and 13 the Court did not consider it necessary to examine the applicants’ complaints under Article 14.

The Court awarded the applicants, jointly, EUR 20,000 for non-pecuniary damage and EUR 6,000 for costs and expenses. (The judgment is available only in English.)

Tanyolaç v. Turkey (no. 63964/00)No violation of Article 6 § 1 (length)

The applicant, Mehmet Aziz Tanyolaç, is a Turkish national who was born in 1960 and lives in Istanbul.

In September 1998 the applicant was convicted of being an accessory to bribery and sentenced to a term of imprisonment. That judgment was upheld by the Court of Cassation in March 2000.

The applicant complains about the length of the criminal proceedings against him. He relies on Article 6 § 1 (right to a fair trial within a reasonable time).

The Court finds nothing in the case file that suggests that the judicial authorities failed to proceed with the requisite diligence or that there was any time of inactivity attributable to them and that most of the delays were attributable to the conduct of the applicant. Accordingly, the Court held that there had been no violation of Article 6 § 1. (The judgment is available only in English.)

Violation of Article 1 of Protocol No. 1

Börekçioğulları(Çokmez) and Others v. Turkey (no. 58650/00)

The applicants are Suna Börekçioğulları, Nazmiye Hançerli, Ahmet Göksenin Hançerli, Ayşe Göknil Hançerli, Şeref Hakan Hançerli and Serpil Tetik born in 1935, 1957, 1980, 1983, 1967 and 1958 respectively. They are Turkish nationals and live in Ankara.

In 1990 they inherited a plot of land in Ankara which was being used by the Ministry of Defence as a military base. 

In March 1991 the applicants brought an action for compensation. They submitted that the Ministry of Defence was in actual possession of the land illegally since they had not conducted expropriation proceedings or compensated them for the damage resulting from the interference. In April 1996 Ankara Civil Court of General Jurisdiction held that the Ministry of Defence had been in actual possession of the land since 1942 and rejected the case for being introduced out of the statutory time-limit pursuant to Article 38 of the Law no.2942. The land was subsequently registered in the land registry in favour of the Treasury. 

On 10 April 2003 the Constitutional Court annulled Article38 of Lawno.2942, holding that it was against the relevant Articles of the Constitution and in violation of the right to property guaranteed under the Convention.

The applicants complained that they had been deprived of their land without being paid compensation for the loss. They relied on Article 1 of Protocol No. 1 (protection of property).

The Court considered that the application of Article 38 of the Law no. 2942, by the domestic authorities to the applicants' case, had the consequence of depriving them of the possibility to obtain damages for the annulment of their title. In the absence of adequate compensation in exchange for their property, the interference in question, although prescribed by law, did not strike a fair balance between the demands of the general interest of the community and the requirements of the protection of the individual's fundamental rights. The Court consequently held unanimously that there had been a violation of Article 1 of Protocol No. 1 and awarded the applicants EUR 373,000 in respect of pecuniary damage and EUR 4,000 for costs and expenses. (The judgment is available only in English.)

Sağır v. Turkey (no. 37562/02)Violation of Article 6 § 1 (fairness)

The applicant, Nurullah Sağir, is a Turkish national who was born in 1955 and lives in İzmir.

In 2001 İzmir State Security Court found him guilty of being the leader in a criminal association and gave him a prison sentence of three years and four months. He appealed on points of law but was unsuccessful.

Relying on Article 6 § 1 (right to a fair trial), the applicant complained that he had not been provided with the submissions of Principal State Counsel at the Court of Cassation.

The Court referred to its finding in previous cases that the non-communication of Principal State Counsel’s opinion, in view of the nature of his submissions and of the defendant’s inability to make written observations in reply, entailed a breach of Article 6 § 1. Seeing no reason to depart from that conclusion in the present case, the Court held unanimously that there had been a violation of Article 6 § 1. The Court considered that the finding of a violation constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 1,500 for costs and expenses. (The judgment is available only in French.)
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Akay v. Turkey (no. 58539/00)Violation of Article 6 § 1 (length)

The applicant, Uğur Akay, is a Turkish national who was born in 1952 and lives in Zonguldak (Turkey). At the relevant time he was President of Diyarbakır Assize Court.

On 28 October 1992 the applicant was apprehended by police officers carrying out a road traffic patrol. The applicant disagreed with the police officers’ intention to issue him with a ticket for driving under the influence of alcohol without carrying out a breath test. The police officers then allegedly spoke to him in familiar language and insulted him. At the close of the dispute the police officers decided not to book the applicant. 

In June 1999 the two police officers were convicted of misuse of their authority and abuse and were both ordered to pay a fine and to pay the applicant damages of 50,000,000 Turkish liras (TRL) (about EUR 116). The applicant appealed on points of law. On 27 March 2001 the Court of Cassation declared the offences time-barred.

The applicant complained that the police officers carrying out the roadside check had insulted him. He relied, in particular, on Article 3 (prohibition of inhuman or degrading treatment). He further complained under Article 6 (right to a fair hearing within a reasonable time) of the length of the criminal proceedings which he had joined as a civil party.

The Court considered that the treatment inflicted on the applicant during the traffic check had not attained the minimum level of gravity required to constitute inhuman or degrading treatment within the meaning of Article 3, and declared the complaint under that Article inadmissible on the ground that it was manifestly unfounded. Further, the Court noted that the disputed proceedings had lasted more than seven years and five months, for two levels of jurisdiction. Having regard to the circumstances of the case, it considered that such a period was excessive and failed to satisfy the “reasonable time” requirement. The Court therefore concluded, unanimously, that there had been a violation of Article 6 § 1.

The Court held that it was unnecessary to make any award in respect of just satisfaction as the applicant had submitted no claim. (The judgment is available only in French.)

Baba v. Turkey (no. 35075/97)Violation of Article 1 of Protocol No. 1

The applicant, Murat Baba, is a Turkish national who was born in 1935 and lives in Ordu (Turkey). He is a carpenter by trade.

As he had received only part-payment of the fee due to him for work carried out on behalf of Kumru Town Hall, the applicant brought proceedings against the municipality. On 8 June 1995 Kumru District Court found in his favour and awarded compensation. Despite the efforts undertaken by the applicant, he has received no payment to date. 

Relying on Article 1 of Protocol No. 1 (protection of property), the applicant complained that his right to the peaceful enjoyment of his possessions was infringed on account of the failure to enforce the judicial decision in his favour.

The Court noted that, by failing to enforce the final decision, the Turkish authorities had deprived the applicant of the enjoyment of his right of property, without providing any justification for that interference. It therefore concluded unanimously that there had been a violation of Article 1 of Protocol No. 1 and awarded the applicant EUR 1,175 in respect of pecuniary damage and EUR 2,000 for costs and expenses, less the EUR 630 already received from the Council of Europe as legal aid. (The judgment is available only in French.)

No violation of Article 2 (death of applicants’ relative)

Violation of Article 2 (investigation)

No violation of Article 5

Kaya and Others v. Turkey (no. 4451/02) Violation of Article 13

The applicants are nine Turkish nationals, Gülistan Kaya, Efendi Kaya, Aylen Kaya, Mehmet Kaya, Mustafa Kaya, Hakkı Kaya, Çiçek Kaya, Vesile Kaya and Savaş Kaya who were born in 1950, 1966, 1972, 1981, 1982, 1984, 1986, 1990 and 1993 respectively and live in Diyarbakır. Gülistan Kaya is the wife and the remainder of the applicants are the children of Hakkı Kaya, who has been missing since 16 November 1996. 

On 16 November 1996 at about 3 p.m. Hakkı Kaya and two friends were walking in the city centre in Diyarbakır. A car approached them and three men dressed in civilian clothes and carrying walkie-talkies introduced themselves as police officers and carried out an identity check. They then forced Mr Kaya into the vehicle, stating that he had to go to the police station to make a statement. 

On 28 November 1996 Efendi Kaya requested the authorities to carry out an investigation into his father’s disappearance. Hakkı Kaya’s brother contacted the authorities to request information about their relative’s whereabouts. They were informed that Hakkı Kaya was not in police custody.

On 11 March 2004 the Ülkede Özgür Gündem newspaper published an interview with Mr Abdulkadir Aygan, a former member of the PKK and allegedly a member of JITEM (the Gendarme Intelligence Service), who stated that Hakkı Kaya had been killed by JITEM and described where the body had been buried. The applicants submitted a copy of the newspaper article to the Public Prosecutor for further investigation. The Public Prosecutor however was unable to locate Mr Aygan. 

The applicants alleged that their relative was abducted and killed by State agents and that the Turkish authorities failed to conduct an adequate and effective investigation into his disappearance. They relied on Articles 2 (right to life), 5 (right to liberty and security), 6 § 1 (right to a fair hearing) and 13 (right to an effective remedy).

The Court considered that there was insufficient evidence to conclude that Hakkı Kaya was, beyond reasonable doubt, abducted and killed by State agents, as alleged by the applicants. Accordingly, the Court held unanimously that there had been no violation of Article 2 in respect of the disappearance of the applicants’ relative. 

The Court noted that almost ten years had elapsed since the start of the investigation into Hakkı Kaya’s disappearance and no tangible results had been produced. Furthermore, the Court found that there were important shortcomings in the conduct of that investigation.

It observed that, despite the seriousness of the applications’ allegations, the authorities responded by simply denying that Hakkı Kaya had ever been taken into custody. It also noted that the investigations carried out by the public prosecutors’ offices did not go beyond checking the police custody and customs’ records to verify whether Hakkı Kaya had been detained or had left Turkey. Little attempt was made to identify any possible witnesses. In particular the authorities failed to locate Mr Abdülkadir Aygan, who was a very important witness for the pending investigation, his evidence could therefore not be taken.

The Court concluded that the Turkish authorities failed to carry out an adequate and effective investigation into the circumstances surrounding the disappearance of Hakkı Kaya and held unanimously that there had been a violation of Article 2 and Article 13. 

The Court also held unanimously that there had been no violation of Article 5 and that it was unnecessary to consider the applicants’ complaints under Article 6 § 1. No just satisfaction was awarded. (The judgment is available only in English.) 

Violation of Article 6 § 1 (fairness)

Maçin v. Turkey (No. 2) (no. 38282/02)No violation of Article 6 § 1 (length)

The applicant, Emrullah Maçin, is a Turkish national who was born in 1974. He is currently detained in Diyarbakır Prison (Turkey).

On 29 September 1998 the applicant was arrested and taken into police custody for belonging to the PKK (Workers’ Party of Kurdistan). On 20 November 2001 a State security court found the applicant guilty of carrying out separatist activities and sentenced him to the death penalty, commuted to life imprisonment. The Court of Cassation upheld this sentence on 27May 2002.

Relying on Article 6 § 1 (right to a fair trial), the applicant complained of the length and unfairness of the proceedings against him. 

The Court noted that although the composition of the State security court had initially included a military judge, he had been replaced by a civilian judge during the proceedings. The verdict had been pronounced by a court composed only of civilian judges, who had examined all the facts and questions of law. Accordingly, the Court concluded, unanimously, that there had been no violation of Article 6 § 1 with regard to the complaint alleging a lack of independence and impartiality. 

Further, the Court referred to its finding in previous cases that the non-communication of Principal State Counsel’s opinion, in view of the nature of his submissions and of the defendant’s inability to make written observations in reply, entailed a breach of Article 6 § 1. Seeing no reason to depart from that conclusion in the applicant’s case, the Court held unanimously that there had been a violation of Article 6 § 1. 

Finally, the Court noted that the disputed proceedings had lasted four years for four levels of jurisdiction and two decisions. Having regard to the circumstances of the case, it considered that such a period was not excessive. The Court therefore concluded, unanimously, that there had not been a violation of Article 6 § 1 in that connection.

The Court held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 1,500 for costs and expenses. (The judgment is available only in French.)

Taner Kılıç v. Turkey (no. 70845/01)Violation of Article 8

The applicant, Taner Kılıç, is a Turkish national who was born in 1969 and lives in İzmir. He is a lawyer and a board member of the İzmir branch of the Human Rights Association for Oppressed People (Mazlumder).

In June 1999 Ankara State Security Court issued a warrant authorising the search of the headquarters and branches of the Mazlumder, in order to collect evidence concerning certain acts of the association, allegedly carried out against the “integrity of the country and the secular regime”. Maintaining that the situation was urgent, the Public Prosecutor extended the scope of the search warrant and ordered the search of the homes and offices of the association’s General Director and board members. Subsequently, when communicating the search orders of the State Security Court and the Public Prosecutor to the governors, the Under-Secretary of State of the Ministry of the Interior specified that not only the homes and offices of the General Director and board members should be searched, but also the premises of all branch board members.

During the search of the applicant’s home the police confiscated two videotapes and photocopied various documents taken from his office.

The applicant complained about the search and the seizure of his property. He relied on Articles 8 (right to respect for private and family life and correspondence), 13 (right to an effective remedy) and Article 1 of Protocol No. 1 (protection of property).

The Court found that the search warrant initially issued by the court and extended by the Public Prosecutor was interpreted by the Under-Secretary of State of the Ministry of the Interior in too broad a manner when including the home and office of the applicant, who was a board member of the İzmir branch. It observed that the search and seizures were extensive and that privileged professional materials were taken without special authorisation. 

The Court concluded that the search of the applicant’s premises and the seizure of his property and documents were not implemented in accordance with the law and held unanimously that there had been a violation of Article 8. 

In view of that finding the Court did not find it necessary to examine separately the applicant’s complaints under Article 13 or Article 1 of Protocol No. 1. The applicant was awarded EUR 2,000 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in English.)
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Violation of Article 6 § 1 (fairness)

Aksoy (Eroğlu) v. Turkey (no. 59741/00)

Güner Çorum v. Turkey (no. 59739/00)

Kahraman v. Turkey (no. 60366/00)

The applicants, Şenay Aksoy (Eroğlu), Gülay Güner Çorum and Nazan Kahraman, are Turkish nationals who were born in 1968, 1970 and 1974 respectively and live in Ankara. 

All three began working as nurses for the army, posts that carried civil servant status. In April 1999, following a disciplinary investigation, the Senior Disciplinary Board of the Ministry of National Defence decided to dismiss the applicants, as sympathisers of an illegal organisation, for creating disorder in their establishment by conducting ideological and political activities. 

The applicants lodged an appeal with the Supreme Military Administrative Court. When filing its submissions, the Ministry of Defence sent the case file concerning the administrative investigation to that court in a separate envelope, in accordance with Article 52 of Law no. 1602; the applicants did not receive a copy. In 2000 the Supreme Military Administrative Court dismissed the applicants’ appeal on the basis of information and documents submitted by the Ministry of Defence in an envelope marked “secret” and the statements obtained during the administrative investigations. The applicants unsuccessfully challenged the refusal to disclose the investigation files.

Relying on Article6 § 1 (right to a fair hearing), the applicants alleged that the failure to communicate the documents from the case file on which the Supreme Military Administrative Court based its decision had breached the principle of equality of arms. In addition, they alleged that their dismissal had entailed a violation of Article 10 (right to freedom of expression).

The Court noted, in particular, that the disputed decisions had been taken on the sole basis of the investigation files, which had been classified as “secret”, and that those files had therefore been of crucial importance for the outcome of the proceedings. Bearing in mind what was at stake in the proceedings and the nature of the documents and information contained in the investigation file, the fact that it was impossible for the applicants to respond to them prior to delivery of judgment by the Supreme Court had violated their right to a fair trial. The Court therefore concluded, unanimously in the three cases, that there had been a violation of Article 6 § 1, and considered that it was not necessary to examine separately the complaint under Article 10.

By way of just satisfaction, the Court awarded each of the applicants EUR 6,500 in respect of non-pecuniary damage and EUR 4,000 for costs and expenses, less the EUR 715already received by Ms Kahraman in legal aid from the Council of Europe. (The judgments are available only in French.)

Violation of Article 6 § 1 (fairness)

No violation of Article 6 § 1 (length)

Gürsoy and Others v. Turkey (nos. 1827/02, 1842/02, 1846/02, 1850/02, 1857/02, 1859/02 and 1862/02)

The seven applicants, Cemalettin Gürsoy, Veli Çelik, Mahir Öz, HıdırAçıkel, Abdullah Önal, Zeki Demirçivi and Orhan Özelmalı, are Turkish nationals who were born in 1968, 1965, 1968, 1972, 1969, 1960 and 1976 respectively. At the material time they lived in Adana (Turkey).

On 14 July 1998 Adana State Security Court, composed of three professional judges, one of whom was a military judge, convicted the applicants of belonging to an illegal organisation and sentenced them to 12 years and six months’ imprisonment. 

Relying on Article 6§ 1 (right to a fair hearing within a reasonable time), the applicants complained about the unfairness and length (two years and three months, and three years and five months, according to the applicants) of the criminal proceedings which had resulted in their conviction. 

The Court held, unanimously, that there had been a violation of Article 6 §1 with regard to the complaint based on the lack of independence and impartiality of the State Security Court, and no violation of Article 6 § 1 with regard to the length of the criminal proceedings. 

The Court considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and awarded them EUR 2,200 jointly for costs and expenses. (The judgment is available only in French.)

Violation of Article 5 § 3

Pakkan v. Turkey (no. 13017/02)Violation of Article 6 § 1 (length)

The applicant, Muammer Pakkan, is a Turkish national who was born in 1963 and is currently detained on remand in Edirne F-type Prison.

On 28 November 1992 the applicant was taken into police custody by police officers from the Anti-Terrorism Department of the Istanbul Security Directorate and was later charged with being a member of an illegal left-wing organisation. He was detained on remand until 27 October 2004 when he was sentenced to life imprisonment. That judgment was quashed on 13 July 2005 and the applicant is still in detention on remand pending the new proceedings. 

The applicant complained about the length of his detention on remand which lasted almost 13 years. He also complained about the length of the proceedings and the presence of a military judge on the bench of Istanbul State Security Court which initially tried him. He relied on Articles 5 § 3 (right to liberty and security) and 6 § 1 (right to a fair trial within a reasonable time). 

The Court held unanimously that there had been a violation of Article 5 § 3 of the Convention concerning the length of Mr Pakkan’s detention pending trial and a violation of Article 6 § 1 concerning the length of the criminal proceedings. The remainder of the application was declared inadmissible. The Court awarded the applicant EUR 9,000 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.) 

Şahin and Sürgeç v. Turkey (nos. 13007/02 and 13924/02)Violation of Article 5 § 3

The applicants, İbrahim Şahin and Erdoğan Sürgeç, are Turkish nationals who were born in 1979 and 1973 respectively and were detained in Malatya Prison at the time of the lodging of their applications with the Court.

On 1 November 2001 the applicants were arrested and taken into police custody on suspicion of their involvement in the activities of the PKK. On 9 November 2001 Tunceli Magistrates’ Court ordered that they be remanded in custody.

The applicants alleged that they had not been brought promptly before a judge. They relied on Article 5 § 3 (right to liberty and security).

The Court held unanimously that there had been a violation of Article 5 § 3 concerning the failure to bring the applicants promptly before a judge or other officer authorised by law to exercise judicial power, and awarded Mr Şahin and Mr Sürgeç EUR 5,000 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in English.)

Violation of Article 10

Tüzel v. Turkey (No. 2) (no. 71459/01)Violation of Article 13

The applicant, Abdullah Levent Tüzel, is a Turkish national who was born in 1961 and lives in Istanbul. He is president of the EMEP Labour Party.

In April 2001 the applicant was prohibited from disseminating a poster prepared by the party’s central committee, entitled “İMF’siz Türkiye için emek programıyla 1 Mayıs’a” (“Towards the 1st of May with the workforce’s programme, for a Turkey without the IMF”), on the ground that, given its provocative content, it was likely to result in disorder, disrupt public safety and spread violence.

The applicant submitted that that ban on displaying and disseminating his party’s posters in a region in which a state of emergency had been declared had amounted, among other things, to a violation of Article 10 (freedom of expression). He also complained of a violation of Article 6 (right to a court). 

The Court noted that the prohibition of disseminating the poster in question constituted an interference in the applicant’s right to freedom of expression. This interference was prescribed by law, namely Article 11 (e) of Law no. 2935 on the State of Emergency and Article 1 (a) of Decree Law no. 430, and pursued the aim of protecting territorial integrity. 

The absence of judicial supervision with regard to administrative prohibition and publication had deprived the applicant of sufficient guarantees to prevent possible misuse of authority. Accordingly, the interference in question could not be considered “necessary in a democratic society”.The Court therefore concluded, unanimously, that there had been a violation of Article 10.

Furthermore, the Court concluded that there had been a violation of Article 13 on account of the absence in Turkish law of a remedy before a domestic court, by which the measures taken against the applicant by the Governor of the region in which the state of emergency had been declared could be challenged. 

By way of just satisfaction, the Court awarded the applicant EUR 1,500in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.)
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Press release issued by the Registrar

CHAMBER JUDGMENT
YILMAZ v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Dilek Yılmaz v. Turkey (application no. 58030/00). 

The Court held unanimously that there had been 

a violation of Article 3 of the European Convention on Human Rights (prohibition of inhuman and degrading treatment) on account of the ill-treatment inflicted on the applicant while she was in police custody;

a violation of Article 13 of the Convention (right to an effective remedy).

Under Article 41 (just satisfaction), the Court awarded the applicant 4,000 euros (EUR) for non-pecuniary damage and EUR 1,500 for costs and expenses, less the EUR701 already received from the Council of Europe in legal aid.

(The judgment is available only in French.)

1.Principal facts

The applicant, Dilek Yılmaz, is a Turkish national who was born in 1974 and lives in Istanbul.

The applicant was arrested on 7 October 1995, on suspicion of belonging to an illegal organisation, and taken into police custody. On 12 October 1995, when she was released from police custody, the applicant was examined by a doctor who noted a 3 cm area of bruising on the inside of her left elbow. 

In January 1996 the applicant complained to Istanbul State Security Court that she had been subjected to ill-treatment. Subsequently, in November 1998, she contended that while in police custody she had been hung up by her arms, subjected to electric shocks, hosed down with cold water and sexually assaulted. 

On 13 January 2000 the public prosecutor discontinued criminal proceedings against the 12 police officers in whose custody the applicant had been detained for insufficient evidence. That decision was upheld by the President of Kırklareli Assize Court.

In the meantime, on 11 March 1997, the applicant was sentenced to three years and nine months’ imprisonment for aiding and abetting an illegal organisation.

2.Procedure and composition of the Court

The application was lodged on 25 April 2000 and declared partly admissible on 3 November 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (British), President,
Josep Casadevall (Andorran),
Giovanni Bonello (Maltese),
Rıza Türmen (Turkish),
Matti Pellonpää (Finnish),
Kristaq Traja (Albanian),
Stanislav Pavlovschi (Moldovan), judges,

and also Lawrence Early, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant submitted that she had been subjected to ill-treatment while in police custody and had not had an effective remedy in that regard. She relied on Articles 3, 6 (right to a fair trial) and 13 of the Convention.

Decision of the Court

Article 3 

The Court observed that where a person was injured in police custody while entirely in the charge of police officers any injury occurring during that period gave rise to strong factual presumptions.

It noted that when the applicant was released after five days in police custody she was examined by a doctor who recorded a 3 cm area of bruising on her left elbow. It has not been established that that bruising could have been caused before her arrest, regard being had in particular to the fact that no medical examination was carried out at the beginning of her detention and to the fact that the investigation conducted in the case had not made it possible to identify its cause.

In that connection, the Court reiterated that strict application, right from the beginning of a deprivation of liberty, of fundamental safeguards – such as the right to request an examination by a doctor of one’s choice in addition to any examination required by the police authorities, and access to a lawyer and family member, backed up by the prompt intervention of a judge – could lead to the detection and prevention of ill-treatment which might be inflicted on prisoners, for whom the authorities were responsible.

In the light of all the information submitted to it, and in the absence of any plausible explanation by the Turkish Government, the Court considered that Turkey bore responsibility for the applicant’s injury.

It accordingly held that while in police custody Ms Yılmaz had suffered inhuman and degrading treatment which had constituted a breach of Article 3.

Articles 6 and 13 

The Court decided to examine the applicant’s complaint about the lack of an effective remedy from the standpoint of Article 13 only.

Following the applicant’s complaint, an investigation had been opened in the course of which statements were taken from the applicant and the police officers concerned, but not from the doctor who had examined her or from the inspector whose name she had given. That investigation, which had not explained the origin of the applicant’s injury and had not enabled those responsible to be identified and charged, had ended with a discontinuation order.

The Court accordingly held that there had been a violation of Article 13.
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Violation Article 6 § 1 (fairness)

Düzgören v. Turkey (no. 56827/00)  Violation Article 10

The applicant, Koray Düzgören, is a Turkish national who was born in 1947 and lives in London. He is a journalist.

In June 1998 he was indicted by the military public prosecutor at the General Staff Court in Ankara for inciting others to evade military service after he had been found distributing leaflets outside Ankara State Security Court. He had also handed the leaflet to the public prosecutor at the court together with a petition stating that he should be prosecuted for having committed a crime. The leaflet contained, in particular, the press statement of a conscientious objector, giving the reasons why he had refused to do his compulsory military service. The applicant was subsequently sentenced to two month’s imprisonment and fined.

The applicant complained, in particular, that the General Staff Court which tried him could not be regarded as an independent and impartial tribunal, given the presence of two military judges and an officer on the bench. He further complained that his criminal conviction had infringed his right to freedom of expression. He relied on Article6 § 1 (right to a fair trial) and Articles 10 (freedom of expression) and 13 (effective remedy).

As in a previous case, the Court found that the applicant’s concerns regarding the independence and impartiality of the General Staff Court could be regarded as objectively justified. It therefore held unanimously, that there had been a violation of Article 6 § 1. 

The Court considered that, although the tone of the article was hostile to military service, it did not encourage violence, armed resistance or insurrection and did not constitute hate speech. Furthermore, the offending leaflet was distributed in a public place in Istanbul, i.e., not close to a military base, and it did not seek, either in its form or in its content, to precipitate immediate desertion. In the Court’s view, those were the essential factors to be taken into account when assessing whether the measures taken by the authorities were strictly necessary.

Furthermore, the Court also considered the applicant’s sentencing, in particular the two months’ imprisonment was a harsh penalty. 

The Court concluded that the reasons given by the General Staff Court were not sufficient to justify the interference with the applicant’s right to freedom of expression and that the interference was not “necessary in a democratic society”. Accordingly it held, unanimously, that there had been a violation of Article 10. 

The applicant was awarded EUR 2,000 for non-pecuniary damage and EUR1,500 for costs and expenses. His complaint under Article 13 was declared inadmissible. (The judgment is available only in English.)

Violation Article 8

Tavlı v. Turkey (no. 11449/02)

The applicant, Kazım Tavlı, is a Turkish national who was born in 1962 and lives in Dortmund (Germany).

InSeptember 1981, soon after his wife gave birth, the applicant filed an action for rejection of paternity. His claim however was dismissed, the court relying, in particular, on the results of a blood test which concluded that he could be the child’s father. In March 1999 he undertook a DNA test which proved that he was not the father. He was, nevertheless, unable to have the previous decision rectified, the courts holding that scientific progress could not be used as a ground to reopen the proceedings according to the Code of Civil Procedure.

The applicant complained that although he had the scientific evidence to the effect that he was not the father of the child born to his former wife, he could not have the issue determined by a court. He relied on Article 8 (right to respect for private and family life).

The Court considered that a fair balance had not been struck between the general interest of the protection of legal certainty of family relationships and the applicant’s right to have the legal presumption of his paternity reviewed in the light of the biological evidence. The Court was of the opinion that domestic courts should interpret the existing legislation in light of scientific progress and its social repercussions.

The Court therefore concluded that the Turkish State failed to secure to the applicant respect for his private life and held unanimously that there had been a violation of Article 8.

The applicant was awarded EUR 5,000 for non-pecuniary damage. (The judgment is available only in English.)
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Violation of Article 1 of Protocol No. 1

Tuncay and Others v. Turkey (nos. 11898/03, 11899/03, 11900/03, 11901/03, 11902/03, 11903/03, 11904/03, 11907/03, 11908/03, 11909/03, 11910/03, 11912/03 and 11913/03)

In these Turkish cases, the 29 applicants complained, under Article 1 of Protocol No. 1 (protection of property), of delays in the payment of additional compensation for expropriation.

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1. It considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage alleged by the applicants and awarded them a total of EUR 331,568 for pecuniary damage and EUR 6,500 for costs and expenses. (The judgment is available only in French)

Length-of-proceedings cases

In the following cases the applicants complained, in particular, under Article 6 § 1 (right to a fair hearing within a reasonable time), of the excessive length of civil proceedings. The remainder of the applications were declared inadmissible.
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CHAMBER JUDGMENT
HUYLU v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Huylu v. Turkey (application no. 52955/99). 

The Court held by six votes to one

that there had been a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the death of the applicant’s son;

that there had been a violation of Article 2 on account of the lack of an effective investigation into the death of the applicant’s son.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 15,000 euros (EUR) for non-pecuniary damage and EUR 5,000 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

Binali Huylu is a Turkish national who was born in 1943 and lives in Ankara.

In August 1998 the applicant’s son, Engin Huylu, aged 22, was sentenced to 18 years and 20 days’ imprisonment for belonging to an illegal armed organisation, the extreme left-wing group DHKP/C.

The applicant submitted that since March 1998 Engin had been suffering from severe headaches that had been diagnosed as migraines by the doctor at Çankırı Prison. He had been taken several times to Çankırı Public Hospital, accompanied by gendarmes who, according to the applicant, had subjected him to physical and psychological violence. By the end of 1998, the applicant claimed, his son had become incapable of eating, reading, performing manual tasks, playing sport or taking part in the walks prescribed by the regulations.

On 26 January 1999 Engin was transferred to Çankırı Hospital but was sent back to prison without having been able to see a doctor. On the following day he was taken to Çankırı Hospital’s neurology department, where he was given painkillers. He asked to be transferred to Ankara Hospital but his request was refused.

The applicant maintained that from February 1999 his son had been unable to get out of bed without assistance from other prisoners because of his severe headaches; he had been unable to stand up, let alone walk unaided, and had suffered from trembling, appetite loss, vomiting and blackouts.

On 5 February 1999 at 11 p.m. Engin was rushed unconscious to Çankırı Public Hospital. At about 1 a.m. he was taken back to prison after being prescribed painkillers.

On 6 February at 2.40 a.m. the emergency doctor at Çankırı Public Hospital, believing that Engin might have a brain tumour, asked for him to be transferred to the neurology department at Ankara Hospital. Engin was taken away in an armoured vehicle at 4 a.m. and died at Ankara Hospital at 6.50 a.m.

At the request of the prosecuting authorities, an autopsy was conducted on the day of Engin’s death; the report concluded that he had died from respiratory and circulatory failure. A supplementary autopsy report referred to bronchopneumonia. The public prosecutor’s office interviewed several of Engin’s fellow prisoners, who confirmed that he had suffered from severe headaches causing vomiting and trembling, that he had had balance problems and difficulty eating, and that his symptoms had appeared increasingly often as time had gone on.

In April 1999 the applicant lodged a complaint against the staff of Çankırı Prison, the gendarmes on duty at the time of the events and the doctors from Çankırı Hospital. After questioning the emergency doctor and the neurologist who had examined Engin, the public prosecutor’s office instituted criminal proceedings against them for reckless and negligent homicide. In February 2001 Çankırı Criminal Court stayed the proceedings for five years. Following the complaint against the prison staff, evidence was taken from, among others, the prison doctor and nurse and the governor and his deputy. Criminal proceedings were brought against four individuals; however, in April 2001 Çankırı Criminal Court stayed the proceedings for five years.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 3 August 1999 and declared partly admissible on 9December 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Christos Rozakis (Greek), President,
Riza Türmen (Turkish),
Nina Vajić (Croatian),
Anatoly Kovler (Russian),
Khanlar Hajiyev (Azerbaijani),
Dean Spielmann (Luxemburger),
Sverre Erik Jebens (Norwegian), judges,

and also Santiago Quesada, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant complained under Article 2 (right to life) that his son’s death had resulted from the national authorities’ inaction.

Decision of the Court

Article 2 

Death of the applicant’s son

The Court noted that the prison and medical authorities could not have been unaware of Engin’s health problems. It observed in that connection that the Recommendation of the Committee of Ministers of the Council of Europe concerning the ethical and organisational aspects of health care in prison stated, among other things, that prisoners requiring special medical treatment should be transferred to specialist institutions or civil hospitals where the treatment could not be provided in prison. 

The Court noted that Engin had been transferred to Çankırı Hospital, where, despite the deterioration of his health, he had been unable to see a doctor. Furthermore, the fact that he had not been given a thorough examination by specialists and that his fellow prisoners had had to compensate for his lack of treatment showed that his health had not been monitored satisfactorily.

Engin had been given no medicine other than analgesics and had not had a thorough medical examination despite the rapid decline in his health, which should have alerted the doctors and prison authorities to the seriousness of his condition. In view of the clear deterioration of his health, Engin should have been transferred much earlier to a hospital with sufficient medical resources and specialist doctors, such as Ankara Hospital, so that his illness could have been diagnosed and he could have been given appropriate treatment or assistance from more competent people. 

Furthermore, without wishing to speculate on whether the fact that Engin had not been taken to hospital in an ambulance might have contributed to his death, the Court observed that that fact was, to say the least, revealing as to the manner in which the prison and medical authorities had responded to the deterioration of his health.

In those circumstances, the Court considered that the Turkish authorities had not displayed the necessary diligence in reacting to Engin’s condition and had not taken steps to diagnose his illness and prescribe appropriate treatment. 

The Court therefore held that there had been a violation of Article 2 on account of the applicant’s son’s death.

Investigation into the death of the applicant’s son

The Court noted that criminal proceedings had been instituted after Engin’s death, and that during the course of the proceedings a number of investigative measures had been taken by the public prosecutor’s office. However, the criminal proceedings, which could have enabled the authorities to apportion liability in the case, had not been concluded as a result of the entry into force of Law no. 4616 on parole, adjournment of proceedings and sentence enforcement for offences committed before 23 April 1999.

The Court found it regrettable that following the Law’s entry into force, the Criminal Court had stayed both sets of proceedings for five years. Having regard to the evidence adduced by the parties, it considered that staying the proceedings amounted to granting a kind of statutory immunity to the individuals who had been prosecuted, thereby rendering the remedy used by the public prosecutor's office and the applicant devoid of all effectiveness.

The Court therefore held that there had been a further violation of Article 2 in that the Turkish authorities had not carried out an effective investigation into the death of the applicant’s son. 

Judge Türmen expressed a dissenting opinion, which is annexed to the judgment.
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CHAMBER JUDGMENT
DEMİR AND BAYKARA v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Demir and Baykara v. Turkey (application no. 34503/97). 

The Court held unanimously that there had been a violation of Article 11 (freedom of assembly and association) of the European Convention on Human Rights.

Under Article 41 (just satisfaction) of the Convention, the Court awarded Vicdan Baykara 20,000 euros (EUR) for non-pecuniary damage to be transferred by her to a trade union, Tüm Bel Sen, and EUR 500 to Kemal Demir to cover all his claims. (The judgment is available only in French.)

1.Principal facts

The applicants, Kemal Demir and Vicdan Baykara, are Turkish nationals who were born in 1951 in 1958 respectively. Mr. Demir lives in Gaziantep and Ms Baykara in İstanbul. At the material time, Ms Baykara was the general secretary of the Tüm Bel Sen trade union and MrDemir a member. 

The case concerned a finding by the Court of Cassation that Tüm Bel Sen had no separate legal personality and the consequent cancellation of a collective bargaining agreement it had entered into with the Gaziantep Town Council. 

Tüm Bel Sen was founded in 1990 by civil servants from various localities, with the object of promoting democratic trade unionism to serve the aspirations and needs of its members. 

In 1993 it entered into a collective bargaining agreement with Gaziantep Town Council regulating all aspects of working conditions at the council, including salaries, benefits and welfare services. It later sued the council on the ground that it had defaulted on its obligations, in particular, those of a financial nature. It won the case at first instance.

However, on 6 December 1995 the Court of Cassation ruled that at the time Tum Bel Sen was founded, Turkish law did not permit civil servants to form unions and that it could not rely on the relevant international treaties as they were not yet applicable in Turkish law. It therefore concluded that Tum Bel Sen did not have legal personality or the capacity to enter into a collective bargaining agreement.

Following an audit of the town council’s accounts by the Audit Court, the State asked the members of Tum Bel Sen to reimburse the additional revenue they had received under the defunct collective bargaining agreement.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 8 October 1996. It was transferred to the Court on 1 November 1998 and declared partly admissible on 23September 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,
Ireneu Cabral Barreto (Portuguese),
Riza Türmen (Turkish),
Mindia Ugrekhelidze (Georgian),
Antonella Mularoni (San Marinese),
Elisabet Fura-Sandström (Swedish),
Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaint

The applicants complained under Articles 11 (freedom of assembly and association) and 14 (prohibition of discrimination) that the Turkish courts had denied them the right to form a trade union and to enter into a collective bargaining agreement.

Decision of the Court

Article 11 

Right to form a union 

In the absence of any concrete evidence to show that Tüm Bel Sen’s activities constituted a threat to society or the State, the Court held that the refusal to accord it legal personality violated Turkey’s obligations under Article 11.

Cancellation of the collective bargaining agreement

The Court noted that the collective bargaining agreement between the union and the town council was the principal or even the only means by which the union could promote and defend the interests of its members. Accordingly, the cancellation of that agreement, which had been in effect for two years, constituted interference with the applicants’ freedom of association.

It further noted that the applicants had acted in good faith in choosing to enter into a collective bargaining agreement to defend their interests, as Turkey had previously ratified the UN Right to Organise and Collective Bargaining Convention 1949 (no. 98), which afforded all workers the right to engage in collective bargaining and to enter into collective agreements. 

The Court held that the decision to cancel an operative collective bargaining agreement with retrospective effect almost three years after its conclusion constituted a violation of the rights of Tüm Bel Sen and the applicants under Article 11.

Article 14 

In the light of its findings under Article 11, the Court held that no separate examination of the complaint under Article 14 was necessary. 

Judges Türmen, Fura-Sandström and Popović expressed a concurring opinion, which is annexed to the judgment.
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Chamber judgments concerning Hungary, Poland, Slovakia and Turkey 

Violation of Article 1 of Protocol No. 1

Akagün v. Turkey (no. 71901/01)No violation of Article 6 § 1 (length)

The applicant, Osman Akagün, is a Turkish national who was born in 1941 and lives in Şanlıurfa (Turkey).

He owned land which, according to the Turkish Government, was expropriated by the Ministry of Defence in 1975, the relevant compensation being frozen in a bank account. At the Ministry’s request, the property was registered in the name of the Treasury in 1989 and the applicant’s title to the property was invalidated in a judgment which was delivered in his absence and published in the press by way of notification.

In 1998 the applicant brought an action seeking compensation for the expropriation of his property. The Turkish courts dismissed his action, holding that it was time-barred since the authorities had been in possession of the land for more than 20 years.

The applicant submitted that the authorities had deprived him of his property without paying him compensation and complained of the length (two years and four months) of the proceedings to which he had been a party. He relied on Article 1 of Protocol No. 1 (protection of property) and Article 6 (right to a fair hearing within a reasonable time).

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and no violation of Article 6 § 1 and awarded the applicant EUR 30,000 for pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)

Baştımar and Others v. Turkey (no. 74337/01)Violation of Article 5 § 3

The applicants, Şemsettin Baştımar, Şükrü Demirtaş, Ali Şahindal, Kenan Aygören and Tekin Gencer, are Turkish nationals who were born in 1969, 1967, 1972, 1971 and 1971 respectively.

They were arrested in the course of operations against the PKK (Workers’ Party of Kurdistan). Şükrü Demirtaş was taken into police custody on 10 March 1996 and the other applicants were arrested between 5 and 7 May 1995. On 17 May 2001 Mr Baştımar was sentenced to 12 years and six months’ imprisonment and the other applicants were sentenced to the death penalty, which was commuted to life imprisonment.

Relying in particular on Article 5 (right to liberty and security), the applicants complained of the length of their detention pending trial (approximately five years and two months for Mr Demirtaş and six years for the other applicants) and the lack of a remedy by which to challenge their continuing detention.

The Court held unanimously that there had been a violation of Article 5 § 3 and awarded EUR 3,500 to Mr Demirtaş and EUR 4,000to each of the other applicants for non-pecuniary damage. It also awarded them EUR 1,500 jointly for costs and expenses, less the sum of EUR701 received from the Council of Europe in legal aid. (The judgment is available only in French.)

Fazıl Ahmet Tamer v. Turkey (no. 6289/02)Violation of Article 8

The applicant, Fazıl Ahmet Tamer, is a Turkish national who was born in 1966 and lives in Istanbul.

The applicant was imprisoned, notably from December 2000 to May 2001. During that time he sent several letters to his lawyer. He claims that the prison authorities either refused to forward the letters or deleted passages from them. 

The prison authorities also destroyed a letter which the applicant had intended to send to the newspaper Radikal with a view to its publishing an article he had written on “F-type prisons and the law”.

The applicant complained that the prison authorities had intercepted and censored his correspondence. He relied in particular on Articles 8 (right to respect for correspondence), 6 (right to a fair hearing) and 13 (right to an effective remedy).

Having regard to the extent to which the applicant’s correspondence had been monitored and the lack of adequate and effective safeguards against abuse, the Court considered that the interference with his right to respect for his correspondence was disproportionate and thus could not be regarded as “necessary in a democratic society”. It therefore held unanimously that there had been a violation of Article 8 and considered that it was not necessary to examine separately the complaints under Articles 6 and 13. The Court awarded the applicant EUR 2,000 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)

No violation of Article 3

Güzel-Zeybek v. Turkey (no. 71908/01)Violation of Article 13

The applicant, Asiye Güzel-Zeybek, is a Turkish national who was born in 1970 and lives in Istanbul.

On 22 February 1997 the applicant was taken into police custody in the course of an operation against an illegal armed organisation, the MLKP-K. On 27 February she was examined by a doctor, who found no signs of violence on her body. On leaving police custody on 6 March 1997 the applicant underwent a further medical examination, which again revealed no signs of violence. She was then placed in pre-trial detention.

After being committed for trial in the Istanbul State Security Court, the applicant stated that while in police custody she had been beaten and insulted; among other things, she had been suspended by the feet, attacked and raped on the orders of the officer in charge of questioning. In July and August 1998 the applicant was examined by a panel of three doctors from the psychiatric department of Istanbul Medical Faculty, who diagnosed her as suffering from post-traumatic stress disorder.

Meanwhile, in July 1997, the applicant’s co-defendants had lodged a criminal complaint against the police officers in whose custody they and the applicant had been held, alleging ill-treatment. The outcome of the proceedings is not known. 

In addition, further to the applicant’s allegations, in July 1998 the public prosecutor’s office instituted proceedings against the police officers in whose custody she had been held. In the course of the subsequent investigation the officers in question gave evidence and the applicant was examined by doctors in December 1999 and August 2000. They found that she had suffered trauma, possibly as a result of her time in police custody, but were unable to conclude that she had been ill-treated. The public prosecutor’s office decided to discontinue the proceedings; its ruling was upheld by the Assize Court in December 2000.

On 16 October 2002 the applicant was sentenced to 12 years and six months’ imprisonment for leading an illegal armed organisation.

The applicant alleged that, while in police custody, she had been subjected to treatment contrary to Article 3 (prohibition of torture and inhuman or degrading treatment) and that she had had no remedy available in respect of that treatment. She also relied on Article 13 (right to an effective remedy).

The Court noted, in particular, that the applicant’s first two medical examinations had not revealed any signs of violence on her body. Furthermore, she had been placed in pre-trial detention on 6 March 1997 and had neither brought her allegation of rape to the attention of the prison medical authorities nor asked to see a doctor until 8 October 1997. In addition, although the medical reports that had been produced supported the view that the applicant had suffered trauma, possibly as a result of her time in police custody, they did not conclude unequivocally that she had been ill-treated and, in particular, raped.

Having regard to the material before it, the Court considered that the applicant’s allegation that she had been ill-treated and raped while in police custody was not substantiated by evidence allowing it to conclude beyond reasonable doubt that there had been a violation of Article 3. It therefore held unanimously that there had been no violation of Article 3.

The Court further noted that the investigation into the applicant’s allegations had not been initiated until approximately 14 months after she had complained to the authorities that she had been ill-treated, and the police officers in question had not been interviewed until three years after the end of her time in their custody. The shortcomings in the investigation and the lack of promptness and diligence led to the conclusion that the authorities had not conducted a sufficiently thorough and effective investigation for the purposes of Article 13. The Court therefore held unanimously that there had been a violation of Article 13.

The Court awarded the applicant EUR 5,000 for non-pecuniary damage and EUR 3,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Hıdır Durmaz v. Turkey (no. 55913/00)No violation of Article 6 § 1 (length)

The applicant, Hıdır Durmaz, is a Turkish national who was born in 1954 and was serving his prison sentence in Ceyhan Prison at the time of his application to the Court.

He was arrested on 11 August 1995 and was later charged with being a member of an illegal organisation, the Turkish Communist Party/Marxist and Leninist-Turkish Workers and Peasants’ Liberation Army. On 14 July 1998 Adana State Security Court convicted him as charged and sentenced him to 14 years and seven months’ imprisonment. That judgment was upheld by the Court of Cassation on 20 April 1999

The applicant complained, in particular, about the lack of independence and impartiality of the State Security Court that tried and convicted him, and about the length of the criminal proceedings. He relied on Article 6 § 1 (right to a fair hearing within a reasonable time). 

As in a number of similar cases, the Court found that the applicant’s concerns regarding the independence and impartiality of the State Security Court could be regarded as objectively justified. It therefore held unanimously, that there had been a violation of Article 6 § 1. However it found no violation of the same article as regards the length of the criminal proceedings. It held unanimously that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage suffered by the applicant and awarded him EUR 1,000 for costs and expenses. (The judgment is available only in English.)

Kalem v. Turkey (no. 70145/01)Violation of Article 6 §§ 1 and 3 (c) and (d)

The applicant, Bayram Kalem, is a Turkish national who was born in 1957 and lives in Istanbul.

In June 1999 one of the applicant’s fellow detainees lodged a criminal complaint against him, alleging that he had disseminated separatist propaganda by making comments in support of the PKK, such as: “The PKK is a party formed against tyrants”; “Apo [Abdullah Öcalan] is a Kurdish leader”; “The south-eastern territory [of Turkey] forms Kurdistan”; and “Throughout history, the Turks have oppressed the Kurds”. When questioned by the public prosecutor’s office, the applicant disputed the allegations against him and asserted that he was neither a member nor a supporter of the PKK and that he did not get on with his fellow detainees. The public prosecutor’s office instituted criminal proceedings against him and interviewed several of his fellow detainees.

On 25 July 2000 the Ankara State Security Court convicted the applicant, who had not been summoned to attend the trial, and sentenced him to one year’s imprisonment and a fine equivalent to EUR 1,345 for disseminating separatist propaganda. In accordance with the Code of Criminal Procedure, the Keskin Criminal Court had been asked to take evidence from the applicant in his defence and from other witnesses, under powers delegated by the State Security Court.

Relying on Article 6 §§ 1 and 3 (b), (c) and (d) (right to a fair hearing), the applicant complained that he had not been present at his trial in the Ankara State Security Court and had not had the opportunity to examine witnesses. He also alleged a violation of Article 10 (freedom of expression).

Having regard to what had been at stake for the applicant in the proceedings, and to the fact that his conviction had been based on statements by his fellow detainees, the Court considered that the State Security Court could not have given judgment without directly obtaining evidence from him. It therefore held unanimously that there had been a violation of Article 6 §§ 1 and 3 (b), (c) and (d). It considered that it was not necessary to examine separately the applicant’s complaint under Article 10 and awarded him EUR 6,000 for non-pecuniary damage and EUR 2,000 for costs and expenses, less the sum of EUR 701 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

Resul Sadak and Others v. Turkey (no. 74318/01) Violation of Article 5 § 3

The applicants are Resul Sadak, Nihat Osal, Mehmet Çakar, Rüstem Bayar, Tahir Kutlu, Cengiz Balık, İzzet Belge, Abdurrezak İnan, Mehmet Temelkuran, Mehmet Nezir Ayan, Yakup Uyar and Erdal Güler. They are all Turkish nationals. At the time of the events in question, Resul Sadak was the provincial leader and the other applicants were members of the Peoples’ Democracy Party (HADEP).

On 23 September 2000 all of the applicants, except Mr Güler, were arrested while on their way to participate in the Batman Provincial Congress of HADEP. Mr Güler, on the other hand, was taken into custody on 27 September 2000.

On 1 October 2000 the Şırnak Magistrates’ Court ordered all the applicants except Yakup Uyar to be detained on remand. Criminal proceedings were subsequently brought against them for aiding and abetting the Workers’ Party of Kurdistan (PKK). They were ultimately acquitted of all charges against them.

The applicants complained about the length of their detention in custody (almost 96 hours in the case of Mr Güler and eight days for the other applicants). They relied on Article 5 § 3 (right to be brought promptly before a judge).

The Court held unanimously that there had been a violation of Article 5 § 3 in each applicant’s case except for in the case of Mr Güler, whose application was declared inadmissible. It awarded each of the other applicants EUR1,800 for non-pecuniary damage and EUR 1,000, jointly, for costs and expenses. (The judgment is available only in English.)

Sar and Others v. Turkey (no. 74347/01)Violation of Article 5 § 3

The applicants, Hayrettin Sar, Feyzullah Sar and Mahmut Öztekin, are Turkish nationals who were born in 1977, 1963 and 1965 respectively and live in Diyarbakır (Turkey).

All three applicants were arrested in the course of a police operation against the PKK (Workers’ Party of Kurdistan), Hayrettin and Feyzullah Sar on 10 May 2001and Mahmut Öztekin on 12 May 2001.

In August 2001 Feyzullah Sar and Mahmut Öztekin were acquitted. In November 2002 Hayrettin Sar was sentenced to three years and nine months’ imprisonment for providing support and assistance to the PKK.

Relying on Article 5 § 3 (right to liberty and security), the applicants complained of the length of their detention in police custody (87 hours and 30 minutes in the case of Mahmut Öztekin and four days and six hours in the case of Feyzullah Sar and Hayrettin Sar). 

The Court held unanimously that there had been no violation of Article 5 § 3 as regards Mahmut Öztekin and a violation of Article 5 § 3 as regards Feyzullah Sar and Hayrettin Sar. It awarded Feyzullah Sar and Hayrettin Sar EUR 1,500 each for non-pecuniary damage and EUR 1,500 jointly for costs and expenses. (The judgment is available only in French.)

Tanyar and Küçükergin v. Turkey (no. 74242/01)Violation of Article 6 § 1 (fairness)

The applicants, Zekai Tanyar and Ali Cengiz Küçükergin, are Turkish nationals who were born in 1953 and 1955 respectively and live in İzmir (Turkey).

In 1994 the applicants purchased a dwelling in İzmir and informed the provincial authority that it was to be used as a place of worship, prayer, meeting and study. Despite being informed by the authority of the need to obtain the consent of the owners of the other dwellings in the building, the community began to meet without prior authorisation. As a result, the applicants were fined the equivalent of EUR 28 in 1999. They did not pay the fine within the statutory period. In August 2000 they were ordered to pay a further fine equivalent to EUR 38. They appealed unsuccessfully against the order.

Relying on Article 6 § 1 (right to a fair hearing), the applicants alleged that they had been fined following proceedings which had been unfair in that no public hearing had been held. 

The Court held unanimously that there had been a violation of Article 6 § 1. It considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants and awarded them EUR 1,500 for costs and expenses. (The judgment is available only in French.)

No violation of Article 2 (death of applicant’s brother)

Violation of Article 2 (investigation)

No violation of Articles 3 and 5

Yazıcı v. Turkey (no. 48884/99)Violation of Article 13

The applicant, Mehmet Salih Yazıcı, is a Turkish national who was born in 1954 and lives in Silvan (Turkey). His brother, Ramazan Yazıcı, who was a minibus driver on the Diyarbakır-Silvan route, went missing on 22 November 1996. His body was found several days later.

Shortly after Ramazan’s disappearance, the applicant asked the public prosecutor’s office to obtain information as to his brother’s fate, alleging that he had been arrested by plain-clothes police officers who had made him get into an unmarked car.

On the morning of 3 December 1996 a shepherd found Ramazan’s body by the İdil-Midyat road, between the villages of Sarıköy and Mağara in the İdil district, in Şırnak province. An investigation was opened immediately, in the course of which evidence was taken from the applicant, his other brother and witnesses. A medical examination of the body revealed that a cavity had formed as a result of the entry of a bullet under the deceased’s left ear and that his mouth had been gagged with adhesive tape and his hands bound behind his back with a strip of fabric. As the cause of death was obvious, it was not thought necessary to carry out a full autopsy.

In January 1999 the İdil public prosecutor’s office declined jurisdiction on account of the similarities between Ramazan’s murder and two other killings that were being investigated by the Diyarbakır public prosecutor’s office. Furthermore, other victims whose bodies had been found along the Adıyaman-Hilvan and Şanlıurfa-Adıyaman roads in December 1996 had been abducted in similar circumstances. In March 1999 the Diyarbakır public prosecutor’s office likewise declined jurisdiction on the ground that Ramazan’s murder had been committed by unknown persons belonging to a criminal gang and that such offences fell within the jurisdiction of the State Security Court. It therefore forwarded the file on the investigation to the public prosecutor at the Diyarbakır State Security Court. 

The investigation into Ramazan’s death is still open and his killers have yet to be identified.

The applicant complained that his brother had been the victim of an extrajudicial killing. He relied on Articles 2 (right to life), 3 (prohibition of inhuman or degrading treatment), 5 (right to liberty and security) and 13 (right to an effective remedy).

In the light of the evidence before it, the Court considered that a conclusion that Ramazan had been murdered by or with the complicity of agents of the State would be based more on hypothesis and speculation than on reliable evidence. Seeing that it had not been established beyond reasonable doubt that Turkey’s responsibility had been engaged in the killing of the applicant’s brother, the Court held unanimously that there had been no violation of Article 2 as regards Ramazan’s death.

However, although the investigation into Ramazan’s death might at first sight appear to have complied with the requirements of the Convention, the Court considered that it could not be regarded as exhaustive or satisfactory, particularly as the authorities had attempted to pursue only one line of inquiry: that of a murder committed by unknown persons belonging to a criminal gang. Both the applicant and the other witnesses who had given evidence during the investigation had emphasised, among other things, that plain-clothes police officers might have been involved. The Court therefore held unanimously that there had been a violation of Article 2 as regards the ineffectiveness of the investigation into Ramazan’s death.

Furthermore, referring back to its finding that Turkey’s involvement in the killing and alleged detention of the applicant’s brother had not been established beyond reasonable doubt, the Court held unanimously that there had been no violation of Articles 3 and 5.

Lastly, the Court held unanimously that there had been a violation of Article 13.

By way of just satisfaction, the Court awarded the applicant EUR 10,000 for non-pecuniary damage and EUR 4,000 for costs and expenses. (The judgment is available only in French.)

Repetitive cases

In the following cases the Court has reached the same findings as in similar cases raising the same issues under the Convention.

Aslan and Şancı v. Turkey (no. 58055/00) Violation of Article 6 § 1 (fairness)

Borak v. Turkey (no. 60132/00)

The three applicants are Turkish nationals who were serving prison sentences at the time of their applications to the Court.

They complained, in particular, that they had been denied a fair hearing by an independent and impartial tribunal on account of the presence of a military judge sitting on the bench of the İzmir State Security Court which tried them, relying on Article 6 § 1 (right to a fair trial).

Mr Borak also made a complaint under Article 8 (right to private life) which the Court unanimously declared inadmissible.

As in a number of similar cases, the Court found that the applicant’s concerns regarding the independence and impartiality of the State Security Court could be regarded as objectively justified. It therefore held unanimously, that there had been a violation of Article 6 § 1. 

The Court made no award for just satisfaction as the applicants in Aslan and Şancı did not submit a claim within the specific time-limit. It found that the finding of a violation in the case of Borak constituted in itself sufficient compensation. (The judgments are available only in English.)

Violation of Article 1 of Protocol No. 1

Topkaya and Others v. Turkey (nos. 72317/01, 72322/01, 72327/01, 72330/01, 72332/01, 72335/01, 72340/01, 72342/01, 72347/01, 72348/01, 72349/01, 72351/01, 72357/01, 72358/01, 72362/01, 72366/01 and 72372/01)

Yener and Others v. Turkey (nos. 62633/00, 62634/00 and 62636/00)

The applicants are 22 Turkish nationals. They complained under Article 1 of Protocol No. 1 (protection of property) of delays in paying them additional compensation for expropriation.

The Court held unanimously in each case that there had been a violation of Article 1 of Protocol No. 1. It considered that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. In Topkaya and Others v. Turkey it awarded the applicants EUR 44,600 in total for pecuniary damage and EUR 1,000 jointly for costs and expenses. In Yener and Others v. Turkey it awarded the applicants EUR 4,165 in total for pecuniary damage and EUR 500jointly for costs and expenses. (The judgments are available only in French.)
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CHAMBER JUDGMENT
OYA ATAMAN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Oya Ataman v. Turkey (application no. 74552/01). 

The Court held unanimously that there had been

no violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights;

a violation of Article 11 (freedom of assembly and association).

The Court considered that the finding of a violation of the Convention constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded her 1,000euros for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicant, Oya Ataman, is a 36-year-old Turkish national who lives in Istanbul. She is a lawyer and president of the Istanbul Human Rights Association.

In April 2000 the applicant organised a demonstration in Sultanahmet Square in Istanbul, in the form of a march followed by a statement to the press, to protest against plans for “F-type” prisons. 

At about midday the police asked the group of 40-50 people, who were demonstrating by waving placards, to break up. As the demonstrators refused to obey them, the police dispersed the group using a kind of tear gas known as “pepper spray”. They arrested 39 demonstrators, including the applicant, who was released after an identity check.

The applicant lodged a criminal complaint against the head of the Istanbul security police and the police officers concerned, alleging that she had been ill-treated through the use of pepper spray, unlawfully arrested and prevented from making the public statement scheduled for the end of the demonstration. The public prosecutor's office discontinued the proceedings and its ruling was upheld by the Assize Court on 25 September 2000.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 15 March 2001.

Judgment was given by a Chamber of 7 judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Riza Türmen (Turkish),
Mindia Ugrekhelidze (Georgian),
Elisabet Fura-Sandström (Swedish),
Danutė Jočienė (Lithuanian),
Dragoljub Popović (Serbian), judges,

and also Stanley Naismith, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Articles 3 and 11, the applicant complained that tear gas had been used to disperse the demonstrators and that her rights to freedom of expression and freedom of association had been infringed.

Decision of the Court

Article 3 

The Court first noted that pepper spray was used in some Council of Europe member States to keep demonstrations under control or to disperse them in case they got out of hand. It was not among the toxic gases listed in the Annex to the CWC (1993 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on their Destruction). However, the Court noted that the use of this gas could produce side-effects such as respiratory problems, nausea, vomiting, irritation of the respiratory tract, irritation of tear ducts and eyes, spasms, thoracic pain, dermatitis or allergies.

In the present case the Court observed that the applicant had not submitted any medical reports to show the ill-effects she had suffered after being exposed to the gas. Since she had been released shortly after being arrested, she had not asked for a medical examination either. 

In those circumstances, the Court considered that there was no evidence to substantiate the applicant’s allegations of ill-treatment. It therefore held that there had been no violation of Article 3.

Article 11 

The Court noted that there had been an interference with the applicant’s freedom of assembly. The interference had been prescribed by the Assemblies and Marches Act (Law no.2911) and had pursued the legitimate aims of preventing disorder and preserving the rights of others and the right to move freely in public without restriction.

The Court observed that the demonstration had been unlawful, and this was not disputed by the applicant. However, an unlawful situation could not justify an infringement of freedom of assembly.

It appeared from the evidence before the Court that the group of demonstrators had been informed a number of times that the march was illegal and would disturb public order at a busy time of day, and that they had been ordered to disperse. The applicant and other demonstrators had not complied with the security forces’ orders and had attempted to force their way through. However, there was no evidence to suggest that the group of demonstrators had represented any danger to public order, apart from possibly disrupting traffic. There had been at most fifty people, who had wished to draw public attention to a topical issue. The rally had begun at about midday and had ended with the group’s arrest within half an hour. The Court was particularly struck by the authorities’ impatience in seeking to end the demonstration, which had been organised under the authority of the Human Rights Association.

In the Court’s view, where demonstrators did not engage in acts of violence it was important for the public authorities to show a certain degree of tolerance towards peaceful gatherings if the freedom of assembly guaranteed by the Convention was not to be deprived of all substance.

In those circumstances, the Court considered that the police’s forceful intervention had been disproportionate and had not been necessary for the prevention of disorder within the meaning of the Convention. It therefore held that there had been a violation of Article 11.
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CHAMBER JUDGMENT
EMİRHAN YILDIZ AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Emirhan Yıldız and Others v. Turkey (application no. 61898/00). 

The Court held unanimously that there had been:

a violation of Article 3 (prohibition of inhuman treatment) of the European Convention on Human Rights as regards Selvi Dönmez, Leyla Lüle and Meral Şahin;

no violation of Article 3 of the Convention as regards Emirhan Yıldız. 

Under Article 41 (just satisfaction), the Court awarded 10,000 euros (EUR) to Selvi Dönmez and Leyla Lüle, and EUR 7,000 to Meral Şahin, for non-pecuniary damage. The Court awarded EUR 1,285, jointly, to the three applicants for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicants, Emirhan Yıldız, Selvi Dönmez, Leyla Lüle and Meral Şahin are Turkish nationals who were born in 1974, 1974, 1973 and 1977 respectively and live in Istanbul.

In March 1998 they were arrested by police officers of the Anti-terror branch of the Istanbul Security Directorate in connection with an investigation into the activities of TKP/ML (Turkish Communist Party / Marxist-Leninist), an illegal organisation in Turkey. 

The applicants maintained that while they were in custody they were blindfolded, threatened with death, sexually harassed, beaten, suspended and hosed with pressurised cold water, as well as being stripped naked and prevented from going to the toilet.

A medical report drawn up on 1 April 1998 by a doctor from the Forensic Medicine Department of the Istanbul State Security Court found no signs of ill-treatment on the body of Meral Şahin. As to the remaining applicants, the doctor noted bruises and hyperaemia on the bodies of Ms Dönmez and Ms Lüle and scabbed wounds on Mr Yıldız’s wrist.

On 1 April 1998, they were brought before the public prosecutor at Istanbul State Security Court where they denied the accusations against them and, in particular, the contents of their statements given to the police. Ms Lüle and Ms Şahin claimed that they had signed their statements under duress.

On the same day Mr Yıldız was released. No criminal proceedings were brought against him. The other applicants were brought before a judge at Istanbul State Security Court. Ms Lüle and Ms Şahin were further remanded in custody and Ms Dönmez was released.

Ms Lüle and Ms Şahin were examined by the prison doctor at Ümraniye Pison on 2 April 1998. The doctor noted lesions on the backs of both applicants and weakness in their arms. 

The Fatih public prosecutor instigated an investigation into the applicants’ allegations of ill-treatment but decided not to prosecute the accused police officers due to lack of evidence.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 26 February 2000.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Ireneu Cabral Barreto (Portuguese),
Riza Türmen (Turkish),
Mindia Ugrekhelidze (Georgian),
Antonella Mularoni (San Marinese),
Danutė Jočienė (Lithuanian), judges,

and also Stanley Naismith, Deputy Section Registrar.

3.Summary of the judgment2 

Complaint

The applicants complained that the treatment to which they had been subjected while they were held in police custody amounted to torture and inhuman treatment.

Decision of the Court

Article 3

Sevgi Dönmez, Leyla Lüle and Meral Şahin

The Court observed that none of the applicants was examined medically following the respective arrests. However, medical reports drawn up either at the end of their stay in custody or at the beginning of their detention in prison showed that they had sustained several injuries. The findings of the medical reports, in the Court’s opinion, matched at least the applicants’ allegations of having been beaten. The Court observed that the Government failed to provide an explanation as to the manner in which the injuries noted in the applicants’ medical reports were sustained by them.

Considering the circumstances of the case as a whole, and the absence of a plausible explanation from the Government as to the cause of the injuries sustained by those applicants, the Court found that their injuries were the result of treatment for which the Government bore responsibility. It followed that there had been a violation of Article 3.

Emirhan Yıldız

The Court observed that the medical report drawn up by the doctor showed that the applicant only bore a scabbed wound on his wrist at the end of his stay in police custody and that those findings did not match the applicant’s description of his ill-treatment. The Court was aware of the lack of details in the medical report. However, bearing in mind that he was released the very same day, the Court considered that the applicant could have provided both the authorities and the Court with medical evidence which would have contradicted the findings of the medical report contained in the case-file.

In view of those circumstances, the Court considered that the evidence before it did not enable it to find beyond all reasonable doubt that the applicant was subjected to ill-treatment. Accordingly it found that there had been no violation of Article 3.
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CHAMBER JUDGMENT (JUST SATISFACTION)
XENIDES-ARESTIS v. TURKEY

The European Court of Human Rights has today notified in writing a Chamber judgment[1] dealing with the question of just satisfaction in the case of Xenides-Arestis v. Turkey (application no. 46347/99). 

The case concerns a Cypriot national who has been prevented from living in her home and having access to, using and enjoying her property since August 1974 following the conduct of military operations in northern Cyprus by Turkey in July and August 1974. 

Under Article 41 (just satisfaction) of the European Convention on Human Rights, the Court, unanimously, has awarded the applicant:

800,000 euros (EUR) in respect of pecuniary damage, 

EUR50,000 in respect of non-pecuniary damage, and 

EUR 35,000 for costs and expenses. 

(Today’s judgment is available only in English.)

1.Principal facts

The applicant, Myra Xenides-Arestis, is a Cypriot national who was born in 1945 and lives in Nicosia.

The applicant owns half a share in a plot of land in the area of Ayios Memnon, in Famagusta (Northern Cyprus), which was given to her by her mother. There are a shop, a flat and three houses on the land. One of the houses was her home, where she lived with her husband and children, and the rest of the property was either used by members of the family or rented out. She also owns part of a plot of land with an orchard. 

The applicant has been prevented from living in her home and having access to, using and enjoying her property since August 1974 since the conduct of military operations in northern Cyprus by Turkey in July and August 1974. 

On 30 June 2003 the “Parliament of the Turkish Republic of Northern Cyprus” (TRNC) enacted the “Law on Compensation for Immovable Properties Located within the Boundaries of the Turkish Republic of Northern Cyprus” (Law no. 49/2003”). A commission was set up under that “law” with a mandate to deal with compensation claims. 

On 22December 2005 the “TRNC” authorities enacted the “Law for the Compensation, Exchange and Restitution of Immovable Properties” (Law no.67/2005). The authorities subsequently enacted a “By-Law under Law no.67/2005[2], which entered into force on 20March 2006. 

A commission (the “Immovable Property Commission”) was set up under Law no. 67/2005 to examine applications under that law and decide on the restitution, exchange of properties or payment of compensation. It is composed of five to seven members, two of whom are foreign members, Hans-Christian Krüger[3] and Daniel Tarschys[4]. There is a right of appeal to the “TRNC” High Administrative Court. 

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 4 November 1998. A hearing on admissibility took place on 2September 2004 and the application was declared admissible on 14 March 2005.

It its decision on admissibility the Court found that the remedy proposed under the preceding compensation law, “Law no. 49/2003” could not be regarded as an “effective” or “adequate” means for redressing the applicant’s complaints .

The Court delivered its principal judgment in the case on 22 December 2005.

The Government filed observations on 21 March 2006 and, subsequently, the applicant and the Government each filed observations on 21 June 2006. The applicant submitted updated claims in respect of just satisfaction.

The Government of Cyprus, who had made use of their right to intervene under Article 36 of the Convention, submitted observations on 16August 2006.

The Government filed additional observations on 10 and 11 October 2006.

Judgment was given by a Chamber of seven judges, composed as follows:

Georg Ress (German), President,
Ireneu Cabral Barreto (Portuguese),
Lucius Caflisch (Swiss)[5],
Riza Türmen (Turkish),
John Hedigan (Irish),
Kristaq Traja (Albanian),
Alvina Gyulumyan (Armenian), judges,

and also Vincent Berger, Section Registrar.

3. Summary of the judgment

The Court welcomed the steps taken by the Turkish Government in an effort to provide redress for the violations of the applicant’s Convention rights as well as in respect of all similar applications pending before it. The Court noted that the new compensation and restitution mechanism, in principle, had taken care of the requirements of the decision of the Court on admissibility of 14 March 2005 and its judgment of 22 December 2005. 

The Court pointed out that the parties in the present case had failed to reach an agreement on the issue of just satisfaction, where it would have been possible for the Court to address all the relevant issues concerning the effectiveness of the remedy in detail. The Court considered that it could not accept the Government’s argument that the applicant should now be required, when the Court had already decided on the merits, to apply to the new Commission in order to seek reparation for damages. It therefore proceeded to determine the compensation the applicant was entitled to in respect of losses emanating from the denial of access and loss of control, use, and enjoyment of her property and to grant her an award under Article 41 of the Convention.
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CHAMBER JUDGMENT
PAŞA AND ERKAN EROL v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Paşa and Erkan Erol v. Turkey (application no. 51358/99). 

The Court held unanimously that there had been:

a violation of Article 2 (right to life) of the European Convention on Human Rights in respect of Erkan Erol, who was wounded by an anti-personnel mine while grazing his sheep;

no violation of Article 6 § 1 (right to a fair trial) or Article 13 (right to an effective remedy).

Under Article 41 (just satisfaction) of the Convention, the Court awarded Erkan Erol 30,505euros (EUR) for pecuniary and non-pecuniary damage and EUR 1,076 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicants, Paşa Erol and his son Erkan, are Turkish nationals who were born in 1943 and 1986 respectively and live in Tunceli (Turkey). 

In March 1995 Paşa Erol, at that time the village mayor, was informed that anti-personnel mines had been laid along one side of the premises of the Akdemir gendarmerie command in the district of Pertek (Tunceli). The zone in question was cordoned off with “barbed wire at waist level” and warning signs were placed at 20-metre intervals. Over the following days, local people were informed orally that the area, which they used for grazing, had been mined.

On 11 May 1995 Erkan, then aged nine, was grazing his sheep. They strayed into the mined area and Erkan, together with other children aged between seven and 13, followed the animals across the barbed-wire fence. Erkan tried to pick up a piece of metal, which turned out to be a mine, and he was wounded by the ensuing explosion. He was taken by military helicopter to Elazığ civil hospital, where he had his left leg amputated at the knee.

A rescue operation was organised using a military helicopter to evacuate the other children, some of whom had been slightly injured in the explosion.

In April 1996 Paşa Erol brought administrative proceedings against the Ministry of the Interior, seeking compensation on account of the dearth of safety measures around the military zone. Malatya administrative court dismissed his application on the ground that, according to the evidence before it, safety measures had in fact been taken around the mined area, which had been marked out by “signs and warning notices”, and the local people had been informed. The court did not find the State to have been at fault, since Erkan had crossed into a prohibited area and was himself responsible for the accident, whilst his father had been negligent.

The Supreme Administrative Court upheld that judgment on 24 November 1998.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 7 September 1999 and declared admissible on 28 February 2006.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Riza Türmen (Turkish),
Mindia Ugrekhelidze (Georgian),
Elisabet Fura-Sandström (Swedish),
Danutė Jočienė (Lithuanian),
Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained in particular that the authorities had failed to protect citizens’ right to life in allowing anti-personnel landmines to be laid without taking the necessary safety measures. They relied, in particular, on Article 2, Article 6 § 1 and Article 13.

Decision of the Court

Article 2 of the Convention

The Turkish Government argued that Paşa Erol had also been responsible for ensuring that the inhabitants of the village were informed, as he was their mayor at the time. They also criticised him for neglecting his parental responsibility by leaving his nine-year-old son alone without supervision.

The Court was of the opinion that, in view of the nature of mayoral duties and the responsibilities he had assumed, Paşa Erol had been under an obligation to warn the gendarmerie that existing safety measures were inadequate and that additional measures should be taken. Moreover, he had himself behaved irresponsibly by entering the mined area prior to the incident.

Under those circumstances the Court allowed the Turkish Government’s preliminary objection concerning Paşa Erol’s administrative and parental responsibility in his son’s accident and concluded that he could not claim to be the victim, within the meaning of Article 34 of the Convention, of a violation of Article 2.

Erkan, for his part, had complained of a violation of his right to life, since he had had his leg amputated following the explosion of an anti-personnel mine, which had almost cost him his life.

The Court noted that the anti-personnel mines had been laid to protect the gendarmerie near the village. Because of the danger they represented, in particular for young children, the use of anti-personnel mines had been widely condemned by international opinion and had ultimately been prohibited under the Ottawa Convention, which Turkey had in fact signed in 2003.

The Court further noted that the mined area had been the village pastureland where the villagers had regularly gone to feed their animals. Having regard to the specific situation of the land, the safety measures had been of particular importance and it had been the authorities’ duty, failing the provision of other means of protection by the regional gendarmerie, to take any necessary measures to prevent innocent civilians from entering the area. But it had been cordoned off by only two rows of barbed wire, which were too far apart to ensure effective protection.

Moreover, even though the local people had been told about the mines, the children could not really have been expected, in the natural environment and given the way of life in a very rural community where they were actively involved in day-to-day tasks, such as grazing animals, to have behaved in the same way as responsible adults when faced with such dangers.

In conclusion, the Court found it incomprehensible that a grazing area should have been mined and simply surrounded by two rows of barbed wire that were relatively far apart and clearly insufficient to prevent children crossing over. It thus concluded that Turkey had not taken all the necessary measures to ensure protection from the risk of death or injury.

Accordingly, there had been a violation of Article 2 in respect of Erkan Erol.

Article 6 § 1 and Article 13 

The Court considered that the administrative remedy available had not been ineffective within the meaning of Article 6 § 1 and Article 13. It therefore held that there had been no violation of those articles.
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Chamber judgments concerning 

Albania, France, Moldova, Poland, Slovakia andTurkey

No violation of Article 3

Ahmet Mete (No. 2) v. Turkey (no. 30465/02)Violation of Article 13

The applicant, Ahmet Mete, is a Turkish national who was born in 1950 and lives in Izmir.

On 8 July 2001, at about 11 a.m., he was arrested on suspicion of being a member of the PKK (the Kurdistan Workers’ Party), an illegal organisation in Turkey. He was initially kept in detention at the Security Directorate Building in Nusaybin and later transferred to Izmir Security Directorate.

The applicant claimed during his interrogations that he was beaten, insulted, hosed with pressurised water, given electric shocks and raped with a truncheon.

He underwent medical examinations on 8 and 10 July 2001 but no signs of ill-treatment were found on his body. He was examined a third time on 13 July 2001 when the doctor noticed bruises on the applicant’s arms - one of the bruises was old. 

The applicant complained of his ill-treatment during the criminal proceedings brought against him and the Izmir Public Prosecutor initiated an investigation into his allegations. The prosecutor sent the part of his case file regarding his ill-treatment in Nusaybin to the Nusaybin Public Prosecutor for further investigation.

Both prosecutors decided not to bring proceedings against the accused police officers as the applicant’s allegations were deemed to be unsubstantiated. The applicant appealed against those decisions and asked for a detailed medical examination to be made. His appeals, however, were dismissed.

The applicant relied on Article 3 (prohibition of torture and inhuman or degrading treatment) and Article13 (right to an effective remedy).

The Court found, referring in particular to the three medical examinations, that there was insufficient evidence to substantiate the severe ill-treatment described by the applicant. It therefore held unanimously that there had been no violation of Article 3.

The Court noted that although the decisions not to prosecute were based on the three medical reports, no explanation was offered as to the origin of the bruises, which were recorded in the report dated 13 July 2001. The Court found it regrettable that despite the applicant’s requests, no additional medical examination was ordered. As a result of that failure and having regard to the lack of details in the medical reports, the Court found that the applicant had been deprived of the fundamental guarantees to which people in detention were entitled.

The Court further noted that the Izmir Public Prosecutor did not summon any of the police officers who had been involved in the interrogation of the applicant during his custody between 10 and 13 July 2001; nor was a statement taken from the doctor who had drafted the medical report dated 13 July 2001. As to the investigation held by the Nusaybin Public Prosecutor, the Court found it striking that neither the applicant nor his representative were ever given an opportunity to meet the accused police officers face to face during the course of the investigation.

In view of those circumstances, the Court concluded that the domestic proceedings did not provide the thorough, effective remedy and held unanimously that there had been a violation of Article 13

The applicant was awarded EUR5,000 in respect of non-pecuniary damage and EUR 1,500 (less EUR850 received in legal aid) for costs and expenses. (The judgment is available only in English.)

Ertuğrul Kılıç v. Turkey (no. 38667/02)Violation of Article 1 of Protocol No. 1

The applicant, Ertuğrul Kılıç, is a Turkish national who was born in 1978 and lives in İzmir (Turkey).

The applicant was held in pre-trial detention from April 1995 to July 1997. Following his acquittal in December 1998, he brought a claim for compensation for the damage sustained on account of his unlawful detention. The lower courts awarded him the equivalent of EUR 1,640 in compensation and the Court of Cassation upheld the award in September 2001. The compensation was paid to him in December 2002.

Relying on Article 1 of Protocol No. 1 (protection of property) and Article 13 (right to an effective remedy), the applicant complained of the loss he had suffered as a result of the delayed payment of the compensation awarded to him.

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 and considered that it was not necessary to examine separately the complaint under Article 13. It held that the judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 620 for pecuniary damage and EUR 800 for costs and expenses. (The judgment is available only in French.)

Violation of Article 5 § 3

Kamil Öcalan v. Turkey (no. 20648/02)Violation of Article 6 § 1 (length)

The applicant, Kamil Öcalan, is a Turkish national who was born in 1966 and lives in Istanbul.

In July 1995 the applicant was arrested in the course of an operation against the illegal extreme left-wing organisation THKP/C-DEVSOL (Turkish People’s Liberation Party/Front). He was placed in pre-trial detention and made several applications to be released. 

On 12 March 2003 the applicant was sentenced to 14 years and seven months’ imprisonment and was released on account of the time he had already spent in detention. The proceedings are currently pending in the Assize Court.

Relying on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair hearing within a reasonable time), the applicant complained of the length of his pre-trial detention (more than seven years and seven months) and of the criminal proceedings against him (almost 11 years and four months to date).

The Court held unanimously that there had been a violation of Article 5 § 3 and Article 6 § 1. It awarded the applicant EUR 9,000 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.)

Kırkazak v. Turkey (no. 20265/02)Violation of Article 5 §§ 1 (c) and 4

The applicant, Selahattin Kırkazak, is a Turkish national who was born in 1969 and lives in Diyarbakır (Turkey).

He was arrested on 29 March 2002 and taken into police custody in March 2002 on suspicion of being a member of the illegal organisation Hizbullah. The medical report drawn up on that date did not mention any signs of blows to his body. When his detention was extended, the applicant was examined by a doctor, who found no traces of blows on his body but observed that he was in physical pain. The applicant underwent a further medical examination on 2 April 2002 after suffering a fall on the gendarmerie premises; on that occasion, the doctor observed, among other things, a 1 cm by 1 cm bruise on his right elbow, a subcutaneous haematoma and a 2 cm by 2 cm bruise on his left inner elbow and a 1 cm by 2 cm wound on his left knee. A final medical examination carried out on 29 April 2002 found no signs of violence on the applicant’s body.

On an unknown date the applicant was sentenced to 12 years and six months’ imprisonment.

The applicant alleged that he had been ill-treated while in police custody and complained that his detention had been unlawful. He relied on Articles 3 (prohibition of inhuman and degrading treatment), 13 (right to an effective remedy) and 5 (right to liberty and security).

The Court declared the complaints under Articles 3 and 13 inadmissible as being manifestly ill-founded. It further held unanimously that there had been a violation of Article 5 § 1 (c) on account of the applicant’s transfer to the gendarmerie premises after being placed in pre-trial detention and a violation of Article 5 § 4 on account of the lack of a remedy by which he could have complained of the transfer. The Court awarded the applicant EUR 2,500 for non-pecuniary damage and EUR 1,000 for costs and expenses, less the sum of EUR 685 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

Selek v. Turkey (no. 43379/02)Violation of Article 6 § 1 (length)

The applicant, Faruk Selek, is a Turkish national who was born in 1953 and lives in Istanbul.

He was arrested 22 December 1994 and was later convicted of forgery and sentenced to 10 months imprisonment. That judgment was upheld on 27 May 2002.

He complained about the length of the criminal proceedings which lasted over seven years and five months. He relied on Article 6 § 1 (right to a fair trial within a reasonable time).

The Court held unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 3,500 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in English.)

Tuncay v. Turkey (no. 1250/02)Violation of Article 1 of Protocol No. 1

The applicant, Mehmet Sait Tuncay, is a Turkish national who was born in 1948 and lives in Hatay (Turkey). 

In May 1980 he bought a plot of land in Hatay and registered it in his name in the title deed registry. In 1995, after having obtained the necessary building permission from Samandağ Municipality, he opened up a cafeteria on the land. 

The land was subsequently deemed to be located in a coastline area and in 1999, as a result of proceedings brought by the Municipality, relying on Law no. 3621 (the Coastal Law, 4 April 1990), the applicant’s ownership record in the title deed registry was annulled. That decision was upheld in the Court of Cassation in 2001. 

The applicant complained that the authorities’ had deprived him of his land without payment of compensation. He relied on Article 1 of Protocol No. 1 (protection of property). 

The Court considered that, in the absence of adequate compensation in exchange for his property, the interference in question, although prescribed by law, did not strike a fair balance between the demands of the general interest of the community and the requirements of the protection of the individual’s fundamental rights. The Court therefore held unanimously that there had been a violation of Article 1 of Protocol No. 1. It held that the finding of that violation constituted it itself sufficient just satisfaction for any non-pecuniary damage sustained by the applicant. (The judgments are available only in English.) 
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CHAMBER JUDGMENT
TÜRKMEN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Türkmen v. Turkey (application no. 43124/98). 

The Court held unanimously that there had been

a violation of Article 3 (prohibition of torture) of the European Convention on Human Rights on account of the torture to which the applicants had been subjected in police custody;

a violation of Article 6 § 1 (right to a fair trial) of the Convention.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 25,000 euros (EUR) each for pecuniary and non-pecuniary damage and EUR 3,000 jointly for costs and expenses, less the EUR 660 already received from the Council of Europe in legal aid. (The judgment is available only in French.)

1.Principal facts

The applicants, Can Ali Türkmen and his wife Petek Türkmen, are Turkish nationals who were born in 1969 and 1971 and live in Cologne (Germany).

The applicants were arrested on 6 January 1994 on suspicion of belonging to the illegal armed organisation, the TİKB (Türkiye İhtilalci Komünistler Birliği – the Turkish Union of Revolutionary Communists), and were taken into police custody in the anti-terrorist wing of the security police headquarters in Istanbul.

On 17 January 1994 the applicants were examined by Dr Apaydın, a forensic medical expert, who found no traces of violence on their bodies.

The applicants were placed in pre-trial detention and, on their arrival in Sağmalcılar Prison on 19 January 1994, were examined by the prison doctor. According to the medical report drawn up on that date, Petek Türkmen had pains in both shoulders, armpits and shoulder blades, numbness to the hands and back pain. Can Ali Türkmen had motor function problems, numbness in the shoulders and arms and bruising, in particular to the buttocks and the soles of the feet. He had a number of scabbed wounds on his right leg.

On 24 January 1994 the applicants were examined by a doctor from the Eyüp Institute of Forensic Medicine. The doctor’s report stated that Petek Türkmen had a yellowish bruise on the left hand; partial lack of movement in the left shoulder, elbow, wrist and fingers; and numbness and a tingling sensation, loss of sensation and pain to both sides of the body, more pronounced on the left side. As for Can Ali Türkmen, the doctor observed bruising around the shoulder blades, the right elbow, the right wrist and the left hand; bruising to the malleolus and the buttocks; and pain, accompanied by a significant degree of incapacity and numbness, to the left shoulder, elbow and wrist.

The applicants lodged a complaint against Dr Apaydın for abuse of power in the exercise of his duties. The proceedings were terminated for lack of evidence in June 1994, but the applicants subsequently learned through the Medical Council that the doctor in question had been barred from practising for having, during the same period, failed to disclose signs of ill-treatment of prisoners.

In February 1994 the applicants lodged a complaint against the police officers who had been on duty during their time in police custody, alleging that they had been tortured. They said that they had been subjected to so-called “Palestinian hanging”, consisting in being hung by the arms, had been sprayed with water at high pressure on sensitive parts of the body such as the mouth, the eyes and the genitalia, and had been subjected to falaka, consisting in blows to the soles of the feet. Mrs Türkmen also said that she had been threatened with rape.

Following the applicants’ complaint an investigation was opened, in the course of which evidence was taken from the accused persons and from Dr Apaydın; the second applicant was examined by a doctor.

On 14 June 1999 the Assize Court acquitted the four police officers for lack of evidence. The applicants lodged an appeal on points of law. On 28 June 2000 the Court of Cassation ruled that the prosecution had become time-barred.

In the meantime, in April 1997, the applicants were found guilty of membership of an illegal organisation and sentenced to 12 years and six months’ imprisonment. The state security court based its decision on evidence such as the statements of the applicants’ co-defendants and the impugned statement by the second applicant. The convictions were upheld by the Court of Cassation.

In December 2000 the applicants were transferred to an F-type prison, which was the scene of a number of riots giving rise to violent clashes between police officers and prisoners. In protest at these events a number of prisoners, including the applicants, went on hunger strike. As a result, the applicants contracted Wernicke-Korsakoff syndrome and were granted temporary release on medical grounds in December 2001 and February 2002. Mrs Türkmen was pardoned by the President of the Republic in October 2002 and her husband in March 2003. The applicants then moved to Germany, where they applied for asylum.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 30 July 1998. It was transmitted to the European Court of Human Rights, which declared it partly admissible on 28 March 2006. 

Judgment was given by a Chamber of 7 judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Ireneu Cabral Barreto (Portuguese),
Riza Türmen (Turkish),
Elisabet Fura-Sandström (Swedish),
Danutė Jočienė (Lithuanian),
Dragoljub Popović (Serbian), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained that they had been tortured by police officers in an attempt to extract confessions from them. They further alleged that they had been convicted following unfair proceedings. They relied on Articles 3 and 6.

Decision of the Court

Article 3 of the Convention

Regarding the treatment to which the applicants were subjected

The Court observed that Dr Apaydın had not noted any traces of violence to the applicants’ bodies when he had examined them. Two days later, however, the prison doctor had recorded numerous injuries, and his report had been endorsed by the Institute of Forensic Medicine. As the applicants had not undergone any medical examination when they were first deprived of their liberty, it could not be claimed that their injuries had been sustained prior to their arrest. Moreover, they had remained completely at the mercy of the officers questioning them, since they had been taken into police custody on 6 January 1994 and had not had access to their lawyer until 11 January.

The Court reiterated that, where injuries occurred while an individual was in detention, it was incumbent on the Government concerned to provide a plausible explanation as to how the injuries in question had been caused and to adduce evidence establishing facts that cast doubt on the applicants’ allegations. In the absence of any plausible explanation from the Turkish Government, the Court considered that the medical examination of 17 January 1994 had not been conducted in accordance with the proper procedures and that the injuries noted in the two subsequent reports had resulted from treatment for which Turkey bore responsibility. The Court observed in that connection that the applicants’ injuries were consistent with the ill-treatment they had alleged.

In view of all the evidence before it, the Court could not but find it established that the applicants had been subjected by those questioning them at least to ill-treatment such as Palestinian hanging and falaka, which in the present case could only have been inflicted intentionally in order to extract confessions or information from the applicants.

The Court therefore held that there had been a violation of Article 3 on account of the torture to which the applicants had been subjected.

Regarding the effectiveness of the investigation

The Court considered that the proceedings at issue could not be regarded as having been conducted with reasonable expedition; neither had the Turkish authorities taken the positive steps required by the seriousness of the circumstances to ensure that the proceedings were brought to a successful conclusion before the prosecution became time-barred.

The Court therefore held that there had been a violation of Article 3 on account of the circumstances which had resulted in the prosecution of the presumed perpetrators of the torture becoming time-barred.

Article 6 § 1 of the Convention

The Court considered it understandable that the applicants, who had been charged with serious offences, should have feared appearing before a state security court with a military judge on its bench. They had had good grounds to fear that the Istanbul State Security Court would be unduly influenced by considerations unrelated to the nature of the case.

Accordingly, the Court held that there had been a violation of Article 6 § 1 on account of the lack of independence and impartiality of the state security court, and considered that it was not necessary to examine the applicants’ other complaints regarding the unfairness of the proceedings.
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Seven Chamber judgments concerning Turkey

The European Court of Human Rights has today notified in writing the following seven Chamber judgments1, none of which is final. 

Erdal Taş v. Turkey (application no. 77650/01), Yıldız and Taş v. Turkey (nos. 1, 2, 3 and 4) (nos.77641/01, 77642/01, 477/02 and 3847/02), Falakaoğlu and Saygılı v.Turkey (no.11461/03) and Yarar v. Turkey (no. 57258/00).

The Court held unanimously in each case

that there had been a violation of Article 10 (freedom of expression) of the European Convention on Human Rights; and

that there had been a violation of Article 6 § 1 (right to a fair trial) of the Convention.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants a total of 24,000euros (EUR) for non-pecuniary damage and EUR 9,500 for costs and expenses. It also awarded EUR 275 to Mr Falakaoğlu and EUR 550 to Mr Saygılı in respect of pecuniary damage. (The judgments are available only in French, with the exception of Yarar v. Turkey, which is available only in English.)

1.Principal facts

The five applicants, Erdal Taş, Mehmet Emin Yıldız, Bülent Falakaoğlu, FevziSaygılı and Mehmet Erol Yarar, are Turkish nationals who were born in 1974, 1951, 1974, 1966 and 1960 respectively. Mr Taş lives in Frauenfeld (Switzerland), MrYıldız in Wiesbaden (Germany) and Mr Falakaoğlu, Mr Saygılı and Mr Yarar in Istanbul.

Erdal Taş and Mehmet Emin Yıldız are editor-in-chief and proprietor respectively of the daily newspaper 2000’de Yeni Gündem. At the material time, Bülent Falakaoğlu and Fevzi Saygılı were editor-in-chief and proprietor respectively of the daily newspaper Yeni Evrensel and Mr Yarar was chairman of the Association of Independent Industrialists and Businessmen (MÜSİAD).

All five applicants were convicted by state security courts on account of articles published in their respective newspapers.

Erdal Taş v. Turkey

Criminal proceedings were instituted against Mr Taş for disseminating propaganda against the indivisibility of the State on account of the publication of a statement by a terrorist organisation, following the publication in the daily newspaper 2000’de Yeni Gündem of an article consisting of an analysis of the Kurdish question.

In April 2001 the Istanbul State Security Court sentenced the applicant, in his capacity as editor-in-chief, to five months’ imprisonment, commuted to a fine.

Yıldız and Taş v. Turkey (nos 1, 2, 3 and 4)

Several sets of criminal proceedings were initiated against Mr Yıldız and Mr Taş for having published statements by terrorist organisations, following publication of four articles between 29 July 2000 and 31 January 2001. These articles summarised statements made by leaders of the PKK (Workers’ Party of Kurdistan).

In each set of proceedings, between February and May 2001, the applicants were ordered by the Istanbul State Security Court to pay a fine.

Falakaoğlu and Saygılı v. Turkey

Mr Falakaoğlu and Mr Saygılı were prosecuted for publishing press articles liable to make agents of the State engaged in combating terrorism a target for terrorist organisations. They were accused of having published two articles in July 2001 in which they subjected the careers of two police officers to virulent criticism, establishing a connection between their rise through the ranks and the practice of police violence.

In May 2002 the Istanbul State Security Court ordered the applicants to pay fines.

Yarar v. Turkey

Criminal proceedings were instituted against Mr Yarar for inciting people to hatred and hostility on the basis of a distinction between class and religion; he was accused of giving a speech at a MÜSİAD meeting, the content of which was subsequently reported in several newspapers.

In April 1999 the Ankara State Security Court sentenced the applicant, among other things, to one year’s imprisonment; execution of the sentence was subsequently stayed.

2.Procedure and composition of the Court

The application in Erdal Taş v. Turkey was lodged with the European Court of Human Rights on 22 October 2001 and was declared partly inadmissible on 13 March 2001. The applications in Yıldız and Taş v. Turkey (nos 1, 2, 3 and 4) were lodged with the Court on 22 November 2001 (nos 1 and 2), 28 November 2001 and 24December 2001 and were declared partly inadmissible on 13 March 2003. The application in Falakaoğlu and Saygılı v. Turkey was lodged on 25 March 2003 and declared partly inadmissible on 5 January 2006. The application in the case of Yarar v.Turkey was lodged on 20 March 2000.

3.Summary of the judgment2 

Complaints

The applicants contended that their convictions amounted to a breach of their right to freedom of expression. In addition, with the exception of MrYarar, they complained that the opinion of Principal State Counsel at the Court of Cassation had not been communicated to them. Mr Yarar complained of the lack of independence and impartiality of the state security court which had convicted him, owing to the presence on the bench of a military judge. He relied on Articles 10 and 6§ 1. 

Decision of the Court

Article 10 of the Convention

In each of these cases the Court considered that the reasons given by the Turkish courts could not be regarded in themselves as sufficient to justify the interference with the applicants’ right to freedom of expression. It found that the applicants’ convictions had been disproportionate to the aims pursued and were therefore not “necessary in a democratic society”.

Accordingly, it held that there had been a violation of Article 10 in each case.

Article 6 § 1 of the Convention

In the Yarar case

The Court held that there had been a violation of Article 6 § 1 with respect to the complaint concerning the lack of independence and impartiality of the state security court. As to the other complaints regarding the unfairness of the proceedings, the Court reiterated that a tribunal whose lack of independence and impartiality had been established could not, in any circumstances, guarantee a fair trial to the persons subject to its jurisdiction; consequently, it held that there was no need to examine these complaints.

In the other six cases

The Court held that there had been a violation of Article 6 § 1 on account of the failure to provide the applicants with a copy of the opinion of Principal State Counsel at the Court of Cassation.

In Falakaoğlu and Saygılı v. Turkey, Judge Mularoni expressed a concurring opinion, which is annexed to the judgment.
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Chamber judgments concerning

France, Moldova, Poland, Portugal, Slovakia, Sweden and Turkey

Adem Arslan v. Turkey (no. 75836/01)Violation of Article 6 § 1 (fairness)

The applicant, Adem Arslan, is a Turkish national who was born in 1974 and lives in Ordu (Turkey).

In February 2000 he was fined for discharging a firearm at his home. He lodged an objection to the fine, applying to the Turkish criminal courts and asking for a hearing. His objection was dismissed without any hearing being held. 

Relying on Article 6 § 1 (right to fair trial), the applicant complained that he had not had a fair trial because there had been no hearing in the case.

The Court held unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 500 for non-pecuniary damage. (The judgment is available only in French.)

Osman v. Turkey (no. 4415/02)Violation of Article 6 § 1 (length)

Yavuz and Osman v. Turkey (no. 39863/02)

The applicant is Abdülmenaf Osman, a Syrian national who was born in 1965 and is currently detained in Gaziantep Prison, and Hasan Yavuz, a Turkish national who was born in 1955 and lives in Batman.

On 13 March 1993 they were taken into custody by policemen from the Anti-Terrorism Branch of the Batman Security Directorate as they were suspected of being members of the Workers’ Party of Kurdistan (the PKK), an illegal organisation in Turkey. They were both formally charged with being members of that organisation and Mr Osman was further charged with carrying out activities aimed at breaking up the unity of the State and removing part of the national territory from the State’s control. 

On 12 March 2002 the Diyarbakır State Security Court, which was composed of three civilian judges (the military judge having been replaced after a constitutional amendment), found Mr Osman guilty as charged and sentenced him to the death penalty under Article 125 of the Criminal Code. The death penalty was commuted to a life sentence. Mr Yavuz was acquitted. The decisions were upheld by the Court of Cassation on 1 October 2002.

The applicants complained that they had been denied a fair hearing by an independent and impartial tribunal on account of the presence of a military judge on the bench of the Diyarbakır State Security Court which tried them. They also complained about the length of the proceedings which lasted nine years and six months. They relied on Article 6 § 1 (right to a fair trial within a reasonable time).

In the case of Osman the Court held, unanimously, that there had been a violation of Article 6 § 1 concerning the length of the criminal proceedings and declared the remainder of the application inadmissible. Mr Osman was awarded EUR 4,500 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. 

In the case of Yavuz and Osman the Court held, unanimously, that there had been a violation in respect of MrYavuz concerning the excessive length of the proceedings and declared the remainder of the application inadmissible. The applicant did not submit a claim for just satisfaction. Accordingly, the Court considered that there was no call to award him any sum on that account. (The judgments are available only in English.)

