Abdulkadir Aktaş v. Turkey (38851/02)

	Date 
	20080131 

	Article 
	5 

	Decision 
	violation 


Violation of Article 5 §§ 1 (c), 4 and 5 

No violation of Article 3 

Abdulkadir Aktaş v. Turkey (no. 38851/02)

The applicant, Abdulkadir Aktaş, is a Turkish national who was born in 1980 and is currently being held in Elazığ Prison (Turkey). 

The applicant was arrested on 6 October 2002 on suspicion of being a member of the armed fundamentalist organisation Hizbullah and was taken into police custody. On 11 October 2002 he was placed in pre-trial detention in Diyarbakır Prison. A few hours after being admitted to the prison, he was taken back to the security police headquarters for further questioning. The applicant did not return to the prison until 21 October 2002. The medical examination carried out on the date of his arrest revealed various injuries and marks on his body, but the seven subsequent reports stated that there were “no signs of assault”, apart from a few scabs. A complaint by the applicant alleging ill-treatment resulted in a decision not to prosecute. 

The applicant alleged that he had been detained in breach of Article 5 §§ 1, 3, 4 and 5 (right to liberty and security). He also complained, under Article 3 (prohibition of torture and inhuman or degrading treatment), of the treatment to which he had been subjected during his arrest and while in police custody. 

The Court noted that it had previously examined a similar case and found violations of Article 5 §§ 1 and 4 of the Convention in that the applicant had been handed back to the police for questioning after being placed in pre-trial detention, thus circumventing the applicable legislation on the periods that could be spent in police custody, and on account of the lack of effective judicial review. It therefore held unanimously that there had been a violation of Article 5 §§ 1 (c) and 4 and did not consider it necessary to carry out a separate examination of the complaint under Article 5 § 3. The Court lastly noted that in the circumstances of the case the applicant could not rely on the legislation providing for the award of compensation for unlawful arrest or unwarranted detention in breach of Article 5 § 5. With regard to the applicant’s allegations of ill-treatment, the Court observed that the scabs and swelling observed on his body did not imply that there had been gratuitous use of disproportionate force during the arrest. As to the conditions of the applicant’s detention, the Court noted that the medical reports did not mention any signs of ill-treatment on his body, and held unanimously that there had been no violation of Article 3. The Court awarded the applicant 9,000 euros (EUR) for non-pecuniary damage. (The judgment is available only in French.) 

Abdullah Yılmaz v. Turkey (10512/02)

	Date 
	20080722 

	Article 
	5(3), 6(1) 

	Decision 
	violation 


Violation of Article 5 § 3 

Violation of Article 6 § 1 (length) 

Abdullah Yılmaz v. Turkey (no. 10512/02)

The applicant, Abdullah Yılmaz, is a Turkish national who was born in 1963 and lives in Batman (Turkey). 

After being wounded in a firefight with the security forces in June 1995 the applicant was taken into police custody. He was then remanded in custody on suspicion of belonging to an illegal organisation, the PKK (Workers’ Party of Kurdistan), and charged with separatism. Mr Yılmaz was ultimately found guilty of the charges against him and given a death sentence which was commuted to life imprisonment in April 2002. He complained in particular of the excessive length of his pre-trial detention and of the criminal proceedings against him. He relied on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time). 

The Court held unanimously that there had been a violation of Article 5 § 3 on account of the length of time – nearly five years and ten months – the applicant had spent in pre-trial detention. It further held unanimously that there had been a violation of Article 6 § 1 on account of the length of the proceedings, which had lasted nearly six years and ten months. The Court awarded Mr Yılmaz EUR 5,500 for non-pecuniary damage. (The judgment is available only in French.) 

Abdullah Yilmaz v. Turkey (21899/02)

	Date 
	20080617 

	Article 
	2 

	Decision 
	violation 


CHAMBER JUDGMENT ABDULLAH YILMAZ v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Abdullah Yilmaz v. Turkey (application no. 21899/02). 

The Court held unanimously that there had been a violation of Article 2 (right to life) of the European Convention on Human Rights regarding Maşallah Yılmaz, the applicant’s late son. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 3,000 euros (EUR) in respect of pecuniary damage, EUR 12,000 in respect of non-pecuniary damage and EUR 408 for costs and expenses. (The judgment is available only in French.) 

1. Principal facts

The applicant, Abdullah Yılmaz, is a Turkish national who was born in 1953 and lives in Bursa (Turkey). He is the father of Maşallah Yılmaz, a 20-year-old who killed himself on 1 October 1999 while performing his compulsory military service. 

On 1 October 1999 a unit of conscripts, to which Maşallah belonged, was placed under the orders of Expert Sergeant Murat Avcil (hereafter called “the sergeant”), a non-commissioned officer with a secondary-school certificate of education. He was 29 years old at the time and had already been put under arrest three times for acts of indiscipline. The unit had the job of clearing rubble from a trench in Yayla Tepe. 

At about 7.30 a.m. the sergeant ordered Maşallah to make tea. Maşallah delayed in doing so and the sergeant reprimanded him. During the afternoon the sergeant again ordered him to make tea. This time he found he had made it too strong. 

The following is an account of the events as attested to by numerous witnesses: 

Sergeant Avcil started thumping and kicking Maşallah Yılmaz, in front of other conscripts and Expert Sergeant A.A., uttering insults as he did so until Maşallah Yılmaz lost consciousness. He then revived the young man by pouring water on his head before chasing him away and uttering curses at him. Later on he summoned him together with two other conscripts. He gave them some pieces of advice and then started insulting Maşallah again. About ten minutes after that incident Maşallah appeared holding the barrel of his gun against his stomach and walking around in a state of distress. Rebelling against the sergeant, he threatened to kill himself. Fearing that Maşallah was about to attack him, Sergeant Avcil took hold of an assault rifle that was within his reach, loaded it and pointed it at Maşallah, who killed himself immediately afterwards. 

The forensic examinations of the corpse concluded that death had been caused by a single bullet, fired at point-blank range and that a classic autopsy was not necessary. 

Administrative investigations were conducted by a military board of inquiry and by the commanding officer of the garrison to which Maşallah Yılmaz belonged. It emerged from these that Maşallah had had problems linked to his sister’s marital difficulties and that on the morning of 1 October he had informed Sergeant Avcil and a lieutenant of this. Both reports concluded that he had committed suicide while mentioning that this had been provoked by Sergeant Avcil’s actions. 

Two sets of criminal proceedings were brought against Sergeant Avcil. In a judgment of 7 December 1999 he was found guilty of assault occasioning bodily harm and sentenced to five months’ imprisonment, suspended for good conduct. 

The second set of proceedings, which had been brought to establish the circumstances of the death, were discontinued. The military prosecutor’s office considered that there was no causal link between the suicide and the sergeant’s actions. In his capacity as intervening party, the applicant objected to the decision to discontinue the proceedings. He referred to deficiencies in the investigation, particularly the failure to verify whether the gun that had fired the fatal shot had indeed been Maşallah’s gun, the failure to take fingerprints from the gun and the lack of a definitive finding as to the distance from which the shot had been fired. The applicant’s objection was dismissed on 10 January 2001. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 11 February 2002. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), 
 András Sajó (Hungarian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

The applicant complained of the circumstances of his son’s death. He relied on Articles 2 (right to life), 6 § 1 (right to a fair trial), 8 (right to respect for private and family life) and 13 (right to an effective remedy). 

Article 2 

Having regard to all the circumstances of the death, particularly the consistent witness statements gathered during the investigations, the Court did not discern any reason to call into question the conclusion favoured by the Turkish authorities, namely, that the applicant had committed suicide. 

Its task was therefore to determine whether the military authorities had known or should have known that there was a real risk that Maşallah Yılmaz would kill himself and, if so, whether they had done everything that could reasonably have been expected of them to prevent that risk, having regard to their obligation to protect from himself an individual placed under their control. 

There was good reason to believe that until that tragic day of 1 October 1999 Maşallah Yılmaz had behaved normally and had never mentioned any cause for alarm to his superiors. 

However, the Court referred to the explanation given by Sergeant Avcil, who acknowledged that he had asked Maşallah Yılmaz to make tea that morning because he had wanted to spare him heavier tasks on account of his fragile mental state, which, moreover, he had taken pains to point out to his lieutenant. The Court concluded that on 1 October 1999, at 10 a.m. at the latest, Maşallah’s superiors, who had been apprised of the junior officer’s situation, should have understood that his problems had taken on proportions going beyond ordinary family concerns. 

The Court observed that in the afternoon, far from attempting to appease matters, Sergeant Avcil had made them worse by becoming increasingly violent, both physically and verbally, towards the young man. Expert Sergeant A.A., the only other ranking officer on the premises, had merely been a spectator to the incident, confining himself to criticising his peer’s conduct. 

The Court observed that, although it was not possible to analyse the seriousness or nature of the effect that those actions had had on Maşallah Yılmaz’s mental state, it was certain that that effect had become irreversible because of an ultimate irresponsible act committed by Sergeant Avcil. 

In that connection it pointed out that it did not see any reason to call into question the reports drawn up by the military board of inquiry or the garrison commanding officer according to which, notwithstanding the lack of intentional element, the tragedy had been “provoked” by Sergeant Avcil, or the factual observation that he had acted in full knowledge of the situation. 

In the Court’s view, all the circumstances of the case illustrated the clear inability of Sergeant Avcil to assume the responsibilities of an army professional whose job was to protect the physical and mental integrity of conscripts placed under his orders. 

Accordingly, in the Court’s view the regulatory framework had proved deficient regarding Sergeant Avcil’s professional ability to officer the unit, and regarding his duties and responsibilities when faced with delicate situations such as the one that had arisen here. The authorities could not therefore be deemed to have done everything in their power to protect the victim from the improper conduct of his superiors. Consequently, the Court concluded, unanimously, that there had been a violation of Article 2 and found that it was not necessary to give a separate ruling on the applicant’s other complaints. 

Judge Popović expressed a concurring opinion, which is annexed to the judgment. 

Adırbelli and others v. Turkey (20775/03)

	Date 
	20081202 

	Article 
	5 

	Decision 
	violation 


The applicants, Yetgin Adırbelli, Havil Adırbelli, Gülek Adırbelli, Metin Goran, Mehmet Goran, Ali Nas, Beşir Gasyak, and Resul (Malğaz) Kervanoğlu are Turkish nationals who were members of the People’s Democratic Party (DEHAP) in Sırnak (Turkey). 

On 27 January 2003 the applicants were arrested on suspicion of having participated in an armed attack on a military battalion during which a soldier was killed. They were released shortly after and in March 2003 a decision was issued not to bring criminal proceedings against them due to insufficient evidence. Relying on Article 5 §§ 1, 4 and 5 (right to liberty and security), the applicants complained, in particular, about the unlawfulness of their arrest and detention in police custody. 

The Court held unanimously that there had been a violation of Article 5 §§ 1, 4 and 5 and awarded each applicant EUR 1,500 in respect of non-pecuniary damage and EUR 900 for costs and expenses. (The judgment is available only in English.) 

Ak v. Turkey (16006/02)

	Date 
	20080108 

	Article 
	5 

	Decision 
	violation 


Violation of Article 5 §§ 1, 4 and 5 

Ak v. Turkey (no. 16006/02)

The applicant, Fehmi Ak, is a Turkish national who was born in 1970 and lives in Diyarbakır (Turkey). The case concerned the applicant’s complaints of torture and ill-treatment allegedly inflicted while he was in police custody as a person suspected of belonging to an illegal organisation, the PKK (Workers’ Party of Kurdistan). The Court held unanimously that there had been violations of Article 5 §§ 1, 4 and 5 (right to liberty and security). It further held that it was not necessary to examine separately a complaint under Article 5 § 3, and declared the remainder of the application inadmissible. The Court awarded Mr Ak EUR 4,500 for non-pecuniary damage and EUR 700 for costs and expenses. (The judgment is available only in French.) 

Aktan v. Turkey (20863/02)

	Date 
	20080923 

	Article 
	10 

	Decision 
	violation 


No violation of Article 6 § 1 

Violation of Article 10 

Aktan v. Turkey (no. 20863/02)

The applicant, Sakine Aktan, is a Turkish national who was born in 1973 and lives in Zurich (Switzerland). She is a journalist. 

The case concerned the publication in the daily newspaper Özgür Bakış in December 1999 of a report produced by the applicant with the president of the Association of Journalists of Kurdistan in which the latter criticised the pressure exerted on journalists working for the Kurdish press. The Istanbul National Security Court sentenced the applicant twice, in May 2001 and February 2004, to one year and eight months’ imprisonment and a fine, ruling that the article taken as a whole was intended to incite the people to hatred and hostility. Following the entry into force of the new Criminal Code, the applicant’s case was reopened. She was acquitted of the charges against her in August 2007, but the proceedings are still pending as the prosecution appealed against her acquittal. She relied on Article 10 (freedom of expression). She further complained, under Article 6 § 1 (right to a fair trial), that the proceedings in the Court of Cassation had not been fair, as she had not been supplied with a copy of the Principal Public Prosecutor’s opinion during the initial phase of the proceedings. 

As regards the complaint that the proceedings in the Court of Cassation had not been fair, the Court considered that the reopening of the criminal proceedings could be regarded as having provided a remedy for the complaint raised by the applicant and held unanimously that there had been no violation of Article 6 § 1. 

As to the interference with the applicant’s right to freedom of expression, the Court considered that although certain particularly critical passages in the article portrayed Turkey in an extremely negative light, and thus gave the text a hostile connotation, they did not incite violence, armed resistance or rebellion and did not constitute hate speech. It further held that the sentences repeatedly imposed on the applicant had been disproportionate to the aims sought to be achieved and accordingly not “necessary in a democratic society”. Consequently, the Court held, by six votes to one, that there had been a violation of Article 10 and awarded Mrs Aktan EUR 1,500 for non-pecuniary damage. (The judgment is available only in French.) 

Albayrak v. Turkey (38406/97)

	Date 
	20080131 

	Article 
	10 

	Decision 
	violation 


Violation of Article 10 

No violation of Article 14 

Albayrak v. Turkey (no. 38406/97)

The applicant, Mehmet Emin Albayrak, is a Turkish national who was born in 1967 and lives in Istanbul. He started to work as a judge in Adana in February 1993. 

The case concerned the applicant’s complaint about disciplinary proceedings brought against him in 1995 for, among other things, reading the alleged PKK (the Kurdistan Workers’ Party) legal publication Özgür Ülke and watching Med TV, an alleged PKK-controlled television channel. As a result he was transferred to another jurisdiction. He ultimately resigned from his post in 2001 and now works as a lawyer. He also alleged that he had been discriminated against on account of his Kurdish origin. He relied on Articles 10 (freedom of expression) and 14 (prohibition of discrimination). 

The Court found, in particular, that there was no reference in the case file to suggest that the applicant’s conduct had not been impartial and that the Turkish authorities had attached considerable importance to the fact that the applicant had followed or attempted to follow PKK-associated media. It therefore considered that the interference with the applicant’s freedom of expression had not been based on sufficient reasons and had not been “necessary in a democratic society” and held unanimously that there had been a violation of Article 10. It further found no evidence to prove that the applicant had been discriminated against on account of his ethnic origin and held unanimously that there had been no violation of Article 14. The Court awarded the applicant EUR 5,000 in respect of pecuniary damage and EUR 1,000 in respect of non-pecuniary damage. (The judgment is available only in English.) 

Ali and Ayşe Duran v. Turkey (42942/02)

	Date 
	20080408 

	Article 
	2, 3 

	Decision 
	violation 


CHAMBER JUDGMENT ALİ AND AYŞE DURAN v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Ali and Ayşe Duran v. Turkey (application no. 42942/02). 

The Court held unanimously that there had been a violation of Article 2 (right to life) and Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights in that Turkey failed to protect the life and physical and moral integrity of the applicants’ son, Bayram Duran.

Under Article 41 (just satisfaction) of the Convention, the Court awarded 22,000 euros (EUR) in respect of pecuniary damage to be kept by the applicants for Bayram Duran’s son, Erdem Duran. The Court awarded each applicant EUR 10,000 in respect of non-pecuniary damage and, jointly, EUR 4,000 for costs and expenses, less EUR 850 granted by way of legal aid from the Council of Europe. (The judgment is available only in English.) 

1. Principal facts

The applicants, Ali Duran and Ayşe Duran, are Turkish nationals who were born in 1933 and 1945, respectively. They live in Istanbul. 

The case concerned the applicants’ complaint that their son Bayram Duran, aged 26, was tortured to death in police custody and that the police officers responsible, although convicted, only received a suspended prison sentence. 

On 15 October 1994 the applicants’ son was arrested on suspicion of robbery and taken into police custody. He was found dead in his cell early the next morning. A report immediately drawn up by the police, the prosecution authorities, and a medical expert, concluded that Bayram Duran’s body showed no sign of ill-treatment. Police officers who had been on duty at the time also stated that the applicants’ son had not been tortured: he had been found dead in his cell when they had gone there to offer him a cup of tea. The report also noted that the cell, which had cigarette butts on the floor and spider’s webs on the walls, had not been cleaned for a week. 

On 29 December 1994 the Gaziosmanpaşa Public Prosecutor decided not to prosecute. That decision was based on an autopsy report which concluded that the applicants’ son had died from a heart attack. 

Subsequently, a further report indicated that a haemorrhage found on Bayram Duran’s left shoulder and his conditions of detention had caused him stress which had led to the heart attack. As a result, criminal proceedings were brought against seven police officers. 

In the ensuing proceedings, all the accused police officers consistently denied that they had ill-treated the applicants’ son. 

Ultimately, on 6 September 2000 Denzili Assize Court found that four of the accused police officers had beaten the applicants’ son and unintentionally killed him. They were each sentenced to five years’ imprisonment, later reduced under Article 59 of the Criminal Code to two years, nine months’ and ten days given that some of officers had helped the authorities with their enquiries. 

On 25 March 2002 the assize court reconsidered the case, as it had been remitted on procedural grounds, and upheld the judgment of 6 September 2000. In those proceedings, the accused police officers once again denied the allegations against them. 

Finally, on 10 June 2003 the Court of Cassation dismissed the applicants’ appeal, in which they had submitted that the police officers should have been dismissed from their posts and convicted of homicide as a result of torture. 

The four police officers convicted of killing Bayram Duran have never served time in prison as, under Law no. 4616 concerning offences committed before 23 April 1999, execution of their sentences was suspended. It appears, however, that three of them have since been dismissed from their posts. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 6 September 2002 and declared partly inadmissible on 25 January 2007. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Josep Casadevall (Andorran), President, 
 Elisabet Fura-Sandström (Swedish), 
 Rıza Türmen (Turkish), 
 Corneliu Bîrsan (Romanian), 
 Boštjan M. Zupančič (Slovenian), 
 Alvina Gyulumyan (Armenian), 
 Egbert Myjer (Dutch), judges, 

and also Santiago Quesada, Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying, in particular, on Articles 2 (right to life) and 3 (prohibition of inhuman or degrading treatment), the applicants complained that their son was tortured to death in police custody and that the police officers responsible, although convicted, only received a suspended prison sentence. 

Articles 2 and 3 

The Court noted that Denizli Assize Court had established, and both parties agreed, that the applicants’ son had been beaten by four police officers and had subsequently died. 

The Court therefore decided to assess whether the judicial authorities, as the guardians of laws laid down to protect the lives and physical and moral integrity of persons within their jurisdiction, had been determined to sanction those responsible for the death of Bayram Duran. 

The convicted police officers had benefited from a reduction of their prison sentences as their statements had supposedly helped the authorities with their enquiries. That was surprising given that the police officers had made no statements other than to persistently deny the allegations against them. The Court therefore considered that the assize court had used its power of discretion to lessen the consequences of a serious criminal act rather than to show that such acts could in no way be tolerated. 

Indeed, the convicted police officers had ultimately never served their prison sentences. The Court reiterated that it had already held that, where an agent of the State had been charged with crimes involving ill treatment, it was of the utmost importance that criminal proceedings and sentencing were not time-barred and that measures such as the granting of an amnesty or pardon should not be allowed. Suspending the execution of the convicted police officers’ prison sentences under Law no. 4616 was comparable to a partial amnesty and, effectively, amounted to letting the officers enjoy virtual impunity. 

It appeared that, although Denizli Assize Court had failed to make a ruling concerning the officers’ dismissal, three of them had been removed from service following their conviction. That measure was insufficient to compensate for the fact that the officers’ sentences had never been executed. Nor were any disciplinary measures ever taken against the officers. 

The Court therefore found that there had been a clear disproportion between the gravity of the offence in question and the punishment imposed. The Turkish criminal law system, as applied in the applicants’ case, had proven to be far from rigorous and had had little dissuasive effect. The Court therefore concluded that Turkey had failed to protect the life and physical and moral integrity of the applicants’ son, in violation of Articles 2 and 3. 

Given that finding, the Court further held that it was not necessary to examine separately whether there had been a violation of Article 3 on account of the conditions of detention to which Bayram Duran had been held. 

Ali Göktaş v. Turkey (9323/03)

	Date 
	20080212 

	Article 
	6(1) 

	Decision 
	violation 


Two violations of Article 6 § 1 (fairness) 

Violation of Article 1 of Protocol No. 1 

Ali Göktaş v. Turkey (no. 9323/03)

Apaydin v. Turkey (no. 502/03)

Faruk Deniz v. Turkey (no. 19646/03)

Kılıç and Korkut v. Turkey (nos 25949/03 and 25976/03)

The six applicants are Turkish nationals. 

Suspected of belonging to an illegal organisation, the DHKP/C (Revolutionary People's Liberation Party/Front), they were arrested and remanded in custody. They were subsequently acquitted and took action seeking compensation for the damage sustained as a result of their deprivation of liberty. Under Article 6 § 1 (right to a fair trial) they complained, in particular, that they had been denied a hearing and had not been notified of the expert’s report in the proceedings before the Assize Court or of the opinion of the Principal State Counsel at the Court of Cassation. Relying on Article 1 of Protocol No. 1 (protection of property) and Article 13 of the Convention (right to an effective remedy), the applicants also complained of the loss sustained as a result of the failure to pay, or the late payment of, the damages they had been awarded. 

The Court found unanimously that there had been a violation of Article 6 § 1 on account of the lack of a hearing in the domestic proceedings and the failure to notify the applicants of the opinion of the Principal State Counsel at the Court of Cassation. It held that there was no need to examine separately the complaint concerning the failure to notify them of the expert’s report. It also found that there had been a violation of Article 1 of Protocol No. 1, and held that it was not necessary to examine separately the complaint under Article 13. In the Apaydin case the complaint under Article 1 of Protocol No. 1 was declared inadmissible in respect of the applicant Fulya Apaydin. The Court awarded the applicants the total amounts of EUR 6,144 in respect of pecuniary damage and EUR 8,225 in respect of non-pecuniary damage. (The judgments are available only in French.) 

Ali Güzel v. Turkey (43955/02)

	Date 
	20081021 

	Article 
	8 

	Decision 
	violation 


Violation of Article 8 

Ali Güzel v. Turkey (no. 43955/02)

The applicant, Ali Güzel, is a Turkish national who was born in 1976 and lives in İzmir (Turkey). At the relevant time he was a prisoner in the Izmir F-type prison. 

Mr Güzel complained that the prison administration was refusing to deliver his correspondence with another prisoner. He relied on Articles 8 (right to respect for private and family life) and 13 (right to an effective remedy). 

The Court observed that it had already found that Articles 144 and 147 of Regulation no. 647 on the management of penitentiary institutions and the enforcement of sentences did not indicate with sufficient clarity the scope and manner of exercise of the authorities’ discretion regarding the monitoring of prisoners’ correspondence. It had also noted that their application in practice did not appear to make up for that shortcoming. The Court therefore took the view that the interference with the applicant’s right to respect for his correspondence had not been “in accordance with the law” and accordingly held unanimously that there had been a violation of Article 8. It further ruled that it was not necessary to examine separately the applicant’s complaint under Article 13. Lastly, it held that the finding of a violation provided in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 500 for costs and expenses. (The judgment is available only in French.) 

Araç v. Turkey (9907/02)

	Date 
	20080923 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Araç v. Turkey (no. 9907/02)

The applicant, Emine Araç, is a Turkish national who was born in 1973 and lives in Istanbul. 

While studying theology at the İnönü Theology Faculty in Malatya she applied for enrolment at the Theology Faculty of the University of Marmara. The university authorities refused to accept her on the ground that she had not supplied an identity photograph showing her unveiled face, as required by the regulations then in force. The applicant appealed unsuccessfully against the university’s refusal. Relying on Article 6 § 1 (right to a fair trial), she complained that the proceedings in the Supreme Administrative Court had not been fair. 

In the first place, the Court considered that the applicant’s right of access to an institution of higher education was a civil right and that Article 6 was therefore applicable in the case. It went on to observe that it had previously considered complaints identical to the one raised by the applicant in other cases in which it had found violations of Article 6 § 1. It accordingly held unanimously that there had been a violation of Article 6 § 1 because the applicant’s right to adversarial proceedings before the Supreme Administrative Court had been infringed and ruled that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage she had suffered. It awarded her EUR 1,500 for costs and expenses. (The judgment is available only in French.) 

Atalay v. Turkey (1249/03)

	Date 
	20080918 

	Article 
	3 

	Decision 
	violation 


Three ill-treatment Chamber judgments concerning Turkey 

The European Court of Human Rights has today notified in writing three Chamber judgments1 - available only in English - in the cases of Atalay v. Turkey (application no. 1249/03), Dur v. Turkey (no. 34027/03) and Türkan v. Turkey (no. 33086/04). 

The Court held unanimously: 

· that in all three cases there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning the applicants’ ill-treatment by the police; and,

· that in the cases of Dur and Türkan there had also been a violation of Article 3 of the Convention on account of the authorities’ inadequate investigation into the applicants’ allegations of ill-treatment.

Under Article 41 (just satisfaction), in respect of non-pecuniary damage, the Court awarded 10,000 euros (EUR) to Mr Atalay, EUR 7,000 to Mrs Dur and EUR 5,000 to Mr Türkan. For costs and expenses, the Court awarded EUR 2,000 to Mr Atalay and EUR 2,534 (less EUR 850 granted by was of legal aid from the Council of Europe) to Mrs Dur. 

1. Principal facts

The applicants are three Turkish nationals: Yunus Atalay, who was born in 1956 and lives in Istanbul; Hadiye Dur, who was born in 1973 and lives in Cologne (Germany); and, Mahfuz Türkan, who was born in 1968 and lives in Batman (Turkey). 

All three cases concerned, in particular, the applicants’ allegations that they were ill-treated by the police. 

Atalay

On 24 August 1995 Mr Atalay claimed that, standing outside his shop in Istanbul’s Beyoğlu district, he was beaten by three police officers because he refused to clean the letters “DHKP/C” (the Revolutionary People’s Liberation Party/Front, an illegal organisation) off a nearby wall. He was then taken into police custody where the officers continued to beat him. 

According to the police incident report, “DHKP/C” had been on the wall of the applicant’s shop. When asked to clean it off, he had refused and ran away. Caught up with by the police, he had thrown stones at them and kicked and punched them. 

On 25 August 1995 the applicant was examined by two doctors, first at the local hospital when taken there directly from the police station and later at the Forensic Medicine Institute. The first report noted bruising and lacerations on the applicant’s body and the second report that he had 15 separate injuries which required a ten-day period to heal. The applicant was released the same day from police custody. 

On 10 October 1995 the applicant lodged a formal complaint in which he sought the prosecution of the three officers who had ill-treated him. 

On 29 February 2000 those three officers were found guilty of ill-treatment. However, the convictions against two of the officers were quashed on appeal and the criminal proceedings against them subsequently suspended under Law No. 4616. The remaining police officer’s conviction became final as he did not appeal: his three-month sentence was reduced because the trial court considered that the applicant had provoked the police officers. 

Dur

On 27 October 1998 Mrs Dur, a member of a civil-society movement “Mothers for Peace”, went with 42 other women to the provincial branch building of the Motherland Party (Anavatan Partisi) in Istanbul in order to meet the party’s leaders. The applicant claimed that, while they were waiting, the police threw a smoke bomb into the building. She was then hit on the back of her head with a truncheon and dragged by her hair down some stairs and out of the building. She was taken to Beyoğlu Police Headquarters where she spent the night in a cell with 10 other women. The police came to the cell several times to beat and insult the women. 

The police submitted that the applicant and the other 42 women had occupied the Motherland Party premises and taken one of its employees hostage and beaten four party members. The security forces had therefore had to intervene and, when trying to lead the women out of the building, three of them, including the applicant, had violently resisted arrest. 

The same day all 43 women were examined by a doctor at Beyoğlu Forensic Medicine Institute. The report concerning the applicant noted swelling on her neck and scalp. 

The applicant lodged a formal complaint on 19 March 1999. An investigation was subsequently launched during which the applicant and a police officer, F.M.S., on duty at the time of the applicant’s arrest, were questioned. On 8 October 1999 the Beyoğlu Prosecutor decided not to prosecute F.M.S. due to lack of evidence and the fact that the applicant had participated in an illegal meeting and resisted the police. Istanbul Assize Court dismissed the applicant’s objection to that decision on 31 March 2003. 

In the meantime, on 4 November 1999 Beyoğlu Assize Court acquitted the applicant and all of the 42 other women. The court found no evidence that the women had taken anyone hostage or damaged the Motherland Party’s premises in Istanbul. Nor had any of the party’s members lodged a complaint against them and no police officer had been injured during the incident despite the women’s alleged resistance. 

Türkan

On 5 July 1998 Mr Türkan claimed that he was arrested while working at a tea shop in Istanbul’s Esenler Bus Terminal and taken to the building’s police station. His head covered, police officers kicked, punched and beat him. They then tried to strangle him and banged his head against a wall. 

The police submitted that the applicant had been arrested for drunk and disorderly behaviour and in particular being involved in a fight in the bus terminal. 

When released from police custody on 6 July 1998, the applicant sought medical help from the Human Rights Foundation of Turkey. He was subsequently examined by four different doctors from the Human Rights Foundation, Marmara Nuclear Medicine Institute, the Nuclear Medicine Department of the Cerrahpaşa Medical Faculty and a Committee of Experts of the Forensic Medicine Institute. All four doctors concluded that the injuries found on the applicant’s body had been caused by physical trauma and that he was unfit for work for five days. 

On 21 July 1998 the applicant filed a complaint with Eyüp Chief Public Prosecutor’s Office. The authorities launched an investigation into his allegations and ultimately pressed charges against three police officers under Article 245 of the former Criminal Code for ill-treating the applicant. When interviewed the applicant gave a detailed description of the ill-treatment as well as of the police officers involved. In subsequent statements at hearings before Eyüp Criminal Court and Batman Assize Court he reiterated his complaints and again described in detail the ill-treatment to which he had been subjected. The three accused police officers were also questioned; they all denied the allegations against them and claimed that the bruising found on the applicant’s body had been caused by the fight in the bus terminal. 

Ultimately, however, Eyüp Criminal Court suspended the proceedings against the officers under Law no. 4616. The applicant unsuccessfully challenged that decision. 

2. Procedure and composition of the Court

The application in the case of Atalay was lodged with the European Court of Human Rights on 18 September 2002; in the case of Dur on 27 May 2003; and, in the case of Türkan on 9 July 2004. 

Judgments were given by Chambers of seven judges, composed as follows: 

Atalay and Dur 

Françoise Tulkens (Belgian), President, 
 Ireneu Cabral Barreto (Portuguese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 András Sajó (Hungarian), 
 Nona Tsotsoria (Georgian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

Türkan 

Françoise Tulkens (Belgian), President,
 Antonella Mularoni (San Marinese),
 Ireneu Cabral Barreto (Portuguese),
 Danutė Jočienė (Lithuanian),
 Dragoljub Popović (Serbian),
 Nona Tsotsoria (Georgian),
 Işıl Karakaş (Turkish), judges,

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment3

Complaints 

Relying on Article 3 (prohibition of inhuman or degrading treatment and lack of effective investigation), Article 6 § 1 (right to a fair trial) and Article 13 (right to an effective remedy), all three applicants alleged that they were subjected to ill-treatment by the police and that the investigations into their allegations were inadequate. Mr Atalay further complained that the Turkish authorities failed to punish those responsible for his ill-treatment. 

Article 3 

Ill-treatment 

In the case of Atalay, the Court observed that the Government had not challenged the veracity of the applicant’s allegations of ill-treatment. Furthermore, Beyoğlu Criminal Court of First Instance’s decision of 29 February 2000 had amounted to acknowledgement that the applicant had been ill-treated.

Despite that decision and, even though a maximum of five years’ imprisonment could have been imposed on the police officer found guilty of ill-treating the applicant, he had been given a lenient three-month prison sentence. There had therefore been a clear disproportion between the gravity of the offence in question and the punishment imposed. Indeed, the sentence had even been reduced on the ground that the applicant had provoked the police officers. The Court reiterated the absolute nature of the prohibition of torture or inhuman or degrading treatment or punishment, irrespective of the victim’s conduct. 

Furthermore, the criminal proceedings against the other two officers had been suspended. The Court found that the Turkish criminal-law system, as applied in the applicant’s case, had proven to be far from rigorous and had had no dissuasive effect. Nor had it provided adequate redress for the ill-treatment to which the applicant had been subjected. 

The Court therefore concluded that there had been a violation of Article 3. 

In the case of Dur, the Court first observed that the findings of the medical report of 27 October 1998 were consistent with the applicant’s allegations. Furthermore, the parties did not dispute that the applicant’s injuries had resulted from the use of force by the State security forces.

The Government’s justification for the use of that force had been refuted by Beyoğlu Assize Court’s judgment of 4 November 1999 according to which the applicant and other women had simply gone to the Motherland Party building in order to hold a meeting in their capacity as a civil-society movement. Nor did that court find evidence that the applicant or the other women had taken a hostage, beaten anyone, resisted arrest or attacked the police officers. 

The Court therefore considered that the Turkish Government had failed to provide credible arguments to demonstrate that the use of force against the applicant had been indispensable and concluded that Turkey was responsible for the applicant’s injuries, in violation of Article 3. 

Similarly, in the case of Türkan, the findings of the four medical reports submitted by the applicant were consistent with the applicant’s allegation that he had been beaten, kicked and punched.

Regrettably, however, there was no arrest protocol or medical report to indicate the conditions of the applicant’s arrest or his state of health at that point. The Court did not therefore find it convincing that the applicant’s injuries had been caused by a fight before his being taken into police custody. 

Indeed, the applicant had been unequivocal in his statements to the investigating authorities about where, how and by whom he had been ill-treated. Nor had the judicial authorities subsequently made any attempt to question the people with whom the applicant had allegedly been in a fight or possible eyewitnesses. 

Bearing in mind the Turkish authorities’ obligation to account for injuries caused to persons within their custody, and in the absence of any convincing explanation concerning the origin of the physical trauma noted in the applicant’s four medical reports, the Court considered that the Government had failed to provide a plausible explanation as to how the applicant’s injuries had occurred. It therefore concluded that those injuries had been the result of treatment for which the Turkish Government was responsible, in violation of Article 3. 

Investigation 

In the case of Dur the applicant had been examined by a doctor immediately after the incident on 27 October 1998. It was not, however, until five months later, when the applicant had lodged a complaint, that an investigation had been launched.

Moreover, there had been serious shortcomings in the way that investigation had been carried out. The public prosecutor had made no attempt to obtain statements from any other women who had been present at the time of the incident. Nor had he summoned other officers who had been on duty or identified other potential witnesses who had been at the Motherland Party’s building, other than the person who alleged having been taken hostage. 

Moreover, the decision not to prosecute F.M.S. had been made on 8 October 1999 without even waiting for Beyoğlu Assize Court’s judgment which had established the facts surrounding the incident and had concluded that the applicant and the other women had not taken part in an illegal meeting or resisted the police. Even worse, Istanbul Assize Court later upheld the prosecutor’s decision even though Beyoğlu Assize Court had already acquitted the applicant. 

The Court therefore found that the investigation into the applicant’s allegations of ill-treatment had not been adequate, in further violation of Article 3. 

In the case of Türkan, the proceedings brought against the accused police officers had not produced any concrete results owing to the qualification of the alleged offence as ill-treatment under Article 245 of the Criminal Code which allowed for the criminal proceedings against the officers to be suspended. That had effectively amounted to letting the officers enjoy virtual impunity, despite the evidence against them. Consequently, the Turkish criminal-law system, as applied in the applicant’s case, had proven to be far from rigorous and had had no dissuasive effect. 

Given the authorities’ failure to pursue the criminal proceedings against the officers which could have lead to the determination of their guilt and punishment, the Court did not consider that the proceedings had been sufficiently thorough and effective, in further violation of Article 3. 

Articles 6 and 13 

In the cases of Dur and Türkan the Court found that there was no need to examine separately the complaints under Articles 6 and 13. 

Ataş and Seven v. Turkey (26893/02)

	Date 
	20081216 

	Article 
	3 

	Decision 
	violation 


The applicants, Mukadder Ataş and Süheyla Seven, are Turkish nationals who were born in 1977 and 1978 respectively and live in Batman (Turkey). 

The case concerned the applicants’ allegation that they were tortured and raped by the security forces following their arrest in September 1998 on suspicion of membership of an illegal organisation, the PKK (the Kurdistan Workers’ Party). They also alleged that the authorities failed to carry out an effective investigation into their allegations. They relied on Article 3 (prohibition of inhuman or degrading treatment). 

In particular, the applicants claimed that, blindfolded and stripped naked, they had been given electric shocks, beaten, hung from their arms and raped by gendarmes inserting a truncheon into their anus and vagina. Following their complaints of torture and rape, Diyarbakır Chief Public Prosecutor’s office issued a decision of non-jurisdiction and transferred the case file to the Diyarbakır Provincial Administrative Council. That body decided that that there was not enough evidence to bring criminal proceedings against the gendarmerie officers and consequently issued a direction of “no prosecution”. The case was automatically referred to the Supreme Administrative Court for review; that body qualified the alleged offence as ill-treatment under Article 245 of the Criminal Code and suspended the criminal proceedings against the gendarmes under Law No. 4616. That law allows for certain criminal cases to be suspended and discontinued if no offence of the same or a more serious kind is committed within a five-year period. 

Released from detention on remand in May 1999, the applicants were shortly after acquitted as the courts found no evidence to prove that they had been involved in PKK activities. 

The Court found that the applicants had failed to provide sufficient evidence to substantiate their allegations of ill-treatment; on the other hand, three medical reports provided by the Government stated that there had been no sign of ill-treatment on the applicants’ bodies or indication that they had had sexual intercourse. The material in the case file therefore did not show to the required standard of proof that the applicants had been tortured as alleged. Accordingly, the Court held unanimously that there had been no violation of Article 3 in that respect. 

However, the Court found, as it had in previous cases against Turkey, that bodies like the Provincial Administrative Council, which were in charge of investigations concerning similar allegations directed against security forces, could not be regarded as independent, as they had been made up of civil servants hierarchically dependent on the Governor, an executive officer linked to the very security forces under investigation. Furthermore, the proceedings brought against the accused gendarmes had not produced any concrete results and, the criminal proceedings against them having been suspended, they had effectively enjoyed virtual impunity, despite the evidence against them. Consequently, the Turkish criminal-law system, as applied in the applicants’ case, had proven to be far from rigorous and had had no dissuasive effect. Accordingly, the Court concluded that the domestic authorities had not effectively investigated the applicants’ allegations of ill-treatment, in further violation of Article 3. Mukadder Ataş and Süheyla Seven were each awarded EUR 5,000 in respect of non-pecuniary damage and EUR 3,000, jointly, for costs and expenses. (The judgment is available only in English.) 

Atmaca, Çamdeviren and Yazır v. Turkey (28299/02)

	Date 
	20080624 

	Article 
	5(3) 

	Decision 
	violation 


Violation of Article 5 § 3 

Atmaca, Çamdeviren and Yazır v. Turkey (nos. 28299/02, 28300/02 and 28301/02)

The applicants, Bülent Atmaca, Nadir Çamdeviren and Önder Yazır, are Turkish nationals who were born in 1974, 1977 and 1979 respectively and live in Tunceli (Turkey). 

Suspected of belonging to the PKK (Workers’ Party of Kurdistan), an illegal organisation, the applicants were arrested and remanded in custody in November 2001. In September 2002 they were found guilty and sentenced to 16 years and three months’ imprisonment. Relying in particular on Article 5 § 3 (right to liberty and security), the applicants complained that they had not been brought before a judge immediately after their arrest. 

The Court held unanimously that there had been a violation of Article 5 § 3. (The judgment is available only in French.) 

Ayaz v. Turkey (44132/98)

	Date 
	20080108 

	Article 
	3 

	Decision 
	violation 


Press release issued by the Registrar 

CHAMBER JUDGMENT AYAZ v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Ayaz v. Turkey (application no. 44132/98). 

The Court held unanimously that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights on account of the ill-treatment to which the applicant was subjected while in police custody. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 5,000 euros (EUR) in respect of all heads of damage. (The judgment is available only in French.) 

1. Principal facts

The applicant, Ercan Ayaz, is a Turkish national who was born in 1965 and lives in Berlin. At the material time he was a member of the working party on Kurdistan set up by the Free University of Berlin students’ association. 

In 1993 the association asked a committee of nine people, including the applicant, to start liaising with a university in Iraq. On 3 August 1993, during a stopover at Atatürk Airport in Istanbul, the applicant and other members of the group were arrested by the border police and taken into custody. 

The applicant alleged that he had been ill-treated prior to his release the following day. He said that police officers had blindfolded him, pulled his hair and beaten him while questioning him about his identity and his background. He also claimed that he had been sexually assaulted and detained in a cell constituting a health hazard. 

On 6 August 1993 the applicant was examined by a doctor attached to the Human Rights Foundation in Istanbul, who noted that he had superficial scratches on the left leg and a 2 cm by 2 cm bruise on the anterior superior iliac spine and was suffering pain in the abdominal region (left hypochondrium). 

Later that day, on the Foundation’s advice, the applicant lodged a criminal complaint with the public prosecutor in Bakırköy (a district of Istanbul) against the police officers in whose custody he had been held. The public prosecutor referred him to the Bakırköy Institute of Forensic Medicine, which noted the presence of scratches and subjective pain on the left side of the sacrum, a 2 cm bruise in the femoral region and subjective pain in the left hypochondrium, the teeth and the head. Following investigations, the provincial administrative council found that the applicant had acted in accordance with the aim of the illegal organisation PKK (Workers’ Party of Kurdistan) to tarnish the image of the Turkish police and made an order discontinuing the proceedings, which was upheld by the Supreme Administrative Court in May 1997. The council also noted that two days had elapsed between the applicant’s release and his examination by the Institute of Forensic Medicine. 

Alongside those proceedings, a disciplinary inquiry was initiated in respect of the police officers in question. A committee of five police inspectors found that the applicant had inflicted the injuries himself on being released before applying to the public prosecutor. On the basis of those findings, the Istanbul Provincial Disciplinary Board held in July 1995 that no sanctions should be imposed since there was no concrete evidence to substantiate the applicant’s accusations. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 27 August 1998 and declared partly admissible on 21 March 2006. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Nicolas Bratza (British), President, 
 Josep Casadevall (Andorran), 
 Giovanni Bonello (Maltese), 
 Riza Türmen (Turkish), 
 Kristaq Traja (Albanian), 
 Stanislav Pavlovschi (Moldovan),
 Ján Šikuta (Slovak), judges, 

and also Fatoş Aracı, Deputy Section Registrar. 

3. Summary of the judgment2

Complaints

Relying on Articles 3 (prohibition of inhuman or degrading treatment) and 13 (right to an effective remedy), the applicant complained that he had been ill-treated while in police custody and that he had no effective remedy in respect of his grievances. 

Article 3 

The Court noted the consistency between the medical reports issued on 6 August 1993 by the Human Rights Foundation and the Institute of Forensic Medicine. It accordingly considered that it was for the Turkish Government to provide evidence to disprove the applicant’s allegations, and was not persuaded by the explanations given on that account. 

Furthermore, in view of the duty of police officers to account for the treatment of individuals under their control, the Turkish authorities could not shelter behind explanations such as the existence of numerous cases where detainees manipulated by the PKK had caused themselves injury in order to undermine the police. The argument that the applicant had been “in shock” as a result of the incidents for the two days following his release was therefore more plausible than the suggestion that he had gone so far as to mutilate himself in the name of the PKK, there being no evidence in the file to show that any judicial measures had been taken against him on account of such a suspicion. 

The Court concluded that the evidence before it was sufficient to lend credibility to the allegation that the applicant had been the victim of police brutality for which Turkey bore responsibility, amounting to inhuman and degrading treatment in breach of Article 3. 

Article 13 

The Court held that no separate examination of the complaint under Article 13 was required. 

Beyaz v. Turkey (16254/02)

	Date 
	20080701 

	Article 
	13 

	Decision 
	violation 


Violation of Article 13 

Beyaz v. Turkey (no. 16254/02)

The applicant, Hasan Beyaz, is a Turkish national who was born in 1948 and lives in Tunceli (Turkey). 

He was employed as a civil servant in the general directorate for roads. He alleged that he had been transferred on account of his trade-union activities. He relied, in particular, on Article 13 (right to an effective remedy). 

The Court concluded unanimously that there had been a violation of Article 13 and awarded the applicant EUR 500 for non-pecuniary damage. (The judgment is available only in French.) 

Boyraz v. Turkey (26891/02)

	Date 
	20080520 

	Article 
	5(3) 

	Decision 
	violation 


Violation of Article 5 § 3 

Boyraz v. Turkey (no. 26891/02)

The applicant, Seyit Veyis Boyraz, is a Turkish national who was born in 1968 and lives in Istanbul. 

In 1992 the applicant was placed in pre-trial detention in the course of police operations carried out against the extreme-left-wing armed organisation Devrimci Sol and faced criminal proceedings for attempting to overthrow the constitutional regime. He was released on bail in 2001. Relying on Article 5 § 3 (right to liberty and security), the applicant complained of the excessive length of his pre-trial detention. 

The Court concluded unanimously that there had been a violation of Article 5 § 3 on account of the length (more than eight years) of Mr Boyraz’s detention. It awarded him EUR 7, 000 for non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in French.) 

Buran v. Turkey (984/02)

	Date 
	20080617 

	Article 
	10 

	Decision 
	violation 


Violation of Article 10 

Buran v. Turkey (no. 984/02)

The applicant, Hasan Buran, is a Turkish national who was born in 1960 and lives in Malatya (Turkey). 

At the relevant time he was the proprietor of the weekly newspaper Fırat’ta Yaşam (“Fırat Life”) published in Gaziantep (Turkey). The applicant complained of the seizure of unsold copies of issue no. 97 of the newspaper on 19 March 2001 by the Turkish authorities, who considered that three articles appearing in that issue incited others to hatred and hostility. The articles in question contained very severe criticism of the regime in place, advocated the freedom and cultural rights of Kurds, and contained harsh criticism of the manner in which the Government had handled prison riots. The author also paid tribute to three people who had been sentenced to death – apparently for murder – and executed. The applicant relied on Article 10 (freedom of expression). 

In the Court’s view, although the comments published had a hostile tone they did not incite to violence or armed resistance or uprising and did not amount to hate speech. The Court also considered that the seizure of unsold copies of the newspaper did not meet a “pressing social need”. Consequently, the Court held, unanimously, that there had been a violation of Article 10 and found that a finding of a violation constituted in itself just satisfaction in respect of non-pecuniary damage (The judgment is available only in French.) 

Cemalettin Canlı v. Turkey (22427/04)

The applicant, Cemalettin Canlı, is a Turkish national who was born in 1969 and lives in Ankara. In 2003 while criminal proceedings were pending against him, a police report entitled “information form on additional offences” was submitted to the court, mentioning two sets of criminal proceedings brought against him in the past for membership of illegal organisations. However, in 1990, the applicant had been acquitted in the first criminal case and the second set of proceedings had been discontinued. The applicant complained that the records kept by the police and the publication in the national press of the details of those records had had adverse effects on his private life within the meaning of Article 8 (right to respect for private and family life). He further relied on Article 6 § 2 (presumption of innocence) and Article 13 (right to an effective remedy).

The Court noted that Mr Canlı had never been convicted by a court of law concerning the allegations of membership of illegal organisations. It thus considered that referring to the applicant as a “member” of such organisations in the police report had been potentially damaging to his reputation, and that the keeping and forwarding to the criminal court of that inaccurate police report had constituted an interference with Mr Canlı’s right to respect for his private life. The Court observed that the relevant Regulations obliged the police to include in their records all information regarding the outcome of any criminal proceedings relating to the accusations. Nevertheless, not only had the information in the report been false, but it had also omitted any mention of the applicant’s acquittal and the discontinuation of the criminal proceedings in 1990. Moreover, the decisions rendered in 1990 had not been appended to the report when it had been submitted to the court in 2003. Those failures, in the opinion of the Court, had been contrary to the unambiguous requirements of the Police Regulations and had removed a number of substantial procedural safeguards provided by domestic law for the protection of the applicant’s rights under Article 8. Accordingly, the Court found that the drafting and submission to the court by the police of the report in question had not been “in accordance with the law”. The Court concluded unanimously that there had been a violation of Article 8, and that there was no need to examine separately the complaints under Articles 6 and 13. Mr Canlı was awarded EUR 5,000 in respect of non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.) 

	Date 
	20081118 

	Article 
	8 

	Decision 
	violation 


Cengiz Sarıkaya v. Turkey (38870/02)

	Date 
	20080520 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (length and fairness) 

Cengiz Sarıkaya v. Turkey (no. 38870/02)

The applicant, Cengiz Sarıkaya, is a Turkish national who was born in 1970. He died in August 2006. 

Suspected of belonging to the Islamic Movement (İslami Hareket), an illegal organisation, the applicant was arrested and taken into custody in July 1993. In February 2002 he was convicted by Istanbul State Security Court and sentenced to life imprisonment. Relying on Articles 3 (prohibition of inhuman and degrading treatment), 5 (right to liberty and security) and 6 § 1 (right to a fair trial within a reasonable time), the applicant complained of ill-treatment that he had suffered while in police custody, the excessive length of his pre-trial detention and the unfairness of the criminal proceedings brought against him. 

The Court declared the application admissible with regard to the complaints under Article 6 § 1 and declared inadmissible the remainder of the application. It concluded unanimously that there had been a violation of Article 6 § 1 on account of the lack of independence and impartiality of Istanbul State Security Court and the excessive length (more than eight years) of the proceedings before that court. (The judgment is available only in French.) 

Cesim Yıldırım and Others v. Turkey (29109/03)

	Date 
	20080617 

	Article 
	2 

	Decision 
	no viol. 


CHAMBER JUDGMENT CESİM YILDIRIM AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Cesim Yıldırım and Others v. Turkey (application no. 29109/03). 

The Court held unanimously that there had been 

· no violation of Article 2 of the European Convention on Human Rights (right to life) in respect of İzettin Yıldırım;

· a violation of Article 2 of the Convention on account of the Turkish authorities’ failure to conduct an effective investigation into the circumstances of İzettin Yıldırım’s disappearance.

Under Article 41 of the Convention (just satisfaction), the Court awarded each applicant 12,000 euros (EUR) in respect of non-pecuniary damage and jointly EUR 6,000 for costs and expenses. (The judgment is available only in French.) 

1. Principal facts

The seven applicants, Cesim Yıldırım, Ali Yıldırım, Osman Yıldırım, Emin Yıldırım, Şemsettin Yıldırım, Cevahir Bayraktar and Zezo Yıldırım, are Turkish nationals who were born in 1954, 1945, 1952, 1953, 1949, 1948 and 1920 respectively and live in Van (Turkey). They are the brothers, sister and mother of İzzettin Yıldırım, who was president of the cultural and educational foundation Zehra Eğitim ve Kültür Vakfı (“the Zehra foundation”). He was of Kurdish origin and was known for his educational activities within the foundation. 

The case concerned the investigation into the disappearance of İzzettin Yıldırım and his murder after undergoing torture, and the related criminal proceedings. 

On 30 December 1999 the representative of İzzettin Yıldırım lodged a complaint with the Istanbul prosecution service, informing them that Mr Yıldırım had been missing since the previous day. 

On 31 December 1999 an NGO named Mazlum-der (Organisation of human rights and solidarity with oppressed persons) and the Zehra foundation held a press conference to draw attention to a series of disappearance cases that had occurred in Istanbul in recent months. A list of missing persons, which also included the names of two of Mr Yıldırım’s friends, Mehmet Kanlıbıçak and Mehmet Şehit Avcı, was published. 

During an operation conducted against the illegal organisation Hizbullah (Party of God) the police discovered an audio cassette recorded by Hizbullah militants during the torture inflicted on Mr İzzettin Yıldırım. About ten days later, on, 28 January 2000, Mr Yıldırım’s body was discovered in the garden of a house rented by Hizbullah militants, together with other bodies, including those of his two friends. 

The Istanbul prosecution service opened a preliminary investigation. The media published descriptions of the barbaric acts inflicted on the victims. An autopsy revealed that İzzettin Yıldırım had probably been killed by having his throat cut after undergoing torture. 

On 8 June 2000 11 persons were accused of being Hizbullah members and of organising criminal activities with a view to changing the constitutional order and installing a system based on the principles of sharia (Islamic law). However, the murder of İzzettin Yıldırım did not appear among the charges. His case was included in the proceedings only after 31 March 2006. The proceedings are still pending. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 19 August 2003. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Josep Casadevall (Andorran), President, 
 Elisabet Fura-Sandström (Swedish), 
 Corneliu Bîrsan (Romanian), 
 Boštjan M. Zupančič (Slovenian), 
 Egbert Myjer (Dutch), 
 Luis López Guerra (Spanish),
 Işıl Karakaş (Turkish), judges, 

and also Santiago Quesada, Section Registrar. 

3. Summary of the judgment2

Complaints 

The applicants complained that İzzettin Yıldırım had been the victim of an extrajudicial execution, contrary to Article 2, and that the State was responsible for his death on account of the authorities’ failure to discharge their obligation to protect his life and to conduct an effective investigation into his killing. They relied, in particular, on Articles 2 (right to life), 3 (prohibition of inhuman or degrading treatment) and 13 (right to an effective remedy). 

Article 2 

Alleged failure to discharge the obligation to protect life 

There was no direct evidence of links between members of the Turkish Hizbullah organisation and agents of the State or individuals acting on the State’s behalf. Moreover, there was no evidence that İzzettin Yıldırım’s life had been in danger before he died. 

The Court considered that it had not been proved beyond a reasonable doubt that the responsibility of the respondent State was engaged by Mr Yıldırım’s murder. There had accordingly been no violation of Article 2 on that account. 

The criminal investigation 

The Court was struck by the shortcomings of the preliminary investigation and the failure to provide information to the victim’s family and his lawyer. In particular, following the complaint lodged by Mr Yıldırım’s lawyer concerning his disappearance, neither the members of his family nor the administrative staff of the Zehra foundation, nor even his lawyer, were questioned. Mr Yıldırım’s co-tenant was not interviewed until more than two months after the lawyer’s complaint. In addition, the autopsy report was not produced until five months after the autopsy and no copy was provided to the applicants until much later. 

The Court noted that the Government had not put forward any explanation regarding the shortcomings of the preliminary investigation. Nor had they explained why Mr Yıldırım’s murder was not included in the charges against the defendants in the indictment of 8 June 2000. 

The Court emphasised that the file on the preliminary investigation into Mr Yıldırım’s disappearance had finally been added to the main file against the defendants on 31 March 2006, that is to say after notice of the application was given to the respondent Government. 

The Court held that the investigations conducted by the national authorities into the circumstances surrounding the murder and the belatedly instituted criminal proceedings had not been effective, contrary to Article 2. 

Articles 3, 5, 6, 8 and 13 

The Court considered that it was not necessary to rule separately on the complaints under these provisions. 

Cığerhun Öner v. Turkey (33612/03)

	Date 
	20080520 

	Article 
	5(3) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Cığerhun Öner v. Turkey (no. 33612/03)

The applicant, Ciğerhun Öner, is a Turkish national who was born in 1989 and lives in Izmir (Turkey). 

In October 2001, when he was 12 years old, the applicant was arrested and taken into custody on suspicion of theft. Relying on Articles 6 § 1 (right to a fair trial) and 13 (right to an effective remedy), the applicant complained of the rejection of his request for legal aid with regard to an action for damages he had brought against the Turkish State for ill-treatment suffered while in police custody. 

The Court noted that neither the applicant nor his mother had an income, and that they had provided evidence of their financial hardship. It also stressed that Turkish law did not allow for the possibility of challenging the courts’ evaluation of the merits of requests for legal aid. Consequently, it considered that the rejection of the applicant’s request had deprived him of the possibility of having his case heard by a court, and concluded unanimously that there had been a violation of Article 6 § 1. It also held unanimously that it was not necessary to examine separately the complaint under Article 13. It awarded Mr Öner EUR 7,500 for non-pecuniary damage. (The judgment is available only in French.) 

Dağdelen and Others v. Turkey (1767/03)

The four applicants, Önder Dağdelen, Sami Özbil, Ergül Çiçekler and Murat Telli, are Turkish nationals who were born in 1978, 1977, 1976 and 1978 respectively. 

In connection with an investigation into a bomb plot, the applicants were arrested and held in police custody at the end of April and the beginning of May 1996. Some confessed during that time. Two medical reports were drawn up during and after their period in police custody, and all the applicants were found to have sustained injuries. In 1997 police officers who had taken part in the applicants’ interrogations were charged with extracting confessions using torture. The Assize Court ruled in 2002 that the prosecution of the police officers was time-barred. The first three applicants were eventually convicted in 2003 and sentenced to life imprisonment for an attempt to undermine the constitutional order, whilst the last applicant was granted the benefit of amnesty legislation.

The applicants complained, in particular, of torture by police officers while in police custody, of the outcome of the criminal proceedings brought against the police officers concerned and of the length of those proceedings. Önder Dağdelen and Ergül Çiçekler also complained of the use by the court during their trials of confessions that had been extracted from them using torture while they were in police custody, when they had had no access to a lawyer, and of the length of the criminal proceedings against them. The applicants relied, in particular, on Article 3 (prohibition of inhuman and degrading treatment), Article 6 § 1 (right to a fair trial within a reasonable time), Article 6 § 3 (c) and Article 13 (right to an effective remedy).

The Court considered that the report drawn up at the end of the applicants’ period in police custody, without providing a final conclusion on the matter, nevertheless tended to lend credibility to their allegations that they had been suspended by their arms. The Government had given no explanation as to the cause of the injuries found on the applicants, who had been detained for between seven and 14 days without access to a lawyer. In the light of the evidence submitted to it and the lack of a plausible explanation on the part of the Government, the Court found it established that the injuries described in the medical reports had been caused by treatment for which the Turkish Government bore responsibility, in breach of Article 3.

As to the criminal proceedings against the police officers, the Court observed that they had lasted for more than five years without any decision being taken on the merits. For the Court, it was regrettable that the domestic court had failed to ensure a speedy trial for the State agents charged with ill-treatment and that, as a result of that failure, the prosecution had become time-barred. In view of the significant delay in the conducting of the proceedings before the Assize Court, the Court considered that the Turkish authorities had not acted with due promptness or with reasonable diligence, such that the presumed perpetrators of acts of violence had enjoyed virtual impunity, thus rendering the criminal remedy ineffective, in further breach of Article 3. 

The Court observed that the applicants Önder Dağdelen and Ergül Çiçekler were interrogated during their period in police custody, which lasted between ten and 14 days. In that time, without the assistance of counsel, they gave statements by which they incriminated themselves and they took part in numerous investigative measures. The results of those measures during their police custody were used in evidence against them in the reasoning of the judgments convicting them. These two applicants were unsuccessful in their attempt to appeal against the investigative measures in question. The Court did not find it necessary to ascertain whether the conviction was decisively based on those investigative measures. It was sufficient to note that the facts were established by the criminal courts partly on the basis of acts involving recourse to ill-treatment and without allowing access to counsel, and that the Court of Cassation had provided no redress for those shortcomings. The Court found unanimously that there had been a violation of Article 6 §§ 1 and 3 in respect of these applicants.

The Court awarded, in respect of non-pecuniary damage, EUR 8,000 each to Sami Özbil and Murat Telli, and EUR 11,000 each to Önder Dağdelen and Ergül Çiçekler, and in respect of costs and expenses, EUR 2,000 to Sami Özbil and Murat Telli, jointly, and EUR 3,000 to Önder Dağdelen and Ergül Çiçekler jointly. The Court considered that there was no need to examine separately the complaints under Article 6 § 1 and Article 13, and declared inadmissible the complaint concerning the length of the criminal proceedings against Önder Dağdelen and Ergül Çiçekler. (The judgment is available only in French.) 

Note: The Court of Cassation confirmed the verdict on 1 December 2003. 

	Date 
	20081125 

	Article 
	3, 6(1) 

	Decision 
	violation 


Demades v. Turkey (16219/90)

	Date 
	20080422 

	Article 
	5, 8 

	Decision 
	violation 


Three Turkish judgments concerning loss of property rights in Northern Cyprus 

The European Court of Human Rights has today notified in writing three Chamber judgments1 – available only in English – concerning applicants who have been unable to access or use their property in the northern part of Cyprus as a result of the 1974 Turkish invasion. 

Demades v. Turkey (application no. 16219/90) Article 41 (just satisfaction)

By six votes to one, the Court has awarded the applicant’s heirs 785,000 euros (EUR) for pecuniary damage, EUR 45,000 for non-pecuniary damage and EUR 5,000 for costs and expenses. 

Summary of the judgments2

All the applicants claimed that they were prevented by Turkish armed forces from having access to their property, using and enjoying possession of it or developing it, relying on Article 1 of Protocol No. 1 (protection of property) to the European Convention on Human Rights. In Demades and Demetriou the applicants also relied on Article 8 (right to respect for home) and Article 13 (right to an effective remedy) of the Convention. 

Demades

The applicant was John Demades, a Cypriot national of Greek-Cypriot origin (now deceased) who was born in 1929 and lived in Nicosia. His application is being pursued by his heirs; his wife and two children. He owned a fully-furnished, two-storey house with open views of the coast and a plot of land on the sea front in the district of Kyrenia in northern Cyprus, in an area which had been undergoing intensive residential and tourist development. He submitted that the house was used by his family, not only for weekend and holiday purposes, but as a home. 

On 31 July 2003 the European Court found continuing violations of Article 1 of Protocol No. 1 and Article 8 in its principal Chamber judgment in the case. 

As it had already decided on the merits of the case in that judgment, the Court today ruled that the applicant was not now required to apply for compensation to the commission set up under the “Law on Compensation for Immovable Properties Located within the Boundaries of the Turkish Republic of Northern Cyprus” to deal with compensation claims. 

The Court reiterated that displaced Greek Cypriots, like the applicant, could not be deemed to have lost title to their property and that the compensation to be awarded by the European Court was confined to losses emanating from the denial of access and loss of control, use and enjoyment of property. Having regard to the materials provided by the parties, the Court took as a starting point the applicant’s figures for the valuation of the property in 1974 rather than the assessment put forward by the “TRNC Ministry of the Interior” and awarded the applicant EUR 785,000 for pecuniary damage. 

Concerning non-pecuniary damage, the Court considered that an award should be made in respect of the anguish and feelings of helplessness and frustration which the applicant must have experienced over the years in not being able to use his property as he saw fit and to enjoy his home and awarded EUR 45,000. 

Although the Court did not doubt that the costs and expenses claimed (equivalent to EUR 6,300) were actually incurred, it considered that the total sum claimed was excessive and awarded EUR 5,000. 

Demir and Baykara v. Turkey (34503/97)

GRAND CHAMBER JUDGMENT DEMİR AND BAYKARA v. TURKEY 

The European Court of Human Rights has today delivered at a public hearing its Grand Chamber judgment1 in the case of Demir and Baykara v. Turkey (application no. 34503/97). 

The Court held unanimously that: 

· there had been a violation of Article 11 (freedom of assembly and association) of the European Convention on Human Rights on account of interference with the exercise by the applicants, municipal civil servants, of their right to form trade unions; and, 

· there had been a further violation of Article 11 of the Convention on account of the annulment, with retrospective effect, of a collective agreement between the trade union Tüm Bel Sen and the employing authority that had been the result of collective bargaining. 

Under Article 41 (just satisfaction), the Court awarded Ms Vicdan Baykara, legal representative of the trade union Tüm Bel Sen, in respect of non-pecuniary damage, 20,000 euros (EUR) to be transferred by her to the union, and Mr Kemal Demir EUR 500 for all heads of damage combined. (The judgment is available in English and French.) 

Principal facts

Kemal Demir and Vicdan Baykara are Turkish nationals who were born in 1951 and 1958 respectively. Mr Demir lives in Gaziantep and Ms Baykara in Istanbul. At the relevant time, Ms Baykara was the president of the Tüm Bel Sen trade union and Mr Demir one of its members. 

The case concerned the failure by the Court of Cassation in 1995 to recognise the applicants’ right, as municipal civil servants, to form trade unions, and the annulment of a collective agreement between their union and the employing authority. 

The trade union Tüm Bel Sen was founded in 1990 by civil servants from various municipalities, its registered objective being to promote democratic trade unionism and thereby assist its members in their aspirations and claims. 

In 1993 the trade union entered into a collective agreement with Gaziantep Municipal Council regulating all aspects of the working conditions of the Council’s employees, including salaries, benefits and welfare services. The trade union, considering that the Council had failed to fulfil certain of its obligations – in particular financial – under the agreement, brought proceedings against it in the Turkish civil courts. It won its case in the Gaziantep District Court, which found in particular that although there were no express statutory provisions recognising a right for trade unions formed by civil servants to enter into collective agreements, this lacuna had to be filled by reference to international treaties such as the conventions of the International Labour Organisation (ILO) which had already been ratified by Turkey and which, by virtue of the Constitution, were directly applicable in domestic law. 

However, on 6 December 1995 the Court of Cassation ruled that in the absence of specific legislation, the freedom to join a trade union and to bargain collectively could not be exercised. It indicated that, at the time the union was founded, the Turkish legislation in force did not permit civil servants to form trade unions. It concluded that Tüm Bel Sen had never enjoyed legal personality, since its foundation, and therefore did not have the capacity to take or defend court proceedings. 

Following an audit of the Gaziantep Municipal Council’s accounts by the Audit Court, the members of Tüm Bel Sen were obliged to reimburse the additional income they had received as a result of the defunct collective agreement. 

Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 8 October 1996. It was transferred to the Court on 1 November 1998 and declared partly admissible on 23 September 2004. In its Chamber judgment of 21 November 2006, the Court held unanimously that there had been a violation of Article 11 of the Convention. 

On 21 February 2007 the Government requested that the case be referred to the Grand Chamber under Article 432 of the Convention and on 23 May 2007 the panel of the Grand Chamber accepted that request. 

A Grand Chamber public hearing took place in the Human Rights Building, Strasbourg, on 16 January 2008. Judgment was given by the Grand Chamber of 17 judges, composed as follows: 

Christos Rozakis (Greek), President, 
 Nicolas Bratza (British), 
 Françoise Tulkens (Belgian), 
 Josep Casadevall (Andorran), 
 Giovanni Bonello (Maltese), 
 Rıza Türmen (Turkish), 
 Kristaq Traja (Albanian) 
 Boštjan M. Zupančič (Slovenian), 
 Vladimiro Zagrebelsky (Italian), 
 Stanislav Pavlovschi (Moldovan), 
 Lech Garlicki (Polish), 
 Alvina Gyulumyan (Armenian),
 Ljiljana Mijović (citizen of Bosnia and Herzegovina), 
 Dean Spielmann (Luxemburger), 
 Ján Šikuta (Slovak), 
 Mark Villiger (Swiss)3, 
 Päivi Hirvelä (Finnish), judges, 

and also Michael O’Boyle, Deputy Registrar. 

Summary of the judgment

Complaints

The applicants complained under Articles 11 (freedom of assembly and association) and 14 (prohibition of discrimination) that the Turkish courts had denied them the right to form a trade union and to enter into collective agreements. 

Decision of the Court

Article 11

The applicants’ right, as municipal civil servants, to form trade unions 

The Court considered that the restrictions imposed on the three groups mentioned in Article 11, namely members of the armed forces, of the police or of the administration of the State, were to be construed strictly and therefore confined to the “exercise” of the rights in question. Such restrictions could not impair the very essence of the right to organise. It was moreover incumbent on the State concerned to show the legitimacy of any restrictions. In addition, municipal civil servants, who are not engaged in the administration of the State as such, could not in principle be treated as “members of the administration of the State” and, accordingly, be subjected on that basis to a limitation of their right to organise and to form trade unions. 

The Court observed that those considerations found support in the majority of the relevant international instruments and in the practice of European States. The Court concluded that “members of the administration of the State” could not be excluded from the scope of Article 11. At most the national authorities were entitled to impose “lawful restrictions” on them, in accordance with Article 11 § 2. In the present case, however, the Government had failed to show how the nature of the duties performed by the applicants required them to be regarded as “members of the administration of the State” subject to such restrictions. The applicants could therefore legitimately rely on Article 11. 

In the Court’s view it had not been shown that the absolute prohibition on forming trade unions imposed on civil servants by Turkish law, as it applied at the relevant time, met a pressing social need. At that time, the right of civil servants to form and join trade unions was already recognised by instruments of international law, both universal and regional. Their right of association was also generally recognised in all member States of the Council of Europe. ILO Convention No. 87, the fundamental text securing, internationally, the right of public officials to form trade unions, was already, by virtue of the Turkish Constitution, directly applicable in domestic law, and the State had confirmed by its subsequent practice (amending of Constitution and judicial decisions) its willingness to recognise the right to organise of civil servants. Turkey had also, in 2000, signed the two United Nations instruments recognising this right. 

The Court observed, however, that in spite of these developments in international law, the Turkish authorities had not been able, at the relevant time, to secure to the applicants the right to form a trade union, mainly for two reasons. First, the Turkish legislature, after the ratification in 1993 of ILO Convention No. 87 by Turkey, did not enact legislation to govern the practical application of that right until 2001. Secondly, during the transitional period, the Court of Cassation refused to follow the solution proposed by the Gaziantep District Court, which had been guided by developments in international law, and adopted a restrictive and formalistic interpretation of the domestic legislation concerning the forming of legal entities. 

The Court thus considered that the combined effect of the restrictive interpretation by the Court of Cassation and the legislature’s inactivity between 1993 and 2001 had prevented the Turkish Government from fulfilling its obligation to secure to the applicants the enjoyment of their trade-union rights and that this was not “necessary in a democratic society”. Accordingly, there had been a violation of Article 11 on account of the failure to recognise the applicants’ right, as municipal civil servants, to form a trade union. Annulment of a collective agreement which had been applied for the previous two years

The Court pointed out that the development of its case-law as to the substance of the right of association enshrined in Article 11 was marked by two guiding principles: firstly, the Court took into consideration the totality of the measures taken by the State concerned in order to secure trade-union freedom, allowing for its margin of appreciation; secondly, the Court did not accept restrictions that affected the essential elements of trade-union freedom, without which that freedom would become devoid of substance. These two principles were not contradictory but were correlated. This correlation implied that the Contracting State in question, whilst in principle being free to decide what measures it wished to take in order to ensure compliance with Article 11, was under an obligation to take account of the elements regarded as essential by the Court’s case-law. 

The Court explained that, from the case-law as it stood, the following essential elements of the right of association could be established: the right to form and join a trade union, the prohibition of closed-shop agreements and the right for a trade union to seek to persuade the employer to hear what it had to say on behalf of its members. This list was not finite. On the contrary, it was subject to evolution depending on particular developments in labour relations. Limitations to rights thus had to be construed restrictively, in a manner which gave practical and effective protection to human rights. 

Concerning the right to bargain collectively, the Court, reconsidering its case-law, found, having regard to developments in labour law, both international and national, and to the practice of Contracting States in this area, that the right to bargain collectively with an employer had, in principle, become one of the essential elements of the “right to form and to join trade unions for the protection of [one’s] interests” set forth in Article 11 of the Convention, it being understood that States remained free to organise their system so as, if appropriate, to grant special status to representative trade unions. Like other workers, civil servants, except in very specific cases, should enjoy such rights, but without prejudice to the effects of any “lawful restrictions” that may have to be imposed on “members of the administration of the State”, a category to which the applicants in the present case did not, however, belong. 

The Court considered that the trade union Tüm Bel Sen had, already at the relevant time, enjoyed the right to engage in collective bargaining with the employing authority. This right constituted one of the inherent elements in the right to engage in trade-union activities, as secured to that union by Article 11 of the Convention. The collective bargaining and the resulting collective agreement, which for a period of two years had governed all labour relations within Gaziantep Municipal Council except for certain financial matters, had constituted, for the trade union concerned, an essential means to promote and secure the interests of its members. The absence of the legislation necessary to give effect to the provisions of the international labour conventions already ratified by Turkey, and the Court of Cassation’s judgment of 6 December 1995 based on that absence, with the resulting de facto retroactive annulment of the collective agreement, constituted interference with the applicants’ trade-union freedom. 

In the Court’s view, at the relevant time a number of elements showed that the refusal to accept that the applicants, as municipal civil servants, enjoyed the right to bargain collectively and thus to persuade the authority to enter into a collective agreement, had not corresponded to a “pressing social need”. 

The right for civil servants to be able, in principle, to bargain collectively, was recognised by international legal instruments, both universal and regional, and by a majority of member States of the Council of Europe. In addition, Turkey had ratified ILO Convention No. 98, the principal instrument protecting, internationally, the right for workers to bargain collectively and enter into collective agreements – a right that was applicable to the applicants’ trade union. 

The Court concluded that the annulment of the collective agreement was not “necessary in a democratic society” and that there had therefore been a violation of Article 11 on that point also, in respect of both the applicants’ trade union and the applicants themselves. 

Article 14

In view of its findings under Article 11, the Court did not consider it necessary to examine this complaint separately. 

Judge Spielmann expressed a concurring opinion joined by Judges Bratza, Casadevall and Villiger. Judge Zagrebelsky expressed a separate opinion. 

	Date 
	20081112 

	Article 
	11 

	Decision 
	violation 


Demirbaş and Others v. Turkey (8722/07)

	Date 
	20081209 

	Article 
	3, 5(3) 

	Decision 
	violation 


The applicants, Cem Demirbaş, born in 1977, and Haydar Ceylan and Binnaz Demirbaş, born in 1974, are Turkish nationals who live in Istanbul. 

In April 1999 the applicants were arrested on suspicion of membership of an illegal organisation and placed in custody. They were released pending trial in February 2007; the criminal proceedings against them are still pending. Relying on Article 5 (right to liberty and security), all the applicants complained about the excessive length of their detention pending criminal proceedings and that they had no effective domestic remedy to challenge the lawfulness of their detention or an enforceable right to compensation. Further relying on Article 6 § 1 (right to a fair trial within a reasonable time) and Article 13 (right to an effective remedy), the applicants also all complained about the excessive length of the criminal proceedings against them. Mr Ceylan further alleged that, while in police custody, he was punched, kicked, subjected to falaka (beating on the soles of the feet), hosed with water and forced to remain standing for long periods, and that the authorities failed to punish those responsible, in breach of Article 3 (prohibition of inhuman or degrading treatment). 

The Court considered that in the absence of a convincing explanation by the Government, Haydar Ceylan’s injuries recorded in three medical reports of April 1999 had been the result of treatment for which the Turkish Government had been responsible. The Court also concluded that the domestic authorities had not effectively investigated Haydar Ceylan’s allegations of ill-treatment. The Court therefore held unanimously that there had been a violation of Article 3 in respect of Haydar Ceylan. The Court further held that there had been a violation of Article 5 § 3 on account of the excessive length, almost seven years, of the applicants’ detention pending the criminal proceedings against them. The Court noted that the applicants had had no effective domestic remedy to challenge the lawfulness of their detention and no enforceable right to compensation for their excessively long detention, in violation of Article 5 §§ 4 and 5. In respect of non-pecuniary damage, the Court awarded EUR 17,500 to Haydar Ceylan and EUR 7,500, each, to Cem Demirbaş and Binnaz Demirbaş. For costs and expenses, it awarded EUR 1,250 to Haydar Ceylan, and EUR 1,000, each, to Cem Demirbaş and Binnaz Demirbaş. (The judgment is available only in English.) 

Demirel and Ateş v. Turkey (11976/03)

	Date 
	20081209 

	Article 
	6(1), 10 

	Decision 
	violation 


The applicants are two Turkish nationals who live in Germany: Hıdır Ateş who was born in 1951 and lives in Berlin; and, Hünkar Demirel who was born in 1979 and lives in Neu Isenburg. They are the owner and editor of a weekly newspaper, Yedinci Gündem. 

Relying on Article 10 (freedom of expression) and Article 1 of Protocol No. 1 (protection of property), the applicants complained about their conviction in June 2002 for publishing statements by Öcalan and the ensuing closure of their newspaper for seven days. Further relying on Article 6 § 1 (right to a fair trial), they also complained that they were not notified of the principal public prosecutor’s written opinion on their case on appeal. 

The Court held unanimously that there had been a violation of Article 10 concerning the infringement of the applicants’ right to freedom of expression, and a further violation of Article 6 § 1 on account of the non-communication of the written opinion of the principal public prosecutor at the Court of Cassation. It further held unanimously that it was not necessary to examine separately the applicants’ complaint under Article 1 of Protocol No. 1. The Court awarded the applicants, jointly, EUR 4,000 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in English.) 

Değerli and Others v. Turkey (18242/02)

	Date 
	20080205 

	Article 
	5 

	Decision 
	violation 


Violation of Article 5 § 1 

Değerli and Others v. Turkey (application no. 18242/02)

The four applicants, Ali Değerli, Erdal Yıldız, Yaşar Yağan and Nurettin Işık, are Turkish nationals. They were placed in pre-trial detention in December 2000 on suspicion of having taken part in riots inside Ümraniye prison, where they were being held. Their release was ordered on 3 July 2001. However, they were not released until 4 July 2001. 

Relying on Article 5 § 1 (right to liberty and security) of the European Convention on Human Rights, they complained, among other things, that they had been kept in detention arbitrarily and unlawfully. 

The European Court of Human Rights found that the applicants’ continued pre-trial detention during the hours after their release had been ordered breached the requirements of Article 5 § 1 of the Convention and that the delays observed could not be justified by the large number of detainees being released. It held unanimously that there had been a violation of Article 5 § 1 and awarded the applicants 1,000 euros (EUR) each for non-pecuniary damage and EUR 1,500 jointly for costs and expenses. (The judgment is available only in French.) 

Dilsiz and Others v. Turkey (71844/01)

	Date 
	20080520 

	Article 
	5(3) 

	Decision 
	violation 


(Five applicants) Violation of Article 5 § 3 

Dilsiz and Others v. Turkey (no. 71844/01)

The six applicants, Mehmet Dilsiz, Bedurhan Dilsiz, Halil Zeyrek, Muhsin Gasır, Ali Güven and Ömer Tunç, are Turkish nationals who were born in 1949, 1970, 1978, 1948, 1944 and 1954 respectively and live in Cizre (Turkey). 

Between 2000 and 2001 the applicants were arrested and taken into custody for being members of and assisting the illegal PKK organisation (Workers’ Party of Kurdistan) and drug trafficking. Relying on Article 5 (right to liberty and security), they complained of having been arrested several times without any plausible reason and taken into custody for excessively long periods. 

The Court reiterated that a period of detention in police custody amounting to four days and six hours without judicial supervision fell outside the strict constraints permitted by Article 5 § 3, even if it was intended to protect the community as a whole from terrorism. Noting that the period spent in police custody by Mehmet Dilsiz, Halil Zeyrek, Muhsin Gasır, Ali Güven and Ömer Tunç had exceeded that time-limit, the Court concluded that there had been a violation of Article 5 § 3. It awarded the five applicants a total amount of EUR 6,000 for non-pecuniary damage and EUR 1,500 for costs and expenses, less the EUR 850 already paid by the Council of Europe in legal aid. The Court declared the remainder of the application inadmissible. (The judgment is available only in French.) 

Dur v. Turkey (34027/03)

	Date 
	20080918 

	Article 
	3 

	Decision 
	violation 


Three ill-treatment Chamber judgments concerning Turkey 

The European Court of Human Rights has today notified in writing three Chamber judgments1 - available only in English - in the cases of Atalay v. Turkey (application no. 1249/03), Dur v. Turkey (no. 34027/03) and Türkan v. Turkey (no. 33086/04). 

The Court held unanimously: 

· that in all three cases there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning the applicants’ ill-treatment by the police; and,

· that in the cases of Dur and Türkan there had also been a violation of Article 3 of the Convention on account of the authorities’ inadequate investigation into the applicants’ allegations of ill-treatment.

Under Article 41 (just satisfaction), in respect of non-pecuniary damage, the Court awarded 10,000 euros (EUR) to Mr Atalay, EUR 7,000 to Mrs Dur and EUR 5,000 to Mr Türkan. For costs and expenses, the Court awarded EUR 2,000 to Mr Atalay and EUR 2,534 (less EUR 850 granted by was of legal aid from the Council of Europe) to Mrs Dur. 

1. Principal facts

The applicants are three Turkish nationals: Yunus Atalay, who was born in 1956 and lives in Istanbul; Hadiye Dur, who was born in 1973 and lives in Cologne (Germany); and, Mahfuz Türkan, who was born in 1968 and lives in Batman (Turkey). 

All three cases concerned, in particular, the applicants’ allegations that they were ill-treated by the police. 

Atalay

On 24 August 1995 Mr Atalay claimed that, standing outside his shop in Istanbul’s Beyoğlu district, he was beaten by three police officers because he refused to clean the letters “DHKP/C” (the Revolutionary People’s Liberation Party/Front, an illegal organisation) off a nearby wall. He was then taken into police custody where the officers continued to beat him. 

According to the police incident report, “DHKP/C” had been on the wall of the applicant’s shop. When asked to clean it off, he had refused and ran away. Caught up with by the police, he had thrown stones at them and kicked and punched them. 

On 25 August 1995 the applicant was examined by two doctors, first at the local hospital when taken there directly from the police station and later at the Forensic Medicine Institute. The first report noted bruising and lacerations on the applicant’s body and the second report that he had 15 separate injuries which required a ten-day period to heal. The applicant was released the same day from police custody. 

On 10 October 1995 the applicant lodged a formal complaint in which he sought the prosecution of the three officers who had ill-treated him. 

On 29 February 2000 those three officers were found guilty of ill-treatment. However, the convictions against two of the officers were quashed on appeal and the criminal proceedings against them subsequently suspended under Law No. 4616. The remaining police officer’s conviction became final as he did not appeal: his three-month sentence was reduced because the trial court considered that the applicant had provoked the police officers. 

Dur

On 27 October 1998 Mrs Dur, a member of a civil-society movement “Mothers for Peace”, went with 42 other women to the provincial branch building of the Motherland Party (Anavatan Partisi) in Istanbul in order to meet the party’s leaders. The applicant claimed that, while they were waiting, the police threw a smoke bomb into the building. She was then hit on the back of her head with a truncheon and dragged by her hair down some stairs and out of the building. She was taken to Beyoğlu Police Headquarters where she spent the night in a cell with 10 other women. The police came to the cell several times to beat and insult the women. 

The police submitted that the applicant and the other 42 women had occupied the Motherland Party premises and taken one of its employees hostage and beaten four party members. The security forces had therefore had to intervene and, when trying to lead the women out of the building, three of them, including the applicant, had violently resisted arrest. 

The same day all 43 women were examined by a doctor at Beyoğlu Forensic Medicine Institute. The report concerning the applicant noted swelling on her neck and scalp. 

The applicant lodged a formal complaint on 19 March 1999. An investigation was subsequently launched during which the applicant and a police officer, F.M.S., on duty at the time of the applicant’s arrest, were questioned. On 8 October 1999 the Beyoğlu Prosecutor decided not to prosecute F.M.S. due to lack of evidence and the fact that the applicant had participated in an illegal meeting and resisted the police. Istanbul Assize Court dismissed the applicant’s objection to that decision on 31 March 2003. 

In the meantime, on 4 November 1999 Beyoğlu Assize Court acquitted the applicant and all of the 42 other women. The court found no evidence that the women had taken anyone hostage or damaged the Motherland Party’s premises in Istanbul. Nor had any of the party’s members lodged a complaint against them and no police officer had been injured during the incident despite the women’s alleged resistance. 

Türkan

On 5 July 1998 Mr Türkan claimed that he was arrested while working at a tea shop in Istanbul’s Esenler Bus Terminal and taken to the building’s police station. His head covered, police officers kicked, punched and beat him. They then tried to strangle him and banged his head against a wall. 

The police submitted that the applicant had been arrested for drunk and disorderly behaviour and in particular being involved in a fight in the bus terminal. 

When released from police custody on 6 July 1998, the applicant sought medical help from the Human Rights Foundation of Turkey. He was subsequently examined by four different doctors from the Human Rights Foundation, Marmara Nuclear Medicine Institute, the Nuclear Medicine Department of the Cerrahpaşa Medical Faculty and a Committee of Experts of the Forensic Medicine Institute. All four doctors concluded that the injuries found on the applicant’s body had been caused by physical trauma and that he was unfit for work for five days. 

On 21 July 1998 the applicant filed a complaint with Eyüp Chief Public Prosecutor’s Office. The authorities launched an investigation into his allegations and ultimately pressed charges against three police officers under Article 245 of the former Criminal Code for ill-treating the applicant. When interviewed the applicant gave a detailed description of the ill-treatment as well as of the police officers involved. In subsequent statements at hearings before Eyüp Criminal Court and Batman Assize Court he reiterated his complaints and again described in detail the ill-treatment to which he had been subjected. The three accused police officers were also questioned; they all denied the allegations against them and claimed that the bruising found on the applicant’s body had been caused by the fight in the bus terminal. 

Ultimately, however, Eyüp Criminal Court suspended the proceedings against the officers under Law no. 4616. The applicant unsuccessfully challenged that decision. 

2. Procedure and composition of the Court

The application in the case of Atalay was lodged with the European Court of Human Rights on 18 September 2002; in the case of Dur on 27 May 2003; and, in the case of Türkan on 9 July 2004. 

Judgments were given by Chambers of seven judges, composed as follows: 

Atalay and Dur 

Françoise Tulkens (Belgian), President, 
 Ireneu Cabral Barreto (Portuguese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 András Sajó (Hungarian), 
 Nona Tsotsoria (Georgian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

Türkan 

Françoise Tulkens (Belgian), President,
 Antonella Mularoni (San Marinese),
 Ireneu Cabral Barreto (Portuguese),
 Danutė Jočienė (Lithuanian),
 Dragoljub Popović (Serbian),
 Nona Tsotsoria (Georgian),
 Işıl Karakaş (Turkish), judges,

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment3

Complaints 

Relying on Article 3 (prohibition of inhuman or degrading treatment and lack of effective investigation), Article 6 § 1 (right to a fair trial) and Article 13 (right to an effective remedy), all three applicants alleged that they were subjected to ill-treatment by the police and that the investigations into their allegations were inadequate. Mr Atalay further complained that the Turkish authorities failed to punish those responsible for his ill-treatment. 

Article 3 

Ill-treatment 

In the case of Atalay, the Court observed that the Government had not challenged the veracity of the applicant’s allegations of ill-treatment. Furthermore, Beyoğlu Criminal Court of First Instance’s decision of 29 February 2000 had amounted to acknowledgement that the applicant had been ill-treated.

Despite that decision and, even though a maximum of five years’ imprisonment could have been imposed on the police officer found guilty of ill-treating the applicant, he had been given a lenient three-month prison sentence. There had therefore been a clear disproportion between the gravity of the offence in question and the punishment imposed. Indeed, the sentence had even been reduced on the ground that the applicant had provoked the police officers. The Court reiterated the absolute nature of the prohibition of torture or inhuman or degrading treatment or punishment, irrespective of the victim’s conduct. 

Furthermore, the criminal proceedings against the other two officers had been suspended. The Court found that the Turkish criminal-law system, as applied in the applicant’s case, had proven to be far from rigorous and had had no dissuasive effect. Nor had it provided adequate redress for the ill-treatment to which the applicant had been subjected. 

The Court therefore concluded that there had been a violation of Article 3. 

In the case of Dur, the Court first observed that the findings of the medical report of 27 October 1998 were consistent with the applicant’s allegations. Furthermore, the parties did not dispute that the applicant’s injuries had resulted from the use of force by the State security forces.

The Government’s justification for the use of that force had been refuted by Beyoğlu Assize Court’s judgment of 4 November 1999 according to which the applicant and other women had simply gone to the Motherland Party building in order to hold a meeting in their capacity as a civil-society movement. Nor did that court find evidence that the applicant or the other women had taken a hostage, beaten anyone, resisted arrest or attacked the police officers. 

The Court therefore considered that the Turkish Government had failed to provide credible arguments to demonstrate that the use of force against the applicant had been indispensable and concluded that Turkey was responsible for the applicant’s injuries, in violation of Article 3. 

Similarly, in the case of Türkan, the findings of the four medical reports submitted by the applicant were consistent with the applicant’s allegation that he had been beaten, kicked and punched.

Regrettably, however, there was no arrest protocol or medical report to indicate the conditions of the applicant’s arrest or his state of health at that point. The Court did not therefore find it convincing that the applicant’s injuries had been caused by a fight before his being taken into police custody. 

Indeed, the applicant had been unequivocal in his statements to the investigating authorities about where, how and by whom he had been ill-treated. Nor had the judicial authorities subsequently made any attempt to question the people with whom the applicant had allegedly been in a fight or possible eyewitnesses. 

Bearing in mind the Turkish authorities’ obligation to account for injuries caused to persons within their custody, and in the absence of any convincing explanation concerning the origin of the physical trauma noted in the applicant’s four medical reports, the Court considered that the Government had failed to provide a plausible explanation as to how the applicant’s injuries had occurred. It therefore concluded that those injuries had been the result of treatment for which the Turkish Government was responsible, in violation of Article 3. 

Investigation 

In the case of Dur the applicant had been examined by a doctor immediately after the incident on 27 October 1998. It was not, however, until five months later, when the applicant had lodged a complaint, that an investigation had been launched.

Moreover, there had been serious shortcomings in the way that investigation had been carried out. The public prosecutor had made no attempt to obtain statements from any other women who had been present at the time of the incident. Nor had he summoned other officers who had been on duty or identified other potential witnesses who had been at the Motherland Party’s building, other than the person who alleged having been taken hostage. 

Moreover, the decision not to prosecute F.M.S. had been made on 8 October 1999 without even waiting for Beyoğlu Assize Court’s judgment which had established the facts surrounding the incident and had concluded that the applicant and the other women had not taken part in an illegal meeting or resisted the police. Even worse, Istanbul Assize Court later upheld the prosecutor’s decision even though Beyoğlu Assize Court had already acquitted the applicant. 

The Court therefore found that the investigation into the applicant’s allegations of ill-treatment had not been adequate, in further violation of Article 3. 

In the case of Türkan, the proceedings brought against the accused police officers had not produced any concrete results owing to the qualification of the alleged offence as ill-treatment under Article 245 of the Criminal Code which allowed for the criminal proceedings against the officers to be suspended. That had effectively amounted to letting the officers enjoy virtual impunity, despite the evidence against them. Consequently, the Turkish criminal-law system, as applied in the applicant’s case, had proven to be far from rigorous and had had no dissuasive effect. 

Given the authorities’ failure to pursue the criminal proceedings against the officers which could have lead to the determination of their guilt and punishment, the Court did not consider that the proceedings had been sufficiently thorough and effective, in further violation of Article 3. 

Articles 6 and 13 

In the cases of Dur and Türkan the Court found that there was no need to examine separately the complaints under Articles 6 and 13. 

Dönmüş and Kaplan v. Turkey (9908/03)

	Date 
	20080131 

	Article 
	3, 13 

	Decision 
	violation 


CHAMBER JUDGMENT DÖNMÜŞ AND KAPLAN v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Dönmüş and Kaplan v. Turkey (application no. 9908/03). 

The Court held unanimously that there had been: 

· a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights as regards the ill-treatment to which the applicants were subjected on police premises; and

· a violation of Article 13 (lack of an effective investigation) as regards the Turkish authorities’ failure to carry out an effective investigation.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 8,000 euros (EUR) each in respect of non-pecuniary damage and EUR 2,800 jointly for costs and expenses. (The judgment is available only in French.) 

1. Principal facts

The applicants, Mehmet Sait Dönmüş and Mehmet Ali Kaplan, are Turkish nationals who were born in 1959 and 1973 and live in Turkey and Finland respectively. 

They were arrested on 30 June 2000 on suspicion of aiding and abetting an illegal organisation, following searches of their homes, and were both taken into police custody. 

The Government disputed the applicants’ allegations. 

Mr Dönmüş alleged that after being arrested, he had been taken to the gendarmerie station in Silvan (Turkey), where gendarmes had tied his hands behind his back and blindfolded him. He had received electric shocks through one of the toes on his right foot, his right thumb and his penis for about three hours. He had then been led into another room, where he had stayed sitting on a stool until the following day. Mr Kaplan stated that the Silvan gendarmes had likewise tied his hands behind his back and blindfolded him and had squeezed his testicles. He also alleged that he had been beaten and insulted. 

The applicants explained that they had been questioned by the public prosecutor at Diyarbakır State Security Court on 5 July 2000 and released later that day. 

The applicants underwent medical examinations on 30 June and 1, 2, 3, 5 and 7 July 2000. The medical reports drawn up on 1 July noted the presence of a scab-covered scratch on Mr Dönmüş’s right elbow and wrists and a red patch measuring 5 cm by 6 cm in Mr Kaplan’s lumbar region. The reports of 11 July noted the presence of injuries that had partly healed and were partly covered with scabs on Mr Dönmüş’s wrists and injuries to Mr Kaplan’s left elbow. They were prescribed sick-leave for three days and one day respectively. However, the other medical reports did not mention any signs of assault on the applicants’ bodies. 

On 25 October 2000 the public prosecutor instituted proceedings against two gendarmes, İdris Yıldırım and Tuncay Beden, for ill-treatment. The gendarmes were acquitted in April 2001 by the Diyarbakır Assize Court, whose decision was based in particular on statements by the gendarmes and the applicants and on the medical reports. Mr Dönmüş and Mr Kaplan stated that the gendarmes standing trial were not the same ones who had subjected them to ill-treatment. 

On 23 September 2002 the Assize Court lodged a criminal complaint with the Diyarbakır public prosecutor’s office with a view to identifying the officers from the gendarmerie intelligence branch and the security police. The criminal proceedings are currently pending before the Silvan public prosecutor’s office. 

Alongside those proceedings, the applicants lodged a complaint on 7 July 2000 against the Regional Director of Health, Dr Emirhan Yardan, alleging that he had pressured medical staff into amending the medical reports. On 15 January 2001 Dr Yardan was found guilty as charged and was sentenced to ten months’ imprisonment, converted into a fine, and was barred from the civil service for two months and 15 days, the latter penalty being suspended. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 27 February 2003. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Boštjan M. Zupančič (Slovenian), President, 
 Corneliu Bîrsan (Romanian), 
 Rıza Türmen (Turkish), 
 Elisabet Fura-Sandström (Swedish), 
 Egbert Myjer (Dutch), 
 Ineta Ziemele (Latvian), 
 Isabelle Berro-Lefèvre (Monegasque), judges, 

and also Santiago Quesada, Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Articles 3 (prohibition of inhuman or degrading treatment) and 13 (right to an effective remedy), the applicants alleged that they had been ill-treated while in custody at the gendarmerie station and that they had not had an effective remedy in respect of their allegations. 

Article 3 

As to the alleged ill-treatment 

The Court reiterated that any injuries sustained by a person who was in custody entirely under the control of police officers gave rise to strong presumptions of fact, and that it was the Government’s duty to provide a plausible explanation of how those injuries were caused. 

In the applicants’ case the Court observed that the Turkish Government had not provided any plausible explanation as to the discrepancy between the various medical reports. It also emphasized the importance of the conviction of the Regional Director of Health. In addition, it noted that marks had been observed on the applicants’ bodies in the reports drawn up on 11 July 2000 and that it had not been argued that they dated from before the applicants’ time in police custody. The initial medical examinations had therefore not been carried out properly. 

Furthermore, neither the criminal investigation by the public prosecutor’s office nor the criminal proceedings before Diyarbakır Assize Court had provided any explanations as to the cause of the injuries. The second set of criminal proceedings was still pending before the Silvan public prosecutor’s office. 

The Court accordingly concluded that the injuries found on the applicants’ bodies, which were corroborated by unrebutted physical evidence, constituted a violation of Article 3. 

As to the alleged lack of an effective investigation 

The Court reiterated that where an individual made a credible assertion that he had suffered treatment infringing Article 3 at the hands of the police, there should be an effective official investigation capable of leading to the identification and punishment of those responsible. 

With regard to the criminal investigation conducted in the applicants’ case, the public prosecutor’s office had not taken the trouble to interview the officers of the gendarmerie intelligence branch and the security police who had questioned the applicants. The Court considered that the public prosecutor’s office should have identified and interviewed them at the time of the preliminary investigation, before the case had even come to trial. Furthermore, the gendarmes who had been acquitted had stated, when giving evidence, that they had not been responsible for the ill-treatment to which the applicants had been subjected. 

The Court further noted that more than seven years after the events, there had still been no progress in the second investigation initiated by the public prosecutor’s office. 

It therefore held that the investigations carried out had not been sufficiently thorough and effective, in breach of Article 3. 

Article 13 

Having regard to its finding of a violation of Article 3 on account of the lack of an effective investigation, the Court considered that there was no need for a separate examination of the complaint under Article 13. 

Enzile Özdemir v. Turkey (54169/00)

	Date 
	20080108 

	Article 
	2, 3, 5, 14 

	Decision 
	violation 


Press release issued by the Registrar 

CHAMBER JUDGMENT ENZİLE ÖZDEMİR v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Enzile Özdemir v. Turkey (application no. 54169/00). 

The Court held, unanimously, that there had been: 

· a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the disappearance and presumed death of Mehmet Özdemir; 

· a violation of Article 2 of the Convention on account of the failure to carry out an effective investigation into the circumstances in which Mehmet Özdemir disappeared; 

· a violation of Article 3 (prohibition of inhuman or degrading treatment) concerning Enzile Özdemir; 

· no violation of Article 3 concerning Mehmet Özdemir; 

· a violation of Article 5 (right to liberty and security) concerning Mehmet Özdemir; and 

· no violation of Article 14 (prohibition of discrimination). 

Under Article 41 (just satisfaction), the Court awarded the applicant 40,000 euros (EUR) in respect of pecuniary damage, EUR 23,500 in respect of non-pecuniary damage and EUR 2,176 for costs and expenses. (The judgment is available only in English.) 

1. Principal facts

The applicant, Enzile Özdemir, is a Turkish national who was born in 1953 and lives in the village of Bağivar, Diyarbakır. She is married to Mehmet Özdemir with whom she has eight children. 

The case concerned Ms Özdemir’s allegations that her husband was abducted and killed by Turkish security forces and that the authorities failed to carry out an adequate and effective investigation into her allegations. 

Ms Özdemir submitted that her husband, a member of HADEP (People’s Democracy Party), had been harassed by the security forces and had had criminal proceedings brought against him in 1995 and 1997 on charges of involvement with the PKK (The Kurdistan Workers’ Party). 20 days before her husband disappeared, their home had been raided and he had allegedly been instructed to report to the police every day. 

On 26 December 1997, Ms Özdemir alleged that, according to eye-witnesses, her husband, sitting in a coffee house with friends, was approached by armed men in civilian clothes and then forcibly taken away in a taxi. 

On 29 December 1997 Ms Özdemir lodged a complaint with the Public Prosecutor’s Office at Diyarbakır State Security Court requesting information as to the whereabouts of her husband. Her complaint was stamped “taken into custody by Security Directorate”. She was later informed that it had been stamped by mistake and her husband was not in custody. 

Ms Özdemir made other complaints to the Diyarbakır authorities, namely the Public Prosecutor’s Disappearance Bureau and the Security Directorate, as well as to the Human Rights Commission of the Turkish National Assembly. In each complaint, she repeated the date, place and manner in which her husband had been abducted. She maintained that she could not name eye-witnesses to the abduction as they were afraid to testify. 

The public prosecutor opened an investigation almost immediately after the disappearance. Custody records were checked, Ms Özdemir and her sister-in-law were interviewed and the security forces were regularly requested to provide updated information as to developments in the case. The security forces repeatedly denied that Mehmet Özdemir was in custody. 

On 19 December 2003 the prosecutor decided not to open criminal proceedings regarding Mehmet Özdemir’s abduction. The official enquiry into his disappearance was left open until the end of 2007. 

Ms Özdemir has had no news of her husband for more than ten years and she presumes that he must be dead. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 7 September 1999. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Nicolas Bratza (British), President, 
 Josep Casadevall (Andorran), 
 Giovanni Bonello (Maltese), 
 Riza Türmen (Turkish), 
 Kristaq Traja (Albanian), 
 Stanislav Pavlovschi (Moldovan),
 Lech Garlicki (Polish), judges, 

and also Fatoş Aracı, Deputy Section Registrar. 

3. Summary of the judgment2 

Complaints 

Relying on Article 2 (right to life), Article 5 (right to liberty and security) and Article 13 (right to an effective remedy), the applicant alleged that her husband had been abducted and killed by Turkish security forces and that the authorities had failed to carry out an adequate and effective investigation into those allegations. Also relying on Article 3 (prohibition of inhuman or degrading treatment), she further alleged that her husband had probably been subjected to ill-treatment in detention and complained about the anguish and uncertainty she had suffered from not knowing of her husband’s whereabouts. Lastly, she alleged that her husband had been subjected to discrimination on account of his Kurdish ethnic origin and political opinions, in breach of Article 14 (prohibition of discrimination). 

Decision of the Court 

Article 2 

Concerning the disappearance and presumed death of Mehmet Özdemir 

The Court noted the circumstances surrounding Mr Özdemir’s disappearance, particularly the criminal proceedings against him, and recalled that it had previously found that the disappearance in south-east Turkey in the mid-1990s of a person suspected by the authorities of involvement with the PKK could be considered life-threatening. Indeed, Ms Özdemir’s claims concerning the way in which her husband had been abducted were credible and similar to other such disappearances reported at that time. 

Furthermore, Ms Özdemir’s version of events had been consistent and her allegations, although denied, had not been challenged by the Government. 

No news having been heard of Mr Özdemir for more than ten years, the Court came to the conclusion that he had to be presumed dead following unacknowledged detention. No explanation had been given by the Turkish authorities as to what had occurred following that detention. The Court therefore found that the responsibility for his death lay with Turkey and held that there had been a violation of Article 2. 

Concerning the alleged inadequacy of the investigation 

The Court found that there had been striking omissions to the prosecutor’s investigation which had not gone beyond the most basic procedural steps. It was struck by the fact that the prosecutor had made no attempt to identify possible eye-witnesses, such as the owner of the coffee house, the waiters or nearby shopkeepers, to an abduction which had occurred in a public place. No attempt had been made either to clarify why the applicant’s complaint of 29 December 1997 had received an official stamp. It had simply been dismissed as a mistake. 

The Court therefore concluded that the investigation carried out had been inadequate, in further violation of Article 2. 

Article 3 

Concerning Mehmet Özdemir 

The Court noted that there was no evidence, namely eye-witness testimony or Mr Özdemir’s physical remains, to establish exactly how he had died and was therefore unable to find beyond all reasonable doubt that he had been subjected to ill-treatment. Consequently, the Court held that there had been no violation of Article 3 as concerned Mr Özdemir. 

Concerning Enzile Özdemir 

The Court found that the applicant had suffered for ten years, and continued to suffer, distress and anguish as a result of the disappearance of her husband and of her inability, despite her persistent efforts, to find out what had happened to him. She had never received any plausible explanation as to what had become of her husband following his detention apart from denials or simply having been informed that an investigation had been ongoing. The manner in which her complaints had been dealt with by the authorities had to be considered to constitute inhuman treatment, in violation of Article 3. 

Article 5 

The Court found it to be a serious failing that, apart from the applicant’s stamped complaint of 29 December 1997, there was no official trace of her husband’s detention. 

Furthermore, the Court’s findings in relation to Article 2 left no doubt that the authorities had failed to take prompt and effective measures to safeguard Mr Özdemir against the risk of disappearance. 

Accordingly, the Court found that Mr Özdemir had been held in unacknowledged detention, in violation of Article 5. 

Article 13 

The Court held unanimously that it was not necessary to examine separately the applicant’s complaint under Article 13. 

Article 14 

The Court found that there was no evidence in the case file to substantiate the applicant’s allegation that her husband had been a deliberate target of a forced disappearance on account of his ethnic origin or his political opinions. There had therefore been no violation of Article 14. 

Ercüment Yıldız v. Turkey (46048/06)

	Date 
	20080610 

	Article 
	5(3), 6(1) 

	Decision 
	violation 


Violation of Article 5 § 3 

Violation of Article 6 § 1 (length) 

Ercüment Yıldız v. Turkey (no. 46048/06)

The applicant, Ercüment Yıldız, is a Turkish national who was born in 1977. 

In November 1996 he was arrested and placed in pre-trial detention on suspicion of being a member of the PKK (Workers’ Party of Kurdistan), considered an illegal armed organisation. He was charged, in December 1996, with fostering territorial separatism and participating in related terrorist activities as a leading member of the organisation in question. According to the material in the file, the criminal proceedings against him are still pending. Relying on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), he complained about the length of his pre-trial detention and of the proceedings against him, and about the fact that he was not brought before a judge promptly after his arrest. 

The Court held unanimously that there had been violations of Article 5 § 3 and Article 6 § 1 and awarded the applicant EUR 12,600 for non-pecuniary damage and EUR 1,129 for costs and expenses. (The judgment is available only in French.) 

Erdal Aslan v. Turkey (1705/03)

	Date 
	20081202 

	Article 
	3, 5, 6(1) 

	Decision 
	violation 


The applicant, Erdal Aslan, is a Turkish national who was born in 1977 and at the relevant time was imprisoned in Bartın (Turkey). 

Mr Aslan was arrested on 29 April 1996 in the context of a police operation concerning a bomb plot attributed to the TKEP/P (Communist Party of the Workers of Turkey/Leninist), an illegal armed organisation. He was held in police custody until 14 May 1996, then placed in pre-trial detention. A forensic report prepared on 13 May 1996 concluded that the applicant required three days’ sick leave on account of partially blood-filled injuries to the soles of his feet and his toes. The applicant was convicted at final instance on 6 May 2003, and sentenced to life imprisonment for armed activities aimed at overturning the constitutional order. 

Relying on Article 3 (prohibition of inhuman or degrading treatment), the applicant alleged that he had been subjected to ill-treatment during his detention in police custody and complained about the lack of an effective investigation into his allegations, since the criminal proceedings against the accused police officers had become time-barred. He also relied on Articles 5 (right to liberty and security), 6 (right to a fair hearing), 13 (right to an effective remedy) and 14 (prohibition of discrimination). 

The Court noted that the Turkish Government had not provided plausible explanations as to the origin of the injuries in question. It therefore considered that the injuries found on the applicant’s body had originated in the treatment sustained during his period in police custody, for which the State was responsible. As that treatment could only have been inflicted intentionally, in order to obtain a confession or information, it amounted to “torture”. The Court therefore concluded that there had been a violation of Article 3. 

In addition, the Court considered that the national authorities had not shown the diligence and decisiveness required in view of the seriousness of the circumstances, in order to prevent any appearance of tolerance for the illegal acts committed by State agents and to complete the proceedings before they became time-barred, in further violation of Article 3. 

The Court noted that during his detention in police custody the applicant had been deprived of the assistance of a lawyer, and that he had given a detailed confession and provided self-incriminating evidence. The disputed confessions had been used, at least in part, as the basis for his conviction, although they had been obtained in violation of Article 3, and thus in violation of the right not to incriminate oneself. Consequently, the Court concluded that there had been a violation of Article 6 §§ 1 and 3 (c)). 

Furthermore, noting that the overall duration of the pre-trial detention to which the applicant was subjected – more than five years and seven months – was excessive, the Court concluded that there had been a violation of Article 5 § 3. It also concluded that there had been a violation of Article 5 § 4 on account of the absence of an effective remedy that would have enabled the lawfulness of the deprivation of liberty imposed on the applicant to be verified. 

Finally, the Court held that it was unnecessary to examine the remainder of the complaints under Articles 5, 6, 13 and 14 and awarded Mr Aslan EUR 20,000 in respect of non-pecuniary damage. (The judgment is available only in French.) 

Erdoğan Yılmaz and Others v. Turkey (19374/03)

	Date 
	20081014 

	Article 
	3 

	Decision 
	violation 


Violation of Article 3 (torture and investigation) 

Erdoğan Yılmaz and Others v. Turkey (no. 19374/03)

Violation of Article 3 (treatment and investigation) 

Mehmet Eren v. Turkey (no. 32347/02)

The applicants in the first case are seven Turkish nationals. Erdoğan Yılmaz, Ayşe Yılmaz, Birsen Kaya, Sırma Yeter, Mustafa Yeter and Ayşe (Yeter) Yumli who were born in 1960, 1955, 1974, 1924, 1955, and 1970 respectively and live in Turkey, and Dursun Yeter who was born in 1957 and lives in Austria. Sırma Yeter, Mustafa Yeter, Dursun Yeter and Ayşe (Yeter) Yumli are the relatives of Süleyman Yeter, now deceased, who was arrested by police officers on 22 February 1997 on suspicion of membership of an illegal organisation, namely the MLKP (Marxist Leninist Communist Party). The same day, Erdoğan Yılmaz, Ayşe Yılmaz and Birsen Kaya were arrested on suspicion of involvement in the activities of the MLKP.

The applicant in the second case is Mehmet Eren, a Turkish national who was born in 1968 and lives in Diyarbakır (Turkey). He is a journalist. He was taken into custody by police officers from the Anti-Terrorist Branch of the Diyarbakır Police Headquarters along with 108 other persons. At the time of the arrest, the applicant and the other arrestees were in the Diyarbakır branch of the People’s Democracy Party (HADEP), where demonstrations and hunger strikes were allegedly being organised, in order to protest about the arrest of Abdullah Öcalan.

The first three applicants in the case of Erdoğan Yılmaz and Others and Mehmet Eren complained that they were ill-treated in police custody and that the domestic authorities failed to carry out an effective investigation into their allegations. The remaining applicants raised the same allegations in respect of their relative. All the applicants relied on Article 3 (prohibition of inhuman or degrading treatment and lack of an effective investigation). Mr Eren also relied on Article 6 § 1 (right to a fair trial). 

In the case of Erdoğan Yılmaz and Others the Court considered that the ill-treatment complained of had been inflicted intentionally by police officers for the purpose of extracting confessions and that that ill-treatment had therefore amounted to torture, in breach of Article 3. In the case of Mehmet Eren the Court found in particular that the Turkish Government had not given any plausible explanation as to the cause of the injuries sustained by the applicant in police custody. Those injuries had therefore been the result of serious ill-treatment for which the Government had been responsible, in violation of Article 3. 

In both cases the Court found that the Government had failed to carry out an effective or adequate investigation into the applicants’ allegations, in further violation of Article 3. 

Lastly, in the case of Mehmet Eren, the Court held that there was no need to examine separately the applicant’s complaint under Article 6. 

In respect of non-pecuniary damage, the Court awarded EUR 15,000, each, to Erdoğan Yılmaz, Ayşe Yılmaz and Birsen Kaya; EUR 15,000, jointly, to Sırma Yeter, Mustafa Yeter, Dursun Yeter and Ayşe (Yeter) Yumli; and, EUR 7,500 to Mr Eren. The applicants in the case of Erdoğan Yılmaz and Others were awarded EUR 5,000, jointly, for costs and expenses. (The judgment is available only in English.) 

Eriş v. Turkey (28268/02)

	Date 
	20080108 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (length) 

Eriş v. Turkey (no. 28268/02)

The applicant, Ali Eriş, is a Turkish national who was born in 1932 and lives in Istanbul. The case concerned Mr Eriş’s complaint about having been ill-treated when arrested by the police in September 1999 and the length (more than six years and seven months) of the criminal proceedings against him on charges of taking part in an illegal demonstration. The Court found that the evidence in the case file did not prove beyond a reasonable doubt that excessive force had been used to arrest the applicant and declared, unanimously, that the applicant’s complaint under Article 3 (prohibition of inhuman or degrading treatment) and Article 13 (right to an effective remedy) was inadmissible. The Court held unanimously that there had been a violation of Article 6 § 1 (right to a fair trial within a reasonable time) and awarded the applicant EUR 900 in respect of non-pecuniary damage. (The judgment is available only in English.) 

Erseven and Others v. Turkey (27225/02)

	Date 
	20080124 

	Article 
	6(1) 

	Decision 
	violation 


(Three applicants) Violation of Article 6 § 1 (fairness) 

Erseven and Others v. Turkey (no. 27225/02) 

The applicants, İlhami Erseven, Hikmet Yıldırım, Veli Ateş, İsmail Öztorun, Ellez Duman, İsmail Kaya, Kenan Atakul, Süleyman Çetinkaya and Bekir Arslan are all Turkish nationals who live in Turkey. They were born in 1954, 1957, 1961, 1965, 1960, 1956, 1959, 1964 and 1958 respectively. 

All nine applicants were members of the Pir Sultan Abdal Cultural Association, a non-governmental organisation. Relying on Article 6 § 1 (right to a fair trial), they complained that the criminal proceedings against them had been unfair, in particular that they had been denied a public hearing. 

The Court held unanimously that Kenan Atakul, Hikmet Yıldırım and Ellez Duman had been prevented from exercising their defence rights properly and concluded that there had been a violation of Article 6 § 1 in respect of those applicants. It also held unanimously that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained by them. They were awarded EUR 1,500, jointly, for costs and expenses. The Court declared the remainder of the application inadmissible in respect of the other six applicants. (The judgment is available only in English.) 

Erten v. Turkey (10477/02)

	Date 
	20080717 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (length) 

Erten v. Turkey (no. 10477/02)

The applicant, Hüseyin Erten, is a Turkish national who was born in 1946 and lives in Ankara. 

In June 1996 the applicant was arrested and charged with criminal bankruptcy. In April 2003 the Turkish courts discontinued the proceedings because the limitation period had expired. The applicant complained that the proceedings against him had been excessively lengthy and relied on Article 6 § 1 (right to a fair trial within a reasonable time). 

The Court held unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 3,500 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.) 

Erükçü v. Turkey (4211/02)

The Court found the above violation in this case in which the applicant complained that he had been tried as a civilian by a military court. 

	Date 
	20081113 

	Article 
	6(1) 

	Decision 
	violation 


Evrim Öktem v. Turkey (9207/03)

	Date 
	20081104 

	Article 
	2 

	Decision 
	violation 


CHAMBER JUDGMENT EVRİM ÖKTEM v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Evrim Öktem v. Turkey (application no. 9207/03). 

The Court held unanimously that there had been: 

· a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the excessive use of force against the applicant, and, 

· a violation of Article 2 of the Convention on account of the de facto impunity granted to the police officer in question. 

Under Article 41 (just satisfaction), the Court awarded the applicant 16,000 euros (EUR) in respect of non-pecuniary damage. (The judgment is available only in French.) 

1. Principal facts

The applicant, Evrim Öktem, is a Turkish national who was born in 1981 and lives in Istanbul. 

The case concerns a bullet injury sustained by the applicant, who was 14 years old at the relevant time, during a demonstration that three police officers had attempted to break up using their firearms. 

According to the Turkish Government, on 7 November 1995 three plain-clothes police officers, one of whom was R.Ç., were on patrol in the vicinity of Barbaros school in Bağcılar in an unmarked car when they noticed seven or eight youths hanging a banner up on the school gates on behalf of Devrimci Öğrenci Birliği (Revolutionary Organisation of Students). They ordered them to stop, but to no avail. Instead, they were threatened by iron bars and by sticks being brandished by some of the participants. At this, the police officers first reacted by firing warning shots in the air. The demonstrators dispersed down alley ways pursued by the police officers, who continued firing warning shots and ordering them to stop. It was then that R.Ç. noticed the applicant, who had been injured below by the knee by a stray bullet. 

The applicant said that she had been at the scene of the incident purely by chance. 

The police officer R.Ç. immediately took her to Bağcılar civilian hospital. The final medical report drawn up in March 1996 confirmed that she had sustained a bullet wound incapacitating her for 60 days. Forensic tests carried out on R.Ç.’s service weapon identified it as the weapon from which the shot had been fired. 

The applicant’s father lodged a criminal complaint against R.Ç. 

R.Ç. was questioned on 17 April 1996 and stated that, when confronted with the demonstrators, he had first requested reinforcements but that the demonstrators had rapidly gone on the offensive, chanting that this was to be the place of his grave. He added that he had had to fire shots in the air in an effort to discourage them, that he had also fired at the ground and that a bullet had ricocheted and hit the applicant. The next day the Bakırköy Principal Public Prosecutor instituted criminal proceedings against him. 

In October 2000 the Bakırköy Criminal Court acquitted R.Ç. 

However, following an appeal on points of law by the applicant, that judgment was set aside on the ground that judgment against R.Ç. should be deferred under Law no. 4616, providing for the deferral of conviction in respect of certain offences committed before 23 April 1999. 

Accordingly, the Criminal Court re-examined the case and decided, in September 2002, to defer pronouncement of the verdict in respect of R.Ç. An objection by the applicant was dismissed. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 5 January 2003. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 Ireneu Cabral Barreto (Portuguese), 
 Vladimiro Zagrebelsky (Italian), 
 Dragoljub Popović (Serbian), 
 Danutė Jočienė (Lithuanian), 
 András Sajó (Hungarian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

Ms Öktem submitted that the police officer R.Ç. had made excessive use of his firearm against her in circumstances that had not justified it, and complained of the trauma she had suffered on account of having sustained a bullet wound. She also complained of the inadequacy of the judicial response to her allegations. She relied on Articles 2 (right to life), 3 (prohibition of inhuman or degrading treatment), 6 § 1 (right to a fair trial within a reasonable time) and 13 (right to an effective remedy). 

Decision of the Court 

Article 2 

The authorities’ duty to protect the applicant’s right to life 

The Court noted that the three police officers had launched an impromptu operation on their own initiative, which had led to developments to which R.Ç. had reacted with the use of his weapon in both an uncontrolled and a dangerous manner. 

The Court could not accept that the use of force in the present case had been based on the police officer’s honest belief that he was under genuine threat from the few demonstrators in question, still less the applicant, who was 14 years old at the time. Nor, in all probability, had R.Ç.’s decision met the criteria laid down in the relevant Turkish regulations. 

The Court observed, however, that R.Ç. had enjoyed a great autonomy of action and taken unconsidered initiatives, which would probably not have been the case if he had had the benefit of proper training and instructions or, at least, if the department from which he had requested reinforcements had given him clear and adequate directives. 

Furthermore, it appears likely that if the situation degenerated in that way it was because at the relevant time the system in place did not afford clear guidelines and criteria governing the use of force in peacetime. 

Consequently, the Court held that there had been a violation of Article 2 on account of the use of force against the applicant by the police officer R.Ç., which had gone beyond that which could reasonably be deemed necessary, and of the inadequacy of the system of safeguards provided by domestic law against such conduct. 

Adequacy of the proceedings brought against the police officer 

The Court observed that judgment against the police officer R.Ç. was deferred under Law no. 4616, thus affording him de facto impunity. 

The Court has already held on a number of occasions that in such circumstances, far from being rigorous, the Turkish criminal system had no dissuasive effect capable of ensuring the effective prevention of illegal acts on the part of State agents of the type complained of by the applicant. Accordingly, the Court held that there had been another violation of Article 2 in that regard. 

Articles 3, 6 § 1 and 13 

Having regard to its conclusion under Article 2, the Court held that it was not necessary to give a separate ruling on the complaints lodged under Articles 3, 6 § 1 and 13. 

Fahrettin Aydın v. Turkey (31695/02)

	Date 
	20080129 

	Article 
	13 

	Decision 
	violation 


Violation of Article 13 

Fahrettin Aydın v. Turkey (no. 31695/02)

The applicant, Fahrettin Aydın, is a Turkish national who was born in 1963 and lives in Diyarbakır (Turkey). He is a history teacher. 

Relying, in particular, on Articles 11 (freedom of assembly and association) and 13 (right to an effective remedy), Mr Aydın alleged that he was transferred to a school in Giresun (Turkey) in reprisal for his trade union activities and that he had no effective remedy with which to challenge that decision. 

The Court noted that it had examined similar cases on previous occasions and had found violations of Article 13 concerning the lack of an effective remedy under Turkish law whereby the applicant could have challenged the administrative act which had ordered his transfer to another city. It therefore held unanimously that there had been a violation of Article 13 and awarded Mr Aydın EUR 500 for non-pecuniary damage. The remainder of the application was declared inadmissible. (The judgment is available only in English.) 

Fedai Şahin v. Turkey (21773/02)

	Date 
	20081021 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (length) 

Fedai Şahin v. Turkey (no. 21773/02)

The applicant, Fedai Şahin, is a Turkish national who was born in 1968 and lives in Kocaeli (Turkey). 

In November 1992 Mr Şahin was taken into custody in the course of a police operation against an illegal organisation. In May 2008 he was convicted of having been involved in armed attacks, several killings and robberies and sentenced to life imprisonment. The proceedings against him are currently still pending on appeal. 

Relying on Article 6 § 1 (right to a fair trial within a reasonable time), the applicant complained of the excessive length of the criminal proceedings against him. 

The Court held unanimously that there had been a violation of Article 6 § 1 on account of the proceedings against the applicant having already lasted almost 16 years. Mr Şahin was awarded EUR 13,000 in respect of non-pecuniary damage. (The judgment is available only in English.) 

Feti Ateş v. Turkey (28827/04)

	Date 
	20080610 

	Article 
	5(3) 

	Decision 
	violation 


Violation of Article 5 § 3 

Feti Ateş v. Turkey (no. 28827/04)

The applicant, Feti Ateş, is a Turkish national who was born in 1972 and lives in Edirne (Turkey). 

He was arrested on suspicion of belonging to an armed group and placed in pre-trial detention in September 1996. Even though he was released in March 2006, the proceedings against him are still pending. He complained about the length of his pre-trial detention and relied on Article 5 § 3 (right to liberty and security). 

The Court held unanimously that there had been a violation of Article 5 § 3. (The judgment is available only in French.) 

Fevzi Saygılı v. Turkey (74243/01)

	Date 
	20080108 

	Article 
	10, 13 

	Decision 
	violation 


Violation of Article 10 

Violation of Article 13 

No violation of Article 14 

Fevzi Saygılı v. Turkey (no. 74243/01)

The applicant, Fevzi Saygılı, is a Turkish national who was born in 1966 and lives in Istanbul. He is the owner of a daily newspaper Günlük Evrensel. The case concerned the applicant’s complaint about the ban on his newspaper of 23 July 2001 authorised by a state-of-emergency law in the Turkish provinces. The Court held unanimously that there had been a violation of Article 10 (freedom of expression) and Article 13 (right to an effective remedy) but no violation of 14 (prohibition of discrimination). The applicant was awarded EUR 2,500 in respect of non-pecuniary damage. (The judgment is available only in English.) 

Foka v. Turkey (28940/95)

	Date 
	20080624 

	Article 
	3, 5 

	Decision 
	no viol. 


No violation of Article 3 

No violation of Article 5 

Violation of Article 10 

Foka v. Turkey (no. 28940/95)

The applicant, Eleni Foka, is a Cypriot national who was born in 1947 and lives in Nicosia. She is a retired school teacher. At the relevant time she lived and worked in the village Ayia Triada in the Karpas region of northern Cyprus. 

The case concerned Ms Foka’s allegation that, on her way back to Ayia Triada in January 1995 from southern Cyprus where she had spent the Christmas holidays with her family, she was arrested and ill-treated by Turkish-Cypriot customs officers at the Ledra Palace checkpoint. She also alleged that her bag was searched and its contents (notably cassettes, books, a diary and a map) were confiscated and that she was persecuted because of her ethnic origin, religious beliefs and her opposition to the Turkish military occupation of the northern part of Cyprus. She relied on Articles 3 (prohibition of inhuman or degrading treatment), 5 (right to liberty and security), 10 (freedom of expression), 8 (right to respect for private and family life), 9 (freedom of thought, conscience and religion) and 14 (prohibition of discrimination). 

The Court held unanimously that there had been no violations of Articles 3 or 5, and that there had been a violation of Article 10. The Court further held unanimously that it was not necessary to examine whether there had been a violation of Articles 8, 9 and 14. Ms Foka was awarded EUR 300 in respect of pecuniary damage and EUR 5,000 for costs and expenses. (The judgment is available only in English.) 

Gemici v. Turkey (25471/02)

	Date 
	20081202 

	Article 
	6(1), 10 

	Decision 
	violation 


The applicant, Ahmet Gemici, is a Turkish national who was born in 1952 and lives in İzmir (Turkey). At the relevant time, he was the chairman of the local branch of the Labour Party (“EMEP”). 

On 16 November 1999 the police searched the branch’s premises and seized copies of a party magazine whose distribution and sale had been banned by an order issued on the same date. The applicant claimed that he had not been informed of the ban on the magazines in question. The prosecutor brought proceedings against the applicant for failure to comply with the ban. The İzmir District Court ordered the applicant to pay a fine of about 184 United States dollars, without holding a hearing. The criminal court dismissed the objection lodged by the applicant against his conviction, also without holding a hearing 

Relying in particular on Article 6 § 1 (right to a fair trial) and Article 10 (freedom of expression), the applicant alleged that his criminal conviction had infringed his right to freedom of expression and complained that the criminal courts had not held an audience. 

Noting that the applicant had never had an opportunity to appear in person before the judges who were called on to rule on his case, the Court held unanimously that there had been a violation of Article 6 § 1 on account of the failure to hold a hearing during the criminal proceedings against him. 

Moreover, the Court considered that the applicant’s conviction for possession of the prohibited magazines represented an interference with his right to freedom to communicate information and ideas, which was protected by Article 10. The Court emphasised that the refusal to comply with a judicial decision could only be considered reprehensible if the latter was brought to the knowledge of the individual concerned. It noted that there was nothing to indicate that the applicant had been informed of the decision to ban the magazine, and that the order had been issued on the same day as the police search. It considered that the applicant could not have foreseen, “to a degree that was reasonable”, that possession of the magazines in question could lead to criminal sanctions being imposed on him. It concluded that there had also been a violation of Article 10. The Court awarded the applicant EUR 180 in respect of pecuniary damage, and EUR 1,000 in respect of non-pecuniary damage. (The judgment is available only in French.) 

Gerçek v. Turkey (67634/01)

	Date 
	20080131 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Gerçek v. Turkey (no. 67634/01)

Rasim Aydın v. Turkey (no. 62597/00)

In these two cases the applicants complained in particular of the lack of independence and impartiality of Istanbul State Security Court in criminal proceedings against them. The Court held unanimously that there had been a violation of Article 6 § 1 (right to a fair hearing). In the case of Rasim Aydın it declared the complaint under Article 7 (no punishment without law) inadmissible. 

Getiren v. Turkey (10301/03)

	Date 
	20080722 

	Article 
	3 

	Decision 
	violation 


Three ill-treatment Chamber judgments concerning Turkey 

The European Court of Human Rights has today notified in writing three Chamber judgments1 - available only in English – in the cases of Getiren v. Turkey (application no. 10301/03), Kemal Kahraman v. Turkey (no. 39857/03) and Osman Karademir v. Turkey (no. 30009/03). 

The Court held, unanimously: 

· that in all three cases, there had been a violation of Article 3 (prohibition of torture and inhuman or degrading treatment) of the European Convention on Human Rights concerning the applicants’ ill-treatment in police custody; and,

· that in the cases of Getiren and Osman Karademir there had also been a violation of Article 3 of the Convention on account of the authorities’ inadequate investigation into the applicants’ allegations of ill-treatment. 

The Court further held unanimously that, in the case of Getiren, there had been: 

· a violation of Article 5 §§ 3 and 4 (right to liberty and security) on account of the applicant’s excessive length of detention on remand and the lack of a remedy by which he could challenge the lawfulness of that detention; and,

· a violation of Article 6 § 1 (right to a fair trial) concerning his right to remain silent and not to incriminate himself.

Under Article 41 (just satisfaction), in respect of non-pecuniary damage, the Court awarded 11,500 euros (EUR) to Mr Getiren’s brother, EUR 15,000 to Mr Kahraman and EUR 10,000 to Mr Karademir. For costs and expenses, the Court awarded EUR 1,500 to Mr Kahraman and EUR 3,000 to Mr Karademir. 

1. Principal facts

The applicants are three Turkish nationals: Neytullah Getiren who was born in 1959 and lived in Bursa (Turkey) until his death on 23 January 2003; Kemal Kahraman who was born in 1972 and lives in Istanbul; and, Osman Karademir, who was born in 1961 and also lives in Istanbul. 

All three cases concerned, in particular, the applicants’ allegations that they were subjected to ill-treatment in police custody. 

Getiren

On 14 March 1999 Mr Getiren was arrested in a flat during a police raid. He was suspected of being involved in the bombing of a shopping centre in Istanbul by the PKK (the Kurdistan workers’ party) which had caused 13 deaths. 

The arrest report drawn up the same day noted that, as the applicant had attempted to escape, there had been a physical struggle between him and the police. Also on the same day, the applicant was taken to hospital and examined by a doctor who noted that there was no sign of physical violence on his body. 

On 20 March 1999 two police officers drafted and signed a report which noted that the applicant, claiming that he was only answerable to the PKK, refused to make a statement. The applicant refused to sign the report. 

According to the applicant, while in police custody, he was beaten, suspended by his arms (“reverse hanging”) and immersed in cold water. Made to lie down, police officers walked and jumped on his back and perforated his eardrum by striking him over the head. 

On 21 March 1999 the applicant underwent four medical examinations: the reports noted injuries to his right shoulder blade, spine and lower back as well as a perforation of his right eardrum. 

The same day the applicant was brought before the Istanbul State Security Court public prosecutor: he denied the accusations against him and alleged that he had been ill-treated while in police custody. 

Subsequently an investigation was launched and criminal proceedings were brought against the two police officers who had questioned the applicant during his custody. On 8 June 1999 Fatih Public Prosecutor questioned those two officers. They stated that the applicant’s injuries had occurred when he had attempted to escape during the on-site inspection of the flat after his arrest. During the trial before Istanbul Assize Court, however, one of those officers submitted that he had not actually been present during the applicant’s arrest. On 27 July 2001 the Assize Court ordered the doctor who had recorded that the applicant’s eardrum had been perforated to examine the applicant again: he reported that the applicant had not suffered from a fresh ear injury. Ultimately, on 25 April 2002 that court, noting that the applicant had been beaten when having attempted to escape the on-spite inspection, found that the officers had not intentionally injured the applicant and therefore ordered their acquittal. 

In September 2002 the applicant was convicted of membership of the PKK and sentenced to 12 years and six months’ imprisonment. The courts considered that, by refusing to give any information to the police or to sign the document drawn up on 20 March 1999, the applicant had acted as a member of an illegal organisation. Given the length of his detention on remand he was immediately released. 

Kemal Kahraman

On 10 June 1999 Mr Kahraman was arrested on suspicion of being involved in three bombings in Istanbul. 

According to the applicant, during his questioning in police custody, he was beaten, suspended by his arms (“reverse hanging”) and hosed with cold water. 

On 14 June 1999 the applicant was examined by a doctor from the Istanbul Forensic Institute. The subsequent report noted numerous injuries on his body, in particular bruising and a scab covered wound, as well as pain in his arms. It concluded that the applicant had been subjected to physical violence. 

The applicant repeatedly requested the judicial authorities to bring criminal proceedings against the police officers who had tortured him and to disregard the extracted statements in the criminal proceedings against him. 

In October 2002 he was, however, convicted of being a member of the IBDA-C (Great Eastern Islamic Raiders’ Front) and sentenced to life imprisonment. 

Osman Karademir

On 25 May 2002 Mr Karademir was arrested on suspicion of theft and released the next day. 

The applicant alleged that, while in police custody he was punched, slapped, kicked and, taken to a cellar, where he was stripped naked and had electric shocks applied to his genitals. 

The applicant was medically examined on 25, 26 and 29 May 2002. The first two examinations noted no signs of ill-treatment on the applicant’s body. The applicant alleged, however, that even though he had complained about having been ill-treated to the doctor who had examined him on 26 May, the latter, having been paid a visit by the police just before the examination, had not noted down any of his injuries. The examination of 29 May 2002 noted that the applicant had pain and sensitivity in his groin and had difficulty urinating. 

The preliminary investigation into the applicant’s allegations, carried out by senior police officers, found that there was no need to bring charges as the medical reports of 25 and 26 May had indicated no signs of ill-treatment and two of the accused officers had not even been on duty on the day of the incident. 

Charges were nonetheless brought against the four accused officers. They were, however, acquitted on the basis of the reports of 25 and 26 May 2002 and another report of 13 December 2004 which noted that the applicant did not suffer from sexual impotence as he alleged. 

In the meantime, the applicant was acquitted of the charges against him of theft. 

2. Procedure and composition of the Court The application in the case of Getiren was lodged with the European Court of Human Rights on 23 January 2003; in the case of Kemal Kahraman on 17 November 2003 and declared partly inadmissible on 3 October 2006; and, in the case of Osman Karademir on 17 July 2003 and declared partly inadmissible on 10 May 2007. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Getiren

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), 
 András Sajó (Hungarian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

Kemal Kahraman 

Françoise Tulkens (Belgian), President, 
 Ireneu Cabral Barreto (Portuguese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 András Sajó (Hungarian), 
 Nona Tsotsoria (Georgian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

Osman Karademir 

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Ireneu Cabral Barreto (Portuguese), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), 
 Nona Tsotsoria (Georgian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Article 3 (prohibition of torture and inhuman or degrading treatment), all three applicants alleged that they were subjected to ill-treatment in police custody. Mr Getiren and Mr Karademir also complained under Article 3 (lack of effective investigation) and Article 13 (right to an effective remedy) about the inadequacy of the investigations into their allegations of ill-treatment. Lastly, Mr Getiren complained about the length and unlawfulness of his detention on remand, in breach of Article 5 §§ 3 and 4 (right to liberty and security), and about the unfairness of the proceedings against him, notably that the document of 20 March 1999 was used as evidence against him, in breach of Article 6 §§ 1, 2 and 3 (right to a fair trial). 

Article 3 

Ill-treatment 

In the case of Getiren, the Court considered that if the applicant had sustained the injuries noted in the medical reports of 21 March 1999 during his arrest, as alleged by the Government, those injuries should have already appeared in the report drawn up on 14 March 1999. Furthermore, the findings of the medical reports on 21 March corroborated the applicant’s allegations that the police had beaten him and inflicted injuries to his back. Similarly, the perforation of the applicant’s right eardrum should have already been noted in the report of 14 March 1999 and his allegation that he had been struck about the head corresponded to the nature of that injury.

In the case of Kemal Kahraman, the injuries noted in the medical examination of 14 June 1999 were consistent with the applicant’s allegations of having been suspended by his arms and beaten. The Government had not offered any explanation for the injuries observed on the applicant’s body. Nor had they challenged the medical report of 14 June or alleged that those injuries had dated from a period prior to the applicant’s arrest.

In the case of Osman Karademir the symptoms described in the third medical report of 29 May 2002 were consistent with the applicant’s allegation that electric shocks had been applied to his genitals. Indeed, the applicant, in his statements to the investigating and prosecution authorities, had given an unequivocal and detailed account of that ill-treatment and had even identified by name those police officers responsible. Moreover, the Court noted with grave concern the alleged police interference before the applicant’s medical examination on 26 May 2002. The Government, relying on the first two reports of 25 and 26 May 2002 which had recorded that the applicant had no injuries, simply ignored the report of 29 May 2002.

Considering the circumstances of all three cases as a whole and in the absence of plausible explanations from the Turkish Government as to the how the applicants’ injuries had been caused, the Court concluded that their injuries had been the result of ill-treatment in police custody, for which the Government had been responsible, in breach of Article 3. 

In the case of Kemal Kahraman the Court further considered that the applicant had been ill-treated intentionally by the police for the purpose of extracting confessions from him, a particularly serious and cruel act capable of causing severe pain and suffering, which could only be described as torture. 

Investigation

In the case of Getiren, the Court observed that there had been serious shortcomings in the way the trial had been conducted. Firstly, the medical report of 27 July 2001 stated that there had been no fresh injury to the applicant’s ear without providing a explanation as to the meaning of that term. Furthermore, Istanbul Assize Court failed to take into account the obviously contradictory statements made by the accused police officers, one of whom had stated to Fatih Public Prosecutor that the applicant’s injuries had occurred due to a struggle during an on-site inspection but then, at trial, the same officer testified that he had not actually even been present. Indeed, the Court was particularly struck by the fact that in its judgment acquitting the police officers, the Assize Court had noted that the applicant had been struck during the on-site inspection whereas there was no document in the case file to prove that that inspection had actually even taken place.

In the case of Osman Karademir, the Court reiterated that it had already found in previous cases against Turkey that the bodies in charge of investigations concerning ill-treatment by the police, if made up of civil servants hierarchically dependent on the governor, himself an executive officer linked to the very security forces under investigation, could not be considered independent. In effect, the appointment of senior police officers as investigators in the applicant’s case had been inappropriate given that the allegations had been directed against the police force of which they were members. Even though charges had subsequently been brought against the four accused police officers, they had been acquitted with no further inquiry into the cause of the symptoms indicated in the 29 May 2002 medical report.

The Court therefore concluded that, in the case of Getiren, the Turkish authorities had failed to bring adequate criminal proceedings against the accused police officers and that, in the case of Osman Karademir, they had failed to carry out an effective and independent investigation into the applicant’s allegations of ill-treatment in police custody, in further violation Article 3. 

Given that finding, the Court considered that no separate issues arose under Article 13 in either of those two cases.

Other Articles in the case of Getiren

Article 5 §§ 3 and 4

The Court found that the Government had failed to justify the length of the applicant’s detention, which had lasted over three years and six months, in violation of Article 5 § 3. 

It also found that, as in other cases against Turkey raising similar issues, the remedy suggested by the Government for the applicant to object to his continued detention had little prospect of success in practice and had not provided a procedure that had been genuinely adversarial, in breach of Article 5 § 4. 

Article 6 § 1

The Court noted that the Istanbul State Security Court had considered the applicant’s silence in itself as an indication of his guilt, in breach of the very essence of the right to a fair trial. Furthermore, according to Article 135 of the former Criminal Code in force at the relevant time, the document of 20 March 1999 had no legal value without the applicant’s signature. The State Security Court had nonetheless taken into consideration the content of the document of 20 March 1999 as if it had been the applicant’s voluntary statement and had therefore used evidence against him which had no legal value. 

The Court therefore concluded that the admission of the document of 20 March 1999 as evidence against the applicant had undermined his right to remain silent and not to incriminate himself, in breach of Article 6 § 1. 

Gülbahar and Others v. Turkey (5264/03)

	Date 
	20081021 

	Article 
	3 

	Decision 
	violation 


(Concerning three of the applicants) Violation of Article 3 (treatment) 

(Concerning all four applicants) Violation of Article 3 (investigation) 

Gülbahar and Others v. Turkey (no. 5264/03)

The applicants are four Turkish nationals: Süleyman Gülbahar who lives in Antakya (Turkey) and was born in 1973; Ömer Berber who lives in Adana (Turkey) and was born in 1975; and, Nuri Akalın and İdris Yiğit who were in Kandıra Prison at the time of making their applications and were born in 1977 and 1975, respectively. 

On 19 December 2000 a security operation was carried out at a number of prisons in Turkey; many detainees were killed and hundreds were injured. Subsequently it was decided to transfer detainees to other prisons. The case concerned the applicants’ complaints that they were ill-treated during their transfer to Kandıra Prison and that the authorities failed to adequately investigate their allegations. They relied on Article 3 (prohibition of torture and inhuman or degrading treatment and lack of effective investigation). 

Mr Gülbahar alleged that on arrival at Kandıra he was punched, stripped naked by soldiers and subjected to an internal body search. Mr Akalın, Mr Berber and Mr Yiğit all alleged that they were beaten in the transport van and then, upon arrival at Kandira, were stripped, punched and kicked. Mr Akalın also claimed that he was beaten on the soles of his feet and raped with a stick. All the applicants were examined by doctors on the same or following day of their transfer: all the medical reports except for the one concerning Mr Gülbahar observed that the applicants had sustained injuries. 

Following complaints lodged by the applicants, the prosecution authorities decided in the course of 2001 not to investigate their allegations of ill-treatment and not to prosecute any members of the security forces due to lack of evidence. 

As concerned Mr Gülbahar the Court observed that the medical report lacked detail. The Court therefore found that that report could not be relied on as evidence and, in the absence of any other proof in support of his allegations, concluded that there had been no violation of Article 3. 

However, as concerned the remaining three applicants, the Court considered that the injuries detailed in their medical reports had been caused while they were in the custody of agents of the State and that the Government had given no plausible explanation for those injuries. Furthermore, the mental and physical health of those applicants, already in a vulnerable state at the time of their transfer due to the security operation, had to have been exacerbated by their ill-treatment. The Court therefore held that there had been a violation of Article 3 in respect of the ill-treatment of those three applicants. 

It appeared that no investigation at all had been carried out at national level into any of the applicants’ allegations. The Court therefore held that there had been a violation of Article 3 in that respect with regard to all four applicants. 

In respect of non-pecuniary damage, the Court awarded EUR 4,000 to Süleyman Gülbahar and EUR 10,000, each, to Nuri Akalın, Ömer Berber and İdris Yiğit. For costs and expenses, the Court further awarded EUR 4,000, jointly, to all four applicants. (The judgment is available only in English.) 

Gülen v. Turkey (28226/02)

	Date 
	20081014 

	Article 
	2 

	Decision 
	violation 


No violation of Article 2 (life) 

Violation of Article 2 (investigation) 

Gülen v. Turkey (no. 28226/02)

The applicants, Fatma Gülen and Necdet Gülen, are Turkish nationals who were born in 1942 and 1931 respectively and live in Germany. They are the parents of Ayşe Gülen Uzunhasanoğlu who was killed during a police operation conducted by the Anti-Terrorism Branch of the Istanbul Security Directorate on 17 April 1992. 

They relied on Article 2 (right to life). 

The Court noted that a violent clash had taken place between the police and the applicants’ daughter and another armed suspect during which the first shot had been fired by the deceased. The Court therefore considered that the use of lethal force in the circumstances, however regrettable, had not exceeded what had been “absolutely necessary” for the purposes of self-defence and in order to effect a lawful arrest. There had therefore been no violation of Article 2 as regards the killing of Ayşe Gülen Uzunhasanoğlu. However, the authorities’ investigation into the circumstances surrounding her killing, lasting more than nine years, could not be described as a prompt response to the allegation of unnecessary and disproportionate use of force and the Court therefore held that there had been a violation of Article 2 in that respect. 

The Court awarded Fatma Gülen and Necdet Gülen, jointly, EUR 10,000 in respect of non-pecuniary damage, and EUR 3,000 for costs and expenses. (The judgment is available only in English.) 

Gülmez v. Turkey (16330/02)

	Date 
	20080520 

	Article 
	6(1), 8 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Violation of Article 8 

Gülmez v. Turkey (no. 16330/02)

The applicant, Ali Gülmez, is a Turkish national who was born in 1965 and is serving a prison sentence in Sincan F-type Prison in Ankara. 

In March 2000 the applicant was placed in detention on remand on suspicion of murder, armed robbery and membership of an illegal organisation. During his detention on remand in 2001 six disciplinary sanctions were imposed on him for damaging prison property, chanting slogans and refusing to be searched. The case concerned the applicant’s complaint about the unfairness of the disciplinary proceedings brought against him and the ensuing restriction on his visiting rights for approximately one year. He relied on Article 6 § 1 (right to a fair hearing) and Article 8 (right to respect for private and family life). Further relying on Article 3 (prohibition of inhuman or degrading treatment), he also complained about the conditions of his detention in Sincan Prison. 

The Court noted that no public hearing had been held during the disciplinary proceedings against the applicant and his submissions in his defence had only been taken into account just before the Disciplinary Board had imposed the sanctions. Nor had the applicant been given the opportunity to defend himself through a lawyer before the courts which had examined his appeals. The Court therefore held unanimously that there had been a violation of Article 6 § 1. 

It further noted that the relevant legal provisions on which the restrictions on the applicant’s visiting rights had been based had not indicated in precise terms those acts which were punishable and their related penalties. The Court was therefore not convinced that those provisions, as they had been in force in 2001, had been sufficiently clear and detailed to appropriately protect a detainee from any wrongful interference with his or her right to family life. The Court therefore further held unanimously that there had been a violation of Article 8. 

Mr Gülmez was awarded EUR 1,000 in respect of non-pecuniary damage and EUR 1,500 for costs and expenses. The remainder of the application under Article 3 was declared inadmissible. (The judgment is available only in English.) 

Güzel Erdagöz v. Turkey (37483/02)

	Date 
	20081021 

	Article 
	8 

	Decision 
	violation 


Violation of Article 8 

Güzel Erdagöz v. Turkey (no. 37483/02)

The applicant, Güzel Erdagöz, is a Turkish national who was born in 1930 and lives in Kars (Turkey). 

In September 2001 Ms Erdagöz brought an action for rectification of the spelling of her forename, asserting that she was called “Gözel”, not “Güzel”, and that her friends and family had always called her that. The courts refused her application on the ground that the spelling which the applicant wished to use was based on the regional pronunciation of the word chosen as the name and did not appear in the dictionary of the Turkish language. 

Relying on Articles 8 (right to respect for private and family life) and 14 (prohibition of discrimination), the applicant complained of the refusal of her application, submitting that, as her forename of Kurdish origin had been “Turkicised”, she had been the victim of discriminatory treatment based on language and her membership of the Kurdish national minority. 

The Court considered that the refusal of the applicant’s request by the Turkish courts, which was not based on any clearly established legislation or any sufficient and relevant reasoning, could not be regarded as “necessary in a democratic society”. It held unanimously that there had been a violation of Article 8 and that it was not necessary to examine separately the complaint under Article 14. It awarded the applicant EUR 2,000 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.) 

Habip Çiftçi v. Turkey (28485/03)

	Date 
	20080923 

	Article 
	5(3), 6(1) 

	Decision 
	violation 


Violation of Article 5 §§ 3 and 4 

Violation of Article 6 § 1 (length) 

Habip Çiftçi v. Turkey (no. 28485/03)

The applicant, Habip Çiftçi, is a Turkish national who was born in 1973 and is currently serving life imprisonment in Ümraniye Prison, Istanbul, for membership of an illegal organisation. 

The case concerned the applicant’s complaint about the excessive length of his detention on remand and the lack of a remedy to challenge the lawfulness of that detention as well as the excessive length of the criminal proceedings against him. He relied on Article 5 §§ 3 and 4 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time). 

The Court held unanimously that there had been a violation of Article 5 § 3 on account of the excessive length, more than 12 years and four months, of the applicant’s detention on remand, and a violation of Article 5 § 4 as any existing remedy at that time to challenge the lawfulness of that detention had little chance of success in practice. The Court further held that there had been a violation of Article 6 § 1 on account of the excessive length, 13 years, of the criminal proceedings. Mr Çiftçi was awarded EUR 15,000 in respect of non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in English.) 

Hacı Zeki Uzun v. Turkey (11564/02)

	Date 
	20080327 

	Article 
	5(3) 

	Decision 
	violation 


Violation of Article 5 § 3 

Hacı Zeki Uzun v. Turkey (no. 11564/02)

The applicant, Hacı Zeki Uzun, is a Turkish national who was born in 1956 and lives in İzmir (Turkey). 

In October 1999 the applicant was arrested and taken into police custody on suspicion of aiding and abetting an illegal armed organisation, the PKK (the Kurdistan Workers’ Party). Criminal proceedings were brought against him but he was ultimately acquitted in May 2000. Relying, in particular, on Article 5 § 3 (right to liberty and security), the applicant complained about the length of his detention in police custody. 

The Court held unanimously that there had been a violation of Article 5 § 3 on account of the applicant’s detention having lasted almost six days without judicial intervention. The applicant was awarded EUR 1,000 for non-pecuniary damage. (The judgment is available only in English.) 

Hamşioğlu v. Turkey (2036/04)

	Date 
	20080219 

	Article 
	5 

	Decision 
	violation 


Violation of Article 5 §§ 1 and 5 

Hamşioğlu v. Turkey (no. 2036/04)

The applicant, Doğan Hamşioğlu, is a Turkish national who was born in 1960. 

The case concerns in particular the applicant’s late release despite an order to release him having been issued. He relied on Article 5 §§ 1 and 5 (right to liberty and security). 

The Court noted that there was nothing to suggest that the Turkish authorities had taken the measures necessary to expedite communication of the applicant’s file to the prosecutor responsible for implementing the release order. Neither had the authorities accelerated arrangements for the arrival of a relative of the applicant, despite the fact that his release had been pronounced several days earlier, whereas a circular of the Turkish Ministry of Justice stipulated that a detainee had to be released in the presence of a relative. Consequently the Court held, unanimously, that there had been a violation of Article 5 § 1. It also considered that no remedy had been available to the applicant by which to obtain compensation for his detention and held unanimously that there had been a violation of Article 5 § 5. The Court awarded Mr Hamşioğlu 3,000 euros (EUR) for non-pecuniary damage and EUR 3,000 for costs and expenses. (The judgment is available only in French.) 

Hasan Rüzgar v. Turkey (28489/04)

	Date 
	20080527 

	Article 
	5(3), 6(1) 

	Decision 
	violation 


Violation of Article 5 § 3 

Violation of Article 6 § 1 (length) 

Hasan Rüzgar v. Turkey (no. 28489/04)

The applicant, Hasan Rüzgar, is a Turkish national who was born in 1969 and lives in Istanbul (Turkey). 

In February 1993 he was arrested and placed in pre-trial detention on suspicion of having participated actively in various terrorist acts. He was released in October 2006. The criminal proceedings against him would appear to be still pending. Relying in particular on Articles 5 § 3 (right to liberty and security) and 6 § 1 (right to a fair trial within a reasonable time), he complained of the length of the pre-trial detention and of the proceedings against him. 

The Court found that the applicant’s pre-trial detention had lasted for about 11 years and seven months. Finding such a duration excessive, it held, by six votes to one, that there had been a violation of Article 5 § 3. Moreover, it noted that the proceedings had to date lasted 15 years and three months. Having regard to the circumstances of the case, it considered that this duration had been excessive and had not met the “reasonable time” requirement. Accordingly, it also held, unanimously, that there had been a violation of Article 6 § 1. It awarded Mr Rüzgar, unanimously, EUR 7,000 for non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in French.) 

Hasan Çalışkan and Others v. Turkey (13094/02)

	Date 
	20080527 

	Article 
	2 

	Decision 
	violation 


Violation of Article 2 (investigation) 

Hasan Çalışkan and Others v. Turkey (no. 13094/02)

The applicants, Hasan Çalışkan, Refika Çalışkan and Kemal Çalışkan, are Turkish nationals who were born in 1952, 1948 and 1977 respectively and live in İzmir (Turkey). 

The applicants’ complaints concerned the death in May 2000 of their son and brother, Mehmet Çalışkan, aged 21, while carrying out his military service. The criminal investigation, opened automatically on the very day of the death, led the authorities to conclude that the applicant had committed suicide by shooting himself with his service weapon. The applicants complained of the insufficiency and inadequacy of the criminal investigation into the presumed suicide of Mehmet Çalışkan. The exact circumstances of his death remain unexplained. They relied in particular on Article 2 (right to life). 

The Court noted principally that the investigation had not been conducted stringently, in view of its imprecise conclusions, based on inconsistent experts’ reports, as regards the point of entry of the fatal bullet. It observed that it had not been possible to determine the point of entry of the bullet that killed Mehmet Çalışkan because pieces of his clothing originally placed under seal had disappeared, and that the investigating authorities had not reacted to the discrepancies in the experts’ reports. Considering that such negligence had prevented the origin of the fatal shot from being established with certainty, and since this was a material element that had to be established to dispel any doubts that the deceased’s family could reasonably have had concerning the suicide, the Court found unanimously that there had been a violation of Article 2 in respect of Mehmet Çalışkan on account of the lack of an effective investigation. It awarded the applicants jointly EUR 13,000 for non-pecuniary damage and EUR 2,500 for costs and expenses. (The judgment is available only in French.) 

Hüseyin Turan v. Turkey (11529/02)

	Date 
	20080304 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Hüseyin Turan v. Turkey (no. 11529/02)

The applicant, Hüseyin Turan, is a Turkish national who was born in 1963 and lives in İzmir (Turkey). 

The case concerned an application for judicial review of an administrative fine imposed on the applicant for employing a person without declaring the employment to the social-security authorities. The applicant complained, in particular, that the proceedings had been unfair in that the criminal court dealing with the case had not held a hearing. He relied on Articles 6 (right to a fair hearing) and 13 (right to an effective remedy). 

The Court considered that Article 6 was applicable as there had been a “criminal charge” against the applicant. It held unanimously that there had been a violation of Article 6 § 1 as the applicant had not been afforded the opportunity to request a hearing and the proceedings had been conducted at a single level of jurisdiction, before a court whose decision was not subject to appeal. The Court considered that there was a no need for a separate examination of the complaint under Article 13 and that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. (The judgment is available only in French.) 

Hüseyin Şimşek v. Turkey (68881/01)

	Date 
	20080520 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 3 (investigation) 

Violation of Article 6 § 1 (fairness) 

Hüseyin Şimşek v. Turkey (no. 68881/01)

The applicant, Hüseyin Şimşek, is a Turkish national who was born in 1971 and lives in St. Pölten (Austria). 

In 1995 the applicant was taken into custody and charged with membership of the extreme left-wing clandestine TKP-ML/TIKKO organisation. Erzurum State Security Court (Turkey) convicted him in 2000. In March 1997 the applicant lodged a criminal complaint against the police custody officers, accusing them of having tortured him. At the end of those proceedings the Turkish courts concluded in 2004 that the prosecution of the offence in question was time-barred. Relying on Article 3 (prohibition of inhuman and degrading treatment), the applicant complained in particular of the lack of an effective investigation into his allegations. In addition, under Article 6 § 1 (right to a fair trial), he complained of the unfairness of the proceedings brought against him. 

The Court noted that, after the applicant had lodged his complaint, about a year passed before the police officers against whom the charges had been made were referred to a court; that about eight months later all the evidence seemed to have been collected, with the exception of the - decisive - information that would have enabled the applicant’s torturers to be identified; that a further four years passed before the prosecution became time-barred; and that, during all that time, the applicant’s three presumed torturers continued to perform their duties. The Court found that latitude towards the accused difficult to understand, far less how, for more than five years, the police administration was able to override the instructions of a criminal court by refusing with impunity to provide photographs of the police officers. In addition, from 2002 onwards the trial judges were perfectly aware of the fact that the offence was likely to be subject to a time-bar; yet the majority nonetheless decided to hold two more hearings, the need for which the Court failed entirely to understand. Consequently, the Court concluded unanimously that there had been a violation of Article 3, given the Turkish courts’ failure to show the diligence and will required by the gravity of the circumstances, in order to ensure that the proceedings were completed before the prosecution became time-barred. The Court also concluded unanimously that there had been a violation of Article 6 § 1 on account of the lack of independence and impartiality of Erzurum State Security Court and held that it was not necessary to rule on the other complaints under this Article. It awarded Mr Şimşek EUR 5,000 for non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in French.) 

Isaak v. Turkey (44587/98)

	Date 
	20080624 

	Article 
	2 

	Decision 
	violation 


Two Chamber judgments concerning Turkey 

The European Court of Human Rights has today notified in writing two Chamber judgments1 - available only in English - in the cases of Isaak v. Turkey (application no. 44587/98) and Solomou v. Turkey (no. 36832/97). 

The Court held unanimously that, in both cases, there had been: 

· a violation of Article 2 (right to life) of the European Convention on Human Rights in respect of the killing of Anastasios Isaak and Solomos Solomou;

· a violation of Article 2 in respect of the failure to conduct an effective investigation into the circumstances in which Anastasios Isaak and Solomos Solomou died.

Under Article 41 (just satisfaction) of the Convention, the Court awarded 80,000 euros (EUR) to Anastasios Isaak’s widow for pecuniary damage. In respect of non-pecuniary damage, the Court awarded EUR 35,000 each to Anastasios Isaak’s widow, his parents, and to Solomos Solomou’s father, and also EUR 15,000 to each of Anastasios Isaak’s and Solomos Solomou’s siblings. The applicants in both cases were also awarded EUR 12,000 for costs and expenses. 

1. Principal facts

The applicants are 12 Cypriot nationals. 

Isaak

The applicants, Maria, Isaak, Anastasia, Kyriaki and Andriani Isaak, were born in 1977, 1944, 1951, 1974 and 1979 respectively and live in Ayia Napa and Paralimni (Cyprus). They are the widow, parents and sisters of Anastasios (Tassos) Isaak, a Greek Cypriot, who died on 11 August 1996. 

On 11 August 1996 Anastasios Isaak participated in a Greek-Cypriot demonstration organised by the Cyprus Motorcycle Federation (CMF) to protest against the Turkish occupation of the northern part of Cyprus. It took place at several points along the United Nations buffer zone east of Nicosia. Tensions arose when the authorities of the “Turkish Republic of Northern Cyprus” (“TRNC”) announced that they would organise “counter-rallies” with the participation of the Turkish extremist “Grey Wolves” group and that they would fire at Greek-Cypriot demonstrators. 

The facts are in dispute between the parties. 

The applicants, as well as the Government of Cyprus, alleged that during that demonstration Anastasios Isaak was kicked and beaten to death by Turkish and Turkish-Cypriot policemen and counter-demonstrators. A group of about 15-20 people surrounded Mr Isaak and threw him to the ground. He was then repeatedly kicked and beaten with metal and wooden batons. There were allegedly eight “TRNC” police officers in the vicinity. When a police officer from the UN Forces in Cyprus (UNFICYP) tried to intervene and started pushing some of the attackers away, Mr Isaak was already unconscious. 

The Turkish Government, for their part, alleged that Mr Isaak died as a result of skirmishes between Greek-Cypriot and Turkish-Cypriot demonstrators. Mr Isaak, allegedly the leader of a group of Greek Cypriots who entered the UN buffer zone and shouted insults and threw stones at Turkish-Cypriot policemen, became entangled and trapped in the spiral barbed-wire barriers put up by the UN forces along the Turkish Cypriot ceasefire line. The barbed-wire prevented his escape from the area and he died from the ensuing skirmish. 

A post-mortem report concluded that the cause of Mr Isaak’s death was “multiple head trauma”. 

The applicants submitted several witness statements from UNFICYP officers and the Cyprus Police. The members of UNFICYP unanimously declared that Mr Isaak had been attacked and beaten to death by a group of counter-demonstrators and that some members of the “TRNC” police had either watched the scene passively or had participated in the beating. 

The applicants also submitted 37 photographs and a video recording by Reuters. Those images showed a group of people, armed with sticks, attacking Mr Isaak, who was lying on the ground. The group beat him for several minutes. At least four uniformed soldiers belonging to the Turkish or Turkish-Cypriot forces were seen in the vicinity of the incident and participating in the mob. The recording also showed a UN officer intervening with the aid of two policemen, pushing back the crowd who had surrounded Mr Isaak. 

2. Procedure and composition of the Court

The application in Isaak was lodged with the European Court of Human Rights on 31 January 1997 and declared admissible on 28 September 2006. The application in Solomou was lodged on 13 February 1997 and declared admissible on 18 May 1999. 

In both cases the President granted leave to the Government of Cyprus to intervene in the proceedings as a third party. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Nicolas Bratza (British), President,
 Lech Garlicki (Polish),
 Ljiljana Mijović (citizen of Bosnia and Herzegovina),
 David Thór Björgvinsson (Icelandic),
 Ján Šikuta (Slovak),
 Päivi Hirvelä (Finnish),
 Işıl Karakaş (Turkish), judges, 

and also Fatoş Aracı, Deputy Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Articles 2 (right to life), 8 (right to respect for private and family life) and 14 (prohibition of discrimination), all the applicants alleged that their relatives were unlawfully killed by agents of the Turkish Government and that the Turkish authorities failed to carry out an investigation into the incidents. In the case of Solomou the applicants also relied on Articles 1 (obligation to respect human rights) and 3 (prohibition of inhuman or degrading treatment). 

Article 2 

Concerning the alleged killings of Anastasios Isaak and Solomos Solomou 

The Court noted that it had not been contested that Anastasios Isaak and Solomos Solomou had voluntarily entered the UN buffer zone. However, the parties had disagreed as to what had actually caused their deaths. The Court was unable to accept the Turkish Government’s versions of facts. It observed that those versions had been contradicted by witness statements and had no reason to doubt their independence and trustworthiness. 

The Court also observed that the applicants’ versions had been confirmed by photographic evidence and video footage of the killings. Nothing in those images, whose authenticity had not been contested by the Turkish Government, had suggested that Mr Isaak had been carrying weapons or that he had been entangled in barbed wire, or that, in the case of Solomou, there had been crossfire. 

The Court further noted that a medical report had concluded that the cause of Mr Isaak’s death had been “multiple head trauma”. As for Mr Solomou, he had been hit by five bullets, a fact which was hard to reconcile with the theory that his shooting had not been intentional. 

The Court also considered that the killings of Mr Isaak and Mr Solomou had not been necessary to defend “any person from unlawful violence”. It seemed that both of them had been unarmed and had not been attacking anyone, and it had been obvious that they could hardly have escaped from the control of the security forces. 

Moreover, in both cases, the killings could not be considered as measures aimed at quelling violence generated by protests. In the case of Isaak, the Court considered that the savage beating of Mr Isaak in front of the other demonstrators, without any attempt to apprehend him, could have led to even more violent reactions by the Greek-Cypriot side. Furthermore, the Turkish or Turkish-Cypriot forces had apparently not co-ordinated their actions with the UNFICYP ; indeed, the latter had tried to stop the soldiers’ participation in the mob. In the case of Solomou, the Court stressed that it had not been contested that only one demonstrator – Mr Solomou – had crossed the ceasefire line and that he had been unarmed. The first shots had been directed at him and could therefore hardly be described as measures aimed at calming the violent behaviour of the other demonstrators, who had still been in the UN buffer zone. 

Accordingly, the Court concluded that Anastasios Isaak and Solomos Solomou had been killed by agents of the Turkish State and that the use of force had not been justified, in violation of Article 2. 

Concerning the alleged inadequacy of the investigations 

In both cases the Court noted that the Turkish Government had failed to produce any evidence showing that an investigation had been carried out into the circumstances of Anastasios Isaak and Solomos Solomou’s deaths. Nor had they submitted that, more than 11 years after the incidents, those responsible for the killings had been identified and called to account before a domestic court. The Court accordingly held that there had been a violation of Article 2. 

Other Articles of the Convention 

The Court considered that, in the light of the conclusions reached under Article 2, it was not necessary to examine whether there had also been a violation of Articles 8 and 14 in the case of Isaak, and Articles 1, 3, 8 and 14 in the case of Solomou. 

Işıldak v. Turkey (12863/02)

	Date 
	20080930 

	Article 
	8 

	Decision 
	violation 


Violation of Article 8 

Işıldak v. Turkey (no. 12863/02) 

The applicant, Sadi Işıldak, is a Turkish national who was born in 1966 and lives in Istanbul. 

In November 2000 a police officer entered the applicant’s workshop, which is part of his home, without being asked by the applicant to come in and without a search warrant. The search was carried out in response to information from the applicant’s neighbours to the effect that drugs were consumed on the premises. The applicant complained on the following day, but no criminal investigation could be conducted in respect of the police officer since the district administrative committee, ruling on the basis of the investigation report produced by the police inspector charged with investigating the case, decided not to authorise one. Relying on Article 8 (right to respect for private and family life) and Article 13 (right to an effective remedy), the applicant complained of an infringement of his right to respect for his home. 

The Court noted that at the relevant time the police could conduct searches without prior authorisation if delay might hamper an investigation, and had unfettered discretion to decide whether a search should be carried out and how extensive it should be. In the applicant’s case, the Court saw no reason to justify the lack of prior judicial review and found that the search had constituted interference with the applicant’s right to respect for his home. In addition, the Court observed that at the relevant time the applicant did not have an effective remedy whereby he could obtain judicial review of the lawfulness and necessity of the search. Consequently, the Court held unanimously that there had been a violation of Article 8. Lastly, it considered that it was not necessary to examine separately the complaint under Article 13. It awarded Mr Işıldak EUR 1,000 for non-pecuniary damage. (The judgment is available only in French.) 

Juhnke v. Turkey (52515/99)

	Date 
	20080513 

	Article 
	6(1), 8 

	Decision 
	violation 


No violation of Article 3 

Violation of Article 8 

Violation of Article 6 § 1 (fairness) 

Juhnke v. Turkey (no. 52515/99)

The applicant, Eva Tatjana Ursula Juhnke, is a German national who was born in 1965 and lives in Germany. 

In October 1997 Ms Juhnke was arrested by Turkish soldiers on suspicion of membership of an illegal armed organisation, the PKK (Workers’ Party of Kurdistan) and handed over to gendarmes stationed in Hakkari (Turkey). In September 1998 she was convicted as charged and sentenced to 15 years’ imprisonment. She was released in December 2004 and deported to Germany. 

The case concerned, in particular, the applicant’s complaint that her detention was unlawful and that during that detention she was subjected to ill-treatment and a gynaecological examination against her will. She relied on Articles 3 (prohibition of inhuman or degrading treatment), 5 (right to liberty and security) and 8 (right to respect for private and family life). She also complained under 6 § 1 (right to a fair trial) that, in particular, she was denied a fair hearing by an independent and impartial tribunal on account of the presence of a military judge on the bench of the State Security Court which tried and convicted her. Further relying on Article 13 (right to an effective remedy), she claimed that the Turkish authorities’ inadequate response to her complaints hindered her right to bring compensation proceedings. Lastly, she alleged that the treatment to which she was subjected by the authorities had been motivated by her sex and political opinions, in breach of Article 14 (prohibition of discrimination). 

The Court, finding that there was no evidence to substantiate the applicant’s allegation that she had been subjected to ill-treatment, declared that part of her complaint inadmissible. The Court further found the applicant’s allegation that she had been forced to have a gynaecological examination to be unsubstantiated. It therefore held by five votes to two that there had been no violation of Article 3. 

However, the Court did find that the applicant had resisted a gynaecological examination until persuaded to agree to it and that, given the vulnerability of a detainee in such circumstances, the applicant could not have been expected to indefinitely resist having such an examination. The Court decided to examine that issue from the point of view of Article 8. The Court found that there had been an interference with the applicant’s private life in that the examination had been imposed on her without her free and informed consent. Indeed, it even considered that she might have been misled into believing that the examination had been compulsory. Nor had it been shown that that interference was “in accordance with the law”. Moreover, the examination appeared to have been a discretionary measure taken by the authorities to safeguard those members of the security forces who had arrested and detained the applicant against a false accusation of sexual assault. That safeguard did not justify seeking to persuade a detainee to agree to such an intrusive and serious interference with her physical integrity, especially given that she had not complained of having been sexually assaulted. The interference had not therefore been “necessary in a democratic society” either. Accordingly, the Court held by five votes to two that there had been a violation of Article 8. 

The Court further held unanimously that there had been a violation of Article 6 § 1, reiterating that it had already frequently found a violation of that article in a large number of cases raising a similar issue. 

Lastly, the Court held unanimously that it was not necessary to examine the applicant’s other complaints under Articles 6, 13 and 14 and declared inadmissible the applicant’s complaint under Article 5. 

Ms Juhnke was awarded EUR 4,000 in respect of non-pecuniary damage. (The judgment is available only in English.) 

Kadiroğlu v. Turkey (33634/04)

	Date 
	20081202 

	Article 
	6(1) 

	Decision 
	violation 


The applicant, Turgay Kadiroğlu, is a Turkish national who was born 1960 and lives in Samsun (Turkey). 

Relying on Article 6 § 1 (right to a fair hearing within a reasonable time), he complained about the excessive length of criminal proceedings that resulted in his acquittal. 

The Court held, unanimously, that there had been a violation of Article 6 § 1 on account of the excessive length (eight years and seven months) of the criminal proceedings in question. The applicant was awarded EUR 4,500 in respect of non-pecuniary damage. (The judgment is available only in French.) 

Kahraman Yılmaz and Others v. Turkey (51423/99)

	Date 
	20080424 

	Article 
	6(1) 

	Decision 
	violation 


Two violations of Article 6 § 1 (length) 

No violation of Article 1 of Protocol No. 1 

Kahraman Yılmaz and Others v. Turkey (no. 51423/99)

The applicants, Kahraman Yılmaz, Bilal Arıkan, Birol Ayten, Ali Dilli and Ahmet Cihan, are Turkish nationals who were born respectively in 1955, 1956, 1959, 1956 and 1954 and live in Istanbul. 

They were arrested and remanded in custody in the early 1980s on suspicion of being members of the TKP/ML-TIKKO (Communist Party of Turkey/Marxist-Leninist, Turkish Workers and Peasants’ Liberation Army). After being acquitted in 1999, the applicants separately filed compensation claims in respect of their detention and obtained awards on that basis. Relying on Article 6 § 1 (right to a fair trial within a reasonable time), they complained about the excessive length of the criminal proceedings against them. The applicant Ahmet Cihan also complained, under Article 6 § 1 and Article 1 of Protocol No. 1 (protection of property), about the excessive length of the compensation proceedings and the delay in the payment of the compensation. 

The Court held unanimously that there had been a violation of Article 6 § 1 on account of the excessive length of the criminal proceedings against the applicants. It further found that there had also been a violation of Article 6 § 1 on account of the length of the compensation proceedings brought by Mr Cihan, but that there had been no violation of Article 1 of Protocol No. 1 as the applicant had not incurred any actual loss because of the time taken by the authorities to pay the sum awarded. The Court awarded the applicants the total sum of EUR 44,000 in respect of non-pecuniary damage and EUR 1,500 jointly to the applicants for costs and expenses (The judgment is available only in French.) 

Kama v. Turkey (24917/04)

	Date 
	20080610 

	Article 
	5(3), 6(1) 

	Decision 
	violation 


iolation of Article 5 § 3 

Violation of Article 6 § 1 (length) 

Kama v. Turkey (no. 24917/04) 

The applicant, Bayram Kama, is a Turkish national who was born in 1972 and lives in Tekirdağ (Turkey). 

In February 1993 he was arrested and placed in pre-trial detention for various acts of terrorism. He was released in October 2006. The criminal proceedings against him are apparently still pending. Relying on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), among other provisions, he complained about the length of his pre-trial detention and of the proceedings against him. 

The Court held unanimously that there had been violations of Article 5 § 3 and Article 6 § 1. It awarded the applicant EUR 7,000 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.) 

Kanat and Bozan v. Turkey (13799/04)

	Date 
	20081021 

	Article 
	10 

	Decision 
	violation 


Violation of Article 10 

Kanat and Bozan v. Turkey (no. 13799/04)

The applicants, Kadriye Kanat and Gülşen Bozan, are Turkish nationals who were born in 1978 and 1974 respectively and live in Istanbul. 

At the relevant time the applicants were, respectively, the editor and owner of the monthly magazine Özgür Kadının Sesi (Voice of the Free Woman). In April 2001, on the occasion of International Women’s Day, the magazine published a statement by Abdullah Öcalan, the leader of an illegal armed organisation, the PKK (Workers’ Party of Kurdistan). In his statement Öcalan gave an account of women’s place in society since neolithic times and then went on to comment on their situation in modern societies and the importance of education with a view to improving their status. The applicants were prosecuted for publishing a statement by one of the leaders of an illegal organisation, fined and temporarily banned from publishing their magazine. Relying on Article 10 (freedom of expression), the applicants complained about those convictions. 

The Court considered that the grounds given by the Turkish courts could not in themselves be considered sufficient to justify the interference with the applicants’ right to freedom of expression. It observed that the fact that a member of a proscribed organisation had given an interview or made statements did not in itself justify an interference with a newspaper’s right to freedom of expression. The terms used in the statement did not incite recourse to violence, armed resistance or insurrection, and did not constitute hate speech, which in the Court’s opinion was the essential point to be taken into consideration. It found that the applicants’ convictions had been disproportionate to the aims pursued and therefore not “necessary in a democratic society”. It held unanimously that there had been a violation of Article 10 and awarded the applicants EUR 2,500 jointly for non-pecuniary damage. (The judgment is available only in French.) 

Kanbur v. Turkey (9984/03)

	Date 
	20081014 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (length) 

Kanbur v. Turkey (no. 9984/03)

The applicant, Yaşar Kanbur, is a Turkish national who was born in 1960 and lives in Istanbul. 

On 30 October 2001 the Court had found that there had been a violation of Article 6 § 1 following an application lodged by the applicant on 21 July 1995 concerning the length of criminal proceedings brought against him for his membership of Dev-Yol (Revolutionary Way). By then the proceedings had lasted for over 19 years. 

He relied on Article 6 § 1 (right to a fair trial within a reasonable time). 

Today the Court held unanimously that there had been a violation of Article 6 § 1 on account of the excessive length of the proceedings which have continued for more than six years and ten months, for two levels of jurisdiction, since the Court’s earlier judgment and have not ended. Mr Kanbur was awarded EUR 3,000 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in English.) 

Karaduman and Others v. Turkey (8810/03)

	Date 
	20080617 

	Article 
	3, 5 

	Decision 
	violation 


Violations of Article 3 (treatment and investigation) 

Violation of Article 5 §§ 1 (c), 4 and 5 

Karaduman and Others v. Turkey (no. 8810/03)

The applicants, Remzi Karaduman, Uğur Uşar and Reşat Uşar, are Turkish nationals who were born in 1966, 1976 and 1967. 

On 26 July 2002 they were arrested and taken into police custody, first at Ankara police headquarters and then at the police headquarters in Diyarbakır, on suspicion of belonging to the illegal organisation Hizbullah (Party of God). They were placed in pre-trial detention on 30 July 2002 and taken to Diyarbakır Prison. On 1 August 2002 the applicants were taken back to the police headquarters for further questioning over ten days. They underwent a number of medical examinations. Some of the medical reports referred to marks and injuries on the bodies of the applicants, whilst others did not. The administrative investigation into the circumstances of their police custody in Ankara was set aside as requiring no further action, and the only police officer charged was acquitted by the Ankara Criminal Court. The proceedings are still pending in respect of the police custody in Diyarbakır. Relying on Articles 3 (prohibition of inhuman or degrading treatment) and 5 (right to liberty and security), the applicants complained of the circumstances surrounding their detention in police custody. 

The Court noted a number of discrepancies between the medical reports that had been drawn up, and considered, in the absence of a plausible explanation by the Government for those discrepancies, that the medical examinations had not been conducted properly. Accordingly, the Court held that the injuries recorded in the applicants’ case, for which the Government had provided no explanation, amounted to a violation of Article 3. It also considered that the authorities had not undertaken an effective investigation into the allegations of ill-treatment suffered by the applicants while they were in police custody, which also constituted a violation of Article 3. 

The Court noted, further, that it had previously examined similar cases and found violations of Article 5 §§ 1 and 4 of the Convention in that the applicants had been handed back to the police for questioning after being placed in pre-trial detention, thus circumventing the applicable legislation on the periods that could be spent in police custody, and on account of the lack of effective judicial review. It therefore held unanimously that there had been a violation of Article 5 §§ 1 (c) and 4. The Court noted, lastly, that in the circumstances of the case the applicants could not rely on the legislation providing for an award of compensation for unlawful arrest or unwarranted detention, in breach of Article 5 § 5. 

The Court awarded EUR 10,000 to Remzi Karaduman, EUR 5,000 to Uğur Uşar and EUR 8,000 to Reşat Uşar in respect of non-pecuniary damage, and EUR 2,000 to the applicants jointly, less the EUR 850 paid by the Council of Europe by way of legal aid, for costs and expenses. (The judgment is available only in French.) 

Karaduman and Tandoğan v. Turkey (41296/04)

	Date 
	20080603 

	Article 
	8(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Karaduman and Tandoğan v. Turkey (nos. 41296/04 and 41298/04)

The applicants, Fatma Karaduman and Sevil Tandoğan, are Turkish nationals who were born in 1966 and 1967. The case concerns administrative proceedings brought by the applicants against measures relating to their dismissal from their posts as high-school teachers on account of their persistent refusal to remove Islamic headscarves during lessons, contrary to the clothing rules in force at the relevant time. Relying on Article 6 § 1 (right to a fair trial), they complained that they had not been allowed to respond to the opinion of Principal State Counsel at the Supreme Administrative Court. 

The Court referred to previous cases in which a complaint similar to that of the applicants had been submitted and it had found a violation of Article 6 § 1. It accordingly held, unanimously, that there had been a violation of Article 6 § 1 on account of a breach of the rights to adversarial proceedings before the Supreme Administrative Court, and found that the finding of a violation provided in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. (The judgment is available only in French.) 

Karadumanlı v. Turkey (64293/01)

	Date 
	20080930 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Karadumanlı v. Turkey (no. 64293/01)

The Court found the above violation on account of the presence of a military judge as a member of the court which had tried the applicant. 

Karakaya v. Turkey (11424/03)

	Date 
	20080124 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Karakaya v. Turkey (no. 11424/03) 

The applicant, Emin Karakaya, is a Turkish national who was born in 1956 and lives in Istanbul. 

Criminal proceedings were brought against him in April 2002 for possession of forbidden publications. Relying on Articles 6 § 1 (right to a fair trial) and 13 (right to an effective remedy), Mr Karakaya alleged, in particular, that he had not had a fair hearing, in that the Turkish courts had not held a hearing. 

The Court concluded unanimously that there had been a violation of Article 6 § 1 and held that it was unnecessary to examine separately the complaint under Article 13. It also held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. (The judgment is available only in French.) 

Karatepe and Ulaş v. Turkey (29766/03)

	Date 
	20080617 

	Article 
	3 

	Decision 
	violation 


CHAMBER JUDGMENT KARATEPE AND ULAŞ v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Karatepe and Ulaş v. Turkey (application no. 29766/03). 

The Court held unanimously that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning the applicants’ ill-treatment by the police. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded each applicant 5,000 euros (EUR) for non-pecuniary damage. (The judgment is available only in English.) 

1. Principal facts

The applicants, Umar Karatepe and Sevil Ulaş, are Turkish nationals who were born in 1975 and 1978 respectively and live in Istanbul. 

The case concerned the applicants’ complaint about being ill-treated when arrested on their way to a meeting organised by a political party. 

On 1 September 2001 the applicants went to the Milli Egemenlik Park in Bakırköy (Istanbul) to attend the so-called “peace festivities” organised by the Bakırköy branch of the Republican People's Party (Cumhuriyet Halk Partisi). When they were about to enter the park, the applicants were stopped and searched by the police. They were arrested for acting suspiciously. 

Mr Karatepe and Ms Ulaş alleged that they were beaten up, insulted and threatened with death during their arrest. Two police officers allegedly applied pressure to their necks from behind and made them lie down. The applicants were then dragged along the ground, kicked and slapped and put in a police car. Once in the car, the police officers continued to punch and slap them, hit them with wooden sticks, insult and threaten them. One of the police officers sat on Sevil Ulaş’ head and then threw her against the roof of the car. When the applicants asked where they were being taken, one of the officers said: “We are taking you to a stream where your corpses will be found”. 

A report drafted by two police officers stated that the applicants had resisted police officers and self-inflicted scratches and bruises on their bodies during the incident. The applicants refused to sign that report. 

The applicants were examined by doctors the same day, as well as the day after. Medical reports issued by the Bakırköy State Hospital and Bakırköy Forensic Institute stated that both applicants had widespread bruises and scratches on their bodies. One report also concluded that they were both unfit to work for three days. 

On 3 September 2001 the applicants filed a criminal complaint with the Bakırköy Public Prosecutor, alleging that the police officers had used excessive force during their arrest. 

Two investigators appointed by the Bakırköy District Governor found, in particular, that the applicants had shouted political slogans, such as “human dignity will defy torture”, that they hated the police because they had been arrested and detained on a number of occasions in the past, and that the medical reports did not indicate the presence of any bruises which could have been caused by ill-treatment. The Bahçelievler District Governor therefore concluded that the applicants' allegations were not corroborated by evidence and refused authorisation for the prosecution of the accused police officers. 

In October 2002, referring to the District Governor’s decision, the Bakırköy Public Prosecutor ultimately issued a non-prosecution decision in respect of the accused police officers. The applicants’ appeal against that decision was dismissed. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 22 August 2003. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Josep Casadevall (Andorran), President, 
 Elisabet Fura-Sandström (Swedish), 
 Boštjan M. Zupančič (Slovenian), 
 Ineta Ziemele (Latvian), 
 Luis López Guerra (Spanish), 
 Işıl Karakaş (Turkish), 
 Ann Power (Irish), judges, 

and also Santiago Quesada, Section Registrar. 

3. Summary of the judgment2

Complaint 

Relying on Article 3, the applicants complained about being subjected to ill-treatment during their arrest. 

Article 3 

The Court noted that the presence of widespread bruises and scratches on the bodies of the applicants, as indicated in the medical reports, had been consistent with the applicants' allegations of having been subjected to physical violence. In those circumstances, the Court considered that the burden rested on the Turkish Government to demonstrate with convincing arguments that the use of force against the applicants had not been excessive. 

The Court noted that the Turkish Government had done no more than to claim that the applicants had sustained injuries as a result of having resisted arrest by the police and, in other words, that they had inflicted injuries on themselves. The Court further considered that the District Governor had based its decision to refuse authorisation for the prosecution of the accused police officers on explanations which had been irrelevant and unconvincing. 

Moreover, the Turkish Government had not suggested that the festivities in question had been violent or had required the police to react without prior preparation to unexpected developments. 

Consequently, the Court found that the Government had failed to provide convincing or credible arguments to explain or justify the degree of force used against the applicants, whose injuries were corroborated by medical reports. The Court therefore concluded that Turkey had been responsible for the applicant’s injuries, in violation of Article 3. 

Kart v. Turkey (8917/05)

	Date 
	20080708 

	Article 
	6(1) 

	Decision 
	violation 


CHAMBER JUDGMENT KART v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Kart v. Turkey (application no. 8917/05). 

The Court held by four votes to three that there had been a violation of Article 6 § 1 (right of access to a court) of the European Convention on Human Rights.

The applicant had not submitted a claim under Article 41 (just satisfaction). (The judgment is available only in French.) 

1. Principal facts

The case concerned Mr Kart’s complaint that he could not defend his name in criminal proceedings against him because, as a member of parliament (MP), he was subject to parliamentary immunity. 

In the parliamentary elections of 3 November 2002 he was elected to the Turkish National Assembly as a member of the People’s Republican Party (CHP). 

Prior to his election he practised as a lawyer and, in the course of his professional activities, two sets of criminal proceedings were brought against him, one for insulting a lawyer and the other for insulting a public official. 

As an MP he enjoyed parliamentary immunity. Under Article 83 of the Turkish Constitution, no MP suspected of having committed an offence before or after his election could be arrested, questioned, detained or prosecuted unless the National Assembly decided to lift his immunity. 

The applicant requested that his immunity be lifted, but the joint committee of the Assembly decided to stay the proceedings against him until the end of his term of office. The applicant objected, relying on his right to a fair hearing. The files concerning the applicant’s request to have his immunity lifted remained on the agenda of the plenary Assembly for over two years, until the following elections, without ever being examined. 

Mr Kart was re-elected in the parliamentary elections of 22 July 2007. In January 2008 the Speaker of the National Assembly informed him that the files concerning the lifting of his immunity were pending before the joint committee. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 8 February 2005. A hearing was held in public in the Human Rights Building in Strasbourg on 15 January 2008 and the application was declared admissible. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 András Baka (Hungarian), 
 Rıza Türmen (Turkish), 
 Mindia Ugrekhelidze (Georgian), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

The applicant alleged in particular that the failure to lift his parliamentary immunity had prevented criminal proceedings from being brought against him, thereby denying him the right of access to a court, guaranteed under Article 6 § 1, and the opportunity to clear his name. 

Article 6 § 1 

This was the first time an applicant enjoying parliamentary immunity had complained to the Court of the effects of that immunity on his right of access to a court: the proceedings against him had been stayed until the end of his parliamentary term or until the assembly of which he was a member decided to allow them to proceed. 

The Court reiterated that parliamentary immunity was an institution which served a legitimate purpose, namely to ensure the full independence of members of parliament and of Parliament itself. Proceedings brought against an MP could affect the smooth operation of the parliament and disrupt its work. 

The applicant complained specifically about the consequences of the parliamentary immunity system, namely the immunity from prosecution he enjoyed in matters unrelated to his parliamentary office. The immunity was a matter of public policy, so the judicial authorities were obliged to take it into account as a matter of course, and acts that did not follow that rule were void. Furthermore, it was not the applicant’s right to waive his immunity, but only request that it be lifted. 

However, the Court noted that no objective criteria had been set to define the conditions under which immunity could be lifted. In the applicant’s case the joint committee had referred only to the nature of the offences alleged, without taking into account or examining the possible incidence of criminal proceedings on the applicant’s performance of his parliamentary duties. It was the Court’s view that the absence of objective criteria and of reasons for the decision to stay the proceedings was capable of depriving all the interested parties – in this case both the applicant and the victims of his alleged offences – of the means to defend their rights. 

Furthermore, there was no requirement of promptness and no time-limit in the procedure for lifting parliamentary immunity. In the applicant’s case there had been inertia on the part of the National Assembly and delays in the procedure. The applicant had directly suffered the consequences of the delay caused by the suspension of all criminal proceedings, a delay that had been prejudicial not only to the legal process but also to the interested party, who had remained under suspicion all the while. 

The Court pointed out that in Turkey the immunity enjoyed by MPs was a highly controversial subject, and came under strong public criticism, adding that immunity had been identified as one of the major problems in dealing with corruption. The Court understood the applicant’s concerns about the repercussions and the risk of discredit when there was such a long delay, the lack of a decision as to whether or not to maintain his parliamentary immunity being easily perceived as an attempt to gain time and delay the course of justice. 

The Court found that the applicant had been disproportionately deprived of his right to access to a court, in violation of Article 6 § 1. 

Judges Baka, Ugrekhelidze and Popović expressed a joint dissenting opinion, which was annexed to the judgment. 

Kartal and Kızıldağ v. Turkey (59641/00)

	Date 
	20080408 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Kartal and Kızıldağ v. Turkey (no. 59641/00)

The Court found the above violation in this case concerning the lack of independence and impartiality of the State security court in criminal proceedings against the applicants. 

Kasa v. Turkey (45902/99)

	Date 
	20080520 

	Article 
	2 

	Decision 
	no viol. 


No violation of Article 2 (life) 

Violation of Article 2 (investigation) 

Kasa v. Turkey (no. 45902/99)

The applicant, Hamdi Kasa, is a Turkish national who was born in 1950 and lives in Istanbul. 

The case concerned the applicant’s complaint that his 18-year-old son, Hakan Kasa, was killed by the police on 13 August 1993 following an armed clash in a shopping centre. Police had gone to the centre following an anonymous tip-off about a number of armed people behaving suspiciously there. Four others were also killed during the incident. The applicant relied, in particular, on Article 2 (right to life). 

The Court noted, in particular, that witnesses had submitted that the first gunshot had come from one of the five killed during the incident and that police officers had issued warnings and had only started shooting once fired at. Furthermore, 35 of the bullets found at the scene had come from the suspects’ firearms. The Court also recalled that it had already held in other cases that it could not substitute its own assessment of such a situation for that of the police officers who had had to react in the heat of the moment. That would impose an unrealistic burden on a State and its law-enforcement personnel in the execution of their duty, perhaps to the detriment of their lives and others’. The Court therefore considered that the use of lethal force in the circumstances, however regrettable, had not exceeded what had been “absolutely necessary” for the purposes of self-defence and carrying out a lawful arrest. Accordingly, the Court held unanimously that there had been no violation of Article 2 in respect of the killing of the applicant’s son. 

On the other hand, the Court observed that the investigating authorities had only started questioning those police officers involved in the killing of the applicant’s son four months after the incident. Some of the officers had not, in fact, been questioned until more than a year later. The Turkish Government gave no explanation for those delays. As those officers had been the only eye-witnesses to the incident, their questioning should have been a priority. The Court concluded that that failing was so serious that it had made the whole of the investigation ineffective and held unanimously that there had been a violation of Article 2. 

As the applicant failed to submit his claim for just satisfaction, the Court considered that there was no call to award Mr Kasa any such award. (The judgment is available only in English.) 

Kayasu v. Turkey (64119/00)

CHAMBER JUDGMENT KAYASU v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Kayasu v. Turkey (application nos. 64119/00 and 76292/01). 

The Court held unanimously that there had been 

· a violation of Article 10 (freedom of expression) of the European Convention on Human Rights on account of the sanction imposed on the applicant for causing offence to the armed forces; and, 

· a violation of Article 13 (right to an effective remedy) of the Convention in conjunction with Article 10. 

Under Article 41 (just satisfaction), the Court awarded the applicant 40,000 euros (EUR) in respect of pecuniary and non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.) 

Principal facts

The applicant, Sacit Kayasu, is a Turkish national who was born in 1952 and lives in Istanbul. At the relevant time he was a public prosecutor. 

The case concerned a disciplinary sanction and a criminal conviction which the applicant received on account of a complaint and an indictment he had drawn up against the instigators of the military coup d’état of 12 September 1980. 

In August 1999 the applicant, acting as a private citizen, lodged a criminal complaint against former generals of the army who had been the main instigators of the military coup of 12 September 1980. No action was taken on the complaint and the case received a certain amount of press coverage. 

On 30 March 2000 the Supreme Council of Judges and Public Prosecutors imposed a disciplinary sanction on the applicant in the form of a reprimand. The Council found that the words used by the applicant in his complaint were liable to offend certain statesmen who had worked to secure the stability and viability of the State. The applicant appealed against that decision but was unsuccessful. 

In the meantime, on 28 March 2000, in his capacity as the Adana public prosecutor the applicant had drawn up an indictment against Mr Kenan Evren, a former Chief of Staff and former President of Turkey who had been the main instigator of the military coup of 12 September 1980. 

In the indictment he noted that the prosecution of the alleged offence would become time-barred on 12 September 2000 and that as a legal professional serving a State based on the rule of law, he considered it his responsibility to bring the accused to trial for his unlawful acts. 

On 29 March 2000 the Ministry of Justice gave permission to prosecute the applicant for abuse of position on the ground that he had distributed copies of the indictment to the press and given statements to journalists he had received at his home. 

Furthermore, the Adana Chief Public Prosecutor considered that the submissions filed by the applicant had amounted to an allegation of an offence and, on that account, took no further action on them by virtue of transitional Article 15 of the Constitution, which provided that the instigators of the 1980 coup were immune from prosecution. 

The criminal proceedings against the applicant resulted in a judgment delivered by the Joint Chambers of the Court of Cassation on 15 May 2001 and followed by the Ninth Division of the Court of Cassation on 11 December 2002, in which he was convicted of abusing his position and causing offence to the armed forces and was sentenced to suspended criminal fines. As to the charge of causing offence, the Turkish courts held that the indictment drawn up by the applicant had gone beyond the bounds of criticism and was directed at the armed forces as a whole, accusing them of being an institution that abused its power and had no hesitation in pointing its weapons at citizens and destroying the rule of law. They also found that by distributing the document in question to journalists, the applicant had sought to reach a wider audience, thereby demonstrating his intention to insult and offend the State’s military forces. 

From 20 April 2000 the applicant was suspended from his post as a public prosecutor; subsequently, on 27 February 2003 the Supreme Council of Judges and Public Prosecutors dismissed him from his post. 

An application by the applicant to the Objections Committee, four of whose nine members had sat as members of the Supreme Council of Judges and Public Prosecutors that had given the decision to which he objected, was rejected on 3 November 2003. 

The applicant is no longer entitled to practise law as a result of his dismissal from the legal service. 

Procedure and composition of the Court

The applications were lodged with the European Court of Human Rights on 21 September 2000 and 23 September 2001. Application no. 64119/00 was declared partly admissible on 31 March 2005. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 Ireneu Cabral Barreto (Portuguese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), 
 András Sajó (Hungarian), 
 Işıl Karakaş (Turkish), judges, 

and also Françoise Elens-Passos, Deputy Section Registrar. 

Summary of the judgment

Complaints

Mr Kayasu complained that the disciplinary and criminal penalties imposed on him had breached Article 10. He also complained, under Article 13, that there was no effective remedy by which to challenge disciplinary sanctions imposed by the Supreme Council of Judges and Public Prosecutors. 

Decision of the Court

Article 10

The Court observed that the applicant’s particular status as a public prosecutor had meant that he had a crucial role within the national legal service in the administration of justice. It had already had occasion to point out that public officials serving in the judiciary were to be expected to show restraint in exercising their freedom of expression in all cases where the authority and impartiality of the judiciary were likely to be called into question. The Court nevertheless found that an interference with the freedom of expression of a member of the legal service in a position such as the applicant’s called for close scrutiny on its part. 

The Court observed that the statements in question had been made in the particular context of a historical, political and legal debate concerning, among other things, the possibility of prosecuting the instigators of the coup d’état of 12 September 1980 and the Constitution, which had been adopted following a referendum in November 1982 and was still in force. This was unquestionably a debate of general interest, in which the applicant had intended to participate both as an ordinary citizen and as a public prosecutor. 

As to the content of the documents in question, the Court observed that their tone had been critical and accusatory towards the instigators of the coup. It considered, however, that while the statements were acerbic and at times sarcastic, they could hardly be described as insulting. 

The Court further noted, with regard to the fact that the applicant had made use of his position as a prosecutor in notifying the press, that it could certainly not condone his conduct, bearing in mind his duty of loyalty to the State that employed him. However, it observed that what was at stake in the present case went beyond the expression of a personal opinion: the statements in question had essentially been intended to highlight a failure of the democratic regime. The Court considered that it had to attach some importance to that issue in weighing up the competing interests under the Convention. 

Accordingly, the Court found that the applicant’s conviction for causing offence had not met any “pressing social need” capable of justifying such a restriction. It pointed out that it was the increased protection afforded to the armed forces by former Article 159 of the Criminal Code that undermined freedom of expression, not the generals’ right as individuals to use the standard procedure available to anyone to complain if their honour or reputation had been attacked or they were subjected to insulting remarks. 

Furthermore, the imposition of a criminal sanction of that nature on an official belonging to the national legal service would inevitably, by its very nature, have a chilling effect, not only on the official concerned but on the profession as a whole. For the public to have confidence in the administration of justice they must have confidence in the ability of judges and prosecutors to uphold effectively the principles of the rule of law. It followed that any chilling effect was an important factor to be considered in striking the appropriate balance between the right of a member of the legal service to freedom of expression and any other legitimate competing interest in the context of the proper administration of justice. 

The Court concluded that the interference with the applicant’s right to freedom of expression in the form of a sanction for causing offence to the armed forces, as a result of which he had been permanently dismissed from his post as a prosecutor and prohibited from practising law, had been disproportionate to any legitimate aim pursued. There had therefore been a violation of Article 10. 

Article 13

The Court observed that the impartiality of the bodies of the Supreme Council of Judges and Public Prosecutors that had been called upon to review the applicant’s objection had been open to serious doubt. 

The Court therefore concluded that the applicant had not had a remedy in respect of his complaint under Article 10, in breach of Article 13. 

Judge Sajó expressed a concurring opinion, which is annexed to the judgment. 

	Date 
	20081113 

	Article 
	10, 13 

	Decision 
	violation 


Kemal Kahraman v. Turkey (39857/03)

	Date 
	20080722 

	Article 
	3 

	Decision 
	violation 


Three ill-treatment Chamber judgments concerning Turkey 

The European Court of Human Rights has today notified in writing three Chamber judgments1 - available only in English – in the cases of Getiren v. Turkey (application no. 10301/03), Kemal Kahraman v. Turkey (no. 39857/03) and Osman Karademir v. Turkey (no. 30009/03). 

The Court held, unanimously: 

· that in all three cases, there had been a violation of Article 3 (prohibition of torture and inhuman or degrading treatment) of the European Convention on Human Rights concerning the applicants’ ill-treatment in police custody; and,

· that in the cases of Getiren and Osman Karademir there had also been a violation of Article 3 of the Convention on account of the authorities’ inadequate investigation into the applicants’ allegations of ill-treatment. 

The Court further held unanimously that, in the case of Getiren, there had been: 

· a violation of Article 5 §§ 3 and 4 (right to liberty and security) on account of the applicant’s excessive length of detention on remand and the lack of a remedy by which he could challenge the lawfulness of that detention; and,

· a violation of Article 6 § 1 (right to a fair trial) concerning his right to remain silent and not to incriminate himself.

Under Article 41 (just satisfaction), in respect of non-pecuniary damage, the Court awarded 11,500 euros (EUR) to Mr Getiren’s brother, EUR 15,000 to Mr Kahraman and EUR 10,000 to Mr Karademir. For costs and expenses, the Court awarded EUR 1,500 to Mr Kahraman and EUR 3,000 to Mr Karademir. 

1. Principal facts

The applicants are three Turkish nationals: Neytullah Getiren who was born in 1959 and lived in Bursa (Turkey) until his death on 23 January 2003; Kemal Kahraman who was born in 1972 and lives in Istanbul; and, Osman Karademir, who was born in 1961 and also lives in Istanbul. 

All three cases concerned, in particular, the applicants’ allegations that they were subjected to ill-treatment in police custody. 

Getiren

On 14 March 1999 Mr Getiren was arrested in a flat during a police raid. He was suspected of being involved in the bombing of a shopping centre in Istanbul by the PKK (the Kurdistan workers’ party) which had caused 13 deaths. 

The arrest report drawn up the same day noted that, as the applicant had attempted to escape, there had been a physical struggle between him and the police. Also on the same day, the applicant was taken to hospital and examined by a doctor who noted that there was no sign of physical violence on his body. 

On 20 March 1999 two police officers drafted and signed a report which noted that the applicant, claiming that he was only answerable to the PKK, refused to make a statement. The applicant refused to sign the report. 

According to the applicant, while in police custody, he was beaten, suspended by his arms (“reverse hanging”) and immersed in cold water. Made to lie down, police officers walked and jumped on his back and perforated his eardrum by striking him over the head. 

On 21 March 1999 the applicant underwent four medical examinations: the reports noted injuries to his right shoulder blade, spine and lower back as well as a perforation of his right eardrum. 

The same day the applicant was brought before the Istanbul State Security Court public prosecutor: he denied the accusations against him and alleged that he had been ill-treated while in police custody. 

Subsequently an investigation was launched and criminal proceedings were brought against the two police officers who had questioned the applicant during his custody. On 8 June 1999 Fatih Public Prosecutor questioned those two officers. They stated that the applicant’s injuries had occurred when he had attempted to escape during the on-site inspection of the flat after his arrest. During the trial before Istanbul Assize Court, however, one of those officers submitted that he had not actually been present during the applicant’s arrest. On 27 July 2001 the Assize Court ordered the doctor who had recorded that the applicant’s eardrum had been perforated to examine the applicant again: he reported that the applicant had not suffered from a fresh ear injury. Ultimately, on 25 April 2002 that court, noting that the applicant had been beaten when having attempted to escape the on-spite inspection, found that the officers had not intentionally injured the applicant and therefore ordered their acquittal. 

In September 2002 the applicant was convicted of membership of the PKK and sentenced to 12 years and six months’ imprisonment. The courts considered that, by refusing to give any information to the police or to sign the document drawn up on 20 March 1999, the applicant had acted as a member of an illegal organisation. Given the length of his detention on remand he was immediately released. 

Kemal Kahraman

On 10 June 1999 Mr Kahraman was arrested on suspicion of being involved in three bombings in Istanbul. 

According to the applicant, during his questioning in police custody, he was beaten, suspended by his arms (“reverse hanging”) and hosed with cold water. 

On 14 June 1999 the applicant was examined by a doctor from the Istanbul Forensic Institute. The subsequent report noted numerous injuries on his body, in particular bruising and a scab covered wound, as well as pain in his arms. It concluded that the applicant had been subjected to physical violence. 

The applicant repeatedly requested the judicial authorities to bring criminal proceedings against the police officers who had tortured him and to disregard the extracted statements in the criminal proceedings against him. 

In October 2002 he was, however, convicted of being a member of the IBDA-C (Great Eastern Islamic Raiders’ Front) and sentenced to life imprisonment. 

Osman Karademir

On 25 May 2002 Mr Karademir was arrested on suspicion of theft and released the next day. 

The applicant alleged that, while in police custody he was punched, slapped, kicked and, taken to a cellar, where he was stripped naked and had electric shocks applied to his genitals. 

The applicant was medically examined on 25, 26 and 29 May 2002. The first two examinations noted no signs of ill-treatment on the applicant’s body. The applicant alleged, however, that even though he had complained about having been ill-treated to the doctor who had examined him on 26 May, the latter, having been paid a visit by the police just before the examination, had not noted down any of his injuries. The examination of 29 May 2002 noted that the applicant had pain and sensitivity in his groin and had difficulty urinating. 

The preliminary investigation into the applicant’s allegations, carried out by senior police officers, found that there was no need to bring charges as the medical reports of 25 and 26 May had indicated no signs of ill-treatment and two of the accused officers had not even been on duty on the day of the incident. 

Charges were nonetheless brought against the four accused officers. They were, however, acquitted on the basis of the reports of 25 and 26 May 2002 and another report of 13 December 2004 which noted that the applicant did not suffer from sexual impotence as he alleged. 

In the meantime, the applicant was acquitted of the charges against him of theft. 

2. Procedure and composition of the Court The application in the case of Getiren was lodged with the European Court of Human Rights on 23 January 2003; in the case of Kemal Kahraman on 17 November 2003 and declared partly inadmissible on 3 October 2006; and, in the case of Osman Karademir on 17 July 2003 and declared partly inadmissible on 10 May 2007. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Getiren

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), 
 András Sajó (Hungarian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

Kemal Kahraman 

Françoise Tulkens (Belgian), President, 
 Ireneu Cabral Barreto (Portuguese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 András Sajó (Hungarian), 
 Nona Tsotsoria (Georgian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

Osman Karademir 

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Ireneu Cabral Barreto (Portuguese), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), 
 Nona Tsotsoria (Georgian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Article 3 (prohibition of torture and inhuman or degrading treatment), all three applicants alleged that they were subjected to ill-treatment in police custody. Mr Getiren and Mr Karademir also complained under Article 3 (lack of effective investigation) and Article 13 (right to an effective remedy) about the inadequacy of the investigations into their allegations of ill-treatment. Lastly, Mr Getiren complained about the length and unlawfulness of his detention on remand, in breach of Article 5 §§ 3 and 4 (right to liberty and security), and about the unfairness of the proceedings against him, notably that the document of 20 March 1999 was used as evidence against him, in breach of Article 6 §§ 1, 2 and 3 (right to a fair trial). 

Article 3 

Ill-treatment 

In the case of Getiren, the Court considered that if the applicant had sustained the injuries noted in the medical reports of 21 March 1999 during his arrest, as alleged by the Government, those injuries should have already appeared in the report drawn up on 14 March 1999. Furthermore, the findings of the medical reports on 21 March corroborated the applicant’s allegations that the police had beaten him and inflicted injuries to his back. Similarly, the perforation of the applicant’s right eardrum should have already been noted in the report of 14 March 1999 and his allegation that he had been struck about the head corresponded to the nature of that injury.

In the case of Kemal Kahraman, the injuries noted in the medical examination of 14 June 1999 were consistent with the applicant’s allegations of having been suspended by his arms and beaten. The Government had not offered any explanation for the injuries observed on the applicant’s body. Nor had they challenged the medical report of 14 June or alleged that those injuries had dated from a period prior to the applicant’s arrest.

In the case of Osman Karademir the symptoms described in the third medical report of 29 May 2002 were consistent with the applicant’s allegation that electric shocks had been applied to his genitals. Indeed, the applicant, in his statements to the investigating and prosecution authorities, had given an unequivocal and detailed account of that ill-treatment and had even identified by name those police officers responsible. Moreover, the Court noted with grave concern the alleged police interference before the applicant’s medical examination on 26 May 2002. The Government, relying on the first two reports of 25 and 26 May 2002 which had recorded that the applicant had no injuries, simply ignored the report of 29 May 2002.

Considering the circumstances of all three cases as a whole and in the absence of plausible explanations from the Turkish Government as to the how the applicants’ injuries had been caused, the Court concluded that their injuries had been the result of ill-treatment in police custody, for which the Government had been responsible, in breach of Article 3. 

In the case of Kemal Kahraman the Court further considered that the applicant had been ill-treated intentionally by the police for the purpose of extracting confessions from him, a particularly serious and cruel act capable of causing severe pain and suffering, which could only be described as torture. 

Investigation

In the case of Getiren, the Court observed that there had been serious shortcomings in the way the trial had been conducted. Firstly, the medical report of 27 July 2001 stated that there had been no fresh injury to the applicant’s ear without providing a explanation as to the meaning of that term. Furthermore, Istanbul Assize Court failed to take into account the obviously contradictory statements made by the accused police officers, one of whom had stated to Fatih Public Prosecutor that the applicant’s injuries had occurred due to a struggle during an on-site inspection but then, at trial, the same officer testified that he had not actually even been present. Indeed, the Court was particularly struck by the fact that in its judgment acquitting the police officers, the Assize Court had noted that the applicant had been struck during the on-site inspection whereas there was no document in the case file to prove that that inspection had actually even taken place.

In the case of Osman Karademir, the Court reiterated that it had already found in previous cases against Turkey that the bodies in charge of investigations concerning ill-treatment by the police, if made up of civil servants hierarchically dependent on the governor, himself an executive officer linked to the very security forces under investigation, could not be considered independent. In effect, the appointment of senior police officers as investigators in the applicant’s case had been inappropriate given that the allegations had been directed against the police force of which they were members. Even though charges had subsequently been brought against the four accused police officers, they had been acquitted with no further inquiry into the cause of the symptoms indicated in the 29 May 2002 medical report.

The Court therefore concluded that, in the case of Getiren, the Turkish authorities had failed to bring adequate criminal proceedings against the accused police officers and that, in the case of Osman Karademir, they had failed to carry out an effective and independent investigation into the applicant’s allegations of ill-treatment in police custody, in further violation Article 3. 

Given that finding, the Court considered that no separate issues arose under Article 13 in either of those two cases.

Other Articles in the case of Getiren

Article 5 §§ 3 and 4 

The Court found that the Government had failed to justify the length of the applicant’s detention, which had lasted over three years and six months, in violation of Article 5 § 3. 

It also found that, as in other cases against Turkey raising similar issues, the remedy suggested by the Government for the applicant to object to his continued detention had little prospect of success in practice and had not provided a procedure that had been genuinely adversarial, in breach of Article 5 § 4. 

Article 6 § 1 

The Court noted that the Istanbul State Security Court had considered the applicant’s silence in itself as an indication of his guilt, in breach of the very essence of the right to a fair trial. Furthermore, according to Article 135 of the former Criminal Code in force at the relevant time, the document of 20 March 1999 had no legal value without the applicant’s signature. The State Security Court had nonetheless taken into consideration the content of the document of 20 March 1999 as if it had been the applicant’s voluntary statement and had therefore used evidence against him which had no legal value. 

The Court therefore concluded that the admission of the document of 20 March 1999 as evidence against the applicant had undermined his right to remain silent and not to incriminate himself, in breach of Article 6 § 1. 

Keş v. Turkey (17174/03)

	Date 
	20081202 

	Article 
	6(1), 6(3) 

	Decision 
	violation 


The applicant, Mustafa Keş, is a Turkish national who was born in 1950 and lives in Simav (Turkey). 

In 2002 he was convicted by an Assize Court for drug possession and trafficking as a member of a gang and sentenced to five years’ imprisonment and a fine. He alleged before the Court of Cassation that the Assize Court had not taken evidence from certain witnesses. The Court of Cassation upheld the Assize Court’s judgment. 

Relying on Article 6 § 1 (right to a fair trial) and 6 § 3 (d) (right to obtain attendance and examination of witnesses), the applicant complained that certain witnesses were not examined and that he had not been given access to the written opinion of the Principal Public Prosecutor at the Court of Cassation. 

The Court noted that the domestic courts had carried out a thorough and careful analysis of the various items of evidence that were relevant in assessing and evaluating the credibility of the charges against the applicant. The witnesses had been examined during the preliminary investigation, and the Assize Court had considered that examining the witnesses in question was not essential to establishing the truth. In this connection, the Court noted that the applicant had not explained how examination of these witnesses would have been decisive in establishing the truth, in that their statements were not the sole items of evidence on which the court had based the applicant’s conviction. Accordingly, the Court held unanimously that there had not been a violation of Article 6 § 1 and 6 § 3 (d) with regard to the questioning of witnesses. 

Furthermore, the Court concluded unanimously that there had been a violation of Article 6 § 1 on account of the failure to communicate the written opinion of the Principal Public Prosecutor at the Court of Cassation. It held that its judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant and awarded him EUR 2,000 for costs and expenses. (The judgment is available only in French.) 

Kilavuz v. Turkey (8327/03)

	Date 
	20081021 

	Article 
	2 

	Decision 
	violation 


CHAMBER JUDGMENT KILAVUZ v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Kilavuz v. Turkey (application no. 8327/03). 

The Court held unanimously that there had been a violation of Article 2 (right to life) of the European Convention on Human Rights.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 3,000 euros (EUR) in respect of pecuniary damage, 10,000 EUR in respect of non-pecuniary damage and EUR 1,150 for costs and expenses. (The judgment is available only in French.) 

1. Principal facts

The applicant, Nihal Kılavuz, is a Turkish national who was born in 1948 and lives in Bilecik (Turkey). She is the mother of Baybars Geren, who was born in 1972 and died on 24 November 2001 while in Bilecik Prison. 

During his detention pending trial in Pazaryeri, Baybars Geren, who had been charged with resisting police officers during an identity check, was taken to hospital for four days in November 1999, suffering from delirious syndrome, a condition known as “severe paranoid delusion”, and given a course of medical treatment. According to his psychiatrist, it was highly likely that this form of schizophrenia would develop rapidly, but there was no contraindication to imprisonment on condition that he continued the course of treatment, failing which his condition would worsen. 

On 13 November 2001 the applicant’s son, who had been sentenced to six months’ imprisonment, returned to Pazaryeri Prison. A week later his behaviour again alerted the authorities to his paranoid, anxious and violent tendencies. It was deemed necessary to transfer him to Bilecik Prison, on account “of his psychological problems” and because he was liable to endanger “both his own life and the life of others”; to that end A.G.D., the Pazaryeri prison doctor, drew up a report that was attached to Baybars Geren’s personal file with instructions to the prison reception that he should be kept “under supervision on account of his psychological problems” and re-examined in an appropriate hospital. 

During his transfer the applicant’s son continued to talk in a disturbing manner which reflected his recurring fear of being murdered. He was admitted to prison on 23 November 2001 with no prior medical examination. 

He was put in an observation cell on his own. He was allowed to keep his belt and given a sheet, in accordance with the prison rules, on the ground that he had not shown any obvious signs of mental illness when he was admitted. 

The next morning Baybars Geren’s body was found hanging from the cell bars, with his belt round his neck and his feet touching the ground. 

The prison governor did not find any negligent action on the part of his staff. The statutory criminal investigation concluded that the deceased had killed himself by his own devices, without involving anyone else. During the criminal investigation instituted at the request of the Ministry of Justice following a complaint lodged by the applicant, the body was exhumed and a classic autopsy was carried out, the conclusions of which found it established that Baybars Geren had committed suicide by hanging. Those proceedings also ended with a decision not to prosecute. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 10 February 2003. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 András Sajó (Hungarian), 
 Nona Tsotsoria (Georgian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

The applicant alleged that her son had been killed by prison warders and that if he had committed suicide it was because the prison authorities had failed in their positive obligation to protect the life of her son against that risk. She alleged a violation of Articles 2 (right to life) and 3 (prohibition of inhuman or degrading treatment). 

Article 2 

The Court found that there was insufficient evidence against the Turkish State to support the allegation that the applicant’s son had been murdered. The Court therefore saw no plausible reason to depart from the Turkish authorities’ finding that he had indeed committed suicide. 

The Court noted that the prison authorities could not have denied that Baybars Geren had manifested sufficiently severe signs of mental distress to raise fears that he was putting his own life or the life of others at risk. However, no examination was carried out despite the instructions of the doctor A.G.D. and the requirement in the rules that any inmate placed in an observation cell be given a medical examination. 

The Court held that it had been incumbent on the national authorities to take the appropriate preventive measures in fulfilment of their positive obligation to protect Baybars Geren’s life from himself. 

The Court noted that although Baybars Geren’s mental condition had still been uncertain and no decision had been taken in that regard, he had been admitted to prison and then placed alone in an observation cell and allowed to keep his belt and given a sheet. In the Court’s view, these shortcomings went beyond mere errors of judgment or carelessness and amounted to negligence in providing the minimum safeguards necessary to prison life. 

The Court observed that this situation had, moreover, marked the subsequent events leading to Baybars Geren’s death. Given his volatile mental state, he had clearly needed close supervision; there was nothing to show, however, that the prison authorities had given the staff on duty on the day of the incident an instruction of any kind capable of preventing a sudden deterioration in Baybars Geren’s state; ultimately, he had committed suicide unsupervised by anyone. 

The Court stressed that the only type of supervision carried out in the cells of the observation block where Baybars Geren had been held consisted of listening from outside a closed gate with a small window through which Baybars Geren’s cell could barely be seen. For want of sufficient numbers of staff, that supervision, which had not even been shown to have been regularly undertaken, had been performed by the prison warders as a secondary duty; in any event, the Court was not persuaded that the warders could have saved Baybars Geren since they had not even had the keys to the gate. 

Accordingly, the Court held that there had been a violation of Article 2, in relation to the deceased, on account of the failure by the prison authorities to do what could reasonably have been expected of them to prevent the incident. It considered that it was not necessary to examine the remaining complaints. 

Kılıçoğlu and Others v. Turkey (50945/99)

	Date 
	20080212 

	Article 
	5 

	Decision 
	violation 


Violation of Article 5 §§ 3 and 4 

Kılıçoğlu and Others v. Turkey (no. 50945/99)

The 11 applicants are Turkish nationals. 

They were all members of HADEP (the People’s Democracy Party) at the material time. They were arrested and placed in police custody in February 1999 as “suspects” during operations in the Diyarbakır region to prevent potential incidents following the arrest of Workers’ Party of Kurdistan (PKK) leader Abdullah Öcalan. No proceedings were brought against them. Relying on Article 5 §§ 1 (c), 3 (right to liberty and security) and 4 (right to take proceedings to determine the lawfulness of detention), they complained that their arrest had been illegal. They also complained about the length of time for which they had been held in police custody and the lack of a remedy enabling them to challenge the lawfulness of their detention. 

The Court considered that the applicants’ detention for nine and ten days respectively before they were brought before the Principal State Prosecutor and released could not be accepted as necessary. It also noted that it had already found that the supervision by the domestic courts of the lawfulness of detention under Law no. 466, on the compensation of persons unlawfully deprived of their liberty, did not meet the requirements of Article 5 § 4. It accordingly found unanimously that there had been a violation of Article 5 §§ 3 and 4 and held that it was not necessary to examine separately the complaint, under Article 5 § 1, that the arrest had not been lawful. It awarded EUR 3,500 to Mr Kılıçoğlu and EUR 3,000 to the other applicants in respect of non-pecuniary damage. (The judgment is available only in French.) 

Kipritçi v. Turkey (14294/04)

	Date 
	20080603 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (length) 

Kipritçi v. Turkey (no. 14294/04)

The applicant, Mehmet Ali Kipritçi, is a Turkish national who was born in 1961 and lives in Konya (Turkey). 

In November 1996 proceedings were brought against him for misappropriation. He was ultimately acquitted in March 2002. Relying on Article 6 § 1 (right a fair trial within a reasonable time) among other provisions, he complained of the length of the criminal proceedings against him. 

The Court observed that the proceedings in question had lasted for more than five years and three months. Finding that duration excessive, it held unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 3,000 in respect of non-pecuniary damage. (The judgment is available only in French.) 

Kızıl v. Turkey (29098/03)

	Date 
	20080717 

	Article 
	3 

	Decision 
	no viol. 


No violation of Article 3 (treatment) 

Violation of Article 3 (investigation) 

Kızıl v. Turkey (no. 29098/03)

The applicant, Yunus Kızıl, is a Turkish national who was born in 1974 and lives in Batman (Turkey). 

On 9 September 2002 he was arrested at a police check-point while riding a moped with no number-plate, without a driving licence and without a registration certificate. He was informed that he would not be permitted to recover his moped until he had attended to these matters. A few hours later the applicant attempted to take it back without seeking police permission and an altercation took place. The applicant was arrested again. Soon after, the applicant underwent a medical examination, which revealed that he had bruising on his shoulder, right arm and right ear, that he had bruises on the back of his left shoulder, his right wrist, his left forearm and his right ankle, and that he would be unfit for work for three days. A medical examination of one of the police officers also revealed a number of bruises. The applicant complained of ill-treatment and abuse of authority on the part of the police. When the provincial governor refused to authorise the opening of a criminal investigation, the public prosecutor discontinued the proceedings. The police regional disciplinary board also found that there was no cause to impose a disciplinary penalty on the arresting officers. Relying on Article 3 (prohibition of inhuman or degrading treatment) and Article 13 (right to an effective remedy), Mr Kızıl alleged that he had been beaten by the police and complained that there had been no thorough investigation of his case. 

In the absence of evidence to corroborate the applicant’s allegation that he had been subjected to ill-treatment, the Court considered that the facts had not been sufficiently well established to enable it to conclude that there had been a substantive violation of Article 3. 

However, in view of the circumstances of the case, the Court considered that the investigation conducted in the present case could not be regarded as effective and capable of establishing the conditions in which the altercation between the applicant and the police had taken place. It accordingly held unanimously that there had been a violation of Article 3. 

It awarded the applicant EUR 3,000 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.) 

Kızılyaprak v. Turkey (No. 2) (9844/02)

	Date 
	20080304 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Kızılyaprak v. Turkey (No. 2) (no. 9844/02)

The applicant, Zeynal Abidin Kızılyaprak, is a Turkish national who was born in 1960 and lives in Istanbul. 

The case concerned the applicant’s complaints about his criminal conviction for disseminating separatist propaganda on account of the publication of two articles in the newspaper Özgür Bakış. Relying in particular on Article 6 (right to a fair hearing), he complained that the proceedings against him had been unfair in that he had not been notified of the dates of the hearings in the court that had convicted him and had not had the opportunity to defend himself, particularly after the public prosecutor had submitted his opinion on the merits of the case. 

The Court held unanimously that there had been a violation of Article 6 on account of the failure to summon the applicant to appear before the court in question, and awarded him EUR 2,000 for non-pecuniary damage. (The judgment is available only in French.) 

Koç and Others v. Turkey (38327/04)

	Date 
	20080930 

	Article 
	8 

	Decision 
	violation 


Violation of Article 8 

Koç and Others v. Turkey (no. 38327/04)

Nakçi v. Turkey (no. 25886/04)

The seven applicants are Turkish nationals. They are or were detained in Gaziantep Prison (Turkey). 

They complained of the prison authorities’ refusal to deliver correspondence addressed to them. They relied in particular on Article 8 (right to respect for correspondence). 

The Court observed that it had already found that Articles 144 and 147 of Regulation no. 647 on prison management and the execution of sentences did not indicate with sufficient clarity the scope and manner of exercise of the authorities’ discretion to control prisoners’ correspondence. Similarly, it had previously noted that implementation of the regulation in practice did not appear to make up for this shortcoming. 

The Court accordingly considered that the interference with the applicants’ right to respect for their correspondence was not “in accordance with the law” and therefore held unanimously that there had been a violation of Article 8. It held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage suffered by the applicants. (The judgments are available only in French.) 

Kutlular v. Turkey (73715/01)

	Date 
	20080429 

	Article 
	10 

	Decision 
	violation 


Violation of Article 10 

Kutlular v. Turkey (no. 73715/01)

The applicant, Mehmet Kutlular, is a Turkish national who was born in 1938 and lives in Istanbul (Turkey). He is a journalist and the owner of the Yeni Asya daily newspaper. 

The applicant was criminally convicted of proffering hate speech, at a religious ceremony organised by the newspaper and in a brochure distributed to the participants. The Marmara earthquake, which killed some 20,000 people in 1999, was presented as divine punishment for the pressure allegedly exerted on religion by the military in Turkey, and for people’s ingratitude towards God, their sinful ways and their failure to praise God. Relying, among other things, on Article 10 (freedom of expression), the applicant complained of a violation of his right to freedom of expression. He also complained, under Article 14 (prohibition of discrimination), that he was a victim of discrimination because of his “identification with the opposition”. 

The Court noted that in reading religious meaning into a natural disaster and, in particular, suggesting that there was a cause and effect relationship between the disaster and the failure of a majority of the population to react to certain government measures, the speech was capable of spreading superstition, intolerance and obscurantism. Ultimately it was a form of proselytism and its tone was generally offensive towards “non-believers” as well as towards the Government. Nevertheless, the Court considered that, however shocking and offensive they might have been, the applicants words had not incited people to violence or been capable of stirring hatred against people who did not belong to the applicant’s religious community. The Court also found that the criminal conviction of the applicant had been disproportionate to the aim pursued. It accordingly found, unanimously, that there had been a violation of Article 10 and held that there was no need to examine the complaint separately under Article 14. The Court awarded Mr Kutlular EUR 5,000 in respect of non-pecuniary damage. (The judgment is available only in French.) 

Köklü v. Turkey (10262/04)

	Date 
	20081014 

	Article 
	5(3), 6(1) 

	Decision 
	violation 


Violation of Article 5 § 3 

Ayhan and Others v. Turkey (no. 29287/02)

Violation of Article 5 §§ 3 and 4 

Violation of Article 6 § 1 (length) 

Köklü v. Turkey (no. 10262/04)

The applicants are four Turkish nationals. Mehmet Ali Ayhan, Ali Akkurt and Şükrü Töre were born in 1961, 1959 and 1964 respectively, and are currently serving a term of life imprisonment in Turkey, and Turgut Köklü was born in 1977 and lives in Istanbul. The applicants were arrested and detained in police custody in the course of police operations against an illegal armed organisation, the TKEP (the Communist Labour Party of Turkey).

They all relied on Article 5 (right to liberty and security). Mr Köklü also relied on Article 6 § 1 (right to a fair trial within a reasonable time). 

In the case of Ayhan and Others, the Court held unanimously that the length of detention during judicial proceedings had been excessive in violation of Article 5 § 3: Mehmet Ali Ayhan’s detention having lasted for over ten years and nine months, and Ali Akkurt and Şükrü Töre’s detention having lasted for approximately eight years and nine months. 

The Court further held unanimously that there had been a violation of Article 5 § 3 on account of the excessive length of Mr Köklü’s detention on remand which had lasted for over six years and four months, and a violation of Article 5 § 4 concerning the applicant’s complaint that he had had no effective remedy to challenge the lawfulness of his detention on remand. Lastly, the Court held unanimously that there had been a violation of Article 6 § 1 on account of the length of the criminal proceedings which began with the applicant’s arrest on 10 March 1998 and are still pending, for two levels of jurisdiction. 

In respect of non-pecuniary damage, the Court awarded EUR 6,000 to Mr Ayhan, EUR 4,000, each, to Mr Akkurt and Mr Töre and EUR 8,000 to Mr Köklü. For costs and expenses, the Court awarded EUR 1,000 to the applicants, jointly, in the case of Ayhan and Others. (The judgment is available only in English.) 

Köksal Özdemir v. Turkey (21007/04)

The applicant, Köksal Özdemir, is a Turkish national who was born in 1976 and lives in Giresun (Turkey). 

Mr Özdemir was arrested on suspicion of stealing a car and was taken into police custody on 26 March 2002. During his arrest he tried to escape and fell on the pavement. The public prosecutor’s office ordered the applicant’s release on 27 March 2002 at 1.25 a.m., but he was not released from the police station until 1.30 p.m. the following day. Relying on Article 3 (prohibition of inhuman and degrading treatment), the applicant alleged that he had been ill-treated while in police custody. He also complained under Article 5 § 1 (c) (right to liberty and security) that his continued detention in police custody after his release had been ordered by the public prosecutor’s office had been unlawful.

The Court considered that the evidence submitted to it suggested that the injuries observed on Mr Özdemir’s body could have been the result of his fall while trying to escape arrest, and that it was not therefore capable of establishing the existence of the alleged ill-treatment. Accordingly, this part of the application was declared inadmissible. 

As to the applicant’s complaint that his continued detention in police custody had been unlawful, the Court noted that the maximum period of police custody laid down by law was 24 hours, unless an extension was granted by the competent authority. That had not been the case here. The Court therefore held unanimously that there had been a violation of Article 5 § 1 (c) and ruled that the present judgment constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained by the applicant. (The judgment is available only in French.) 

	Date 
	20081118 

	Article 
	5(1), 3 

	Decision 
	violation 


Kücük and Others v. Turkey (63353/00)

	Date 
	20081014 

	Article 
	2 

	Decision 
	violation 


Violation of Article 2 (life and investigation) 

Kücük and Others v. Turkey (no. 63353/00)

The 12 applicants are Turkish nationals. The first applicant is the widow and the other applicants are the children of Yusuf Küçük, who died on 4 June 1998. At the relevant time the applicants lived in the village of Ovacik in Tunceli province, which was under a state of emergency decreed at the time in south-east Turkey because of serious clashes between security forces and members of the illegal armed organisation PKK (the Kurdistan Workers’ Party). 

At 11.45 one night, when Yusuf Küçük was out with three other villagers looking for lost sheep, he was killed by a shell fired from a tank by a gendarmerie unit lying in ambush outside the village. The prosecuting authorities opened an investigation into the incident the next day. The public prosecutor subsequently relinquished jurisdiction and transmitted the case to the administrative committee of Tunceli province. The province in turn transmitted it to the Gendarmerie post in Tunceli with a request for them to carry out an internal inquiry. A report was drawn up on the strength of which the Tunceli province administrative committee decided to close the case and discontinue the proceedings. 

The applicants relied in particular on Article 2 (the right to life). 

The Court reiterated that the situation in the south-east of Turkey at the time obliged the State to take exceptional steps to regain control of the region and put a stop to the violence. The Court noted that the villagers had been warned, both orally and in writing, that they were forbidden to leave their homes after sunset, and considered that Yusuf Küçük could not have been unaware of the risk he was taking when he left the village. The Court nevertheless considered that when the gendarmes deployed troops armed with heavy artillery in a zone where civilians lived, it was their duty also to consider the risks of error inevitably inherent in such a deployment of force. There was no evidence, however, that such considerations had played any significant part in the preparation and supervision of the firing. Lastly, it had not been demonstrated that there had been any real need for a tank to fire a shell. Consideration should have been given to the use of less life-threatening means, even assuming that terrorists might have been present. Accordingly, the Court was unable to say that the operation had been prepared and carried out with the necessary precautions to avoid the accidental killing of civilians. That being so, it found by six votes to one that there had been a violation of Article 2. 

Also, reiterating that it had found in several cases that inquiries conducted by provincial administrative committees gave rise to serious doubts in so far as they were not independent of the executive, the Court found unanimously that there had been another violation of Article 2 because of the lack of an effective investigation into the circumstances of Yusuf Küçük’s death. It awarded the applicants EUR 50,000 in respect of pecuniary and non-pecuniary damage. (The judgment is available only in French.) 

M. Tosun v. Turkey (33104/04)

The applicant, Mustafa Tosun, is a Turkish national who was born in 1974 and lives in Istanbul. 

In November 1995 Mr Tosun was arrested on suspicion of attempting to undermine the constitutional order. He was convicted as charged in December 2002 and sentenced to life imprisonment. In 2003 the judgment was quashed on appeal; the retrial is still pending. He was released on bail in May 2006. Relying on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), he complained about the excessive length of his detention on remand and of the criminal proceedings against him. 

The Court held unanimously that there had been a violation of Article 5 § 3 on account of the excessive length, nine years and almost eight months, of the applicant’s detention on remand and a violation of Article 6 § 1 on account of the excessive length, 13 years and still pending, of the criminal proceedings against him. Mr Tosun was awarded EUR 13,500 in respect of non-pecuniary damage. (The judgment is available only in English.) 

	Date 
	20081118 

	Article 
	5(3), 6(1) 

	Decision 
	violation 


Mansuroğlu v. Turkey (43443/98)

	Date 
	20080226 

	Article 
	2, 3 

	Decision 
	violation 


CHAMBER JUDGMENT MANSUROĞLU v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Mansuroğlu v. Turkey (application no. 43443/98). 

The Court held unanimously that there had been: 

· a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the killing of the applicants’ son by Turkish police officers;

· a violation of Article 2 on account of the authorities’ failure to carry out an effective investigation into his death; and,

· a violation of Article 3 (prohibition of inhuman or degrading treatment) in relation to Mrs Mansuroğlu.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 5,000 euros (EUR) plus 150 American dollars (USD) in respect of pecuniary damage, and EUR 9,000 to Şerifali Mansuroğlu and EUR 13,000 to Emine Mansuroğlu in respect of non-pecuniary damage. (The judgment is available only in French.) 

1. Principal facts

The applicants, Emine Mansuroğlu and Şerifali Mansuroğlu, are Turkish nationals who were born in 1932 and 1933 respectively. They are the parents of Mazlum Mansuroğlu, who was born in 1972 and died on 15 August 1996. At the relevant time they were living in the hamlet of Çerme near the village of Kocakoç in Tunceli (Turkey), a region subject to a state of emergency. 

The case concerned the killing of the applicants’ son and ill-treatment inflicted on Mrs Mansuroğlu during an anti-terrorist operation in Çerme. 

The parties agree that Mazlum Mansuroğlu was intentionally killed by the security forces but disagree about the other facts of the case. 

According to the applicants, who based their version of events on statements by eye-witnesses, police special intervention troops arrived in Çerme on 15 August 1996 and gathered together Mrs Mansuroğlu, her son Mazlum and their neighbours in the garden of their home. They ordered the men to lie on the ground and then began to beat them with their rifle butts. When Mrs Mansuroğlu tried to shield them, she was also molested. Mazlum Mansuroğlu was then taken away and killed by police officers. 

The Turkish Government asserted that the security forces received an anonymous tip-off that three militants of the illegal Workers’ Party of Kurdistan (the PKK), who had arrived in Çerme, were planning an armed attack in the centre of Tunceli. Special intervention teams, composed of 37 police officers, made their way to the hamlet. When they arrived they saw three armed individuals rush out of the back of a house and run towards a stream. The three suspected terrorists replied to repeated shouted warnings by opening fire with automatic rifles and died in the ensuing gunfire. One of them was subsequently identified as Mazlum Mansuroğlu. 

An investigation was opened by the Tunceli public prosecutor on 17 August 1996 and autopsies were carried out on Mazlum Mansuroğlu’s body on three separate occasions. The autopsies established that the cause of death had been internal and external haemorrhaging due to bullet wounds. However, the distances from which the shots had been fired could not be determined because it would have been necessary to carry out ballistic tests on the deceased’s clothing, and the first autopsy team, which was not specialised in forensic medicine, had not been aware of the need to preserve those items. In March 1997 Tunceli Administrative Committee informed the applicants’ lawyer that they could not have access to the file, as they had not applied to join the proceedings as interveners. All the requests from the applicants’ lawyers for evidence to be taken from prosecution witnesses they wished to call were refused. On 2 July 1998 the administrative committee discontinued the proceedings on the ground that it had been established that Mazlum Mansuroğlu was a member of the PKK and that he had been “captured dead during an armed clash between the security forces and terrorists”. 

In the meantime, on 20 August 1996 Mrs Mansuroğlu underwent a medical examination. The final medical report mentioned a provisional certificate, whose conclusions it endorsed, and concluded that the patient’s state of health left her unfit for work for five days and required a total recovery time of ten days. As a result, Mrs Mansuroğlu made an official complaint on 14 February 2001 that police officers had ill-treated her. Ultimately, the authorities supported a decision to not bring criminal proceedings. The applicant appealed unsuccessfully. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 22 July 1998 and declared admissible on 2 September 2003. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Nicolas Bratza (British), President, 
 Josep Casadevall (Andorran), 
 Rıza Türmen (Turkish), 
 Lech Garlicki (Polish), 
 Ljiljana Mijović (citizen of Bosnia and Herzegovina), 
 Ján Šikuta (Slovak), 
 Päivi Hirvelä (Finnish), judges, 

and also Fatoş Aracı, Deputy Section Registrar. 

3. Summary of the judgment2

Complaints 

The applicants submitted that their son had been unlawfully imprisoned, tortured and killed by members of the security forces. They alleged the violation of Articles 2 and 3. Mrs Mansuroğlu further alleged, likewise under Article 3, that she had been ill-treated by the security forces. Lastly, the applicants relied on Article 13 (right to an effective remedy). 

Article 2 

The death of Mazlum Mansuroğlu 

At a time when terrorist attacks were raging in south-eastern Turkey the Court was prepared to accept that the operation complained of could be regarded as the result of an “honest and plausible belief” that it was necessary. However, it was not satisfied, in the light of the material in the file, that the operation had been planned in such a way as to reduce to a minimum the need to resort to lethal force. 

Nor did the Court accept the Turkish Government’s argument that there had been an armed clash of such great violence as to require the police officers to resort to self-defence. 

It noted a number of serious defects in the determination of the source of the fatal shots. In particular, the weapons used by the police officers had not been examined by experts and a ballistic report on the victim’s clothes had been made impossible. On that point, the Court observed that a non-specialist should not have had the authority to decide what was or was not usable evidence, with the power to dispose of unwanted items. 

Another glaring omission identified by the Court was the fact that the 37 police officers who had taken part in the operation were not questioned about the way it had been conducted. 

In those conditions, the authorities could not be deemed to have made a real effort to identify the officer or officers who might be in a position to shed light on the exact circumstances which had allegedly made the death complained of inevitable. 

As regards the conduct of Mazlum Mansuroğlu, the Court said that there was nothing to show that at the relevant time he had used a weapon against the police officers. Consequently, it was impossible to understand how they could have found it absolutely necessary to respond with such force – including bullets and explosive weapons – as to cause numerous extremely serious injuries, nor how, in the course of an exchange of fire, all the fatal bullets had struck Mazlum Mansuroğlu in the back. 

The Turkish Government had therefore failed to establish that the lethal force used against Mazlum Mansuroğlu was “absolutely necessary” or “strictly proportionate”, in violation of Article 2. 

The investigation 

The Court observed that it had already noted a number of serious defects which had led it to find that the authorities had not conducted an investigation capable of establishing the circumstances of Mazlum Mansuroğlu’s death, still less of identifying who might have been responsible. 

It pointed out in addition that the proceedings before Tunceli Administrative Committee revealed a determination to exclude the applicants from the investigation and, as an indirect result, unreserved acceptance of the denials of the security personnel under suspicion. That confirmed the Court’s serious doubts about investigations conducted by administrative bodies, such as the one involved in the applicants’ case, in that they were not independent of the executive. Those grounds were accordingly sufficient to warrant the conclusion that the investigation conducted in the case could not be regarded as effective, contrary to Article 2. 

Articles 3 and 13 

Concerning Mazlum Mansuroğlu 

Having regard to its conclusion under Article 2, the Court held that it was not necessary to rule separately on the other complaints concerning the deceased under Articles 3 and 13. 

Concerning Mrs Mansuroğlu 

The Court noted that here again it was for the Turkish Government to explain the circumstances that had given rise to the applicant’s allegation of ill-treatment. 

It agreed with the Government that the medical report issued on 20 August 1996 did not mention any traces of ill-treatment. However, the provisional report mentioned “injuries” that were sufficiently severe to make Mrs Mansuroğlu unfit for work for five days and which required a ten-day convalescence period. 

Moreover, as regards the investigation carried out between 14 February and 7 May 2001, the Court could see nothing to cast doubt on the Mrs Mansuroğlu’s allegations. On the contrary, it noted the lack of any determination on the part of the authorities to gather evidence supporting her complaint, or even to verify the existing evidence, with the result that they ran the risk of increasing people’s feeling of vulnerability at the hands of the State’s representatives that was current at the time. 

The Court considered that the Government had relied on the results of administrative inquiries which were as ineffective as they were inappropriate, and had accordingly not been able to explain the facts complained of by the applicant, in violation of Article 3. 

The Court considered that it was not necessary to give a separate ruling on Article 13. 

Judge Türmen expressed a concurring opinion, which is annexed to the judgment. 

Mehmet Bilen v. Turkey (5337/02)

	Date 
	20080408 

	Article 
	5 

	Decision 
	violation 


Violation of Article 5 §§ 3, 4 and 5 

Mehmet Bilen v. Turkey (no. 5337/02)

The applicant, Mehmet Bilen, is a Turkish national who was born in 1960 and lives in Diyarbakır (Turkey). 

The case concerned the applicant’s complaint about the length and unlawfulness of his detention in police custody in April 2001 on suspicion of membership of an illegal organisation. He also alleged, in particular, that there was no effective remedy under Turkish law through which he could have contested the unlawfulness of his detention or obtained compensation. He relied on Article 5 §§ 3, 4 and 5 (right to liberty and security). 

The Court could not accept that it had been necessary to detain the applicant for nine days without judicial intervention and therefore held unanimously that there had been a violation of Article 5 § 3. The Court recalled that it had already found violations in a number of previous cases concerning the lack of an effective remedy under Turkish law to contest the unlawfulness of detention and obtain compensation. It therefore also held unanimously that there had been a violation of Article 5 §§ 4 and 5. Mr Bilen was awarded EUR 3,500 in respect of non-pecuniary damage. (The judgment is available only in English.) 

Mehmet Eren v. Turkey (32347/02)

	Date 
	20081014 

	Article 
	3 

	Decision 
	violation 


Violation of Article 3 (torture and investigation) 

Erdoğan Yılmaz and Others v. Turkey (no. 19374/03)

Violation of Article 3 (treatment and investigation) 

Mehmet Eren v. Turkey (no. 32347/02)

The applicants in the first case are seven Turkish nationals. Erdoğan Yılmaz, Ayşe Yılmaz, Birsen Kaya, Sırma Yeter, Mustafa Yeter and Ayşe (Yeter) Yumli who were born in 1960, 1955, 1974, 1924, 1955, and 1970 respectively and live in Turkey, and Dursun Yeter who was born in 1957 and lives in Austria. Sırma Yeter, Mustafa Yeter, Dursun Yeter and Ayşe (Yeter) Yumli are the relatives of Süleyman Yeter, now deceased, who was arrested by police officers on 22 February 1997 on suspicion of membership of an illegal organisation, namely the MLKP (Marxist Leninist Communist Party). The same day, Erdoğan Yılmaz, Ayşe Yılmaz and Birsen Kaya were arrested on suspicion of involvement in the activities of the MLKP.

The applicant in the second case is Mehmet Eren, a Turkish national who was born in 1968 and lives in Diyarbakır (Turkey). He is a journalist. He was taken into custody by police officers from the Anti-Terrorist Branch of the Diyarbakır Police Headquarters along with 108 other persons. At the time of the arrest, the applicant and the other arrestees were in the Diyarbakır branch of the People’s Democracy Party (HADEP), where demonstrations and hunger strikes were allegedly being organised, in order to protest about the arrest of Abdullah Öcalan.

The first three applicants in the case of Erdoğan Yılmaz and Others and Mehmet Eren complained that they were ill-treated in police custody and that the domestic authorities failed to carry out an effective investigation into their allegations. The remaining applicants raised the same allegations in respect of their relative. All the applicants relied on Article 3 (prohibition of inhuman or degrading treatment and lack of an effective investigation). Mr Eren also relied on Article 6 § 1 (right to a fair trial). 

In the case of Erdoğan Yılmaz and Others the Court considered that the ill-treatment complained of had been inflicted intentionally by police officers for the purpose of extracting confessions and that that ill-treatment had therefore amounted to torture, in breach of Article 3. In the case of Mehmet Eren the Court found in particular that the Turkish Government had not given any plausible explanation as to the cause of the injuries sustained by the applicant in police custody. Those injuries had therefore been the result of serious ill-treatment for which the Government had been responsible, in violation of Article 3. 

In both cases the Court found that the Government had failed to carry out an effective or adequate investigation into the applicants’ allegations, in further violation of Article 3. 

Lastly, in the case of Mehmet Eren, the Court held that there was no need to examine separately the applicant’s complaint under Article 6. 

In respect of non-pecuniary damage, the Court awarded EUR 15,000, each, to Erdoğan Yılmaz, Ayşe Yılmaz and Birsen Kaya; EUR 15,000, jointly, to Sırma Yeter, Mustafa Yeter, Dursun Yeter and Ayşe (Yeter) Yumli; and, EUR 7,500 to Mr Eren. The applicants in the case of Erdoğan Yılmaz and Others were awarded EUR 5,000, jointly, for costs and expenses. (The judgment is available only in English.) 

Mehmet Reşit Arslan v. Turkey (31320/02)

	Date 
	20080131 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (length) 

Mehmet Reşit Arslan v. Turkey (no. 31320/02)

The applicant, Mehmet Reşit Arslan, is a Turkish national who was born in 1966 and was serving a prison sentence in Diyarbakır Prison at the time of his application to the Court. 

The case concerned the applicant’s allegation that he was ill-treated in police custody following his arrest in April 1993 on suspicion of membership of the PKK (the Kurdistan Workers’ Party). He relied on Article 3 (prohibition of inhuman or degrading treatment). He further complained that the length of the criminal proceedings against him were excessive, in breach of Article 6 § 1 (right to a fair trial within a reasonable time). 

The Court declared inadmissible the applicant’s complaint under Article 3 as it had not been submitted within the six month time-limit. However, it found that the criminal proceedings against the applicant, which had lasted approximately eight years, did not correspond to the “reasonable time” requirement, and therefore held unanimously that there had been a violation of Article 6 § 1. The applicant did not submit a claim under Article 41 (just satisfaction) and, consequently, the Court considered that there was no call to make any such award. (The judgment is available only in English.) 

Mehmet Ümit Erdem v. Turkey (42234/02)

	Date 
	20080717 

	Article 
	3 

	Decision 
	no viol. 


No violation of Article 3 (treatment) 

Violation of Article 3 (investigation) 

Mehmet Ümit Erdem v. Turkey (no. 42234/02)

The applicant, Mehmet Ümit Erdem, is a Turkish national who was born in 1976 and lives in Istanbul. He is a lawyer. 

The case concerned Mr Erdem’s allegation that, during an anti-war protest organised by a number of political parties and non-governmental organisations on 14 October 2001 in Istanbul, the police had sprayed pepper gas in his face, kicked him and beat him with truncheons. He also complained that the Turkish authorities had failed to investigate adequately his allegations. He relied, in particular, on Article 3 (prohibition of inhuman or degrading treatment). 

The Court considered that the facts and evidence available were insufficient to conclude “beyond reasonable doubt” that Turkey was responsible for the injuries sustained by the applicant on 14 October 2001. The Court therefore concluded unanimously that there had been no violation of Article 3. 

However, the Court found that entrusting the Istanbul Governor with the investigation into the incident, himself responsible for the police officers who had allegedly caused the applicant’s injuries, had to call into question the independence and impartiality of his decision not to prosecute. Accordingly, the Court concluded unanimously that there had been a violation of Article 3 on account of the failure of the authorities to conduct an independent investigation into the circumstances surrounding the injuries sustained by the applicant. Mr Erdem was awarded EUR 5,000 in respect of non-pecuniary damage and EUR 500 for costs and expenses. (The judgment is available only in English.) 

Mehmet Şahin and Others v. Turkey (5881/02)

	Date 
	20080930 

	Article 
	5(3) 

	Decision 
	violation 


Violation of Article 5 § 3 

Mehmet Şahin and Others v. Turkey (no. 5881/02)

The four applicants, Mehmet Şahin, Ali Ekber Çağlan, Sedat Serçik and Özgür Barış Mercan, are Turkish nationals who were born in 1964, 1973, 1971 and 1978 respectively. 

They were arrested in April 2001 on suspicion of belonging to an illegal organisation, the PKK (Workers’ Party of Kurdistan). After nine days in police custody they were placed in pre-trial detention and charged with membership of and aiding and assisting the PKK. In October 2002 they were acquitted. Relying in particular on Article 5 § 3 (right to liberty and security), they complained that the length of their detention in police custody had been excessive. In addition, under Article 3 (prohibition of inhuman or degrading treatment), Mr Şahin alleged that he had been ill-treated while in police custody at a gendarmerie post. 

The Court considered that the evidence submitted to it by Mr Şahin was not such as to enable it to establish that he had been ill-treated as alleged. In the absence of a firmer basis for his allegations, it considered that Mr Şahin could not criticise the judicial authorities for failing to discharge their obligation to conduct an “effective investigation”. Consequently, that part of the application was declared inadmissible. 

As regards the complaint concerning the length of detention in police custody, the Court did not consider it to have been necessary to detain the applicants for nine days before they were “brought before a judge”. It accordingly held unanimously that there had been a violation of Article 5 § 3 and awarded each of the applicants EUR 2,500 for non-pecuniary damage and EUR 1,500 to the applicants jointly for costs and expenses (less EUR 850 paid by the Council of Europe in legal aid). (The judgment is available only in French.) 

Michaelidou and Tymvios v. Turkey (16163/90)

	Date 
	20080428 

	Article 
	1(1) 

	Decision 
	friendly s. 


Three Turkish judgments concerning loss of property rights in Northern Cyprus 

The European Court of Human Rights has today notified in writing three Chamber judgments1 – available only in English – concerning applicants who have been unable to access or use their property in the northern part of Cyprus as a result of the 1974 Turkish invasion. 

Friendly settlement 

Article 41 

Eugenia Michaelidou Developments Ltd and Michael Tymvios v. Turkey (no. 16163/90)

A friendly settlement has been agreed in which the applicant has been awarded one million United States dollars for any pecuniary, non-pecuniary damage, costs and expenses. The agreement also provides for the exchange of property insofar as the exchange decision can be executed within the control and power of the authorities of the “Turkish Republic of Northern Cyprus” (“TRNC”); the transfer would have to be executed in the Republic of Cyprus, which is outside Turkey’s jurisdiction. 

Summary of the judgments2

All the applicants claimed that they were prevented by Turkish armed forces from having access to their property, using and enjoying possession of it or developing it, relying on Article 1 of Protocol No. 1 (protection of property) to the European Convention on Human Rights. 

Eugenia Michaelidou Developments Ltd and Michael Tymvios 

The applicants are Eugenia Michaelidou Developments Ltd, a Cypriot-registered private company, registered in Nicosia in 1986, and Michael Tymvios, a Cypriot national who was born in 1948 and lives in Nicosia. He is the director and major shareholder of the applicant company. For the purposes of the application, Mr Tymvios was regarded as the applicant. On 3 April 1988 the company became the co-owner of 51 plots of land by way of gift in the village of Tymvou, in the northern district of Nicosia. 

On 31 July 2003, in its principal Chamber judgment in the case, the Court found a violation of Article 1 of Protocol No. 1. 

Mostafa and Others v. Turkey (16348/05).

	Date 
	20080115 

	Article 
	34 

	Decision 
	violation 


CHAMBER JUDGMENT MOSTAFA AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Mostafa and Others v. Turkey (application no. 16348/05). 

The Court held unanimously that there had been a violation of Article 34 (right of individual petition) of the European Convention on Human Rights. 

(The judgment exists only in French) 

1. Principal facts

The six applicants, Sirwan Mohammad Mostafa, Diyako Sirwan Mohammad, Hako Sirwan Mohammad, Didar Sirwan Mohammad, Bilal Sirwan Mohammad and Sawsen Maarof Mohammad, are Iraqi nationals who were born in 1970, 1967, 1999, 1991, 2001 and 2004, respectively, and who have been living in northern Iraq since their expulsion from Turkey. The first applicant is the husband of the second and they are the parents of the four others. 

The applicants arrived in Turkey on 29 February 2000 on Iraqi passports. 

They lodged an application for political asylum with the UNHCR (United Nations High Commissioner for Refugees) in Ankara, but it was rejected on the ground that Sirwan Mohammad Mostafa had been convicted of a serious non-political offence in his country of origin. In August 2003 the Turkish Minister of the Interior decided that the applicants should be deported and they unsuccessfully lodged a number of appeals against that decision. 

On 22 April 2005 the Minister of the Interior informed the applicants of his decision to have them deported, finding that they did not fulfil the necessary conditions to be granted political refugee status. He allowed them 15 days to leave voluntarily to a country of their choosing, failing which they would be deported to their country of origin. 

The applicants lodged an application before the European Court of Human Rights, which indicated to the Turkish Government on 4 May 2005, under Rule 39 (interim measures) of the Rules of Court, that it was desirable in the interests of the parties and the proper conduct of the proceedings not to expel the applicants to Iraq pending the Court’s decision on the case. 

However, on 11 May 2005 they were deported to northern Iraq. In March and July 2007 the applicants informed the Court of numerous problems, in particular of a political nature, that they said they had encountered since their expulsion. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 3 May 2005. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 András Baka (Hungarian), 
 Rıza Türmen (Turkish), 
 Mindia Ugrekhelidze (Georgian), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

The applicants alleged that their expulsion to Iraq put their lives in danger. The Court, observing that the Government had failed to comply with the measure it had indicated under Rule 39 of the Rules of Court, considered whether there had been a violation of Article 34 of the Convention. 

Article 34 

The Court reiterated that the undertaking not to hinder the effective exercise of the right of individual application precluded any interference with an individual’s right to present and pursue his complaint before the Court effectively. 

In the applicant’s case the expulsion to northern Iraq had hindered the proper examination of their complaints, as had been consistently found by the Court in similar cases, and had ultimately prevented the Court from according them the necessary protection from potential violations of the Convention. The Court noted that it had been unable to communicate with the applicants from the time of their expulsion in March 2005 until March 2007. Accordingly, it was not in a position to ascertain whether they had been hindered in the effective exercise of their right of individual application during that period. 

However, regardless of whether there had been any such hindrance, Article 34 of the Convention was closely connected to Rule 39 of the Rules of Court. The Court reiterated that by virtue of Article 34 States which had ratified the Convention undertook to refrain from any act or omission that might hinder the effective exercise of an applicant’s right of individual application. More specifically, the Court emphasised that a measure of interim protection was, by its very nature, provisional, and that its necessity had to be assessed at a precise point in time in view of the existence of a risk that might hinder the effective exercise of the right of application guaranteed by Article 34. 

The Court concluded that, because Turkey had failed to comply with the interim measures indicated under Rule 39 of the Rules of Court, there had been a violation of Article 34. 

Müdet Kömürcü v. Turkey (2623/04)

	Date 
	20080923 

	Article 
	5(3) 

	Decision 
	violation 


Violation of Article 5 § 3 

Müdet Kömürcü v. Turkey (no. 2623/04) 

The applicant, Müdet Kömürcü, is a Turkish national who was born in 1972 and lives in Kocaeli (Turkey). 

In November 1997 Mr Kömürcü was arrested and remanded in custody on suspicion of belonging to an illegal organisation, the MLSPB/DK (Armed Marxist-Leninist Propaganda Union - Revolutionary Liberation), and using explosives. He was released in September 2004. It appears from the material in the case file that the proceedings against him are still pending. Relying on Article 5 § 3 (right to liberty and security), the applicant complained of the length of his pre-trial detention. 

The Court considered that the grounds given by the Turkish authorities to justify the applicant’s continued detention for approximately six years and nine months had been insufficient and accordingly held that there had been a violation of Article 5 § 3. It awarded Mr Kömürcü EUR 4,900 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.) 

Münire Demirel v. Turkey (5346/03)

	Date 
	20080520 

	Article 
	5(3) 

	Decision 
	violation 


Violation of Article 5 § 3 

Münire Demirel v. Turkey (no. 5346/03)

The applicant, Münire Demirel, is a Turkish national who was born in 1967 and lives in Istanbul. 

In February 1995 the applicant was taken into police custody on suspicion of membership of an illegal organisation, the Dev-Sol. She was released pending trial in February 2003. The proceedings against her are currently still pending. The case concerned the applicant’s complaint about the excessive length of her detention on remand. She relied on Article 5 § 3 (right to liberty and security). 

The Court considered that the length of the applicant’s detention on remand, approximately eight years, had been excessive and therefore held unanimously that there had been a violation of Article 5 § 3. Ms Demirel was awarded EUR 6,000 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in English.) 

Nart v. Turkey (20817/04)

	Date 
	20080506 

	Article 
	5(3) 

	Decision 
	violation 


Violation of Article 5 §§ 3 and 4 

Nart v. Turkey (application no. 20817/04)

The applicant, Tolga Nart, is a Turkish national who was born in 1986 and is currently in detention on remand in Uşak Prison (Turkey) on account of an offence unrelated to his case before the European Court of Human Rights. 

On 28 November 2003 the applicant, 17 years’ old at the time, was arrested on suspicion of armed robbery. He was released pending trial on 16 January 2004. Those proceedings against him are apparently still pending. Relying on Article 5 §§ 3 and 4 (right to liberty and security) of the European Convention on Human Rights, the applicant complained about the excessive length of his detention on remand and that he had no effective remedy with which to challenge the lawfulness of that detention. 

The European Court of Human Rights found that the length of the applicant’s pre-trial detention, 48 days, had been excessive, especially given the fact that he was a minor at the time. It therefore held, by five votes to two, that there had been a violation of Article 5 § 3 of the Convention. It further found, as in several cases before it having raised similar issues, that the applicant had had no effective remedy with which to challenge the lawfulness of his detention on remand. Accordingly, it held unanimously that there had been a violation of Article 5 § 4. Mr Nart was awarded 750 euros (EUR) in respect of non-pecuniary damage. (The judgment is available only in English 

Nehyet Günay and Others v. Turkey (51210/99)

	Date 
	20081021 

	Article 
	2, 3 

	Decision 
	violation 


CHAMBER JUDGMENT NEHYET GÜNAY AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Nehyet Günay and Others v. Turkey (application no. 51210/99). 

The Court held unanimously that there had been: 

· a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the failure by the Turkish authorities to comply with their obligation to protect the life of Deham Günay;

· a violation of Article 2 of the Convention on account of the failure by the authorities to conduct an effective investigation into the circumstances in which Deham Günay disappeared; and,

· a violation of Article 3 (prohibition of inhuman or degrading treatment) on account of the suffering endured by the applicants following their relative’s disappearance.

Under Article 41 (just satisfaction), the Court awarded Narin Günay 30,000 euros (EUR) in respect of all heads of damage and the five other applicants EUR 30,000 jointly in respect of non-pecuniary damage and EUR 2,000 to all the applicants for costs and expenses. (The judgment is available only in French.) 

1. Principal facts

The applicants, Nehyet Günay, Narin Günay, Kudret Günay, Hüsniye Öğlü, Suzan Saruhan and Behiye Özdek, were born in 1975, 1941, 1961, 1968, 1971 and 1982 respectively. They all live in Silopi (Turkey). They are the brother, mother and sisters, respectively, of Deham Günay, who was born in 1980 and disappeared during the night of 11 to 12 July 1997, aged 17. 

It is not disputed that on 11 July 1997, near the Iraqi-Turkish border, Deham Günay was arrested together with his brother Nehyet by police officers. The subsequent events are in dispute between the parties. 

According to the applicants, the police officers took them to some waste ground next to the field where they had been working and, pointing to two bags containing weapons, asked them whether they were theirs. After replying that they were not, the police officers allegedly beat them with their rifle butts, and Deham, who had been struck on the head, fainted. Nehyet stated that he did not see his brother again after he had fainted. 

The Turkish Government submitted that the two brothers had been arrested red-handed in possession of weapons given to them by persons who had come from Iraq. Deham stated that he had been involved in this trafficking for the first time, without having informed his brother, and offered to cooperate with the police officers in arresting the traffickers. 

According to the report drawn up by the police officers on 12 July 1997, Deham Günay told them that a meeting had been arranged with Iraqi arms traffickers and that he could cooperate with the police officers with a view to arresting them. Accordingly, at about 3 a.m. the police officers set up an ambush in the presence of Deham, saying that they had taken “the necessary safety measures”. They let the young man go towards the border to meet the Iraqis while they kept a lookout. They saw the Iraqis and Deham exchange words and then take flight in the direction of the Hezir border river. They opened fire without taking aim, but did not succeed in stopping the fugitives. 108 bullets were fired during the incident. Deham Günay has not been seen since. 

Criminal proceedings were brought against the two Günay brothers for arms trafficking. According to the indictment, the accused had been noticed by a guard who had observed them from a border control tower as they went to collect bags filled with weapons that had been left there by three people who had come from Iraq. Nehyet’s lawyer stated that the two brothers had been badly beaten by the police officers when they were arrested. He alleged that Deham had died from blows to the head inflicted by the police officers and that in order to cover up their crime the police officers had drawn up a bogus report stating that Deham Günay had escaped. At the end of the proceedings Nehyet Günay was sentenced to ten years’ imprisonment. 

Following a complaint lodged by their father, Sadun Günay, an investigation was opened before the Silopi Public Prosecutor’s Office against the nine police officers responsible for arresting the two brothers. The proceedings ended with a decision not to prosecute. 

2. Procedure and composition of the Court The application was lodged with the European Court of Human Rights on 14 September 1999. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Josep Casadevall (Andorran), President, 
 Elisabet Fura-Sandström (Swedish), 
 Corneliu Bîrsan (Romanian), 
 Boštjan M. Zupančič (Slovenian), 
 Alvina Gyulumyan (Armenian), 
 Egbert Myjer (Dutch), 
 Işıl Karakaş (Turkish), judges, 

and also Santiago Quesada, Section Registrar. 

3. Summary of the judgment2

Complaints 

The applicants alleged, among other things, that their relative, Deham Günay, had died in circumstances engaging the responsibility of the security forces and that the suffering they had endured following his disappearance amounted to inhuman and degrading treatment. They relied in particular on Articles 2 (right to life), 3 (prohibition of inhuman or degrading treatment) and 5 (right to liberty and security). 

Article 2 

The death of Deham Günay 

The applicants alleged that Deham Günay had been killed by police officers who had struck him on the head with their rifle butts. Finding scarce evidence in the case enabling it to verify the applicants’ allegation that Deham Günay had been murdered at the time of his arrest, and having regard to the lack of other probative evidence that could cast doubt on the official version, the Court found the latter to have been established. 

The Court noted that Deham Günay had been under the entire responsibility of the security forces when he disappeared during the night ambush organised by them. That operation had been conducted in circumstances that posed a definite risk to his life. In particular, the police officers had opened very intensive fire, firing 108 bullets “without taking aim”. In their report they had merely employed a general formula stating that they had taken “the necessary safety measures”, without specifying what those measures had been. 

In the Court’s view, the death of the fugitives was a foreseeable possibility, if not a likelihood, and in the total absence of any information for over ten years regarding Deham Günay’s possible whereabouts, it considered that the young man could be presumed dead. 

The Court considered that the competent authorities had failed to take measures which, judged reasonably, could be deemed appropriate to safeguard against the risk run by Deham Günay. Accordingly, the responsibility of the State was engaged regarding the latter’s disappearance in circumstances which created a real risk of death, in violation of Article 2. 

As to the alleged inadequacy of the investigation 

The Court noted a number of shortcomings in the investigation, amongst which were the fact that Nehyet Günay, the main witness to the alleged events, had never been heard; the Silopi Public Prosecutor’s Office had not visited the scene of the incident for the purpose of carrying out investigations; the Public Prosecutor’s Office appeared to have confined itself to adopting the version of events submitted by the police officers from the outset; neither the applicants nor their lawyer had been informed of the progress of the investigation or its completion; and, lastly, no search had been undertaken by the security forces to find the young man who had disappeared. 

Consequently, the Court considered that the domestic authorities had not conducted a proper investigation into the circumstances in which Deham Günay had disappeared, which amounted to a further violation of Article 2. 

Having regard to its conclusion under Article 2, the Court considered that it was not necessary to examine separately the complaints based on Articles 3 and 5 concerning the conditions of Deham Günay’s arrest. 

Article 3 

The Court noted that the applicants’ concern was attested by the numerous steps taken by Deham Günay’s family to ascertain what had happened to him and to find him, dead or alive. The applicants and other relatives of Deham Günay had made enquiries of the authorities, who had let them take responsibility themselves for finding out what had happened. Moreover, the applicants had not been able to take an active part in the domestic proceedings instituted following their complaint. 

The Court observed, lastly, that the applicants’ concern for the fate of their relative remained, and considered that his disappearance amounted, in their regard, to inhuman and degrading treatment contrary to Article 3. 

Nurgül Doğan v. Turkey (72194/01)

	Date 
	20080708 

	Article 
	3 

	Decision 
	violation 


CHAMBER JUDGMENT NURGÜL DOĞAN v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Nurgül Doğan v. Turkey (application no. 72194/01). 

The Court held by six votes to one that there had been: 

· a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights on account of the ill-treatment to which the applicant was subjected in police custody; and,

· a violation of Article 3 of the Convention on account of the Turkish authorities’ failure to carry out an effective investigation into the applicant’s allegations of ill-treatment. 

Under Article 41 (just satisfaction), the Court awarded the applicant 5,000 euros (EUR) in respect of non-pecuniary damage and EUR 2,500 for costs and expenses (less the sum of EUR 850 received from the Council of Europe in legal aid). (The judgment is available only in French.) 

1. Principal facts

The applicant, Nurgül Doğan, is a Turkish national who was born in 1965 and lives in Istanbul. 

On 22 February 1999 she was arrested during an identity check and was taken into custody at the anti-terrorist branch of the Istanbul security police. Criminal proceedings were subsequently brought against her for belonging to an armed group, the EKİM-TKİB. 

The applicant asserted that while in police custody she had placed between two blocks of ice for 24 hours. She had also been sprayed with water and had not eaten or drunk anything in protest against what she considered to be her unjust arrest. 

On 24 February 1999 the applicant was examined by a forensic medical expert, who observed in a report dated 25 February that she had a bruise on the underside of her right wrist, two bruises on the outer left arm and a bruise on the outer left thigh. He noted the presence of signs of violence and certified the applicant unfit to work for one day. 

Later that day, the applicant stated before the public prosecutor at the Istanbul National Security Court, and subsequently before a judge, that she had been ill-treated by the officers of the anti-terrorist branch of the security police who had questioned her during her time in custody. 

On 5 January 2000, further to a criminal complaint lodged by the applicant in September 1999, the public prosecutor charged two police officers in the Istanbul Assize Court. 

On 20 November 2000 the Assize Court acquitted the police officers for lack of sufficient evidence against them, holding in particular that, although the medical certificate of 25 February 1999 attested that the applicant had been subjected to violence, it was impossible to conclude that the marks observed had been caused by the accused. It further noted that it was impossible to secure the applicant’s attendance at the trial or even to take evidence from her, in spite of the summonses that had been sent to her. 

Although an appeal on points of law lay against that judgment, the applicant was unable to use that remedy since she had not applied to join the proceedings as an intervening party. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 10 May 2001. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), 
 András Sajó (Hungarian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying in particular on Article 3 (prohibition of torture and inhuman or degrading treatment), Ms Doğan alleged that she had been ill-treated while in police custody and that the authorities had failed to conduct an effective investigation into her allegations. 

Article 3 

As to the alleged ill-treatment 

The Court noted that the medical certificate, drawn up entirely independently by a forensic medical expert, attested that there were signs of violence on the applicant’s body. 

It observed, firstly, that in its judgment of 20 November 2000 the Assize Court had acquitted the accused for lack of evidence against them, without addressing the cause of the injuries. The Turkish Government, for their part, had merely provided an explanation of how one of the bruises mentioned in the medical report might have been caused. They had stated that the mark on the applicant’s right wrist could have resulted from her wrists being tightly handcuffed behind her back. As to the remaining bruises, the Government had simply suggested that they might have been caused by the applicant’s hunger strike or a fall. They had not, however, provided the slightest evidence to substantiate those arguments and to cast doubt on the applicant’s version of events, despite her absence from the trial. 

The Court acknowledged that not all the applicant’s allegations could be regarded as established and that her account was not fully consistent with the conclusions reached in the medical report. It was also true that her absence from the trial had lessened the court’s ability to establish the facts that had given rise to the present case. However, the Court could not attach decisive weight to those factors, seeing that the forensic medical expert, after mentioning in his report the marks found on the applicant’s body, had concluded that they resulted from violence and had certified her unfit for work for one day. The Court further noted that the applicant had lodged a criminal complaint and had on several occasions given detailed descriptions of the treatment to which she claimed to have been subjected. 

In view of the above, the Court considered that the Turkish Government had been unable to provide a plausible explanation either as to the medical report drawn up after the applicant’s time in police custody or as to the cause of the injuries found on her body. It therefore held that the Turkish State bore responsibility for those injuries, in violation of Article 3. 

As to the investigation 

The Court reiterated that it could generally be seen as essential for the authorities to launch an investigation promptly in order to maintain public confidence in their adherence to the rule of law and prevent any appearance of collusion in or tolerance of unlawful acts. 

The Court observed that the applicant, who had simply lodged a formal complaint, had not taken part in the criminal proceedings against the police officers and had not applied to join the proceedings as an intervening party. However, despite the fact that since 25 February 1999 there had been sufficiently precise indications for the authorities to consider that ill-treatment might have occurred, not until 5 January 2000, some 11 months after the facts, had they taken any action by bringing a prosecution, and only then after the applicant’s complaint had been lodged. 

The Court therefore concluded that the Turkish authorities had failed to conduct an effective investigation into Ms Doğan’s allegations and that there had therefore been a further violation of Article 3. 

Judge Popović expressed a dissenting opinion, which is annexed to the judgment. 

Oral v. Turkey (no. 2) (18384/04)

The applicant, Hüseyin Turgut Oral, is a Turkish national who was born in 1953 and lives in Istanbul. 

Mr Oral complained of the unfairness of tax-audit proceedings against him, in particular on account of an erroneous assessment of the facts by the courts based on an expert’s report that had not been transmitted to him. He relied, in particular, on Article 6 § 1 (right to a fair hearing). 

The Court considered that respect for the right to a fair hearing had required the effective possibility for the applicant to submit his comments on the expert’s report in question, as the domestic courts had relied on this evidence in establishing the facts. However, he had not been given that possibility. The Court therefore held unanimously that there had been a violation of Article 6 § 1 and found that the judgment constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. (The judgment is available only in French.) 

	Date 
	20081125 

	Article 
	6(1) 

	Decision 
	violation 


Orhan Kur v. Turkey (32577/02)

	Date 
	20080603 

	Article 
	3 

	Decision 
	violation 


CHAMBER JUDGMENT ORHAN KUR v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Orhan Kur v. Turkey (application no. 32577/02). 

The Court held unanimously that there had been: 

· a violation of Article 3 (prohibition of torture and or inhuman or degrading treatment) of the European Convention on Human Rights concerning the applicant’s ill-treatment by the police; and,

· a violation of Article 3 (lack of an effective remedy) on account of the inadequacy of the investigation and criminal proceedings concerning the applicant’s allegation of ill-treatment. 

As the applicant had not submitted any claim under Article 41 (just satisfaction) of the Convention, the Court held that it was unnecessary to make any such award (The judgment is available only in English.) 

1. Principal facts

The applicant, Orhan Kur, is a Turkish national who was born in 1980 and lives in İzmir (Turkey). 

The case concerned the applicant’s complaint that he was beaten on the soles of his feet (falaka) by the police. 

On 28 July 1997 Orhan Kur, 17-years-old at the time, was on his way home late at night when he stopped to watch a fight in the street. The police arrested him along with several other adolescents and took them to Balçova Police Station. At the station, the applicant claimed that three police officers decided to teach the youths a lesson by hitting their hands with a truncheon. When it was the applicant’s turn, he asked the officers to not hit his hands as he had recently had surgery. The applicant alleged that he was therefore subjected to falaka. Afterwards, he was released without any formalities. 

The applicant tried to hide the incident from his family but his father, realising that his son’s feet were swollen and that he had difficulty walking, immediately took him to casualty. He was examined by a doctor whose report recorded that the applicant had a blue-purple coloured bruise of 2x3x2 cm on the sole of his left foot. The findings of that report were confirmed on 30 July 1997 at İzmir Forensic Medical Institute by another doctor who noted sensitivity and light reddish and purplish bruising on the soles of the applicant’s feet. 

The Turkish Government denied that the applicant was ever taken to Balçova Police Station or subjected to ill-treatment. 

On 30 July 1997 the applicant filed a petition with İzmir Public Prosecutor’s Office in which he gave a detailed description of the incident. He subsequently repeated his allegations on lodging an official complaint in August 1997, when the case was transferred to Balçova District Administrative Council in January 1998 and at a hearing before İzmir Criminal Court of First Instance in June 1999. In the course of those proceedings, he also identified on two separate occasions two of the three police officers who had ill-treated him. 

In August 1998 Balçova District Administrative Council decided not to open an investigation due to lack of evidence. That decision was subsequently overruled and criminal proceedings were brought against the police officers. In December 2000 the criminal court decided, under Law no. 4616, that those proceedings should be suspended and discontinued as long as the officers did not commit any similar or more serious offence over the next five years. In September 2006 the criminal proceedings against the officers were effectively discontinued. 

In the meantime, however, in October 1998 the three accused police officers were suspended from duty for four months following disciplinary proceedings against them for ill-treating the applicant. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 20 August 2001. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 Ireneu Cabral Barreto (Portuguese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 András Sajó (Hungarian), 
 Nona Tsotsoria (Georgian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

The applicant complained that he was ill-treated by the police on 28 July 1998 and that the investigation and criminal proceedings concerning his allegations were inadequate. He relied, in particular, on Article 3 (prohibition of inhuman or degrading treatment and lack of an effective investigation). 

Article 3 

Concerning the alleged ill-treatment 

The applicant’s version of events had been constant both before the European Court and the domestic authorities. Furthermore, the medical reports of 28 and 30 July 1997 confirmed the applicant’s description of his ill treatment, particularly as concerned the type and colour of his injuries. The applicant had identified on two occasions two of the three police officers who had ill-treated him and those officers had even been disciplined for having ill-treated him. 

As the Turkish Government had not provided any plausible explanation as to the cause of the applicant’s injuries, the Court found it established beyond reasonable doubt that the applicant had been taken to Balçova Police Station on the night of 28 July 1997 and subjected to falaka. Consequently, the Court concluded that Turkey had been responsible for the applicant’s injuries, in violation of Article 3. 

Concerning the investigation 

The Court recalled that it had already expressed doubts in a number of previous cases as to the effectiveness of investigations carried out by administrative councils, as their composition had lacked the requisite independence from governors. It therefore also considered questionable Balçova District Administrative Council’s decision to not bring proceedings against the police officers. That decision had been overruled and criminal proceedings had eventually been brought against the officers. However, those proceedings had not produced any result due to the application of Law no. 4616, which had created virtual impunity for the police officers concerned. 

Consequently, the Court considered that the criminal-law system, as applied in the applicant’s case, had been far from rigorous and had had no dissuasive or preventive effect. It did not therefore find that the proceedings concerning the applicant’s allegations of ill-treatment had been thorough and effective, in further violation of Article 3. 

Osman Karademir v. Turkey (30009/03)

	Date 
	20080722 

	Article 
	3 

	Decision 
	violation 


Three ill-treatment Chamber judgments concerning Turkey 

The European Court of Human Rights has today notified in writing three Chamber judgments1 - available only in English – in the cases of Getiren v. Turkey (application no. 10301/03), Kemal Kahraman v. Turkey (no. 39857/03) and Osman Karademir v. Turkey (no. 30009/03). 

The Court held, unanimously: 

· that in all three cases, there had been a violation of Article 3 (prohibition of torture and inhuman or degrading treatment) of the European Convention on Human Rights concerning the applicants’ ill-treatment in police custody; and,

· that in the cases of Getiren and Osman Karademir there had also been a violation of Article 3 of the Convention on account of the authorities’ inadequate investigation into the applicants’ allegations of ill-treatment. 

The Court further held unanimously that, in the case of Getiren, there had been: 

· a violation of Article 5 §§ 3 and 4 (right to liberty and security) on account of the applicant’s excessive length of detention on remand and the lack of a remedy by which he could challenge the lawfulness of that detention; and,

· a violation of Article 6 § 1 (right to a fair trial) concerning his right to remain silent and not to incriminate himself.

Under Article 41 (just satisfaction), in respect of non-pecuniary damage, the Court awarded 11,500 euros (EUR) to Mr Getiren’s brother, EUR 15,000 to Mr Kahraman and EUR 10,000 to Mr Karademir. For costs and expenses, the Court awarded EUR 1,500 to Mr Kahraman and EUR 3,000 to Mr Karademir. 

1. Principal facts

The applicants are three Turkish nationals: Neytullah Getiren who was born in 1959 and lived in Bursa (Turkey) until his death on 23 January 2003; Kemal Kahraman who was born in 1972 and lives in Istanbul; and, Osman Karademir, who was born in 1961 and also lives in Istanbul. 

All three cases concerned, in particular, the applicants’ allegations that they were subjected to ill-treatment in police custody. 

Getiren

On 14 March 1999 Mr Getiren was arrested in a flat during a police raid. He was suspected of being involved in the bombing of a shopping centre in Istanbul by the PKK (the Kurdistan workers’ party) which had caused 13 deaths. 

The arrest report drawn up the same day noted that, as the applicant had attempted to escape, there had been a physical struggle between him and the police. Also on the same day, the applicant was taken to hospital and examined by a doctor who noted that there was no sign of physical violence on his body. 

On 20 March 1999 two police officers drafted and signed a report which noted that the applicant, claiming that he was only answerable to the PKK, refused to make a statement. The applicant refused to sign the report. 

According to the applicant, while in police custody, he was beaten, suspended by his arms (“reverse hanging”) and immersed in cold water. Made to lie down, police officers walked and jumped on his back and perforated his eardrum by striking him over the head. 

On 21 March 1999 the applicant underwent four medical examinations: the reports noted injuries to his right shoulder blade, spine and lower back as well as a perforation of his right eardrum. 

The same day the applicant was brought before the Istanbul State Security Court public prosecutor: he denied the accusations against him and alleged that he had been ill-treated while in police custody. 

Subsequently an investigation was launched and criminal proceedings were brought against the two police officers who had questioned the applicant during his custody. On 8 June 1999 Fatih Public Prosecutor questioned those two officers. They stated that the applicant’s injuries had occurred when he had attempted to escape during the on-site inspection of the flat after his arrest. During the trial before Istanbul Assize Court, however, one of those officers submitted that he had not actually been present during the applicant’s arrest. On 27 July 2001 the Assize Court ordered the doctor who had recorded that the applicant’s eardrum had been perforated to examine the applicant again: he reported that the applicant had not suffered from a fresh ear injury. Ultimately, on 25 April 2002 that court, noting that the applicant had been beaten when having attempted to escape the on-spite inspection, found that the officers had not intentionally injured the applicant and therefore ordered their acquittal. 

In September 2002 the applicant was convicted of membership of the PKK and sentenced to 12 years and six months’ imprisonment. The courts considered that, by refusing to give any information to the police or to sign the document drawn up on 20 March 1999, the applicant had acted as a member of an illegal organisation. Given the length of his detention on remand he was immediately released. 

Kemal Kahraman

On 10 June 1999 Mr Kahraman was arrested on suspicion of being involved in three bombings in Istanbul. 

According to the applicant, during his questioning in police custody, he was beaten, suspended by his arms (“reverse hanging”) and hosed with cold water. 

On 14 June 1999 the applicant was examined by a doctor from the Istanbul Forensic Institute. The subsequent report noted numerous injuries on his body, in particular bruising and a scab covered wound, as well as pain in his arms. It concluded that the applicant had been subjected to physical violence. 

The applicant repeatedly requested the judicial authorities to bring criminal proceedings against the police officers who had tortured him and to disregard the extracted statements in the criminal proceedings against him. 

In October 2002 he was, however, convicted of being a member of the IBDA-C (Great Eastern Islamic Raiders’ Front) and sentenced to life imprisonment. 

Osman Karademir

On 25 May 2002 Mr Karademir was arrested on suspicion of theft and released the next day. 

The applicant alleged that, while in police custody he was punched, slapped, kicked and, taken to a cellar, where he was stripped naked and had electric shocks applied to his genitals. 

The applicant was medically examined on 25, 26 and 29 May 2002. The first two examinations noted no signs of ill-treatment on the applicant’s body. The applicant alleged, however, that even though he had complained about having been ill-treated to the doctor who had examined him on 26 May, the latter, having been paid a visit by the police just before the examination, had not noted down any of his injuries. The examination of 29 May 2002 noted that the applicant had pain and sensitivity in his groin and had difficulty urinating. 

The preliminary investigation into the applicant’s allegations, carried out by senior police officers, found that there was no need to bring charges as the medical reports of 25 and 26 May had indicated no signs of ill-treatment and two of the accused officers had not even been on duty on the day of the incident. 

Charges were nonetheless brought against the four accused officers. They were, however, acquitted on the basis of the reports of 25 and 26 May 2002 and another report of 13 December 2004 which noted that the applicant did not suffer from sexual impotence as he alleged. 

In the meantime, the applicant was acquitted of the charges against him of theft. 

2. Procedure and composition of the Court The application in the case of Getiren was lodged with the European Court of Human Rights on 23 January 2003; in the case of Kemal Kahraman on 17 November 2003 and declared partly inadmissible on 3 October 2006; and, in the case of Osman Karademir on 17 July 2003 and declared partly inadmissible on 10 May 2007. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Getiren

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), 
 András Sajó (Hungarian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

Kemal Kahraman 

Françoise Tulkens (Belgian), President, 
 Ireneu Cabral Barreto (Portuguese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 András Sajó (Hungarian), 
 Nona Tsotsoria (Georgian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

Osman Karademir 

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Ireneu Cabral Barreto (Portuguese), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), 
 Nona Tsotsoria (Georgian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Article 3 (prohibition of torture and inhuman or degrading treatment), all three applicants alleged that they were subjected to ill-treatment in police custody. Mr Getiren and Mr Karademir also complained under Article 3 (lack of effective investigation) and Article 13 (right to an effective remedy) about the inadequacy of the investigations into their allegations of ill-treatment. Lastly, Mr Getiren complained about the length and unlawfulness of his detention on remand, in breach of Article 5 §§ 3 and 4 (right to liberty and security), and about the unfairness of the proceedings against him, notably that the document of 20 March 1999 was used as evidence against him, in breach of Article 6 §§ 1, 2 and 3 (right to a fair trial). 

Article 3 

Ill-treatment 

In the case of Getiren, the Court considered that if the applicant had sustained the injuries noted in the medical reports of 21 March 1999 during his arrest, as alleged by the Government, those injuries should have already appeared in the report drawn up on 14 March 1999. Furthermore, the findings of the medical reports on 21 March corroborated the applicant’s allegations that the police had beaten him and inflicted injuries to his back. Similarly, the perforation of the applicant’s right eardrum should have already been noted in the report of 14 March 1999 and his allegation that he had been struck about the head corresponded to the nature of that injury.

In the case of Kemal Kahraman, the injuries noted in the medical examination of 14 June 1999 were consistent with the applicant’s allegations of having been suspended by his arms and beaten. The Government had not offered any explanation for the injuries observed on the applicant’s body. Nor had they challenged the medical report of 14 June or alleged that those injuries had dated from a period prior to the applicant’s arrest.

In the case of Osman Karademir the symptoms described in the third medical report of 29 May 2002 were consistent with the applicant’s allegation that electric shocks had been applied to his genitals. Indeed, the applicant, in his statements to the investigating and prosecution authorities, had given an unequivocal and detailed account of that ill-treatment and had even identified by name those police officers responsible. Moreover, the Court noted with grave concern the alleged police interference before the applicant’s medical examination on 26 May 2002. The Government, relying on the first two reports of 25 and 26 May 2002 which had recorded that the applicant had no injuries, simply ignored the report of 29 May 2002.

Considering the circumstances of all three cases as a whole and in the absence of plausible explanations from the Turkish Government as to the how the applicants’ injuries had been caused, the Court concluded that their injuries had been the result of ill-treatment in police custody, for which the Government had been responsible, in breach of Article 3. 

In the case of Kemal Kahraman the Court further considered that the applicant had been ill-treated intentionally by the police for the purpose of extracting confessions from him, a particularly serious and cruel act capable of causing severe pain and suffering, which could only be described as torture. 

Investigation

In the case of Getiren, the Court observed that there had been serious shortcomings in the way the trial had been conducted. Firstly, the medical report of 27 July 2001 stated that there had been no fresh injury to the applicant’s ear without providing a explanation as to the meaning of that term. Furthermore, Istanbul Assize Court failed to take into account the obviously contradictory statements made by the accused police officers, one of whom had stated to Fatih Public Prosecutor that the applicant’s injuries had occurred due to a struggle during an on-site inspection but then, at trial, the same officer testified that he had not actually even been present. Indeed, the Court was particularly struck by the fact that in its judgment acquitting the police officers, the Assize Court had noted that the applicant had been struck during the on-site inspection whereas there was no document in the case file to prove that that inspection had actually even taken place.

In the case of Osman Karademir, the Court reiterated that it had already found in previous cases against Turkey that the bodies in charge of investigations concerning ill-treatment by the police, if made up of civil servants hierarchically dependent on the governor, himself an executive officer linked to the very security forces under investigation, could not be considered independent. In effect, the appointment of senior police officers as investigators in the applicant’s case had been inappropriate given that the allegations had been directed against the police force of which they were members. Even though charges had subsequently been brought against the four accused police officers, they had been acquitted with no further inquiry into the cause of the symptoms indicated in the 29 May 2002 medical report.

The Court therefore concluded that, in the case of Getiren, the Turkish authorities had failed to bring adequate criminal proceedings against the accused police officers and that, in the case of Osman Karademir, they had failed to carry out an effective and independent investigation into the applicant’s allegations of ill-treatment in police custody, in further violation Article 3. 

Given that finding, the Court considered that no separate issues arose under Article 13 in either of those two cases.

Osmanoğlu v. Turkey (48804/99)

	Date 
	20080124 

	Article 
	2, 3 

	Decision 
	violation 


CHAMBER JUDGMENT OSMANOĞLU v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Osmanoğlu v. Turkey (application no. 48804/99). 

The Court held: 

· unanimously, that there had been no violation of Article 2 (right to life) of the European Convention on Human Rights concerning the abduction of the applicant’s son, allegedly by the Turkish security forces, and his presumed death;

· by four votes to three, that there had been a violation of Article 2 of the Convention in that Turkey had failed to protect the life of the applicant’s son;

· unanimously, that there had been a violation of Article 2 on account of the failure of the Turkish authorities to conduct an effective investigation into the circumstances of the disappearance of the applicant’s son and his presumed death;

· by four votes to three, that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) in respect of the applicant;

· unanimously, that there had been no violation of Article 5 (right to liberty and security);

· unanimously, that there had been no violation of Article 14 (prohibition of discrimination); and,

· that the Government had complied with Article 38 § 1 (a) (obligation to furnish necessary facilities for examination of the case). 

Under Article 41 (just satisfaction), the Court awarded the applicant, by six votes to one, 60,000 euros (EUR) in respect of pecuniary damage and EUR 20,000 in respect of non-pecuniary damage, to be held by him for the partner and heirs of his son. The Court further awarded the applicant, by six votes to one, EUR 10,000 in respect of non-pecuniary damage and EUR 15,000 for costs and expenses. (The judgment is available in English and French.) 

1. Principal facts

The applicant, Muhyettin Osmanoğlu, is a Turkish national who was born in 1942. He lives in Diyarbakır (Turkey) where he owns a wholesale grocery store. The store was run by his son, Atilla Osmanoğlu. 

The case concerned, in particular, the applicant’s allegation that his son was taken into police custody and that he subsequently disappeared. 

The applicant moved with his family to Diyarbakır in 1992 because his son had been threatened by a police officer. In 1994 the applicant was detained in police custody for 28 days but subsequently acquitted of all charges against him. 

On 25 March 1996 the applicant submitted that he arrived at his grocery shop to see his son being escorted into a car by two armed men carrying walkie-talkies. The two men claimed to be police officers and that they were taking the applicant’s son to police headquarters. 

On 26 March 1996 the applicant applied to the Governor’s Office and the Chief Prosecutor’s Office at the State Security Court enquiring as to his son’s whereabouts. Between 29 March and 16 May 1996 he made five more applications. On 4 April 1996 the prosecutor informed the applicant that his son was not on any custody records. On 20 May 1996 the applicant was interviewed at Diyarbakır police murder desk. He gave a description of the two men who had taken his son away, adding that the same two men had visited his shop two days beforehand. He stated that he and neighbouring shop owners would be able to identify the men if required. 

On 4 July 2006 the newspaper Özgür Gündem published an alleged confession in which Abdulkadir Aygan, a former agent of the JİTEM (Jandarma İstihbarat Terörle Mücadele – Anti-terror Intelligence Branch of the Gendarmerie), described the abduction and killing of the applicant’s son. Mr Aygan allegedly stated that Attila Osmanoğlu had been kidnapped by the JİTEM and that his head had been smashed with a hammer by a certain Cindi Acet –also known as Koçero – so that it would not be possible to identify the body. The body had been found on 30 March 1996 and buried in a cemetery in Silopi reserved for unclaimed bodies. 

The Government denied any involvement of the Turkish security forces in the abduction or killing of the applicant’s son. It submitted that no investigation was carried out on the grounds that there were no custody records to prove that the applicant’s son had been detained and no evidence to indicate that he had been the victim of an unlawful act, such as kidnapping. Mr Aygan’s allegations were not investigated either as they were considered to be vague and based on hearsay. 

The applicant has been shown pictures of the body buried in Silopi but was unable to make a positive identification of his son. He has had no news of his son for more than 11 years. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 25 September 1996 and declared admissible on 15 June 2006. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Christos Rozakis (Greek), President, 
 Loukis Loucaides (Cypriot), 
 Rıza Türmen (Turkish), 
 Nina Vajić (Croatian), 
 Elisabeth Steiner (Austrian),
 Dean Spielmann (Luxemburger), 
 Sverre Erik Jebens (Norwegian), judges, 

and also Søren Nielsen, Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Articles 2 (right to life), 5 (right to liberty and security) and 13 (right to an effective remedy), the applicant alleged that his son was abducted by the Turkish security forces and that he subsequently disappeared and that the authorities’ failed to carry out an adequate investigation into those allegations. Also relying on Articles 3 (prohibition of inhuman or degrading treatment) and 8 (right to respect for private and family life), the applicant complained about the prolonged distress and anguish caused by his son’s disappearance and lack of an effective investigation. The applicant further claimed that his son’s disappearance and presumed death and the failure of the authorities to carry out an effective investigation had been due to the fact that he and his son were of Kurdish origin, in breach of Article 14 (prohibition of discrimination). 

Article 2 

As no information had come to light concerning the whereabouts of Atilla Osmanoğlu for more than 11 years, the Court accepted that he had to be presumed dead. 

Concerning the alleged abduction and presumed death of Atilla Osmanoğlu 

The Court was prepared to accept that the applicant’s son had been taken away by two men but it was unable to decide, on the basis of the evidence in the file, whether or not the two men had indeed been police officers. It was therefore not able to establish who might have been responsible for the disappearance and held that there had been no violation of Article 2 with respect to the abduction of the applicant’s son by the Turkish security forces and his presumed death. 

Concerning the failure to protect the right to life of Atilla Osmanoğlu 

The Court observed that, on a number of occasions, it had reached the conclusion that the disappearance of a person in south-east Turkey at the relevant time could be regarded as life-threatening. The lack of any suggestion that the applicant’s son might have been involved in PKK-related activities did not make his disappearance any less life-threatening. Indeed, the applicant and his son had had a history of harassment by the police and the way in which the applicant’s son had been abducted had been similar to other such disappearances reported at that time. 

The authorities had been informed on 26 March 1996 that the applicant’s son had been abducted and, from that date, had been under an obligation to take immediate steps to protect his right to life which had been at real and immediate risk. 

Nevertheless, as acknowledged by the Government, no investigation was opened into the disappearance of Atilla Osmanoğlu. The Court found that the mere checking of custody records was not sufficient to protect the right to life. 

A number of basic steps could have been taken to give a reasonable prospect of success in finding the applicant’s son. The prosecutor should have obtained information from the applicant, the neighbouring shop owners and any other potential eyewitnesses. It should have been verified whether the two men who had taken the applicant’s son away had indeed been police officers. An inspection could have been carried out of the relevant gendarmerie or police headquarters or any other premises to which the applicant’s son might have been taken and the officers on duty and those held in custody there could have been interviewed. Furthermore, there had been a large number of police and gendarmerie checkpoints on the roads in the area which could have been alerted to be on the lookout for the applicant’s son. 

Instead, the prosecutor had remained completely and incomprehensibly inactive at a time when it had been known that many people had been killed in that region of Turkey. 

The Court concluded that the authorities had failed to take reasonable measures, available to them under Turkish criminal law, to prevent a real and immediate risk to the life of Atilla Osmanoğlu, in violation of Article 2. 

Concerning the inadequacy of the investigation 

As conceded by the Government, no investigation at all had been carried out into the disappearance of the applicant’s son. 

The Court regretted, in particular, that Mr Aygan’s allegations had not spurred the Government into action and disagreed that those allegations had been vague. Mr Aygan had named the alleged killer of the applicant’s son, given details of how he had been killed and where he had been buried. It was only due to the national authorities’ failure to investigate those allegations that they continued to amount to no more than circumstantial evidence. The decision not to investigate had been illogical as allegations could not be found to be unsubstantiated unless they had been investigated first. 

Consequently, the Court concluded that there had also been a violation of Article 2 on account of the total failure to carry out an investigation into the disappearance and presumed death of the applicant’s son. 

Article 3 

The applicant was the father of Atilla Osmanoğlu. He had witnessed him having been taken away by two men claiming to be police officers more than 11 years ago. He had not heard from him since. He had reported the abduction and disappearance and had repeatedly attempted to obtain information about his son. However, the authorities had taken no action other than telling him that his son’s name had not appeared in any custody records. 

The Court therefore found that the applicant had suffered, and continued to suffer, distress and anguish as a result of the disappearance of his son and his inability to find out what had happened to him. The manner in which his complaints had been dealt with by the authorities had to be considered to constitute inhuman treatment, in violation of Article 3. 

Article 5 

The Court reiterated that it had been unable to make a finding as to who might have been responsible for the disappearance of the applicant’s son. There was therefore no factual basis to substantiate the applicant’s allegation that his son had been detained by the Turkish authorities. Consequently, the Court found that there had been no violation of Article 5. 

Given the findings under Article 2 concerning the lack of an investigation, the Court did not consider it necessary to examine separately whether there had been the same failure under Article 5. 

Article 14 in conjunction with Articles 2 and 5 

The Court stressed that the applicant’s allegation that his son had been abducted by Turkish security forces had not been established and there was therefore no factual basis to substantiate that his disappearance and presumed death had been due to his Kurdish origin. 

Concerning the further allegation that the underlying reason for the failure to investigate the abduction of his son had been due to his ethnic origin, the Court pointed out that, as there had been no investigation at all, there was no evidence with which to examine whether the investigation authorities had been responsible for discriminatory treatment. 

There had therefore been no violation of Article 14 taken in conjunction with Articles 2 and 5. 

Articles 8 and 13 

The Court did not consider it necessary to examine further the applicant’s complaints under Articles 8 and 13. 

Article 38 § 1 (a) 

The Court noted that the Government had submitted copies of the custody records after the applicant’s case had been declared admissible and could therefore but conclude that the Government had complied with their obligations under Article 38 § (a). 

Judges Türmen, Vajić and Steiner expressed a joint partly dissenting opinion, which is annexed to the judgment. 

Paşaoğlu v. Turkey (8932/03)

	Date 
	20080708 

	Article 
	8 

	Decision 
	violation 


Violation of Article 8 

Paşaoğlu v. Turkey (no. 8932/03)

The applicant, Turan Paşaoğlu, is a Turkish national who was born in 1963 and lives in Salonika (Greece). 

The case concerned the refusal of the Turkish authorities to grant the applicant a renewal of his passport on account of a restriction registered in his name by the Turkish Ministry of the Interior. The applicant relied on Article 8 (right to respect for private and family life). 

Having regard to the applicant’s personal and family situation at the relevant time, the Court considered that the maintaining of the measure for a long period, in the absence of any criminal charge, was disproportionate and could not be regarded as “necessary in a democratic society”. Accordingly, the Court held unanimously that there had been a violation of Article 8 and awarded the applicant EUR 5,000 for non-pecuniary damage, together with EUR 267 for costs and expenses. (The judgment is available only in French.) 

Pehlivan v. Turkey (4233/03)

	Date 
	20081209 

	Article 
	5(3), 6(1) 

	Decision 
	violation 


The applicant, Mehmet Pehlivan, is a Turkish national who was born in 1963 and lives in Istanbul. 

In April 1996 Mr Pehlivan was arrested on suspicion of homicide and membership of the PKK. In March 2002 he was convicted of homicide and sentenced to 15 years’ imprisonment; he was released in view of the length of his detention during the criminal proceedings against him. Relying on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), the applicant complained of the excessive length of his detention on remand and of the criminal proceedings brought against him. He further relied on Article 6 §3 (a) (right to be informed promptly and in sufficient detail of the nature and cause of the accusation). 

The Court held unanimously that there had been a violation of Article 5 § 3 on account of the excessive length, approximately six years, of the applicant’s detention on remand, and a further violation of Article 6 § 1 on account of the excessive length, approximately eight years, of the criminal proceedings against him. Mr Pehlivan was awarded EUR 6,200 in respect of non-pecuniary damage. (The judgment is available only in English.) 

Piroğlu and Karakaya v. Turkey (36370/02)

	Date 
	20080318 

	Article 
	6(1), 10, 11 

	Decision 
	violation 


CHAMBER JUDGMENT PİROĞLU AND KARAKAYA v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Piroğlu and Karakaya v. Turkey (application nos. 36370/02 and 37581/02). 

The Court held unanimously that there had been: 

· a violation of Article 6 § 1 (right to a fair trial) of the European Convention on Human Rights in respect of both applicants, on account of the unfairness of criminal proceedings against them concerning their refusal to annul memberships of their Human Rights Association;

· a violation of Article 11 (freedom of expression and association) of the Convention in respect of Ms Karakaya concerning the above proceedings; and,

· a violation of Article 10 (freedom of expression) in respect of Ms Karakaya on account of her conviction for having been involved in a press declaration to protest against the deployment of American troops in Afghanistan.

Under Article 41 (just satisfaction), the Court held unanimously that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained by Mr Piroğlu and awarded Ms Karakaya 1,000 euros (EUR) in respect of non-pecuniary damage. (The judgment is available only in English.) 

1. Principal facts

The applicants, Ecevit Piroğlu and Mihriban Karakaya, are Turkish nationals who were born in 1974 and 1962, respectively, and live in Izmir (Turkey). They were both members of the executive board of the Izmir Branch of the Human Rights Association at the relevant time. 

The case concerned the applicants’ complaints about their conviction for having failed to comply with a request by the Governor of Izmir to annul memberships of their Association. Mihriban Karakaya further complained about a second criminal conviction for having been involved in a press declaration to protest against the deployment of American troops in Afghanistan. 

On 10 July 2001 the Governor of Izmir sent a letter to the Association requesting that 13 members, including Mihriban Karakaya, have their membership annulled on account of their alleged involvement in illegal activities. That letter also mentioned that Ms Karakaya had been taken into police custody in April 1999, but had subsequently been released as it had not been established that she had any connection with the illegal TKP/ML-TIKKO (the Turkish Communist Party / Marxist-Leninist–Turkish Workers' and Peasants' Liberation Army). 

The Association replied that they would not comply with the request, alleging that none of the 13 people had prior convictions which would ban them from founding or becoming a member of an association in accordance with Turkish law. Criminal proceedings were subsequently brought against the applicants. In December 2001, Izmir Magistrates’ Court convicted the applicants without holding a hearing. The applicants lodged an objection against their conviction, which was dismissed by Izmir Criminal Court. During those proceedings, none of the defendants were given the opportunity to make submissions to the court. 

In October 2001 the Association and several local non-governmental organisations (NGOs) took part in a movement called the “Platform of Conscientious Objectors to War” and made a collective press declaration to protest against the deployment of American troops in Afghanistan. A second set of criminal proceedings were brought against Ms Karakaya under Section 34 of the Associations Act for her involvement with that movement as the prosecutor considered that it was an organisation without any lawful status in Turkey. Ms Karakaya was ultimately found guilty in December 2001. She lodged an objection against her conviction, arguing in particular that “a collective press declaration” could not be classified as contributing to the establishment of an unlawful organisation. In February 2002 the criminal court dismissed her objection. 

2. Procedure and composition of the Court The applications were lodged with the European Court of Human Rights on 17 and 18 August 2002. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President,
 Ireneu Cabral Barreto (Portuguese), 
 Rıza Türmen (Turkish), 
 Vladimiro Zagrebelsky (Italian),
 Antonella Mularoni (San Marinese), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Article 6 § 1, both applicants complained about the unfairness of the criminal proceedings brought against them for having failed to comply with the Governor’s request. Ms Karakaya further complained, under Article 11, about her conviction in those proceedings and, under Article 10, about her conviction for having been involved in the press declaration. 

Article 6 § 1 

The Court observed that, in accordance with the relevant domestic law prevailing at the time, no public hearing had been held during the applicants’ prosecution. It also noted that the local courts had taken their decisions on the basis of the documents in the case files and that the applicants had not been given the opportunity to defend themselves in person or through a lawyer before the courts. The Court therefore concluded that the criminal proceedings had been unfair, in violation of Article 6 § 1. 

Article 11 

The Court observed that Mihriban Karakaya contended that there had been no reason to terminate the membership of the 13 people, including her own. She maintained that, although she had been taken into custody in 1999, she had been released and no criminal proceedings had been brought against her at that time. The Court was persuaded by that claim in the light of the Governor of Izmir's letter of 10 July 2001. It therefore considered that the Turkish Government had not demonstrated why the public authorities could have legitimately required the annulment of the applicant’s membership. 

The Court concluded that Ms Karakaya had been deprived of proper legal protection against arbitrary interference with her right to freedom of association, in violation of Article 11. 

Article 10 

The Court observed that Ms Karakaya had been convicted under Section 34 of the Associations Act and noted that the present case differed from other cases concerning freedom of expression against Turkey that have come before it. 

The Court considered that the applicant’s conviction for having taken part in a movement whose aim had been to draw attention to a topical issue had constituted an interference with her freedom of expression. It decided to examine whether Section 34 of the Associations Act relied on by the Turkish Government had been sufficiently accessible and foreseeable. 

As regards accessibility, the Court noted that the provision satisfied that condition, as the Associations Act had been published in the Official Gazette in October 1983. On the issue of foreseeability, the Court observed that Section 34 stipulated that associations could only form federations and confederations. However, that wording was not sufficiently clear to enable the members of the Association to have realised that rallying to a movement or “platform” would lead to a criminal sanction. The Court therefore considered that the local courts had extended the scope of Section 34 beyond what could have been reasonably foreseen. 

The Court concluded that the interference with the Ms Karakaya's freedom of expression had not been prescribed by law, in violation of Article 10. 

Results to pre-defined questions

Looking at judgements of the ECHR on Turkey certain patterns emerge. For instance, the ban on headscarves was never seen as a violation to the right of religion (Article 9), just like the ban of certain political parties was not considered to violate Article 9. Therefore, individuals from Turkey stopped to complain about a violation of Article 9 and it would be useless to look for judgement against a violation of Article 9.

In 2012 I deactivated the extension Dynamic Page List, since it poses a security risk. Use Special:MultiCategorySearch instead, if you want to include or exclude specific categories. 

Length of detention

There are, however a great number of judgements that found that either the time in custody (police or gendarmerie) was excessively long or the time spent in pre-trial detention was not in conformity with Article 5(3) of the European Convention (on HR). If you want to get an idea on what periods of detention the ECHR found as excessively long, you may want to look at the press releases on the following judgements (from 2008). See pages listed alphabetically on Art. 5(3)
Length of trial

Some of these judgement also found a violation of Article 6(1) of the Convention since the proceedings lasted too long. The cases in which both Articles (5-3 and 6-1) were concerned can be found on Special:MultiCategorySearch by including Art. 5(3) and Art. 6(1) 

No medical report equal to "no torture"

Just like the government and the courts in Turkey the ECHR rules that if someone was not able to obtain a medical report certifying visible traces of torture, s/he was not tortured. For a detailed argument against this attitude see the authors study of Turkey related judgments of the ECHR (July 2007). For a list of all press releases on judgements related to Turkey in which the ECHR rule against a violation of Article 3 see the the cases in category "not Art. 3".

Statements extracted under torture

Even though in the past (and present) many people have alleged that they were tortured into a confession and that their confession was used as evidence against them the ECHR found an easy way out by declaring such trials unfair (in violation of Article 6(1)) because a military judge had been sitting on the bench.

The military judges (and prosecutor) were removed from the State Security Courts in 1999. The successors (special heavy penal courts), too, have no military judges. Therefore, the ECHR had to deal with other aspects of unfair trial and since 2004 there have been a few cases in which the Court ruled on a violation of Article 3 and Article 6(1). The cases in which both Articles 3 and 6-1 were concerned can be found on Special:MultiCategorySearch by including the categories "Art. 3" and "Art. 6(1)".

Exiled trade unionists

There is a long tradition in Turkey to appoint civil servants that have not acted according to the rules to remote places. Some of them (e.g. teachers as members of the union Egitim-Sen) have complained about a violation of Article 11 (freedom of association). In order to see whether these complaints were successful we might want to look at successful cases or unsuccessful cases
Reyhan v. Turkey (No. 2) (60123/00)

	Date 
	20080923 

	Article 
	8 

	Decision 
	violation 


Violation of Article 8 

Reyhan v. Turkey (No. 2) (no. 60123/00)

The applicant, Hasan Hüseyin Reyhan, is a Turkish national who was born in 1953. At the relevant time he was serving a sentence of 12 years and six months in Aydın Prison for membership of an illegal organisation. 

The case concerned the interception by the prison authorities of two audio cassettes in the Kurdish language which had been sent to the applicant. When the applicant complained to the Turkish courts that this interception had been illegal they found against him, referring to an instruction in which the Ministry of Justice had banned cassettes in Kurdish from Turkish prisons. He relied in particular on Article 8 (right to respect for correspondence). 

Even supposing that the instruction from the Ministry had constituted a basis in law for the purposes of Article 8, the Court considered that it was not accessible to the applicant. Accordingly, as the interference with the applicant’s right to respect for his correspondence had not been in accordance with the law, the Court held unanimously that there had been a violation of Article 8. (The judgment is available only in French.) 

Sadıkoğulları and Erdem v. Turkey (4220/02)

	Date 
	20081021 

	Article 
	5(3), 6(1) 

	Decision 
	violation 


Violation of Article 5 § 3 

Violation of Article 6 § 1 (length) 

Sadıkoğulları and Erdem v. Turkey (nos. 4220/02 and 8793/02)

The applicants, Ramadan Sadıkoğulları and Rauf Erdem, are Turkish nationals who were born in 1965 and 1968 respectively and live in Istanbul. 

They were arrested and placed in pre-trial detention in May 1992 on suspicion of belonging to an illegal organisation, Direniş Hareketi (resistance movement) and taking part in a number of offences including an armed robbery. They were ultimately sentenced, in March 2002, to 29 years and two months’ imprisonment. An appeal by the applicants on points of law was dismissed in November 2002. 

Relying on Articles 5 § 3 (right to liberty and security) and 6 § 1 (right to a fair trial within a reasonable time), they complained that the length of their pre-trial detention and the proceedings against them had been excessive. 

The Court held unanimously that there had been a violation of Article 5 § 3 on account of the length of the applicants’ pre-trial detention – nearly five years and 11 months. It also held unanimously that there had been a violation of Article 6 § 1 on account of the excessive length of the proceedings, which had lasted nearly ten years and six months. It awarded the applicants EUR 6,000 each for non-pecuniary damage and EUR 2,000 jointly for costs and expenses. (The judgment is available only in French.) 

Salduz v. Turkey (36391/02)

GRAND CHAMBER JUDGMENT SALDUZ v. TURKEY 

The European Court of Human Rights has today delivered at a public hearing its Grand Chamber judgment1 in the case of Salduz v. Turkey (application no. 36391/02). 

The Court held unanimously that there had been: 

· a violation of Article 6 § 3 (c) (right to legal assistance) of the European Convention on Human Rights in conjunction with Article 6 § 1 (right to a fair trial) on account of the applicant’s lack of legal assistance while he was in police custody; 

· a violation of Article 6 § 1 (right to a fair trial) in respect of the non-communication to the applicant of the written opinion of the Principal Public Prosecutor at the Court of Cassation. 

Under Article 41 (just satisfaction) of the Convention, the Court considered that the most appropriate form of redress, provided the applicant so requested, would be a retrial in compliance with the requirements of Article 6 § 1. As to the remainder, it awarded the applicant 2,000 euros (EUR) in respect of non-pecuniary damage. EUR 1,000 was awarded for costs and expenses. (The judgment is available in English and French.) 

Principal facts

The applicant, Yusuf Salduz, is a Turkish national who was born in 1984 and lives in İzmir (Turkey). 

He complained that he had been denied legal assistance while in police custody and that he had not had access to the written opinion of the Principal Public Prosecutor at the Court of Cassation. 

On 29 May 2001 the applicant was arrested on suspicion of having participated in an illegal demonstration in support of the imprisoned leader of the PKK (the Kurdistan Workers’ Party, an illegal organisation). He was also accused of hanging an illegal banner from a bridge. 

On 30 May 2001 the police took a statement from the applicant, without a lawyer being present, in which he admitted having taken part in the demonstration and having written the words on the banner. The applicant subsequently denied the content of his police statement, alleging that it had been extracted from him under duress. The investigating judge remanded the applicant in custody, at which point he was allowed to see a lawyer. 

Before the İzmir State Security Court, the applicant again denied the content of his police statement, alleging that it had been extracted from him under duress. 

On 5 December 2001 the State Security Court convicted the applicant for aiding and abetting the PKK and sentenced him to four years and six months’ imprisonment. His sentence was later reduced to two and a half years’ imprisonment as he had been under 18 at the time of the offence. 

In giving its decision the State Security Court relied on the statements the applicant had given to the police, to the public prosecutor and to the investigating judge. It also took into account the statements made by his co-accused to the public prosecutor and two other pieces of evidence. It concluded that the applicant’s confession to the police had been authentic. 

On 27 March 2002 the Principal Public Prosecutor at the Court of Cassation submitted his written opinion to that court, calling for the judgment of the İzmir State Security Court to be upheld. Neither the applicant nor his representative were given access to that opinion. On 10 June 2002 the Court of Cassation dismissed an appeal by the applicant. 

Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 8 August 2002 and declared partly inadmissible on 28 March 2006. 

In a Chamber judgment of 26 April 2007 the Court held unanimously that there had been a violation of Article 6 § 1 of the Convention on account of the non-communication to the applicant of the Principal Public Prosecutor’s written opinion and, by five votes to two, that there had been no violation of Article 6 § 3 (c) on account of the applicant’s lack of legal assistance while in police custody. 

On 20 July 2007 the applicant requested that the case be referred to the Grand Chamber (Article 432 of the Convention). On 24 September 2007 a panel of the Grand Chamber decided to accept his request. 

A hearing took place in public in the Human Rights Building, Strasbourg, on 19 March 2008. 

Judgment was given by the Grand Chamber of 17 judges, composed as follows: 

Nicolas Bratza (British), President, 
 Christos Rozakis (Greek), 
 Josep Casadevall (Andorran), 
 Rıza Türmen (Turkish), 
 Rait Maruste (Estonian), 
 Vladimiro Zagrebelsky (Italian), 
 Stanislav Pavlovschi (Moldovan) 
 Alvina Gyulumyan (Armenian), 
 Ljiljana Mijović (citizen of Bosnia and Herzegovina), 
 Dean Spielmann (Luxemburger), 
 Renate Jaeger (German), 
 David Thór Björgvinsson (Icelandic), 
 Ján Šikuta (Slovak), 
 Ineta Ziemele (Latvian), 
 Mark Villiger (Swiss), 
 Luis López Guerra (Spanish),
 Mirjana Lazarova Trajkovska (citizen of “the former Yugoslav Republic of Macedonia”), judges, 

and also Vincent Berger, Jurisconsult. 

Summary of the judgment3

Complaints

Mr Salduz complained that, in connection with criminal proceedings against him, he had been denied access to a lawyer while in police custody and had not obtained, at the final stage of the proceedings before the Court of Cassation, a copy of the written opinion of the Principal Public Prosecutor at that court. He relied on Article 6 §§ 1 and 3 (c). 

Decision of the Court

Access to a lawyer during police custody 

The Court found that in order for the right to a fair trial under Article 6 § 1 to remain sufficiently “practical and effective”, access to a lawyer should be provided, as a rule, from the first police interview of a suspect, unless it could be demonstrated in the light of the particular circumstances of a given case that there had been compelling reasons to restrict this right. Even where compelling reasons might exceptionally justify denial of access to a lawyer, such restriction - whatever its justification - must not have unduly prejudiced the rights of the accused under Article 6. The rights of the defence would in principle be irretrievably prejudiced when incriminating statements made during a police interview without access to a lawyer were used as a basis for a conviction. 

No justification was given by the Turkish Government for denying the applicant access to a lawyer other than the fact that this was provided for on a systematic basis by the relevant legal provisions. As such, this already fell short of the requirements of Article 6 in this respect. 

The Court moreover observed in particular that the State Security Court had used the applicant’s statement to the police as the main evidence on which to convict him, despite his denial of its accuracy. For the Court, the applicant had undoubtedly been personally affected by the restrictions on his access to a lawyer, in that his statement to the police had ultimately been used for his conviction. Neither the assistance provided subsequently by a lawyer nor the adversarial nature of the ensuing proceedings could cure the defects which had occurred during police custody. 

The Court lastly noted that one of the specific elements of the instant case was the applicant’s age. Having regard to a significant number of relevant international law materials concerning legal assistance to minors in police custody, the Court stressed the fundamental importance of providing access to a lawyer where the person in police custody was a minor. 

In sum, the Court considered that, even though the applicant had had the opportunity to challenge the evidence against him at his trial and subsequently on appeal, the absence of a lawyer during his period in police custody had irretrievably affected his defence rights. There had therefore been a violation of Article 6 § 3 (c) in conjunction with Article 6 § 1. 

Non-communication of the written opinion of the Principal Public Prosecutor at the Court of Cassation 

The Court considered, for the reasons given by the Chamber in its judgment of 26 April 2007, that the applicant’s right to adversarial proceedings has been breached. There had therefore been a violation of Article 6 § 1. 

Judge Bratza expressed a concurring opinion. Judges Rozakis, Spielmann, Ziemele and Lazarova Trajkovska expressed a concurring opinion and Judge Zagrebelsky expressed a concurring opinion joined by Judges Casadevall and Türmen. These are annexed to the judgment. 

Note: The judgement states "The applicant also made a statement to the investigating judge, in which he retracted his statement to the police, alleging that it had been extracted under duress. He claimed that he had been beaten and insulted while in police custody. He again denied engaging in any illegal activity and explained that on 29 May 2001 he had gone to the Doğanlar neighbourhood to visit a friend and had not been part of the group shouting slogans. After the questioning was over, the investigating judge remanded the applicant in custody, having regard to the nature of the offence of which he was accused and the state of the evidence. The applicant was then allowed to have access to a lawyer."

20. On 28 August 2001 the State Security Court held its first hearing, in the presence of the applicant and his lawyer. It heard evidence from the applicant in person, who denied the charges against him. He also rejected the police statement, alleging that it had been extracted from him under duress. He explained that while he was in custody, police officers had ordered him to copy the words from a banner. He also stated that he had witnessed the events that had taken place on 29 May 2001; however, he had not taken part in the demonstration as alleged. Instead, he had been in the neighbourhood to visit a friend named Özcan. He also denied hanging an illegal banner from a bridge on 26 May 2001. 

On 10 June 2002 the Ninth Chamber of the Court of Cassation, upholding the İzmir State Security Court's reasoning and assessment of the evidence, dismissed the applicant's appeal. 

	Date 
	20081127 

	Article 
	6(1), 6(3) 

	Decision 
	violation 


Salihoğlu v. Turkey (1606/03)

	Date 
	20081021 

	Article 
	6(1), 10 

	Decision 
	violation 


Violation of Article 10 

Violation of Article 6 § 1 (fairness) 

Salihoğlu v. Turkey (no. 1606/03)

The applicant, Sevim Salihoğlu, is a Turkish national who was born in 1960 and lives in Muş (Turkey). 

At the relevant time Ms Salihoğlu was president of the Muş Human Rights Association. During a search of the association’s premises a copy of the weekly newspaper Yedinci Gündem and a copy of its supplement were seized. The applicant was prosecuted for possession of publications banned by court orders; the relevant decisions were two seizure orders made by the Istanbul National Security Court on 16 and 29 September 2001, after publication of the material concerned. In April 2002 she was ordered to pay a fine, based on Article 526 of the former Criminal Code, which punished failure to comply with an order issued by a competent authority. 

Relying on Article 10 (freedom of expression), the applicant complained that her conviction had infringed her right to the freedom to receive information and ideas. She also complained, under Article 6 (right to a fair trial), that the proceedings against her had not been fair. Lastly, she relied on Article 7 (no penalty without law). 

The Court noted that the court orders pursuant to which the publications had been prohibited had not been issued in proceedings against the applicant and that there was absolutely no proof that she had ever been aware of them. Failure to comply with a court order could not be punishable if it had not been brought to the defendant’s attention. The applicant could not have foreseen with a reasonable degree of certainty that possession of the offending publications might leave her liable to criminal penalties under Article 526 of the former Criminal Code. Consequently, the requirement of foreseeability had not been met and the interference had not been prescribed by law, contrary to Article 10. The Court further held that it was not necessary to examine separately the complaint under Article 7. 

Lastly, the Court observed that it had repeatedly found that an applicant who had not had a hearing before the national courts had not had a fair trial. It accordingly held that there had been a violation of Article 6 § 1. It awarded Mrs Salihoğlu EUR 1,000 for non-pecuniary damage. (The judgment is available only in French.) 

Samsa v. Turkey (3372/05)

	Date 
	20080701 

	Article 
	6(1), 13 

	Decision 
	violation 


Violation of Article 6 § 1 (length) 

Violation of Article 13 

Samsa v. Turkey (no. 3372/05)

The applicant, Nurettin Samsa, is a Turkish national who was born in 1976 and lives in Gaziantep (Turkey). 

The case concerned the applicant’s complaint about the length of criminal proceedings brought against him in October 1998 for forgery of documents. In a judgment of 21 June 2004, the Gaziantep Criminal Court decided to acquit him. The applicant relied on Article 6 § 1 (right to a fair hearing within a reasonable time) and 13 (right to an effective remedy). 

The Court concluded unanimously that there had been a violation of Article 6 § 1 and Article 13. It awarded the applicant EUR 5,000 for the non-pecuniary damage sustained. (The judgment is available only in French.) 

Satık v. Turkey (No. 2) (60999/00)

	Date 
	20080708 

	Article 
	6(1) 

	Decision 
	violation 


No violation of Article 3 

Violation of Article 6 § 1 (fairness) 

Satık v. Turkey (No. 2) (no. 60999/00) 

The applicant, Kadir Satık, is a Turkish national who was born in 1966 and lives in Ankara. 

The case concerned Mr Satık’s allegation that he was ill-treated in police custody when arrested on suspicion of giving official and confidential information to the Greek intelligence service. Ultimately, the General Staff Military Court convicted him of espionage and sentenced him to 12 years and six months’ imprisonment. He further complained that, tried by a military court, the proceedings against him were not independent and impartial. He relied on Article 3 (prohibition of inhuman or degrading treatment) and Article 6 § 1 (right to a fair trial). 

The Court noted that the applicant had failed, either before the military court or in his application form to this Court, to specify exactly how he had been ill-treated. It therefore held unanimously that there had been no violation of Article 3. However, it held, by six votes to one, that there had been a violation of Article 6 § 1 on account of the lack of independence and impartiality of the military court which had tried and convicted the applicant. Accordingly, the Court awarded Mr Satık, by six votes to one, EUR 1,000 in respect of non-pecuniary damage and EUR 3,000 for costs and expenses. (The judgment is available only in English.) 

Saya and Others v. Turkey (4327/02)

	Date 
	20081007 

	Article 
	3, 11 

	Decision 
	violation 


Five applicants) Violation of Article 3 (treatment) 

Violation of Article 3 (investigation) 

Violation of Article 11 

Saya and Others v. Turkey (no. 4327/02)

The applicants are 11 Turkish nationals who live in Adıyaman (Turkey). 

On 30 April 1999 the Adıyaman Governor authorised the holding of May Day celebrations in the Adıyaman Amphitheatre. On 1 May 1999 a group of people, including the applicants, started to walk towards the amphitheatre for the celebrations. They were stopped by police officers. Stating that they had obtained prior authorisation, the group attempted to continue its march. The police then intervened to disperse the group; the applicants were allegedly injured during this incident as a result of the force used by the police. The applicants were arrested, taken to the hospital, where they were examined by a doctor, and then taken into custody. They were released the next day. After examining a video recording of the incident, the Adıyaman Public Prosecutor delivered a decision not to prosecute 70 demonstrators, including the applicants. 

The case concerned the applicants’ allegation that the police used excessive force to arrest them and that the authorities did not carry out an effective, independent and impartial investigation into their allegation. They relied on Articles 3 (prohibition of inhuman or degrading treatment and lack of effective investigation), 6 (right to a fair trial), 11 (freedom of assembly and association) and 13 (right to an effective remedy). 

The Court observed that six of the applicants, Zeynep Saya, Hasan Ölgün, Müslüm Atasoy, Zöhre Taş, Nedim Çifçi and Hediye Kilinç were examined by a doctor on the day of the incident and that the ensuing reports did not indicate any signs of ill-treatment on their bodies. As those applicants had not submitted any further medical reports in support of their allegations, the Court found that there was nothing in the case file to prove that the applicants had been injured as alleged during the incident and declared that part of their complaint inadmissible. 

However, concerning the other five applicants, Şeyho Saya, Çetin Taş, Akın Doğan, Ali Murat Bilgiç and Bahattin Barış Bilgiç, the Court found that the Turkish Government had failed to justify the degree of force used against the applicants, whose injuries were corroborated by medical reports. As a result, it concluded that the injuries sustained by those five applicants had been the result of treatment for which the State was responsible. The Court held unanimously that there had been a violation of Article 3 in respect of Mr Şeyho Saya, Mr Çetin Taş, Mr Akın Doğan, Mr Ali Murat Bilgiç and Mr Bahattin Barış Bilgiç. 

A further violation of this Article, in respect of all applicants, was found on account of the failure of the authorities to conduct an effective investigation into their allegations of ill-treatment. The Court considered that no separate issue arose under Articles 6 and 13. 

The Court considered that the police intervention and the subsequent arrest of the applicants for participating in the meeting had constituted, in itself, an interference with the applicants’ rights under Article 11. The Court observed that while the applicants, who had obtained prior authorisation to celebrate May Day, were walking along the pavement, the police stopped them and used force to disperse the group without any prior warning. The Court also noted from the decision not to prosecute that the group had not presented a danger to public order, or engaged in acts of violence. Accordingly, the Court found that the forceful intervention of the police had not been necessary for the prevention of disorder. It held unanimously that there had been a violation of Article 11. 

In respect of non-pecuniary damage, the Court awarded EUR 3,000, each, to Mr Şeyho Saya, Mr Çetin Taş, Mr Akın Doğan, Mr Ali Murat Bilgiç and Mr Bahattin Barış Bilgiç; and EUR 1,000, each, to Zeynep Saya, Hasan Ölgün, Müslüm Atasoy, Zöhre Taş, Nedim Çifçi and Hediye Kilinç. (The judgment is available only in English.) 

Saygılı and Falakaoğlu v. Turkey (39457/03)

	Date 
	20081021 

	Article 
	10 

	Decision 
	violation 


Violation of Article 10 

Saygılı and Falakaoğlu v. Turkey (no. 39457/03)

The applicants, Fevzi Saygılı and Bülent Falakaoğlu, are Turkish nationals who were born in 1966 and 1974 respectively and live in Istanbul. They are the owner and editor of Yeni Evrensel, a newspaper published in Istanbul. 

In February and March 2001 the applicants published an article on the issue of forced disappearances in south-east Turkey. In that article, Mr Büyükşahin, a politician, criticised the State for not doing enough to find those responsible for the disappearances. He also accused Colonel L.E. of threatening a HADEP (the People’s Democracy Party) member and implied that the Colonel had possibly been involved in the disappearance of two other HADEP members. The State Security Court considered that the article in question had been written with the aim of presenting Colonel L.E. as a target for terrorist organisations. Holding the applicants responsible for publishing those articles, they were sentenced to heavy fines and a temporary closure order of three days was imposed on the newspaper. 

Relying in particular on Article 10 (freedom of expression), the applicants complained about their conviction, sentencing to a fine and temporary closure of their newspaper. 

The Court noted in particular that, despite particularly libellous passages, the article read as a whole could not be construed as having incited violence against a public official or as having exposed the Colonel to a significant risk of violence. The Court therefore found that the interference with the applicants’ freedom of expression had not been based on sufficient reasons to show that it “had been necessary in a democratic society”. The Court therefore held unanimously that there had been a violation of Article 10 on account of the applicants’ conviction and sentence. It further held that there was no need to examine separately the applicants’ remaining complaint under Article 10 concerning the temporary closure of the newspaper. The Court awarded EUR 664 to Mr Saygılı and EUR 332 to Mr Falakaoğlu in respect of pecuniary damage, and EUR 3,000, jointly, in respect of non-pecuniary damage. (The judgment is available only in English.) 

Saygılı and Others v. Turkey (19353/03)

	Date 
	20080108 

	Article 
	10 

	Decision 
	violation 


Violation of Article 10 

Saygılı and Others v. Turkey (no. 19353/03) 

The applicants, Fevzi Saygılı, Nizamettin Taylan Bilgiç and Serpil Kurtay, are Turkish nationals who were born in 1966, 1972 and 1978 respectively and live in Istanbul. The case concerned the applicants’ complaint that they had been ordered to pay damages for publishing in the daily newspaper Evrensel (Universality) articles concerning people who had disappeared in Turkey. The Court held unanimously that there had been a violation of Article 10 (freedom of expression) and made a joint award to the applicants of EUR 2,500 for pecuniary damage and EUR 1,500 for non-pecuniary damage. (The judgment is available only in French.) 

Selvi v. Turkey (5047/02)

	Date 
	20081209 

	Article 
	3 

	Decision 
	violation 


The applicant, Yahya Selvi, is a Turkish national who was born in 1973 and lives in İzmir. 

Relying on Article 3 (prohibition of inhuman or degrading treatment and lack of effective investigation), Mr Selvi complained, in particular, that he was ill-treated by officers of the anti-terrorist branch of the İzmir police when they came to his house in May 2001 in search of his uncle, suspected of having participated in an illegal demonstration. 

The Court held unanimously that there had been no violation of Article 3 concerning the applicant’s allegation that he had been ill-treated by police officers as the material in the case file did not prove that allegation beyond reasonable doubt. However, the Court held that there had been a violation of Article 3 on account of the authorities’ failure to investigate the applicant’s allegation of ill-treatment. Mr Selvi was awarded EUR 3,000 in respect of non-pecuniary damage. (The judgment is available only in English.) 

Solomou v. Turkey (36832/97)

	Date 
	20080624 

	Article 
	2 

	Decision 
	violation 


Two Chamber judgments concerning Turkey 

The European Court of Human Rights has today notified in writing two Chamber judgments1 - available only in English - in the cases of Isaak v. Turkey (application no. 44587/98) and Solomou v. Turkey (no. 36832/97). 

The Court held unanimously that, in both cases, there had been: 

· a violation of Article 2 (right to life) of the European Convention on Human Rights in respect of the killing of Anastasios Isaak and Solomos Solomou;

· a violation of Article 2 in respect of the failure to conduct an effective investigation into the circumstances in which Anastasios Isaak and Solomos Solomou died.

Under Article 41 (just satisfaction) of the Convention, the Court awarded 80,000 euros (EUR) to Anastasios Isaak’s widow for pecuniary damage. In respect of non-pecuniary damage, the Court awarded EUR 35,000 each to Anastasios Isaak’s widow, his parents, and to Solomos Solomou’s father, and also EUR 15,000 to each of Anastasios Isaak’s and Solomos Solomou’s siblings. The applicants in both cases were also awarded EUR 12,000 for costs and expenses. 

1. Principal facts

The applicants are 12 Cypriot nationals. 

Solomou

The applicants, Spyros, Antonis, Panayiotis, Maria, Costas, Niki and Paraskevi Solomou, were born in 1941, 1964, 1966, 1972, 1975, 1974 and 1971 respectively and also live in Paralimini (Cyprus). They are the father, brothers and sisters of Solomos Solomou, a Greek Cypriot who died on 14 August 1996. 

On 14 August 1996 Solomos Solomou, having attended Anastasios Isaak’s funeral, entered the buffer zone with other demonstrators near the spot of the killing and, in protest, climbed up a flagpole flying the Turkish flag. He was shot and killed. 

The parties disagreed as to the origin of the five bullets which hit Mr Solomou. 

According to the applicants and the Government of Cyprus, those bullets were fired by two men in Turkish uniform and by another man in civilian clothes who was on the platform of the Turkish observation post. 

On the contrary, the Turkish Government alleged that Mr Solomou had been the victim of the crossfire which had broken out when the Greek-Cypriot demonstration developed into a riot. 

The applicants submitted a number of witness statements from UNFICYP officers. Several officers clearly stated that two soldiers in Turkish uniform and a man in civilian clothes standing on the Turkish observation post platform had aimed their weapons at Mr Solomou and fired in his direction while he was climbing the flagpole. The applicants also submitted photographs and a video film of the shooting. 

2. Procedure and composition of the Court

The application in Isaak was lodged with the European Court of Human Rights on 31 January 1997 and declared admissible on 28 September 2006. The application in Solomou was lodged on 13 February 1997 and declared admissible on 18 May 1999. 

In both cases the President granted leave to the Government of Cyprus to intervene in the proceedings as a third party. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Nicolas Bratza (British), President,
 Lech Garlicki (Polish),
 Ljiljana Mijović (citizen of Bosnia and Herzegovina),
 David Thór Björgvinsson (Icelandic),
 Ján Šikuta (Slovak),
 Päivi Hirvelä (Finnish),
 Işıl Karakaş (Turkish), judges, 

and also Fatoş Aracı, Deputy Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Articles 2 (right to life), 8 (right to respect for private and family life) and 14 (prohibition of discrimination), all the applicants alleged that their relatives were unlawfully killed by agents of the Turkish Government and that the Turkish authorities failed to carry out an investigation into the incidents. In the case of Solomou the applicants also relied on Articles 1 (obligation to respect human rights) and 3 (prohibition of inhuman or degrading treatment). 

Article 2 

Concerning the alleged killings of Anastasios Isaak and Solomos Solomou 

The Court noted that it had not been contested that Anastasios Isaak and Solomos Solomou had voluntarily entered the UN buffer zone. However, the parties had disagreed as to what had actually caused their deaths. The Court was unable to accept the Turkish Government’s versions of facts. It observed that those versions had been contradicted by witness statements and had no reason to doubt their independence and trustworthiness. 

The Court also observed that the applicants’ versions had been confirmed by photographic evidence and video footage of the killings. Nothing in those images, whose authenticity had not been contested by the Turkish Government, had suggested that Mr Isaak had been carrying weapons or that he had been entangled in barbed wire, or that, in the case of Solomou, there had been crossfire. 

The Court further noted that a medical report had concluded that the cause of Mr Isaak’s death had been “multiple head trauma”. As for Mr Solomou, he had been hit by five bullets, a fact which was hard to reconcile with the theory that his shooting had not been intentional. 

The Court also considered that the killings of Mr Isaak and Mr Solomou had not been necessary to defend “any person from unlawful violence”. It seemed that both of them had been unarmed and had not been attacking anyone, and it had been obvious that they could hardly have escaped from the control of the security forces. 

Moreover, in both cases, the killings could not be considered as measures aimed at quelling violence generated by protests. In the case of Isaak, the Court considered that the savage beating of Mr Isaak in front of the other demonstrators, without any attempt to apprehend him, could have led to even more violent reactions by the Greek-Cypriot side. Furthermore, the Turkish or Turkish-Cypriot forces had apparently not co-ordinated their actions with the UNFICYP ; indeed, the latter had tried to stop the soldiers’ participation in the mob. In the case of Solomou, the Court stressed that it had not been contested that only one demonstrator – Mr Solomou – had crossed the ceasefire line and that he had been unarmed. The first shots had been directed at him and could therefore hardly be described as measures aimed at calming the violent behaviour of the other demonstrators, who had still been in the UN buffer zone. 

Accordingly, the Court concluded that Anastasios Isaak and Solomos Solomou had been killed by agents of the Turkish State and that the use of force had not been justified, in violation of Article 2. 

Concerning the alleged inadequacy of the investigations 

In both cases the Court noted that the Turkish Government had failed to produce any evidence showing that an investigation had been carried out into the circumstances of Anastasios Isaak and Solomos Solomou’s deaths. Nor had they submitted that, more than 11 years after the incidents, those responsible for the killings had been identified and called to account before a domestic court. The Court accordingly held that there had been a violation of Article 2. 

Other Articles of the Convention 

The Court considered that, in the light of the conclusions reached under Article 2, it was not necessary to examine whether there had also been a violation of Articles 8 and 14 in the case of Isaak, and Articles 1, 3, 8 and 14 in the case of Solomou. 

Sonkaya v. Turkey (11261/03).

	Date 
	20080212 

	Article 
	3 

	Decision 
	violation 


CHAMBER JUDGMENT SONKAYA v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Sonkaya v. Turkey (application no. 11261/03). 

The Court held unanimously that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights on account of the ill-treatment to which the applicant was subjected in police custody.

Under Article 41 of the Convention (just satisfaction) the Court awarded Mr Sonkaya 5,000 euros (EUR) in respect of non-pecuniary damage. (The judgment is available only in French.) 

1. Principal facts

The applicant, Hasan Sonkaya, is a Turkish national who was born in 1965 and lives in Istanbul. 

On 11 October 2002 Mr Sonkaya, who at the time was president of the Deri-İş leather workers’ trade union, was taken into police custody by the gendarmerie command in Tuzla (a district of Istanbul) because he had participated in a demonstration to support employees who had been laid off. He was released the following day. 

The applicant was examined in various medical centres on 11, 12 and 15 October and 26 December 2002. 

According to the first medical report, drawn up shortly after his arrest on 11 October, his state of health was reasonable and he was complaining of headaches and of a traumatic injury. A further report drawn up the same day stated that after being taken into custody the applicant had thrown himself on the ground in a bid to injure himself. The second report noted a lesion to the right elbow, a bruise on the inside of the right arm and an accumulation of blood in the right shoulder and on the inside of the right leg. 

On 12 October 2002, the day the applicant was released, an examination revealed bruising to his shoulders and an accumulation of blood around his wrists. 

On 15 October the health care centre in Güzelbahçe concluded that the applicant had sustained a recent trauma to the face, the right wrist and the middle finger of the right hand. 

On 26 December 2002 Mr Sonkaya was examined at his own request by the Turkish Human Rights Foundation. The report found several bruises not mentioned in the earlier medical reports. 

The applicant lodged a complaint against several gendarmes alleging ill-treatment. The Tuzla public prosecutor’s office issued an order in December 2002 finding that there was no case to answer and stating in particular that the applicant had taken part in an unauthorised demonstration and that while in police custody he had resisted being placed in a cell and had thrown himself on the ground in order to injure himself. The applicant appealed against the order. He was acquitted in November 2003. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 5 March 2003. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 András Baka (Hungarian), 
 Ireneu Cabral Barreto (Portuguese), 
 Rıza Türmen (Turkish), 
 Mindia Ugrekhelidze (Georgian), 
 Antonella Mularoni (San Marinese), 
 Danutė Jočienė (Lithuanian), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaint 

Relying on Article 3, Mr Sonkaya complained that he had been subjected to ill-treatment by the gendarmes who had taken him into custody. 

Article 3 

The Court reiterated that any injuries sustained by a person who was in custody entirely under the control of police officers gave rise to strong presumptions of fact, and that it was the Government’s duty to provide a plausible explanation as to how those injuries had been caused. 

The Turkish Government, relying in particular on the findings of the medical reports drawn up on 11 and 12 October 2002 and referring to the criminal investigation by the domestic authorities, submitted that the injuries to the applicant’s body had resulted from his attempting to resist arrest. 

The Court was not satisfied by that explanation and observed that, even assuming that the applicant had resisted arrest, it could not overlook the fact that the traces of lesions and bruises found on his body had differed and increased in number with each examination by different doctors. 

The Court also observed that the Government had not provided any plausible explanation for the discrepancy between the various medical reports and concluded that the initial medical examinations had not been carried out properly. 

The Court further noted that the criminal investigation instituted by the public prosecutor’s office had not provided any valid explanation as to the cause of the injuries. 

Accordingly, it held that the injuries found on the applicant’s body, which were corroborated by unrebutted physical evidence, constituted a violation of Article 3. 

Suat Ünlü v. Turkey (12458/03)

	Date 
	20080115 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Suat Ünlü v. Turkey (no. 12458/03) 

In this case the applicant complained of a failure to give him notice of the opinion of Principal State Counsel at the Court of Cassation in proceedings brought against police officers. The Court held unanimously that there had been a violation of Article 6 § 1 (right to a fair hearing). 

Süleyman Erkan v. Turkey (26803/02)

	Date 
	20080131 

	Article 
	3 

	Decision 
	violation 


CHAMBER JUDGMENT SÜLEYMAN ERKAN v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Süleyman Erkan v. Turkey (application no. 26803/02). 

The Court held unanimously that there had been: 

· a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning the applicant’s allegation that he was ill-treated in police custody; and,

· a violation of Article 3 (lack of an effective investigation) of the Convention concerning the failure of the authorities to carry out an effective investigation into the applicant’s allegation of ill-treatment.

Under Article 41 (just satisfaction), the Court awarded the applicant 5,000 euros (EUR) in respect of non-pecuniary damage. (The judgment is available only in English.) 

1. Principal facts

The applicant, Süleyman Erkan, is a Turkish national who was born in 1969 and lives in Istanbul. 

The case concerned Mr Erkan’s complaint that he was ill-treated in police custody and that the Turkish authorities failed to carry out an effective investigation into his allegations. 

According to the Government, Mr Erkan was arrested on 8 September 1999 by police officers from the Turkish security forces on suspicion of membership of an illegal organisation, the PKK (the Kurdistan Workers’ Party). Mr Erkan allegedly resisted arrest and police officers had to use force to restrain him. 

According to Mr Erkan, he was arrested on 5 September 1999. He claimed that, following his arrest, he was blindfolded and driven to the Anti-Terrorist Branch of the Istanbul Security Directorate where police officers beat him with a truncheon on the head and neck, punched and kicked him. He also submitted that he was threatened with death and that his testicles were squeezed. 

Between 8 and 15 September 1999 Mr Erkan had six medical examinations. On 8 September a doctor in Haseki State Hospital noted bruising on the applicant’s lower abdominal area and recommended that he be examined by an urologist. On 14 September, another doctor at the hospital observed scarring on the applicant’s nose, left heel and elbow and confirmed the abdominal bruising. Those injuries were further confirmed in a report of 15 September by doctors of the Human Rights Foundation. 

In the meantime, on 12 September 1999, the applicant, both before the prosecutor and investigating judge of Istanbul Security Court, denied the accusations against him and alleged that he had been ill-treated while in police custody. On the same day the judge ordered the applicant’s release due to lack of evidence. 

On 14 September 1999 the applicant filed a complaint against the police officers of the Anti-Terrorist Branch of the Istanbul Security Directorate. He maintained his accusations of ill-treatment and stated that he had been detained on 5 and not 8 September 1999. 

Fatih Public Prosecutor’s Office opened an investigation and subsequently interviewed two police officers who had been on duty at the time of the applicant’s detention. The first officer submitted that he had signed the applicant’s statement but had not taken part in his questioning. The second officer also denied the allegations. The applicant was also interviewed. He repeated that he had been ill-treated in police custody and that the date on the arrest report was wrong. 

Ultimately, in February 2001, it was decided not to bring criminal proceedings against the police officers on the ground that there was no evidence other than the applicant’s allegations. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 15 March 2002. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Boštjan M. Zupančič (Slovenian), President, 
 Corneliu Bîrsan (Romanian), 
 Rıza Türmen (Turkish), 
 Elisabet Fura-Sandström (Swedish), 
 Alvina Gyulumyan (Armenian), 
 David Thór Björgvinsson (Icelandic), 
 Ineta Ziemele (Latvian), judges, 

and also Santiago Quesada, Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Articles 3 and 13 (right to an effective remedy), the applicant alleged that he was subjected to ill-treatment during police custody and that the authorities failed to carry out an effective investigation into those allegations. 

Article 3 

Concerning the alleged ill-treatment 

The Court noted the medical reports concerning Mr Erkan’s injuries and the fact that the Government did not provide any explanation as to how those injuries had occurred or even suggest that they could have occurred prior to the applicant’s arrest. 

Furthermore, the applicant had repeatedly insisted both before the Turkish authorities and the Court that he had been arrested on 5 and not 8 September 1999. During the domestic investigation, the authorities had not taken any steps to disprove that allegation. Indeed, in their observations to the Court, the Government had not even mentioned the arrest report. 

Bearing in mind an authorities’ obligation to give a plausible explanation for injuries caused to people in their custody and to produce evidence to cast doubt on such allegations, especially if those allegations had been corroborated by medical reports, the Court found that the applicant’s injuries had been the result of treatment for which Turkey was responsible, in violation of Article 3. 

Concerning the alleged lack of an effective investigation 

At no stage of the investigation had the applicant or his lawyer been given the opportunity to confront or question the accused police officers. Moreover, that investigation had been opened solely against the police officers who had been involved in taking the applicant’s statement at the Security Directorate Building. In the Court’s view, it was striking that no statements had been taken from the officers who had arrested the applicant, in spite of the fact that the arrest report had stated that force had been used during the applicant’s arrest and the applicant himself had challenged the accuracy of that report. No statements had been taken either from the doctors who had drawn up the reports of 8 and 14 September 1999. Their opinions could have provided valuable information about the exact timing and cause of the applicant’s injuries. 

Consequently, the Court concluded that the investigation into the applicant’s claim that he had been ill-treated had been inadequate, in further violation of Article 3. 

Article 13 

Given the finding of a violation under Article 3, the Court did not consider it necessary to examine separately the complaint under Article 13. 

Tarak v. Turkey (18711/02)

	Date 
	20080408 

	Article 
	5(3) 

	Decision 
	violation 


Violation of Article 5 § 3 

Tarak v. Turkey (no. 18711/02)

The applicant, Cihan Deniz Tarak, is a Turkish national who was born in 1976 and lives in Kocaeli (Turkey). 

In November 1996 he was arrested and placed in pre-trial detention on charges of seeking to overthrow the Turkish constitutional order. In October 2002 he was sentenced to life imprisonment. Relying on Article 5 § 3 (right to liberty and security), the applicant complained about the length of his pre-trial detention. 

The Court considered that the length of Mr Tarak’s pre-trial detention – five years and ten months – was excessive, and held unanimously that there had been a violation of Article 5 § 3. (The judgment is available only in French.) 

Taştan v. Turkey (63748/00)

	Date 
	20080304 

	Article 
	3 

	Decision 
	violation 


CHAMBER JUDGMENT TAŞTAN v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Taştan v. Turkey (application no. 63748/00). 

The Court held unanimously that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) taken in conjunction with Article 13 (right to an effective remedy) of the European Convention on Human Rights because the applicant was forced to do military service at the age of 71.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 5,000 euros (EUR) in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.) 

1. Principal facts

The applicant, Hamdi Taştan, is a Turkish national who was born in 1929 and lives in Şanlıurfa (Turkey). He was registered in the civil status register in 1986 as a single person with no children. 

The case concerned the fact that the applicant was forced to do military service aged 71. 

Mr Taştan stated that he had been a shepherd since his childhood and that he worked for local villagers in exchange for clothes, food and a roof over his head in winter. He maintained that his wife died in childbirth and that he stopped working to look after their son. As a result, the villagers – annoyed that he wasn’t working for them anymore – denounced him as a deserter. He also claimed to be illiterate and to speak only Kurdish. 

On 15 February 2000 the applicant was called up to do military service and taken by gendarmes to the military recruitment office of Şanlıurfa. He was certified medically fit to perform military service and transferred to Erzincan (Turkey), where he underwent military training for recruits for one month. He was forced to take part in the same activities and physical exercises as 20-year-old recruits. 

Mr Taştan alleged that he was subjected to degrading treatment during his training, such as being offered cigarettes by his hierarchical superiors in exchange for posing with them for a photo, and had been the target of various jokes. As he had no teeth, he had had problems eating at army barracks; he had also suffered from heart and lung problems on account of temperatures dropping to as low as minus 30oC. Lastly, he alleged that he had had no means of communicating with his son throughout the entire period of his military service. 

After his military training the applicant was transferred to the 10th infantry brigade in Erciş (Van), where his state of health deteriorated. He was examined by a doctor on two occasions and then admitted to Van Military Hospital, before being transferred to Diyarbakır Military Hospital (Turkey). On 26 April 2000 he finally obtained a certificate exempting him from military service on grounds of heart failure and old age. 

The Turkish Government maintained that, in accordance with the practice followed in similar cases, the applicant’s personal records relating to his military service had been destroyed. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 10 August 2000. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Ireneu Cabral Barreto (Portuguese), 
 Rıza Türmen (Turkish), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Articles 3 (prohibition of inhuman and degrading treatment) and 13 (right to an effective remedy), Mr Taştan complained that he had been forced to perform military service despite his age, alleging in particular that he had been subjected to both physical and mental ill-treatment. Under Article 8 (right to respect for private and family life), he also complained that he had been deprived of all contact with his son during his military service and that he had been distressed by the thought of his son being left alone. The applicant also alleged violations of Articles 4 (prohibition of forced labour) and 5 (right to liberty and security). 

Decision of the Court 

The Court held that the application should be examined under Article 3 taken together with Article 13. It noted, among other things, that the applicant had not provided any proof of the existence of his child and held that it was not necessary to rule separately on the applicant’s other complaints. 

Article 3 taken in conjunction with Article 13 

The Court reiterated that it was incumbent on the State to provide a plausible explanation for the cause of any harm to the physical or mental integrity of persons placed under the control of the authorities. 

In the applicant’s case the Court considered that that requirement had not been satisfied. Noting that the applicant’s military service records had been destroyed by the authorities, it observed that, apart from the applicant’s statements, it had little evidence in its possession regarding the applicant’s military service or how the applicant, who spoke only Kurdish, had been able to communicate his complaints to the doctors and his hierarchical superiors. 

It was established (and not disputed) however, that Mr Taştan, when aged 71, had performed part of his military service between 15 March and 26 April 2000, including his month’s training. 

The Court also pointed out that the applicant, who had not been suffering from any particular illness when he was called up to do military service, had had to be taken into hospital after one month’s forced participation in military training designed for 20-year old conscripts. 

It went on to observe that the Turkish Government had not referred to any particular measure taken with a view to alleviating, in the applicant’s specific case, the difficulties inherent in military service or to adapting compulsory service to his case. Nor had they specified whether there had been any public interest in forcing him to perform his military service at such an advanced age. The Government had confined themselves to emphasising the applicant’s share of responsibility in the matter by failing to register himself in the civil status register until 1986. 

The Court found that calling the applicant up to do military service and keeping him there, making him take part in training reserved for much younger recruits then himself, had been a particularly distressing experience and had affected his dignity. It had caused him suffering in excess of that which would be involved for any man in being obliged to perform military service and had, in itself, amounted to degrading treatment within the meaning of Article 3. 

Accordingly, there had been a violation of Article 3 taken in conjunction with Article 13. 

Tekelioğlu v. Turkey (16139/03)

	Date 
	20080527 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Tekelioğlu v. Turkey (no. 16139/03)

The applicant, Cahit Tekelioğlu, is a Turkish national who was born in 1951 and lives in Ankara (Turkey). 

In January 2001, during a debate in the Turkish Grand National Assembly, broadcast live on television, the applicant, a member of the Assembly, was insulted by members from another political party. A dispute broke out between him and F.Ş., another member, and the two men exchanged blows. Shortly after this exchange, F.Ş. had a heart attack in the foyer of the Assembly. In February 2002 the applicant was sentenced to two years and nine months’ imprisonment for assault against the person of F.Ş., resulting in his unintended death. That judgment was upheld on cassation appeal in October 2002. Relying, among other things, on Article 6 § 1 (right to a fair trial), the applicant complained of the unfairness of the proceedings brought against him. 

The Court referred back to its examination of a similar complaint in other cases, where it had found a violation of Article 6 § 1. It thus held, unanimously, that there had been a violation of that Article on account of the failure to provide the applicant with a copy of Principal State Counsel’s opinion, and that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. The Court awarded Mr Tekelioğlu EUR 1,000 for costs and expenses. (The judgment is available only in French.) 

Tekin and Others v. Turkey (8534/02)

	Date 
	20080520 

	Article 
	3 

	Decision 
	violation 


CHAMBER JUDGMENT TEKİN AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Tekin and Others v. Turkey (application no. 8534/02). 

The Court held unanimously that there had been two violations of Article 3 of the European Convention on Human Rights (prohibition of inhuman or degrading treatment) on account of the ill-treatment to which the applicants had been subjected by the security forces and the failure of the Turkish authorities to conduct an effective investigation. 

Under Article 41 of the Convention (just satisfaction), the Court awarded 9,000 euros (EUR) to Sıddık Tekin, EUR 14,000 to Haşim Elmas and EUR 7,000 to Tayyar Kılıç in respect of non-pecuniary damage. (The judgment is available only in French.) 

1. Principal facts

The applicants, Sıddık Tekin, Haşim Elmas and Tayyar Kılıç, are Turkish nationals who were born in 1956, 1973 and 1961 respectively and live in Şemdinli (Turkey). 

The case concerned the applicants’ complaints of ill-treatment to which they were allegedly subjected during an operation conducted in their village. 

On the morning of 21 July 1999 the security forces carried out a major operation in the village of Altınsu and the hamlet of Dereboyu (Turkey), where the applicants lived, looking for members of the illegal PKK organisation (Workers’ Party of Kurdistan) suspected of hiding there following clashes during which a soldier had been killed. The zone was sealed off by the security forces and checkpoints were set up at the points of entry. Searches were then conducted in the area and in people’s homes. 

The same day the applicants lodged a complaint alleging ill-treatment with the Şemdinli public prosecutor, who took statements from them. 

Tayyar Kılıç alleged that armed forces personnel had carried out searches in his home. After blindfolding him, they had taken him to a nearby bridge and accused him of sheltering terrorists. They had stripped him of his clothes and struck him with a stick on the forehead and in the face, breaking two of his teeth, and had forced him to remain standing for almost an hour. 

Sıddık Tekin stated that an NCO and five members of the Kayseri commando brigade (Kayseri Komando Tugayı) had searched his house. The NCO had taken him to an apple tree near the house and had questioned him about terrorists hiding in the village. The NCO and the brigade members had blindfolded him, struck him and insulted him. When the applicant said that he intended to lodge a complaint the brigade members had threatened to kill him. One of them had fired two shots into the air. 

Haşim Elmas alleged that two officers and eight members of the Kayseri commando brigade had questioned him about terrorists suspected of carrying out an attack and had asked him to denounce the villagers who had assisted them. One of the brigade members had held him while the officer kicked him, breaking several of his teeth. The soldiers had then pointed their guns at him, threatening to kill him, and had struck various parts of his body with sticks. 

The Şemdinli public prosecutor took evidence from the applicants, ordered that they undergo medical examinations, organised an identification parade and took statements from the armed forces personnel concerned and from numerous witnesses. The medical reports found various injuries on the bodies of the applicants, including bruising, subconjunctival haemorrhage, grazes, splitting of the lower lip and dislocated teeth. The doctors certified Mr Kılıç unfit for work for 11 days, Mr Tekin for 13 days and Mr Elmas for 20 days. 

In November 1999 the prosecutor forwarded the file to the Şemdinli district administrative council, which decided not to bring proceedings against the security forces. The regional administrative court overturned the administrative council’s decision in October 2001, finding it established that the applicants had been subjected to ill-treatment. 

In November 2001 criminal proceedings were brought against six members of the armed forces on charges of ill-treatment. In July 2005 the criminal court acquitted the defendants on the ground that there was insufficient evidence against them. In particular, the court noted contradictions in the statements of the applicants and the prosecution witnesses and rejected their testimony, relying on the fact that they were related. The Court of Cassation quashed the acquittal decision in 2007 and ruled that the prosecution was time-barred. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 31 January 2001. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Josep Casadevall (Andorran), President, 
 Rıza Türmen (Turkish), 
 Corneliu Bîrsan (Romanian), 
 Boštjan M. Zupančič (Slovenian), 
 Egbert Myjer (Dutch), 
 Ineta Ziemele (Latvian), 
 Ann Power (Irish), judges, 

and also Stanley Naismith, Deputy Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Articles 3 (prohibition of inhuman or degrading treatment), 6 (right to a fair hearing) and 13 (right to an effective remedy), the applicants complained that they had been subjected to ill-treatment during the operation conducted in their village and that they had not had an effective remedy by which to complain of their treatment. 

Article 3 

As to the alleged ill-treatment 

The Turkish Government disputed the applicants’ allegations. They maintained that a criminal investigation had been conducted and that evidence had been gathered which shed light on the allegations concerned. 

The Court observed that it was not claimed that the applicants’ injuries could have pre-dated the operation in question. It also noted that the Turkish authorities did not dispute the presence of the armed forces in the applicants’ village. The area had been under the effective control of the military authorities at the time of the incident. 

Furthermore, on the day of the incident, the applicants had made their allegations to the public prosecutor and had undergone medical examinations which noted significant injuries. In addition, numerous witnesses had stated that they had seen members of the armed forces striking the applicants. 

The Court further noted that, following the criminal proceedings, the Court of Cassation had quashed the acquittal decision and held that the prosecution was time-barred. That put an end to any prospect of shedding light on the origin of the applicants’ injuries. 

Accordingly, the Court considered that the Turkish State was to be held responsible for the injuries observed on the applicants’ bodies and held that there had been a violation of Article 3. 

As to the alleged lack of an effective investigation 

The Court reiterated that where an individual made a credible assertion that he or she had suffered treatment infringing Article 3 at the hands of the police, there should be an effective official investigation capable of leading to the identification and punishment of those responsible. 

The Court noted that the public prosecutor had taken the applicants’ complaint seriously and had immediately started an investigation into their allegations. However, the ensuing criminal proceedings as a whole had been lengthy. 

Firstly, the criminal proceedings against the members of the security forces had been initiated over two years after the events owing, among other factors, to the refusal of the administrative council to authorise such proceedings. Secondly, the proceedings before the criminal court had lasted for almost four years. Furthermore, the proceedings as a whole had lasted so long that the limitation period expired. 

Accordingly, the Court considered that the Turkish authorities had not acted with sufficient promptness or with reasonable diligence, with the result that the perpetrators of the violent acts had enjoyed virtual impunity. There had therefore been a violation of Article 3. 

Articles 6 and 13 

The Court considered it unnecessary to examine separately the complaints under Articles 6 and 13. 

Tonka and Others v. Turkey (11381/02)

	Date 
	20080722 

	Article 
	5 

	Decision 
	violation 


(3rd applicant) No violation of Article 3 (treatment) 

(3rd applicant) Violation of Article 3 (investigation) 

(3rd applicant) Violation of Article 5 § 3 

(All applicants) Violation of Article 5 §§ 1 (c), 4 and 5 

Tonka and Others v. Turkey (no. 11381/02)

The applicants, Alaattin Tonka, Mehmet Sabır Özdemir and Mithat Yılmaz, are three Turkish nationals who were born in 1966, 1972 and 1964 respectively and live in Diyarbakır and Mersin (Turkey). 

Mr Tonka and Mr Özdemir were arrested and taken into police custody in September 2000 on suspicion of belonging to an illegal organisation, Hizbullah (the Party of God). When Mr Yılmaz was arrested in March 2001 on suspicion of the same offence, an altercation took place between him and the arresting officers. He underwent a number of medical examinations, which revealed the traces of injuries he had sustained. 

Relying on Article 5 (right to liberty and security), the applicants complained in particular that they had been sent back to police headquarters to be questioned after being placed in pre-trial detention. They further complained of the length of their detention and of the lack of a remedy whereby they could obtain compensation. In addition, Mr Yılmaz alleged that he had been ill-treated while in police custody at police headquarters and complained that there had been no effective investigation of his allegations. He relied on Article 3 (prohibition of inhuman or degrading treatment). 

With regard to Mr Yılmaz, the Court considered that the information available to it did not enable it to establish beyond a reasonable doubt that he had been subjected to torture while in police custody, and held unanimously that there had been no violation of Article 3 in that respect. The Court observed that an investigation had been opened by the Mersin public prosecutor and that the applicant, who declared that he had been tortured, had been interviewed on 28 November 2001. However, it had no information about the subsequent progress of the investigation. Having regard to the lack of an investigation and/or criminal proceedings capable of providing a plausible explanation concerning the origin of the injuries recorded on the applicant’s person, the Court held that there had been a violation of Article 3. The Court further held that there had been a violation of Article 5 § 3 on account of the length of time Mr Yılmaz had spent in police custody. 

With regard to all the applicants, the Court observed that in similar cases it had previously found violations of the Convention on account of the fact that applicants had been made available to the security forces for questioning after being placed in pre-trial detention, with a view to circumventing the legislation in force concerning the maximum duration of detention in police custody, and on account of the lack of effective judicial review. It accordingly held unanimously that there had been a violation of Article 5 §§ 1 (c) and 4. Lastly, the Court noted that owing to the circumstances of the case the applicants had been unable to avail themselves of the statutory provisions providing for compensation to be paid to persons arrested unlawfully or detained without justification, contrary to Article 5 § 5. It awarded EUR 8,000 to Mr Yılmaz and EUR 3,000 each to Mr Tonka and Mr Özdemir. (The judgment is available only in French.) 

Tüm v. Turkey (11855/04)

	Date 
	20080617 

	Article 
	5(3) 

	Decision 
	violation 


Violation of Article 5 § 3 

Tüm v. Turkey (no. 11855/04)

The applicant, Okan Tüm, is a Turkish national who was born in 1977 and lives in Kocaeli (Turkey). 

He was arrested and placed in pre-trial detention in October 1996 on suspicion of belonging to an illegal organisation. Although he was released in December 2005, the criminal proceedings against him are apparently still pending. Relying on Article 5 § 3 (right to liberty and security), the applicant complained of the length of his pre-trial detention. 

The Court held, by six votes to one, that there had been a violation of Article 5 § 3 and awarded the applicant EUR 4,500 for non-pecuniary damage and EUR 2,660 for costs and expenses. (The judgment is available only in French.) 

Türkan v. Turkey (33086/04)

	Date 
	20080918 

	Article 
	3 

	Decision 
	violation 


Three ill-treatment Chamber judgments concerning Turkey 

The European Court of Human Rights has today notified in writing three Chamber judgments1 - available only in English - in the cases of Atalay v. Turkey (application no. 1249/03), Dur v. Turkey (no. 34027/03) and Türkan v. Turkey (no. 33086/04). 

The Court held unanimously: 

· that in all three cases there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning the applicants’ ill-treatment by the police; and,

· that in the cases of Dur and Türkan there had also been a violation of Article 3 of the Convention on account of the authorities’ inadequate investigation into the applicants’ allegations of ill-treatment.

Under Article 41 (just satisfaction), in respect of non-pecuniary damage, the Court awarded 10,000 euros (EUR) to Mr Atalay, EUR 7,000 to Mrs Dur and EUR 5,000 to Mr Türkan. For costs and expenses, the Court awarded EUR 2,000 to Mr Atalay and EUR 2,534 (less EUR 850 granted by was of legal aid from the Council of Europe) to Mrs Dur. 

1. Principal facts

The applicants are three Turkish nationals: Yunus Atalay, who was born in 1956 and lives in Istanbul; Hadiye Dur, who was born in 1973 and lives in Cologne (Germany); and, Mahfuz Türkan, who was born in 1968 and lives in Batman (Turkey). 

All three cases concerned, in particular, the applicants’ allegations that they were ill-treated by the police. 

Atalay

On 24 August 1995 Mr Atalay claimed that, standing outside his shop in Istanbul’s Beyoğlu district, he was beaten by three police officers because he refused to clean the letters “DHKP/C” (the Revolutionary People’s Liberation Party/Front, an illegal organisation) off a nearby wall. He was then taken into police custody where the officers continued to beat him. 

According to the police incident report, “DHKP/C” had been on the wall of the applicant’s shop. When asked to clean it off, he had refused and ran away. Caught up with by the police, he had thrown stones at them and kicked and punched them. 

On 25 August 1995 the applicant was examined by two doctors, first at the local hospital when taken there directly from the police station and later at the Forensic Medicine Institute. The first report noted bruising and lacerations on the applicant’s body and the second report that he had 15 separate injuries which required a ten-day period to heal. The applicant was released the same day from police custody. 

On 10 October 1995 the applicant lodged a formal complaint in which he sought the prosecution of the three officers who had ill-treated him. 

On 29 February 2000 those three officers were found guilty of ill-treatment. However, the convictions against two of the officers were quashed on appeal and the criminal proceedings against them subsequently suspended under Law No. 4616. The remaining police officer’s conviction became final as he did not appeal: his three-month sentence was reduced because the trial court considered that the applicant had provoked the police officers. 

Dur

On 27 October 1998 Mrs Dur, a member of a civil-society movement “Mothers for Peace”, went with 42 other women to the provincial branch building of the Motherland Party (Anavatan Partisi) in Istanbul in order to meet the party’s leaders. The applicant claimed that, while they were waiting, the police threw a smoke bomb into the building. She was then hit on the back of her head with a truncheon and dragged by her hair down some stairs and out of the building. She was taken to Beyoğlu Police Headquarters where she spent the night in a cell with 10 other women. The police came to the cell several times to beat and insult the women. 

The police submitted that the applicant and the other 42 women had occupied the Motherland Party premises and taken one of its employees hostage and beaten four party members. The security forces had therefore had to intervene and, when trying to lead the women out of the building, three of them, including the applicant, had violently resisted arrest. 

The same day all 43 women were examined by a doctor at Beyoğlu Forensic Medicine Institute. The report concerning the applicant noted swelling on her neck and scalp. 

The applicant lodged a formal complaint on 19 March 1999. An investigation was subsequently launched during which the applicant and a police officer, F.M.S., on duty at the time of the applicant’s arrest, were questioned. On 8 October 1999 the Beyoğlu Prosecutor decided not to prosecute F.M.S. due to lack of evidence and the fact that the applicant had participated in an illegal meeting and resisted the police. Istanbul Assize Court dismissed the applicant’s objection to that decision on 31 March 2003. 

In the meantime, on 4 November 1999 Beyoğlu Assize Court acquitted the applicant and all of the 42 other women. The court found no evidence that the women had taken anyone hostage or damaged the Motherland Party’s premises in Istanbul. Nor had any of the party’s members lodged a complaint against them and no police officer had been injured during the incident despite the women’s alleged resistance. 

Türkan

On 5 July 1998 Mr Türkan claimed that he was arrested while working at a tea shop in Istanbul’s Esenler Bus Terminal and taken to the building’s police station. His head covered, police officers kicked, punched and beat him. They then tried to strangle him and banged his head against a wall. 

The police submitted that the applicant had been arrested for drunk and disorderly behaviour and in particular being involved in a fight in the bus terminal. 

When released from police custody on 6 July 1998, the applicant sought medical help from the Human Rights Foundation of Turkey. He was subsequently examined by four different doctors from the Human Rights Foundation, Marmara Nuclear Medicine Institute, the Nuclear Medicine Department of the Cerrahpaşa Medical Faculty and a Committee of Experts of the Forensic Medicine Institute. All four doctors concluded that the injuries found on the applicant’s body had been caused by physical trauma and that he was unfit for work for five days. 

On 21 July 1998 the applicant filed a complaint with Eyüp Chief Public Prosecutor’s Office. The authorities launched an investigation into his allegations and ultimately pressed charges against three police officers under Article 245 of the former Criminal Code for ill-treating the applicant. When interviewed the applicant gave a detailed description of the ill-treatment as well as of the police officers involved. In subsequent statements at hearings before Eyüp Criminal Court and Batman Assize Court he reiterated his complaints and again described in detail the ill-treatment to which he had been subjected. The three accused police officers were also questioned; they all denied the allegations against them and claimed that the bruising found on the applicant’s body had been caused by the fight in the bus terminal. 

Ultimately, however, Eyüp Criminal Court suspended the proceedings against the officers under Law no. 4616. The applicant unsuccessfully challenged that decision. 

2. Procedure and composition of the Court

The application in the case of Atalay was lodged with the European Court of Human Rights on 18 September 2002; in the case of Dur on 27 May 2003; and, in the case of Türkan on 9 July 2004. 

Judgments were given by Chambers of seven judges, composed as follows: 

Atalay and Dur 

Françoise Tulkens (Belgian), President, 
 Ireneu Cabral Barreto (Portuguese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 András Sajó (Hungarian), 
 Nona Tsotsoria (Georgian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

Türkan 

Françoise Tulkens (Belgian), President,
 Antonella Mularoni (San Marinese),
 Ireneu Cabral Barreto (Portuguese),
 Danutė Jočienė (Lithuanian),
 Dragoljub Popović (Serbian),
 Nona Tsotsoria (Georgian),
 Işıl Karakaş (Turkish), judges,

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment3

Complaints 

Relying on Article 3 (prohibition of inhuman or degrading treatment and lack of effective investigation), Article 6 § 1 (right to a fair trial) and Article 13 (right to an effective remedy), all three applicants alleged that they were subjected to ill-treatment by the police and that the investigations into their allegations were inadequate. Mr Atalay further complained that the Turkish authorities failed to punish those responsible for his ill-treatment. 

Article 3 

Ill-treatment 

In the case of Atalay, the Court observed that the Government had not challenged the veracity of the applicant’s allegations of ill-treatment. Furthermore, Beyoğlu Criminal Court of First Instance’s decision of 29 February 2000 had amounted to acknowledgement that the applicant had been ill-treated.

Despite that decision and, even though a maximum of five years’ imprisonment could have been imposed on the police officer found guilty of ill-treating the applicant, he had been given a lenient three-month prison sentence. There had therefore been a clear disproportion between the gravity of the offence in question and the punishment imposed. Indeed, the sentence had even been reduced on the ground that the applicant had provoked the police officers. The Court reiterated the absolute nature of the prohibition of torture or inhuman or degrading treatment or punishment, irrespective of the victim’s conduct. 

Furthermore, the criminal proceedings against the other two officers had been suspended. The Court found that the Turkish criminal-law system, as applied in the applicant’s case, had proven to be far from rigorous and had had no dissuasive effect. Nor had it provided adequate redress for the ill-treatment to which the applicant had been subjected. 

The Court therefore concluded that there had been a violation of Article 3. 

In the case of Dur, the Court first observed that the findings of the medical report of 27 October 1998 were consistent with the applicant’s allegations. Furthermore, the parties did not dispute that the applicant’s injuries had resulted from the use of force by the State security forces.

The Government’s justification for the use of that force had been refuted by Beyoğlu Assize Court’s judgment of 4 November 1999 according to which the applicant and other women had simply gone to the Motherland Party building in order to hold a meeting in their capacity as a civil-society movement. Nor did that court find evidence that the applicant or the other women had taken a hostage, beaten anyone, resisted arrest or attacked the police officers. 

The Court therefore considered that the Turkish Government had failed to provide credible arguments to demonstrate that the use of force against the applicant had been indispensable and concluded that Turkey was responsible for the applicant’s injuries, in violation of Article 3. 

Similarly, in the case of Türkan, the findings of the four medical reports submitted by the applicant were consistent with the applicant’s allegation that he had been beaten, kicked and punched.

Regrettably, however, there was no arrest protocol or medical report to indicate the conditions of the applicant’s arrest or his state of health at that point. The Court did not therefore find it convincing that the applicant’s injuries had been caused by a fight before his being taken into police custody. 

Indeed, the applicant had been unequivocal in his statements to the investigating authorities about where, how and by whom he had been ill-treated. Nor had the judicial authorities subsequently made any attempt to question the people with whom the applicant had allegedly been in a fight or possible eyewitnesses. 

Bearing in mind the Turkish authorities’ obligation to account for injuries caused to persons within their custody, and in the absence of any convincing explanation concerning the origin of the physical trauma noted in the applicant’s four medical reports, the Court considered that the Government had failed to provide a plausible explanation as to how the applicant’s injuries had occurred. It therefore concluded that those injuries had been the result of treatment for which the Turkish Government was responsible, in violation of Article 3. 

Investigation 

In the case of Dur the applicant had been examined by a doctor immediately after the incident on 27 October 1998. It was not, however, until five months later, when the applicant had lodged a complaint, that an investigation had been launched.

Moreover, there had been serious shortcomings in the way that investigation had been carried out. The public prosecutor had made no attempt to obtain statements from any other women who had been present at the time of the incident. Nor had he summoned other officers who had been on duty or identified other potential witnesses who had been at the Motherland Party’s building, other than the person who alleged having been taken hostage. 

Moreover, the decision not to prosecute F.M.S. had been made on 8 October 1999 without even waiting for Beyoğlu Assize Court’s judgment which had established the facts surrounding the incident and had concluded that the applicant and the other women had not taken part in an illegal meeting or resisted the police. Even worse, Istanbul Assize Court later upheld the prosecutor’s decision even though Beyoğlu Assize Court had already acquitted the applicant. 

The Court therefore found that the investigation into the applicant’s allegations of ill-treatment had not been adequate, in further violation of Article 3. 

In the case of Türkan, the proceedings brought against the accused police officers had not produced any concrete results owing to the qualification of the alleged offence as ill-treatment under Article 245 of the Criminal Code which allowed for the criminal proceedings against the officers to be suspended. That had effectively amounted to letting the officers enjoy virtual impunity, despite the evidence against them. Consequently, the Turkish criminal-law system, as applied in the applicant’s case, had proven to be far from rigorous and had had no dissuasive effect. 

Given the authorities’ failure to pursue the criminal proceedings against the officers which could have lead to the determination of their guilt and punishment, the Court did not consider that the proceedings had been sufficiently thorough and effective, in further violation of Article 3. 

Articles 6 and 13 

In the cases of Dur and Türkan the Court found that there was no need to examine separately the complaints under Articles 6 and 13. 

Unay v. Turkey (5290/02)

	Date 
	20081021 

	Article 
	10 

	Decision 
	violation 


Violation of Article 10 

Unay v. Turkey (no. 5290/02)

The applicant, Mehmet Zeynettin Unay, is Turkish national who was born in 1956 and lives in Izmir (Turkey). 

Mr Unay was prosecuted for making propaganda against the integrity of the State on account of a speech he had given in August 1998, as the Deputy Secretary General of the People’s Democracy Party (Halkın Demokrasi Partisi - HADEP) on the occasion of a party conference held just before a general election. In his speech he defended his party’s policies, deplored the continuation of armed conflict in south-eastern Turkey and criticised government policy on the Kurdish question. In March 2001 the Izmir National Security Court, applying an amnesty law, suspended the applicant’s trial and placed him on probation for five years. 

Relying on Articles 10 (freedom of expression) and 14 (prohibition of discrimination), the applicant complained of an infringement of his right to freedom of expression. 

The Court observed that it was true that certain particularly harsh passages in the speech painted a negative picture of Turkish State policy on the Kurdish question, and thus gave the applicant’s words a hostile connotation. However, the applicant had been speaking as a politician, had not incited recourse to violence, armed resistance or insurrection, and his words did not constitute hate speech. In the Court’s opinion that was the essential point to be taken into consideration. Consequently, the Court held that the interference with the applicant’s freedom of expression had not been “necessary in a democratic society”, contrary to Article 10. It further held that it was not necessary to examine separately the complaint under Article 14 and awarded Mr Unay EUR 1,500 for non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in French.) 

Urcan and Others v. Turkey (23018/04)

	Date 
	20080717 

	Article 
	11 

	Decision 
	violation 


CHAMBER JUDGMENT URCAN AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Urcan and Others v. Turkey (applications nos. 23018/04, 23034/04, 23042/04, 23071/04, 23073/04, 23081/04, 23086/04, 23091/04, 23094/04, 23444/04 and 23676/04). 

The Court held unanimously that there had been a violation of Article 11 of the European Convention on Human Rights (freedom of assembly and association).

Under Article 41 of the Convention (just satisfaction), the Court awarded each applicant 500 euros (EUR) in respect of non-pecuniary damage. (The judgment is available only in French.) 

1. Principal facts

The applicants, Aysun Urcan, Bircan Tamburacı, Günay Tomba, Şehriye Arslan, Oya Güneş (Başaran), Gülümser Berber, Leyla Doğan, Meral Yaman, Birgül Üçüncü, H. Şahika Türkkan and Zerrin Kiraz, are 11 Turkish nationals living in Izmir. They were born in 1969, 1960, 1961, 1963, 1965, 1956, 1951, 1955, 1968, 1961 and 1959 respectively. 

The case concerned the applicants’ criminal conviction for taking part in a demonstration organised by the trade union Eğitim-Sen, of which they were all members, except for H. Şahika Türkkan. 

On 1 December 2000 the applicants took part in a national one-day strike called to secure an improvement in the working conditions of secondary-school teachers in the public sector. 

On an unspecified date the public prosecution service instituted criminal proceedings against the applicants for collectively abandoning their work posts. 

In January 2002 the Karşıyaka Criminal Court sentenced each of the applicants to three months and ten days’ imprisonment, fined them and excluded them from the civil service for three months. The court then commuted the prison sentence to a fine and suspended the sentence. The Court of Cassation upheld the judgment but reduced the applicants’ exclusion from the civil service to two months and 15 days. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 31 May 2004. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Ireneu Cabral Barreto (Portuguese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 András Sajó (Hungarian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaint 

Relying on Article 11 (freedom of assembly and association), the applicants complained that they had been convicted of a criminal offence for taking part in a national one-day strike. 

Article 11 

The Court noted that the national authorities had been notified of the one-day strike in advance. 

In the absence of acts of violence by the participants it was important for the public authorities to show a degree of tolerance towards peaceful assemblies, so that the freedom of assembly as guaranteed by the Convention was not made completely nugatory. 

The Court noted that the penalties imposed on the applicants, although they had made use of their freedom of peaceful assembly, were likely to dissuade trade unionists and any other person wishing to participate legitimately in such a strike or in actions to defend their members’ interests. 

The Court therefore concluded that the applicants’ convictions had not been “necessary in a democratic society” and accordingly held unanimously that there had been a violation of Article 11. 

Judge Mularoni expressed a concurring opinion, which is annexed to the judgment. 

Uyan v. Turkey (No. 2) (15750/02)

	Date 
	20081021 

	Article 
	3 

	Decision 
	violation 


Violation of Article 3 (treatment) 

Uyan v. Turkey (No. 2) (no. 15750/02)

The applicant, Sait Oral Uyan, is a Turkish national who was born in 1965. At the relevant time he was imprisoned in Bursa, serving a life sentence for membership of an extreme-left terrorist organisation. 

As Mr Uyan had a severe cervical discopathy, causing him severe pain in his neck and right arm, he asked to be transferred to Bayrampaşa remand prison in Istanbul so that he could receive the necessary treatment. However, the prison administration decided to transfer him to Kartal prison, also in Istanbul. On 5 June 2000, while he was being transferred in a secure prison van, in the charge of six gendarmes, the applicant realised that the vehicle was not heading for Bayrampaşa and threatened to go on hunger strike if he was not immediately taken back to Bursa. His protests made no difference. On arrival, the gendarmes controlling entry to Kartal prison tried to carry out the formalities concerning the applicant’s admission, which would have meant strip-searching him and taking his fingerprints. It appears that the applicant resisted, in the first place by refusing to get out of the van. On 6 June 2000 the applicant was examined by the Kartal prison doctor, who noted that he had a laceration over his left cheekbone. On 13 June the applicant was taken back to Bursa prison, where he underwent a medical examination the following day. The results showed, in particular, a greenish bruise on the left eyebrow, an injury to the left cheekbone and a grazed right wrist. The applicant lodged a criminal complaint, alleging that he had been subjected to ill-treatment both while being transferred in the prison van and on arrival at Kartal prison. The proceedings against the gendarmes on guard duty at the prison entrance ended with a decision by the Pendik Administrative Committee, which ruled that as there was no tangible evidence to corroborate the applicant’s complaints the gendarmes accused had no case to answer. The proceedings against the gendarmes travelling in the prison van led to a trial which ended with their acquittal. 

Relying on Articles 3 (prohibition of inhuman or degrading treatment) and 13 (right to an effective remedy), the applicant complained that he had been subjected to ill-treatment when being transferred to Kartal prison. 

The Court considered that the brutality inflicted on the applicant, despite his known poor health, could not correspond to a proportionate use of force made absolutely necessary to calm him and prevent him from being violent to himself or others. It therefore constituted inhuman and degrading treatment, contrary to Article 3. The Court considered that it was not necessary to examine separately the other complaints under Articles 3 and 13 of the Convention. It awarded Mr Uyan EUR 5,000 for non-pecuniary damage. (The judgment is available only in French.) 

Varnava and Others v. Turkey (16064/90

	Date 
	20080110 

	Article 
	2, 3, 5 

	Decision 
	violation 


CHAMBER JUDGMENT VARNAVA AND OTHERS v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Varnava and Others v. Turkey (application nos. 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90). 

The Court held: 

· by six votes to one, that there had been a continuing violation of Article 2 (right to life) of the European Convention on Human Rights concerning Turkey’s failure to conduct an effective investigation into the whereabouts and fate of nine of the applicants, who disappeared in life-threatening circumstances;

· by six votes to one, that there had been a continuing violation of Article 3 (prohibition of inhuman or degrading treatment) of the Convention concerning the remaining nine applicants, relatives of the nine men who disappeared;

· by six votes to one, that there had been a continuing violation of Article 5 (right to liberty and security) concerning Turkey’s failure to conduct an effective investigation into the whereabouts and fate of the nine men, concerning whom there was an arguable claim that they had been deprived of their liberty at the time of their disappearance; and,

· unanimously, that no violation of Article 5 had been established concerning the alleged detention of the nine men. 

Under Article 41 (just satisfaction), the Court held, by six votes to one, that the finding of violations constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants, and awarded them 4,000 euros (EUR), per application, for costs and expenses. (The judgment is available only in English.) 

1. Principal facts

The applicants are or were 18 Cypriot nationals, nine of whom disappeared after being captured and detained during the Turkish military operations in northern Cyprus in July and August 1974. The other applicants (three of whom have since died and been replaced by their heirs) are or were relatives of the men who disappeared. 

The applicants are or were: Andreas and his wife Giorghoulla Varnava, who lived in Lymbia; Andreas and his father Loizos Loizides (now deceased), who lived in Nicosia; Philippos Constantinou and his father Demetris Peyiotis, who lived in Nicosia; Demetris Theocharides and his mother Elli Theocharidou (now deceased), who lived in Nicosia; Panicos and his mother Chrysoula Charalambous, who lived in Limassol; Eleftherios and his father Christos Thoma (now deceased), who lived in Strovolos; Savvas and his wife Androula Hadjipanteli, who lived in Nicosia; Savvas and his father Georghios Apostolides, who lived in Strovolos; and, Leontis and his wife Yianoulla Sarma, who lived in Limassol. The applicants were born, respectively, in: 1947, 1949, 1954, 1907, 1954, 1929, 1953, 1914, 1955, 1935, 1951, 1921, 1938, 1938, 1955, 1928, 1947 and 1949. 

Witnesses have testified to seeing eight of the missing men in Turkish prisons in 1974; they have been considered missing ever since. A number of the applicant parents also claimed that they had identified their missing sons in photographs published in Greek newspapers showing Greek-Cypriot prisoners of war. The body of the ninth missing man, Savvas Hadjipanteli, was discovered in 2007. 

The applicants made the following claims:

Varnava and Sarma 

In July and August 1974 Andreas Varnava and Leontis Sarma’s battalions was stationed in the vicinity of Mia Milia to man the Cypriot outposts. On the morning of 14 August 1974, Turkish military forces, supported by tanks and with air cover, launched an attack on the area. Cypriot forces retreated and the surrounding area was captured by the Turkish military forces. 

Loizides 

In July 1974 Andreas Loizides was serving in a battalion which was moved to the Lapithos area to support Greek Cypriot forces there. The soldiers were split up into various groups and the applicant was in charge of one of those. On 5 August 1974 they were over-powered by Turkish forces and ordered to retreat. Since 6 August 1974 none of the members of his group have seen Mr Loizides. 

Constantinos 

Mr Constantinos was posted with a section of his battalion to Lapithos. Following a full-scale attack from the Turkish Army on 6 August 1974, the group split up. 

Theocharides 

At about 04.30 hours on 26 July 1974 Mr Theocharides’ company came under attack from a Turkish paratroops battalion, with 20 tanks, who broke through Greek Cypriot lines, infiltrating the right flank of the applicant’s company. When his company was regrouped, he was missing. 

Charalambous 

On 24 July 1974 Mr Charalambous came under fire from Turkish soldiers while searching buses in the Koutsoventis Vounos area with two or three other soldiers. He was wounded in the right hand and on the left side of his ribs. After his wounds were cleaned and his gun loaded, he went back. He has not been seen again by his unit. 

Thoma 

On the morning of 20 July 1974 Eleftherios Thoma was involved in trying to prevent Turkish military forces landing in the area of "Pikro Nero", Kyrenia. At around 12.00 hours on 21 July the Turkish military forces which had landed, supported by tanks and with air cover, attacked Cypriot forces defending the area. The applicant’s battalion was ordered to retreat. After the battalion had been regrouped the applicant was missing. 

Hadjipanteli 

On 18 August 1974 Mr Hadjipanteli, a bank employee, was taken for questioning by Turkish soldiers. According to the applicants, representatives of the International Red Cross in Cyprus visited Pavlides Garage in the Turkish occupied sector of Nicosia and on 28 August 1974 recorded the names of 20 Greek Cypriots held there, including the applicant. 

On 27 August 1974 a group of Turkish Cypriot civilians went to a bank where they emptied two safes and ordered a third to be opened, but they were told that the keys were with the applicant. Subsequently they returned with the keys for that safe, which the applicant always carried with him. 

In 2007, in the context of the activity of the United Nations Committee of Missing Persons (CMP), human remains were exhumed from a mass grave near the Turkish Cypriot village of Galatia in the Karpas area. The remains of Mr Hadjipanteli were identified and several bullets were found in the grave. Mr Hadjipanteli’s medical certificate indicated a bullet wound to his skull, a bullet wound in his right arm and a wound on his right thigh. 

The Turkish Government disputed that the applicants had been taken into captivity by the Turkish army during the military action in Cyprus in 1974. They considered that all the alleged "missing persons", except for Mr Hadjipanteli, were military personnel who died in action in July-August 1974. The Government noted that the International Red Cross had visited the Pavlides Garage, where Mr Hadjipanteli had allegedly been held, but his name did not appear in the list of Greek Cypriots held. 

The Government of Cyprus submitted that the nine men went missing in areas under the control of the Turkish forces. 

2. Procedure and composition of the Court

The nine applications were lodged with the European Commission of Human Rights on 25 January 1990. They were joined by the Commission on 2 July 1991, and declared admissible on 14 April 1998. They were transmitted to the Court on 1 November 1999. 

The Cypriot Government submitted observations on the merits of the case. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Boštjan Zupančič, (Slovenian), President, 
 Elisabet Fura-Sandström, (Swedish), 
 Alvina Gyulumyan, (Armenian), 
 Egbert Myjer, (Dutch), 
 David Thór Björgvinsson, (Icelandic), 
 Isabelle Berro-Lefèvre, (Monegasque), judges, 
 Gönül Erönen, (Turkish), ad hoc judge, 

and also Santiago Quesada, Section Registrar. 

3. Summary of the judgment2

Complaints 

The applicants relied on Articles 2 (right to life), 3 (prohibition of inhuman or degrading treatment), 4 (prohibition of forced labour), 5 (right to liberty and security), 6 (right to a fair trial), 8 (right to respect for private and family life), 10 (freedom of expression), 12 (right to marry), 13 (right to an effective remedy) and 14 (prohibition of discrimination). 

Article 2 

The Court noted that the fate of the nine missing men, and whether they had been unlawfully killed, was largely unknown. While Mr Hadjipanteli’s remains had been found very recently, the circumstances surrounding his death remained unclarified. The Court recalled that it was established in its Grand Chamber inter-State case Cyprus v. Turkey (application no. 25781/94 of 10 May 2001) that the evidence showed that many people who went missing in 1974 were detained either by Turkish or Turkish-Cypriot forces. Their detention occurred at a time when the conduct of military operations was accompanied by arrests and killings on a large scale which was found to disclose a life-threatening situation. The clear indications of the climate of risk and fear at the time, and of the real dangers to which detainees were exposed, was found to disclose a life-threatening situation. The nine missing men in the applicants’ case disappeared against that same background. The Court noted that the eight combatants were last seen in areas surrounded or about to be overrun by Turkish forces, one of them, Panicos Charalambous, in a wounded condition. Statements from several witnesses attested to seeing Mr Hadjipanteli being taken away by Turkish-Cypriot fighters. Given previous findings and the circumstances of the disappearances at a time and at locations which were, or very shortly thereafter were, under the control of Turkish forces or those acting under their aegis, the Court considered that an obligation arose for Turkey to account for their fate. 

While it might be noted that in the context of the individual cases arising out of events in south-east Turkey and the conflict in the Chechen Republic, where there were, at the relevant times, numerous reported instances of forced disappearances, individual applicants had nonetheless been required to give an evidential basis for finding that their relatives were taken into some form of custody by agents of the State, the Court considered that the situation in the applicants’ case was different. A zone of international conflict where two armies were engaged in acts of war was per se life-threatening for those present. Circumstances would frequently be such that the events in question lay wholly, or in large part, within the exclusive knowledge of the military forces in the field, and it would not be realistic to expect applicants to provide more than minimal information placing their relative in the area at risk. International treaties imposed obligations on combatant States as regards the care of wounded, prisoners of war and civilians; Article 2 certainly extended so far as to require States which had ratified the Convention to take reasonable steps to protect the lives of those not, or no longer, engaged in hostilities. Disappearances in such circumstances were therefore protected by Article 2. 

The Court recalled its previous finding that, whatever its humanitarian usefulness, the CMP did not provide procedures sufficient to meet the standard of an effective investigation required by Article 2, especially in view of the narrow scope of that body’s investigations. 

While it was true that the remains of Savvas Hadjipanteli had recently been discovered, that did not demonstrate that the CMP had been able to take any meaningful investigative steps beyond the belated location and identification of remains. Nor, given the location of Mr Hadjipanteli’s remains in an area under the control of the “Turkish Republic of Northern Cyprus3” after a lapse of some 32 years, had that event displaced the Turkish Government’s accountability for the investigative process during the intervening period. 

The Court concluded that there had been a continuing violation of Article 2 concerning the failure of the Turkish authorities to conduct an effective investigation aimed at clarifying the whereabouts and fate of the nine men who went missing in 1974. 

Article 3 

The Court recalled, in view of the circumstances in which their family members disappeared following a military intervention during which many persons were killed or taken prisoner and where the area was subsequently sealed off and became inaccessible to the relatives, they must undoubtedly have suffered most painful uncertainty and anxiety. Furthermore, their mental anguish did not vanish with the passing of time. 

The Court observed that the Turkish authorities had failed to undertake any investigation into the circumstances surrounding the disappearance of the missing persons. In the absence of any information about their fate, the relatives of those who went missing during the events of July and August 1974 were condemned to live in a prolonged state of acute anxiety which could not be said to have been erased with the passage of time. The Court recalled that the military operation resulted in a considerable loss of life, large-scale arrests and detentions and enforced separation of families. The overall context had still to be vivid in the minds of the relatives of persons whose fate has never been accounted for by the authorities. They endured the agony of not knowing whether family members were killed in the conflict or were still in detention or, if detained, had since died. The fact that a very substantial number of Greek Cypriots had to seek refuge in the south coupled with the continuing division of Cyprus had to be considered to constitute very serious obstacles to their quest for information. The provision of such information was the responsibility of the Turkish authorities. 

The silence of the Turkish authorities, in the face of the real concerns of the relatives of the nine missing men, attained a level of severity which could only be categorised as inhuman treatment within the meaning of Article 3. The Court therefore concluded that, during the period under consideration, there had been a continuing violation of Article 3. 

Article 5 

The Court found no violation of Article 5 concerning the alleged detention of the nine missing men as it had not been established that, during the period under consideration in the applicants’ case, they were actually being detained by the Turkish or Turkish Cypriot authorities. 

However, there had been a continuing violation of Article 5 because the Turkish authorities had failed to conduct an effective investigation into the whereabouts and fate of the nine men, in respect of whom there was an arguable claim that they had been deprived of their liberty at the time of their disappearance. 

Articles 4, 6, 8, 10, 12, 13 and 14 

The Court did not consider it necessary to examine further the applicants’ other complaints. 

Ad hoc judge Gönül Erönen expressed a separate opinion, which is annexed to the judgment. 

Volkan Şahin v. Turkey (34400/02)

	Date 
	20080520 

	Article 
	6(1), 13 

	Decision 
	violation 


Violation of Article 6 § 1 (length and fairness) 

Violation of Article 13 

Volkan Şahin v. Turkey (no. 34400/02)

The applicant, Volkan Şahin, is a Turkish national who was born in 1965 and lives in Antalya (Turkey). 

In May 1993 the applicant was questioned concerning an accusation against him of forgery. He was subsequently charged with that offence and ultimately convicted and sentenced in February 2002 to one year and eight months’ imprisonment. The case concerned the applicant’s complaint about the length and unfairness of the criminal proceedings against him. He relied on Article 6 § 1 (right to a fair trial within a reasonable time) and Article 13 (right to an effective remedy). 

The Court considered that the length of the criminal proceedings (almost eight years and nine months) against the applicant had been excessive and therefore held unanimously that there had been a violation of Article 6 § 1 and Article 13. The Court held, as in a number of cases raising a similar issue, that there had been a further violation of Article 6 § 1 on account of the public prosecutor’s written opinion not having been made available to the applicant. Mr Şahin was awarded EUR 3,500 in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in English.) 

Yalçın Küçük (No. 3) v. Turkey (71353/01)

	Date 
	20080422 

	Article 
	10 

	Decision 
	violation 


Violation of Article 10 

Yalçın Küçük (No. 3) v. Turkey (no.71353/01)

The applicant, Yalçın Küçük, is a Turkish national who was born in 1938 and lives in Gebze (Turkey). He is a university professor and a writer. 

The applicant was prosecuted on account of various speeches and articles he had written concerning the Kurdish question. On 4 November 1999 Ankara State Security Court found him guilty of inciting hatred and hostility, of emitting separatist propaganda and of assisting an armed group. He was given a prison sentence of six years and six months and ordered to pay a fine. Relying on Article 6 § 1 (right to a fair trial) and Article 10 (freedom of expression), he complained that the proceedings had been unfair and that his right to freedom of expression had been breached. 

The Court considered that the grounds adopted by the Turkish courts could not be regarded in themselves as sufficient to justify interference with the applicant’s right to freedom of expression. While certain comments in the offending articles and speeches sought to justify separatism, which thus made them hostile in tone, taken as a whole they did not, however, advocate the use of violence, armed resistance or an uprising, and did not constitute hate speech, which in the Court’s was the essential factor to be taken into consideration. The Court found that the applicant’s conviction had been disproportionate to the aims pursued and, accordingly, was not “necessary in a democratic society”. The Court held, unanimously, that there had been a violation of Article 10 and that it did not need to examine the complaints submitted under Article 6. It awarded Mr Küçük EUR 3,000 in respect of non-pecuniary damage. (The judgment is available only in French.) 

Yalçın v. Turkey (15041/03)

	Date 
	20080219 

	Article 
	5, 6(1) 

	Decision 
	violation 


Violation of Article 5 §§ 3 and 4 

Violation of Article 6 § 1 (length) 

Yalçın v. Turkey (no. 15041/03)

The applicant, Doğan Yalçın, is a Turkish national who was born in 1976. He is currently in Batman Prison (Turkey). 

Suspected of belonging to the illegal organisation PKK (Workers’ Party of Kurdistan), Mr Yalçın was arrested and remanded in police custody in September 1996. He was placed in pre-trial detention in October 1996, before finally being sentenced in December 2003 to the death penalty commuted to life imprisonment. Relying on Article 5 §§ 3 (right to liberty and security) and 4 (right to have the lawfulness of detention decided speedily by a court), Mr Yalçın complained of the length of his pre-trial detention and of the lack of a remedy to challenge his detention and obtain his release. He also complained of the excessive length of the criminal proceedings against him and relied on Article 6 § 1 (right to a fair trial within a reasonable time). 

The Court held unanimously that there had been a violation of Article 5 § 3, noting in particular that the applicant had spent approximately six years and six months in pre-trial detention. It also observed that the applicant had applied for conditional release on a number of occasions during the 41 hearings before the National Security Court which tried him, and had had all his applications dismissed. The Court held unanimously that there had been a violation of Article 5 § 4. It noted, further, that the proceedings in question had lasted approximately seven years and seven months and held that this was an excessive length of time. It thus concluded unanimously that there had been a violation of Article 6 § 1 and awarded Mr Yalçın EUR 5,100 for non-pecuniary damage. (The judgment is available only in French.) 

Yumak and Sadak v. Turkey (10226/03)

	Date 
	20080708 

	Article 
	Prot. I 

	Decision 
	violation 


GRAND CHAMBER JUDGMENT YUMAK AND SADAK v. TURKEY 

The European Court of Human Rights has today delivered in public its Grand Chamber judgment1 in the case of Yumak and Sadak v. Turkey (application no. 10226/03). 

The Court held by thirteen votes to four that there had been no violation of Article 3 of Protocol No. 1 (right to free elections) to the European Convention on Human Rights.

1. Principal facts

Mehmet Yumak and Resul Sadak are Turkish nationals who were born in 1962 and 1959 respectively and live in Şırnak (Turkey). 

The applicants complained that they had not been elected to Parliament in 2002 because of the electoral threshold of 10% imposed nationally. 

The applicants stood in the parliamentary elections of November 2002 as candidates for the political party DEHAP (Democratic People’s Party) in the province of Şırnak. As a result of the ballot, DEHAP obtained approximately 45.95% of the vote (47,449 votes) in Şırnak province, but did not secure 10% of the vote nationally. However, the applicants were not elected, in accordance with section 33 of Law no. 2839 on the election of members of the National Assembly, which states that “parties may not win seats unless they obtain, nationally, more than 10% of the votes validly cast”. Consequently, of the three parliamentary seats allotted to Şırnak province, two were filled by the AKP (Justice and Development Party), which obtained 14.05% of the vote (14,460 votes), and the third by an independent candidate, Mr Tatar, who obtained 9.69% of the vote (9,914 votes). 

Of the 18 parties which had taken part in the elections, only two succeeded in passing the 10% threshold and thus obtaining seats in Parliament. One of them, which had polled 34.26% of the votes cast, won 66% of the seats, while the other obtained 33% of the seats, having polled 19.4% of the votes. Nine independent candidates were also elected. 

The National Assembly which emerged from the elections was the least representative since the multi-party system was first introduced. The proportion of voters not represented reached approximately 45% and the abstention rate exceeded 20%. To explain this lack of representativeness, some commentators referred to the cumulative effect of a number of factors over and above the high national threshold, such as the protest-vote phenomenon linked to the economic and political crises forming the background to the elections. 

In the parliamentary elections of July 2007, political parties used two electoral strategies to circumvent the national threshold, one being to take part in the poll under the banner of a different party, the other to put candidates forward as independents (to whom the threshold does not apply). Thus, 13 members of parliament were elected on behalf of another party and then resigned, rejoining their original party. There was also an increase in the number of independent candidates elected to Parliament. 

2. Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 1 March 2003 and declared partly admissible on 9 May 2006. A hearing on the merits took place in public in the Human Rights Building, Strasbourg, on 5 September 2006. In a Chamber judgment of 30 January 2007 the Court held by five votes to two that there had been no violation of Article 3 of Protocol No. 1. 

On 9 July 2007 a request by the applicants for the case to be referred to the Grand Chamber under Article 432 of the Convention was accepted. 

Minority Rights Group International, a non-governmental organisation based in London, was authorised to intervene in the written proceedings under Article 36 § 2 of the Convention (third-party intervention). 

A hearing was held in public in the Human Rights Building on 21 November 2007. 

Judgment was given by the Grand Chamber of 17 judges, composed as follows: 

Boštjan M. Zupančič (Slovenian), President, 
 Peer Lorenzen (Danish), 
 Françoise Tulkens (Belgian), 
 Josep Casadevall (Andorran), 
 Rıza Türmen (Turkish), 
 Corneliu Bîrsan (Romanian), 
 Volodymyr Butkevych (Ukrainian), 
 Nina Vajić (Croatian), 
 Anatoly Kovler (Russian), 
 Vladimiro Zagrebelsky (Italian),
 Elisabeth Steiner (Austrian), 
 Javier Borrego Borrego (Spanish), 
 Khanlar Hajiyev (Azerbaijani), 
 Renate Jaeger (German), 
 Ján Šikuta (Slovak), 
 Isabelle Berro-Lefèvre (Monegasque), 
 Päivi Hirvelä (Finnish), judges, 

and also Vincent Berger, Jurisconsult. 

3. Summary of the judgment3

Complaint 

The applicants alleged that the electoral threshold of 10% imposed nationally for parliamentary elections interfered with the free expression of the opinion of the people in the choice of the legislature. They relied on Article 3 of Protocol No. 1 (right to free elections). 

Decision of the Court

The Court considered that the electoral threshold of 10% imposed nationally for the representation of political parties in Parliament constituted interference with the applicants’ electoral rights. The threshold pursued the legitimate aim of avoiding excessive and debilitating parliamentary fragmentation and thus of strengthening governmental stability. 

The Court observed that the national 10% threshold was the highest of all the thresholds applied in the member States of the Council of Europe. Only three other member States had opted for high thresholds (7% or 8%). A third of the States imposed a 5% threshold and 13 of them had chosen a lower figure. 

The Court also attached importance to the views of the Council of Europe bodies which agreed that the level of the Turkish national threshold was exceptionally high and had called for it to be lowered. 

It noted, however, that the effects of an electoral threshold could differ from one country to another and that the role played by thresholds varied in accordance with the level at which they were set and the party system in each country. A low threshold excluded only very small groupings, making it more difficult to form stable majorities, whereas in cases where the party system was highly fragmented a high threshold deprived a large proportion of voters of representation. 

The variety of situations provided for in the member States’ electoral legislation illustrated the diversity of the possible options. It also showed that the Court could not assess a particular threshold without taking into account the electoral system of which it formed a part, although it could accept that a threshold of about 5% corresponded more closely to the member States’ common practice. However, any electoral system must be assessed in the light of the country’s political evolution. The Court therefore considered that it should examine the correctives and other safeguards in place in the Turkish system in order to assess their effects. 

As regards the possibility of standing as an independent candidate, the Court emphasised the irreplaceable contribution made by parties to political debate. It noted, however, that this method was not ineffective in practice, as the 2007 elections had shown, and that the fact that independents were not required to reach any threshold had greatly facilitated the adoption of that electoral strategy. The other possibility was to form an electoral coalition with other political groups, a strategy which had produced tangible results, particularly in the 1991 and 2007 elections. 

Admittedly, since about 14.5 million votes had been cast in the November 2002 elections for candidates who were not elected to Parliament, these electoral strategies could have only a limited effect. However, the 2002 elections had taken place in a crisis climate with many different causes (economic and political crises, earthquakes), and the representation deficit observed after those elections could have been partly contextual in origin and not solely due to the high national threshold. The Court noted that this was the only occasion since 1983 when the proportion of votes for candidates not elected to Parliament had been so high. 

Accordingly, the political parties affected by the threshold had managed in practice to develop strategies to attenuate some of its effects, although such strategies also ran counter to one of the threshold’s declared aims, that of avoiding parliamentary fragmentation. 

The Court also attached importance to the role of the Constitutional Court. Its efforts in seeking to prevent any excessive effects of the threshold by striking a balance between the principles of fair representation and governmental stability provided a guarantee designed to stop the threshold impairing the essence of the right enshrined in Article 3 of Protocol No. 1. 

In conclusion, the Court considered that in general a 10% electoral threshold appeared excessive, and concurred with the views of the Council of Europe bodies which had recommended lowering it. Such a threshold compelled political parties to make use of stratagems which did not contribute to the transparency of the electoral process. 

In the present case, however, the Court was not persuaded that, having regard to the specific political context of the elections in question, and to the correctives and other safeguards which had limited its effects in practice, the impugned 10% threshold had had the effect of impairing the essence of the applicants’ rights under Article 3 of Protocol No. 1. There had therefore been no violation of that provision. 

Judges Tulkens, Vajić, Jaeger and Šikuta expressed a joint dissenting opinion, which is annexed to the judgment. 

Yurdatapan v. Turkey (70335/01)

	Date 
	20080108 

	Article 
	6(1), 10 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Violation of Article 10 

Yurdatapan v. Turkey (no. 70335/01)

The applicant, Mehmet Şanar Yurdatapan, is a Turkish national who was born in 1941 and lives in Istanbul. The case concerned the applicant’s complaint that he had been convicted for distributing a leaflet which contained statements from a conscientious objector and that his case had not been heard by an independent and impartial tribunal on account of the presence of a military judge on the bench. The Court held unanimously that there had been a violation of Article 6 § 1 (right to a fair trial within a reasonable time) and Article 10 (freedom of expression) and awarded the applicant EUR 2,000 in respect of non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in English.) 

Yücel v. Turkey (No. 1) (6686/03)

	Date 
	20080408 

	Article 
	3, 5(3) 

	Decision 
	violation 


CHAMBER JUDGMENTS YÜCEL v. TURKEY (N° 1) YÜCEL v. TURKEY (N° 2) 

The European Court of Human Rights has today notified in writing its Chamber judgments1 in the cases of Yücel v. Turkey (No. 1) (application no. 6686/03) and Yücel v. Turkey (No. 2) (no. 31152/04). 

In Yücel v. Turkey (No. 1), the Court held unanimously that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights on account of the ill-treatment to which the applicant had been subjected while in detention in Kartal Prison (Turkey).

In Yücel v. Turkey (No. 2), the Court held unanimously that there had been a violation of Article 5 § 3 of the Convention (right to liberty and security) on account of the length of the applicant’s pre-trial detention.

Under Article 41 (just satisfaction), the Court awarded the applicant an overall amount of 11,000 euros (EUR) in respect of non-pecuniary damage. (The judgment is available only in French.) 

1. Principal facts

The two cases concern the same applicant, Erdinç Yücel, a Turkish national who was born in 1976 and lives in Istanbul. 

On 21 January 2001 Mr Yücel was taken into police custody following an operation against the illegal organisation the TİKB (Türkiye İhtilalcı Komünistler Birliği). He was remanded in custody in Kartal Prison on 27 January 2001 and went on hunger strike. 

The applicant was examined in various medical centres on 21, 25, 27 and 28 January and on 9 and 16 February 2001. 

The medical reports drawn up on 21, 25 and 27 January 2001, before the applicant’s detention in prison, noted bruising to the right ankle and heel, the right arm, the breast bone and the left shoulder blade. 

The examination performed on 28 January 2001 observed marks on the applicant’s armpits. 

The medical report drawn up on 9 February 2001 stated that the applicant had been on hunger strike in Kartal Prison for 16 days and that on arrival in the prison he had been struck, his underarm hair had been burned and he had been the subject of attempted rape with a truncheon. 

According to the report of 16 February 2001 the applicant, who had been on hunger strike for 23 days, was complaining of nausea and dizziness and had several wounds and injuries under the shoulders and around the knees. 

On 12 March 2001 the Minister of Justice ordered an investigation into the applicant’s allegations of ill-treatment. In March 2002 the public prosecutor’s office in Pendik (Turkey), basing its decision in particular on the statements made by the gendarmes and the applicant, issued an order finding that there was no case to answer on the ground that the evidence was insufficient and unpersuasive. The order was upheld by the Kadiköy Assize Court on 27 June 2002. 

Meanwhile, on 5 June 2001, the applicant’s parents had lodged a complaint alleging ill-treatment on the part of the police officers in charge during their son’s custody and the gendarmes on duty at Kartal Prison on 27 January 2001. On 5 August 2004 the Pendik public prosecutor’s office discontinued the proceedings for lack of evidence concerning the ill-treatment to which the applicant had supposedly been subjected. 

Mr Yücel was released on 7 June 2006. However, the criminal proceedings brought against him for membership of an illegal organisation are still pending. 

2. Procedure and composition of the Court

The application in Yücel v. Turkey (No. 1) was lodged with the European Court of Human Rights on 30 December 2002. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Josep Casadevall (Andorran), President, 
 Elisabet Fura-Sandström (Swedish), 
 Rıza Türmen (Turkish), 
 Corneliu Bîrsan (Romanian), 
 Boštjan M. Zupančič (Slovenian), 
 Alvina Gyulumyan (Armenian), 
 Egbert Myjer (Dutch), judges, 

and also Santiago Quesada, Section Registrar. 

The application in Yücel v. Turkey (No. 2) was lodged on 23 August 2004 and declared partly admissible on 20 March 2007. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President,
 Antonella Mularoni (San Marinese),
 Ireneu Cabral Barreto (Portuguese),
 Rıza Türmen (Turkish),
 Vladimiro Zagrebelsky (Italian),
 Danutė Jočienė (Lithuanian),
 Dragoljub Popović (Serbian), judges, 

and also Françoise Ellens-Passos, Deputy Section Registrar. 

3. Summary of the judgment2

Complaints 

Relying on Article 3 (prohibition of inhuman or degrading treatment), the applicant alleged that he was subjected to ill-treatment while in detention in Kartal Prison. Under Article 5 § 3 (right to liberty and security), he complained of the excessive length of his detention. 

Article 3 

The Court noted that the medical reports drawn up following the applicant’s transfer to Kartal Prison stated that he had traces of injuries different to those observed in the previous reports. It considered, in particular, that the injuries and marks referred to in the reports of 28 January and 16 February 2001 corroborated the applicant’s allegations that he had received burns to his armpits. 

The Court noted the lack of a plausible explanation from the Government, firstly with regard to the discrepancy between the two sets of medical reports issued by the authorities and secondly with regard to the injuries and marks found on the applicant’s body. Hence, the signs observed could not have been the result of injuries sustained prior to the applicant’s arrival in Kartal Prison. 

Furthermore, reiterating the authorities’ responsibility to account for individuals placed under their supervision, the Court noted that the criminal investigations brought by the prosecuting authorities had not provided any explanation as to the origin of the injuries. 

Accordingly, the Court held that the injuries and marks to the applicant’s body, which were corroborated by physical evidence that had not been refuted, amounted to a violation of Article 3. 

Article 5 § 3 

The Court considered that the length of the applicant’s pre-trial detention – five years and four months – was excessive; it therefore held that there had been a violation of Article 5 § 3. 

Yürekli v. Turkey (48913/99)

	Date 
	20080717 

	Article 
	2 

	Decision 
	violation 


No violation of Article 2 (life) 

Violation of Article 2 (investigation) 

Yürekli v. Turkey (no. 48913/99)

The applicant, Ferit Yürekli, is a Turkish national who was born in 1976 and lives in Bursa (Turkey). 

In March 1977, while he was performing his compulsory military service, the applicant suffered a fall of 13 metres and sustained serious injuries. The exact circumstances of the fall are the subject of disagreement between the applicant, who asserted that he had accidentally fallen while on a work fatigue, and the Turkish Government, who alleged that it had been an attempted suicide. Relying on Article 2 (right to life), among other provisions, the applicant complained that his right to life had not been protected by the military authorities and the investigations conducted after the incident had not been adequate. 

The Court considered that it did not have any evidence which might enable it to conclude with certainty that the applicant had been the victim of an accidental fall while on a work fatigue. Similarly, it observed that there was no evidence that the military authorities should reasonably have been expected to foresee and prevent the applicant’s fall. There had therefore been no violation of Article 2 on that account. 

The Court noted a number of shortcomings in the criminal investigation of the case. It attached importance in particular to the fact that the applicant had not been interviewed until more than eight months after the events, and only then as the defendant in criminal proceedings brought against him for deliberately making himself unfit for military service. It also noted that there had been no proceedings in which the applicant could have appeared as a victim with a view to establishing who if anyone bore responsibility for his fall. Having regard to the circumstances of the case, the Court considered that the investigation conducted in the case could not be regarded as effective and capable of establishing what had happened and who might be responsible for the injuries. It accordingly held unanimously that there had been a violation of Article 2. It awarded the applicant EUR 3,000 for non-pecuniary damage. (The judgment is available only in French.) 

Çamdereli v. Turkey (28433/02)

	Date 
	20080717 

	Article 
	3 

	Decision 
	violation 


CHAMBER JUDGMENT ÇAMDERELİ v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Çamdereli v. Turkey (application no. 28433/02). 

The Court held unanimously that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights.

Under Article 41 (just satisfaction) of the Convention, the Court awarded Mrs Çamdereli 5,000 euros (EUR) in respect of non-pecuniary damage and EUR 1,000 for costs and expenses. (The judgment is available only in English.) 

1. Principal facts

The applicant, Fatma Çamdereli, is a Turkish national who was born in 1953 and lives in Bursa (Turkey). 

The case concerned Ms Çamdereli’s complaint that she was ill-treated by a gendarme and that the ensuing criminal proceedings against him were subsequently dropped. 

On 18 February 1999 the applicant was taken to her local gendarmerie station following a dispute with her neighbour. The next day she filed a complaint with the Bursa Public Prosecutor alleging that a gendarme had ill-treated her the day before, and requested a medical examination. 

The same day the applicant was examined by a doctor who reported that she had bruising to her shoulders, arms and right thigh which rendered her unfit for work for ten days. 

Having heard evidence from the applicant and the accused gendarme, the Bursa Prosecutor brought criminal proceedings against the gendarme. 

In December 2000 Bursa Criminal Court of First Instance decided, in accordance with Law no. 4616, that the proceedings against the accused gendarme should be suspended and subsequently discontinued if no offence of the same or a more serious kind was committed within a five-year period. The applicant’s objection was dismissed and the criminal proceedings against the gendarme were dropped in 2006. 

Meanwhile, the applicant sought compensation for the ill-treatment to which she had been subjected. In December 2002, Bursa Civil Court of First Instance found it established that the applicant had been beaten at the gendarmerie station and ordered the gendarme responsible for the applicant’s injuries to pay her approximately EUR 904. 

2. Procedure and composition of the Court The application was lodged with the European Court of Human Rights on 4 May 2002. 

Judgment was given by a Chamber of seven judges, composed as follows: 

Françoise Tulkens (Belgian), President, 
 Antonella Mularoni (San Marinese), 
 Vladimiro Zagrebelsky (Italian), 
 Danutė Jočienė (Lithuanian), 
 Dragoljub Popović (Serbian), 
 András Sajó (Hungarian), 
 Işıl Karakaş (Turkish), judges, 

and also Sally Dollé, Section Registrar. 

3. Summary of the judgment2

Complaints 

The applicant complained that she was ill-treated by a gendarme and that the criminal proceedings concerning the incident were inadequate. She relied, in particular, on Article 3. 

Article 3 

The Court noted that the focal point of applicant’s complaints concerned the inadequacy of the criminal proceedings which had resulted in the gendarme responsible for her ill-treatment having been granted virtual impunity. The Court considered that, in such a case, an award of compensation to the victim had not been sufficient to provide redress for wilful ill-treatment by State agents. 

It underlined that the degree of bruising established by the doctor had indicated that the applicant’s injuries had been sufficiently serious to amount to ill-treatment under Article 3. Even if the investigation had been launched promptly and had led to the committal for trial of the accused gendarme, he had not been suspended from duty during that period. Moreover, the criminal proceedings had not produced any result due to the application of Law no. 4616, which had allowed those proceedings to be suspended and the charges against the accused gendarme to be subsequently dropped. 

The Court had already found in a number of cases that, in such a context, the Turkish criminal law system had had no dissuasive effect capable of ensuring the effective prevention of unlawful acts perpetrated by agents of the State. 

In conclusion, the measures taken by the authorities in the applicant’s case had not provided her with appropriate redress for the ill-treatment to which she had been subjected, in violation of Article 3. 

Çağlayan v. Turkey (30461/02)

	Date 
	20081021 

	Article 
	3 

	Decision 
	violation 


Violation of Article 3 (treatment and investigation) 

Çağlayan v. Turkey (no. 30461/02)

The applicant, Erol Çağlayan, is a Turkish national who was born in 1961 and lives in Muğla (Turkey). 

On 29 October 1997 Mr Çağlayan was arrested on charges of insulting a police officer. He allegedly resisted arrest. According to the applicant, during his police custody he was beaten, slapped and threatened with death. The same day he was examined by doctors at Muğla Hospital and again on 11 November; both medical reports indicated that he had been injured by a blunt object. Following the applicant’s complaints to the prosecution authorities, an investigation was launched and six police officers had charges brought against them. Ultimately, however, the criminal proceedings against the officers were suspended under Law No. 4616 which allowed for certain criminal cases to be suspended then discontinued if no offence of the same or a more serious kind was committed within a five-year period. 

The case concerned the applicant’s complaint that he was ill-treated during his police custody and that the ensuing criminal proceedings against the police officers were not thorough or effective. He relied on Article 3 (prohibition of inhuman or degrading treatment and lack of effective investigation). 

The Court noted that there had been no evidence in the case file to show that the applicant had been injured before his detention. Given the Government’s allegation that the applicant had resisted arrest, it was also regrettable that he not been examined by a doctor following his arrest and indeed that there was no report describing the reasons for or conditions of that arrest. Bearing in mind the Turkish authorities’ obligation to account for injuries caused to persons within their custody, and in the absence of any convincing explanation concerning the injuries noted in the two Muğla Hospital medical reports, the Court considered that the Government had failed to provide a plausible explanation as to how the applicant’s injuries had occurred. It therefore concluded that those injuries had been the result of treatment for which the Turkish Government was responsible, in violation of Article 3. 

The Court recalled its previous findings in cases against Turkey where it had found that entrusting an investigation into allegations against the security forces to bodies attached to the Governor’s Office, the executive linked to the very security forces under investigation, had to call into question the independence and impartiality of those bodies. Moreover, due to the application of Law No. 4616, the authorities had failed to pursue the criminal proceedings against the police officers concerned, showing that the Turkish criminal-law system, as applied in the applicant’s case, had proven to be far from rigorous and had had no dissuasive effect. The Court therefore held that there had been a further violation of Article 3 in that the proceedings against the police officers were not thorough or effective. 

The Court awarded the applicant EUR 5,000 in respect of non-pecuniary damage and EUR 1,700 for costs and expenses. (The judgment is available only in English.) 

Çengelli and Eryılmaz v. Turkey (287/03)

	Date 
	20080610 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (length) 

Çengelli and Eryılmaz v. Turkey (no. 287/03)

The applicants, Ferit Çengelli and Süleyman Eryılmaz, are Turkish nationals who were born in 1955 and 1957 respectively and live in Istanbul. 

The applicants were arrested in March 1981 on charges of membership of the Dev-Yol, an illegal organisation. The proceedings against Mr Çengelli were terminated in June 2001 on the ground that the statutory time-limit had expired. They had lasted more than 20 years. The proceedings against Mr Eryılmaz have so far lasted 27 years and are apparently still pending. The case concerned the applicants’ complaint about the excessive length of the proceedings against them. They relied on Article 6 § 1 (right to a fair trial within a reasonable time). 

The Court held unanimously that there had been a violation of Article 6 § 1 and awarded EUR 10,800 to Ferit Çengelli and EUR 19,200 to Süleyman Eryılmaz in respect of non-pecuniary damage. (The judgment is available only in English.) 

Çoban and Others v. Turkey (2620/05)

	Date 
	20080124 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

Violation of Article 1 of Protocol No. 1 

Çoban and Others v. Turkey (no. 2620/05) 

The four applicants, Huri Çoban, Ayşe Çoban, Nazım Çoban and Cihan Çoban, are Turkish nationals who were born in 1966, 1943, 1942 and 1985 respectively and live in Ankara. 

The case concerned an action for pecuniary and non-pecuniary compensation brought by the applicants following the death of one of their relatives in a traffic accident which involved the liability of the public transport authority (“EGO”) and Yeşildere Town Council (Turkey). 

Relying on Articles 6 § 1 (right to a fair hearing) and Article 1 of Protocol No. 1 (protection of property), the applicants complained about the failure to execute a judicial decision ordering the authorities to pay them compensation. 

Noting, in particular, that the judgment in favour of the applicants had remained unenforced for more than four years, the Court concluded unanimously that there had been a violation of Article 6 § 1 and Article 1 of Protocol No. 1. (The judgment is available only in French.) 

Ömer Aydın v. Turkey (34813/02)

The applicant, Ömer Aydın, is a Turkish national who was born in 1940 and lives in Istanbul. His son Fatih Aydın committed suicide while performing his compulsory military service in the navy. 

On 26 August 2001 the applicant’s son was seriously injured when he set fire to himself on the deck of a ship, after dowsing himself in fuel. He jumped into the sea and was rescued, then taken to hospital, but died from his injuries a few days later. A criminal investigation was opened automatically. The applicant filed a criminal complaint. In September 2001 the military prosecutor discontinued the proceedings on the ground that the incident had not involved any misconduct or negligence on the part of the armed forces. An administrative commission of inquiry was also set up to investigate the case immediately after the incident. It concluded that no misconduct or negligence could be attributed to military personnel. 

The applicant alleged that his son had committed suicide because of ill-treatment by his superior officers and that the military prosecutor’s office had not conducted an effective investigation. He relied, in particular, on Articles 2 (right to life), 6 (right to a fair hearing) and 13 (right to an effective remedy). 

According to the applicant, his son had been depressed because of pressure from his superior officers. He had allegedly lost control of himself after being unfairly beaten by a Petty Officer on the day of the incident and had decided to commit suicide. The Court however noted that these allegations were not based on concrete or verifiable facts and had not been conclusively corroborated. The Court noted that in the administrative and criminal investigations statements had been taken from all military personnel who could shed light on the circumstances surrounding the incident and that, following incriminating statements given by the applicant’s son when questioned at the military hospital, the Petty Officers accused by him and others were interviewed. However, none of the statements confirmed the allegations of ill-treatment. Ultimately the evidence before the Court was insufficient for it to establish that there had been ill-treatment. 

As regards the death of the applicant’s son, the Court found that there was nothing to indicate that, before joining the armed forces, he had been suffering from any apparent mental problems that could have suggested he was suicidal. He seemed to have begun to show obvious signs of violent behaviour during his military service. After his return from leave in June 2001 he talked about his psychological problems to his superiors, who ordered that he be sent to hospital. In mid-August 2001 he was transferred to the psychiatric unit of a public hospital where he was diagnosed as having an antisocial state of mind and anxiety. That led to his placement in a military hospital, where the psychiatrist observed that his condition did not require any intervention or treatment. A further examination two weeks later was recommended. The Court considered that, whilst the applicant’s son certainly showed signs of malaise on several occasions, his suicide could not have been predicted from his behaviour. In particular, none of the doctors who examined the applicant’s son had noted a serious risk of such an outcome. For the Court, his superiors could not therefore be criticised for failing to order the necessary verification of his mental state and for not having done enough to prevent his suicide. Lastly, the applicant’s son had not requested psychological assistance before his return from leave. In those circumstances, the Court was not convinced that the military authorities should have known that there was a real and immediate risk of suicide. The Court therefore held unanimously that there had been no violation of Article 2 in respect of Fatih Aydın’s suicide. 

As to the investigation carried out by the military authorities, the Court considered that the military administration had, to a certain extent, proved to be ineffectual in the establishment and follow-up of the mental state of the applicant’s son, especially after his conscription into the armed forces, which had played a role in the sequence of events. Whilst there was no reason to call into question the willingness of the investigating authorities to shed light on the circumstances, they had nevertheless failed to establish why the military administration had been so ineffectual. Neither the military prosecutor nor the administrative commission of inquiry had sought to interview the various doctors who had examined the applicant’s son and more particularly the psychiatrist who had met him ten days before his suicide, and the results of the investigations made no mention of any responsibility being engaged in that connection. Moreover, the military prosecutor had not sought to clarify a contradiction in statements about a dispute with Fatih Aydın on the day of the incident. The Court therefore held unanimously that the exact circumstances of the conscript’s death had not been duly assessed and determined and that there had thus been a violation of Article 2 in respect of the procedure. It awarded the applicant EUR 2,500 in respect of non-pecuniary damage. The Court held that it was not necessary to examine the other complaints. (The judgment is available only in French.) 

	Date 
	20081125 

	Article 
	2, 13 

	Decision 
	no viol. 


Özel and Others v. Turkey (37626/02)

	Date 
	20080131 

	Article 
	6(1) 

	Decision 
	violation 


Violations of Article 6 § 1 (length) and (fairness) 

Özel and Others v. Turkey (no. 37626/02)

The applicants, Armagan Özel, Cem Çakar, Hakkı Köse and Abbas Mert, are Turkish nationals who were born in 1950, 1964, 1960 and 1963 respectively and live in Istanbul. 

The first three applicants, who are doctors, were convicted by the Istanbul General Staff Court of issuing false certificates exempting conscripts from military service. Mr Mert was convicted of obtaining a false certificate exempting him from military service. 

Relying on Article 6 (right to a fair hearing), they complained that the proceedings against them had been excessively long and unfair. 

The Court found that the length of the proceedings in the applicants’ case was excessive and failed to satisfy the “reasonable time” requirement. It further considered that the applicants’ doubts as to the independence and impartiality of the General Staff Court were objectively justified. It therefore held unanimously that there had been a violation of Article 6 § 1 and awarded EUR 4,800 to Mr Çakar and Mr Özel, EUR 6,000 to Mr Köse and EUR 3,000 to Mr Mert for non-pecuniary damage. (The judgment is available only in French.) 

Özkartal v. Turkey (4287/04)

	Date 
	20080624 

	Article 
	8 

	Decision 
	violation 


Violation of Article 8 

Özkartal v. Turkey (no. 4287/04)

The applicant, Enver Özkartal, is a Turkish national who was born in 1969. 

At the time when the application was lodged he was serving a life sentence in Midyat prison. Relying on Article 8 (right to respect for private and family life), he complained of the prison authorities’ interception of and failure to forward his correspondence. 

The Court held unanimously that there had been a violation of Article 8. (The judgment is available only in French.) 

Ünel v. Turkey (35686/02)

	Date 
	20080527 

	Article 
	6 

	Decision 
	violation 


Violation of Article 6 §§ 1 and 3(d) 

Ünel v. Turkey (no. 35686/02)

The applicant, Sermet Mustafa Ünel, is a Turkish national who was born in 1959 and lives in Ankara (Turkey). 

The applicant, who was Director General of Civil Aviation at the Ministry of Transport between 1997 and 2000, was arrested while committing an act of corruption in a police operation following a criminal complaint in February 2000. The Assize Court found him guilty of corruption and in October 2001 sentenced him to a term of imprisonment of six years, 15 months and 15 days, together with a fine. In June 2006 the sentence was reduced to four years and two months’ imprisonment and the amount of the fine was reduced. The applicant complained of a lack of fairness in the proceedings before the trial court and claimed that he was the victim of a police conspiracy. He relied on Article 6 §§ 1 (right to a fair trial) and 3 (d) (right to examine witnesses). 

The Court found that the applicant had been arrested in the course of what could be described as a “sting” operation. However, it considered that the police and prosecution service had had good reason to suspect the applicant of corruption, and that the activity of the police could not be said to have provoked the commission of the offence. Accordingly, it found unanimously that there had no been no violation of Article 6 § 1 in respect of the allegation of unlawful entrapment. 

As regards the fairness of the proceedings, in view of the fact that certain material evidence relevant to the establishment of the applicant’s guilt had not been produced or discussed adequately at the hearing in the defendant’s presence, in spite of requests that he had reiterated to such effect, the Court found that the proceedings had not met the requirements of a fair trial. It accordingly held, unanimously, that there had been a violation of Article 6 §§ 1 and 3 (d). The Court awarded Mr Ünel EUR 5,000 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.) 

Ütebay v. Turkey (40555/04)

	Date 
	20080717 

	Article 
	5(3), 6(1) 

	Decision 
	violation 


Violation of Article 5 § 3 

Violation of Article 6 § 1 (length) 

Ütebay v. Turkey (no. 40555/04)

The applicant, Ekrem Ütebay, was a Turkish national who was born in 1973 and lived in Istanbul. He died on 14 June 2005. 

In March 1994 Mr Ütebay was taken into police custody on suspicion of being a member of the PKK (the Kurdistan Workers’ Party). He was ultimately released in April 2004 pending trial. The proceedings were still pending before the domestic courts when the applicant died. 

The case concerned the applicant’s complaint about the excessive length of his detention pending trial and of the proceedings against him. He relied on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time). 

The Court held unanimously that there had been a violation of Article 5 § 3 on account of the length of Mr Ütebay’s detention pending trial which lasted nearly ten years and one month, and a further violation of Article 6 § 1 on account of the length of the criminal proceedings against him which were still pending at the time of his death and had already lasted 11 years for one level of jurisdiction. The Court awarded Mr Ütebay’s parents and brother EUR 14,000, jointly, in respect of non-pecuniary damage. (The judgment is available only in English.) 

İrkin v. Turkey (30200/02)

	Date 
	20080923 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (fairness) 

İrkin v. Turkey (no. 30200/02)

In this case the Court found the above violation on account of the fact that a military judge had sat as a member of the court which tried the applicant. 

İsak Tepe v. Turkey (17129/02)

	Date 
	20081021 

	Article 
	10 

	Decision 
	violation 


Violation of Article 10 

İsak Tepe v. Turkey (no. 17129/02)

The applicant, İsak Tepe, is a Turkish national who was born in 1943 and lives in Istanbul. 

The case concerned criminal proceedings against the applicant on a charge of making separatist propaganda, on account of a speech he made in January 1999 as a member of the People’s Democracy Party (Halkın Demokrasi Partisi - HADEP). In his speech, on the Kurdish question, the applicant referred to “the heroes in the mountains” and “the liberation of a nation”. In April 2001 the Istanbul National Security Court, applying an amnesty law, suspended the applicant’s trial and placed him on probation for five years. The applicant relied in particular on Article 10 (freedom of expression). 

The Court noted that the speech contained an ambiguity which could have suggested he was referring to an armed struggle. However, having examined the whole text, it considered that the speech, delivered by the applicant as a politician, did not incite recourse to violence, armed resistance, or insurrection, which was the essential point to be taken into consideration. In the present case the speech was not such as to encourage violence by inspiring a deep and irrational hatred of specific persons. The Court observed that prosecuting the applicant did not correspond to any pressing social need and that it was accordingly not necessary in a democratic society. It held unanimously that there had been a violation of Article 10 and awarded Mr Tepe EUR 1,000 for non-pecuniary damage and EUR 1,500 for costs and expenses. (The judgment is available only in French.) 

İsmail Kaya v. Turkey (22929/04)

	Date 
	20081021 

	Article 
	6(1) 

	Decision 
	violation 


Violation of Article 6 § 1 (length) 

İsmail Kaya v. Turkey (no. 22929/04)

The applicant, İsmail Kaya, is Turkish national who was born in 1956 and lives in Istanbul. 

Mr Kaya was committed for trial on a charge of forgery in July 1993, being suspected of issuing false diplomas for pupils while he was the headmaster of a senior high school. A second prosecution for forgery was brought against him and the two cases were joined in June 1996. In November 2002 he was found guilty and sentenced to two years and 11 months’ imprisonment. An appeal by the applicant on points of law was dismissed in December 2003. 

Relying on Article 6 § 1 (right to a fair trial within a reasonable time), the applicant complained about the excessive length of the criminal proceedings against him. 

The Court noted that the length of the proceedings – approximately ten years and five months – had been excessive and failed to satisfy the “reasonable time” requirement. It accordingly held unanimously that there had been a violation of Article 6 § 1 and awarded the applicant EUR 6,000 for non-pecuniary damage. (The judgment is available only in French.) 

Şahin Karakoç v. Turkey (19462/04)

	Date 
	20080429 

	Article 
	6(1) 

	Decision 
	no viol. 


No violation of Article 6 § 1 (length) 

Violation of Article 6 § 1 (fairness) 

Şahin Karakoç v. Turkey (no. 19462/04)

The applicant, Şahin Karakoç, is a Turkish national who was born in 1957 and lives in Istanbul. 

In January 1996 the applicant was arrested and remanded in custody on suspicion of having participated in a terrorist raid on Başbağlar (Turkey) in which 33 of its villagers were killed. He was released in February 1997. Ultimately acquitted, he brought proceedings in which he complained about his unjustified detention and, in November 2001, was awarded compensation. Relying in particular on Article 6 § 1 (right to a fair hearing within a reasonable time), the applicant complained about the length and unfairness of those compensation proceedings. 

The Court noted that Mr Karakoç had, in compliance with the domestic provisions, been heard by the judge rapporteur, in the absence of the two other judges, the public prosecutor or the defendant party. It considered that those circumstances amounted to a lack of a hearing and therefore held unanimously that there had been a violation of Article 6 § 1. 

However, although the applicant had not been notified of the public prosecutor’s first written opinion with regard to the judgment of November 2001, that judgment had subsequently been quashed and the applicant’s claims had been re-examined during which the public prosecutor had made a second written opinion. That second opinion had been communicated to the applicant and, therefore, the Court held unanimously that there had been no violation of Article 6 § 1. 

Furthermore, given the complexity of the case, the Court did not find that the length of the proceedings against the applicant - four years and eight months - had been excessive. It therefore held unanimously that there had been no violation of Article 6 § 1 concerning the length of proceedings. 

The Court also held unanimously that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant, and awarded him EUR 1,000 for costs and expenses. (The judgment is available only in English.) 

Şahin Karataş v. Turkey (16110/03)

	Date 
	20080617 

	Article 
	5 

	Decision 
	violation 


Violation of Article 5 §§ 1 and 5 

Şahin Karataş v. Turkey (no. 16110/03) 

The applicant, Şahin Karataş, is a Turkish national who was born in 1960 and lives in Istanbul. 

He complained that he had been kept in detention for 43 days longer than the term of imprisonment to which he had been sentenced following several sets of proceedings against him. He also complained of the absence of a remedy by which to obtain compensation for the period of unlawful detention. He relied on Article 5 §§ 1 (a) and 5 (right to liberty and security). 

The Court held unanimously that there had been a violation of Article 5 §§ 1 and 5 and awarded the applicant EUR 8,600 for non-pecuniary damage and EUR 4,000 for costs and expenses. (The judgment is available only in French.) 

