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CHAMBER JUDGMENT
AÇIK AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Açik and Others v. Turkey (application no.31451/03).

The Court held unanimously that there had been:

a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights in respect of Rüya Kurtuluş, Erdinç Gök, Haşim Özgür Ersoy and İnci Açık; and,

a violation of Article 10 (freedom of expression) of the Convention in respect of all the applicants.

Under Article 41 (just satisfaction), the Court awarded Rüya Kurtuluş, Erdinç Gök, Haşim Özgür Ersoy and İnci Açık 1,000euros(EUR) in respect of non-pecuniary damage. The Court further held that the finding of a violation of Article10 constituted in itself sufficient just satisfaction. (The judgment is available only in English.)
1.Principal facts

The applicants, İnci Açık, Rüya Kurtuluş, Serpil Ocak, Erdinç Gök, Ayfer Çiçek, Nuri Günay, Haşim Özgür Ersoy and Murat Kaya, are Turkish nationals who were born in 1980, 1980, 1981, 1983, 1980, 1983, 1978 and 1983 respectively and live in Istanbul. They were students at various faculties attached to Istanbul University at the time of the events. They were also members of a group called Istanbul University Students’ Coordination.

On 3 October 2002, during the opening ceremony of the University attended by politicians, businessmen and the press, the applicants, who had staged a protest, were forcefully removed from the conference hall by policemen in plain clothes. Beaten and their arms twisted behind their backs, they were dragged to a police station and arrested.

Several medical reports were drawn up after the arrest finding among other things bruises and lesions on the applicants’ bodies.

The applicants subsequently filed a complaint with the prosecutor against the university security guards and the police in particular for having beaten them in and outside the conference hall. The prosecutor decided not to bring charges against the guards or the police, which was ultimately upheld by the domestic court. In his decision, the prosecutor noted that the applicants had disrupted the ceremony by shouting slogans and raising banners, in breach of public order.

The Government brought no criminal proceedings against the applicants in respect of their protest.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 11July 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained in particular that the manner in which they had been arrested on 3October 2002 constituted inhuman and degrading treatment in breach of Article 3, and that their arrest and detention had infringed their freedom of expression in breach of Article10.

Decision of the Court

Article 3

The Court noted that it was not disputed between the parties that the applicants’ injuries had resulted from the use of force by the guards and the police. However, there was nothing to suggest that the students had been a serious danger to public order: no criminal proceedings had been brought against them; and, the security forces had not encountered any violent resistance while taking them out of the conference hall. In addition, as the incident had taken place during an opening ceremony of the University, the applicants had not been injured in the course of a random operation to which the security forces had been called upon to react without prior preparation. In light of the conclusions of the medical reports, and of the absence of convincing information provided by the Government to justify the degree of force used against the applicants, the Court found a violation of Article 3 for the degrading treatment to which the applicants Rüya Kurtuluş, Erdinç Gök, Haşim Özgür Ersoy and İnci Açık had been subjected and for which the State had been responsible.

Article 10

The Court noted that the applicants had shouted slogans and raised banners, thus disrupting the opening ceremony and, particularly, the speech of the Chancellor of Istanbul University. As such, their protest had no doubt affected negatively the Chancellor’s freedom of expression and caused disturbance and exasperation among some members of the audience, who had the right to receive the information being conveyed to them. However, the Court observed that the applicants had not resorted to insults or violence and had not caused serious public disorder. The Court concluded that the applicants’ protest could have been countered by less draconian measures, for example by denying them re-entry into the conference hall instead of arresting and detaining them. In those circumstances, the Court found that the authorities’ response had been disproportionate to the aims of preventing public disorder or protecting the rights of others and had not been “necessary in a democratic society”, in violation of Article 10.

13.01.

Violation of Article 6 § 1 (length)

Violation of Article 6 § 1 in conjunction with Article 6 § 3 (e)

Amer v. Turkey (no. 25720/02)

The applicant, Yassir Faathelrahman Amer, is a Sudanese-Bulgarian national who was born in 1969 and is currently serving a life sentence in a prison in the “Turkish Republic of Northern Cyprus” for having killed a businessman by slitting his throat in 2001. Relying on Article3 (prohibition of inhuman or degrading treatment), he complained about the conditions of his detention in prison. He also alleged that he was not informed promptly, in a language which he understood, of the reasons for his arrest, in breach of Article 5 § 2 (right to liberty and security). Lastly, he complained in particular about the excessive length of the appeal proceedings in his case and that he was not provided with an interpreter to enable him to understand the accusations against him, in breach of Article6§1 (right to a fair trial within a reasonable time) and§3(e) (right to have the assistance of an interpreter). The Court held unanimously that there had been a violation of Article6§1 on account of the excessive length, just over four years and nine months, of the criminal proceedings and a further violation of Article6§1 in conjunction with Article6§3(e). MrAmer was awarded EUR5,000 in respect of non-pecuniary damage and EUR2,000 for costs and expenses. (The judgment is available only in English.)

Violation of Article 10

Ayhan Erdoğan v. Turkey (no. 39656/03)

The applicant, Ayhan Erdoğan, is a Turkish national who was born in 1952 and lives in Istanbul. He is a practising lawyer. Relying on Article10 (freedom of expression), MrErdoğan complained that he was ordered to pay compensation to an Istanbul district mayor for having referred to him as “cruel and a bigot” in a petition for a client. The Court held unanimously that there had been a violation of Article10 and awarded MrErdoğan EUR8,800 in respect of pecuniary damage, EUR1,000 in respect of non-pecuniary damage and EUR2,111 for costs and expenses. (The judgment is available only in English.)

Violation of Article 6 § 1 (length)

Bozlak and Others v. Turkey (no. 34740/03)

The applicants, Murat Bozlak, Bahattin Günel and İsmail Arslan, are Turkish nationals who were born in 1952, 1950 and 1946 respectively and live in Ankara. Relying on Article 6 § 1 (right to a fair trial), they complained in particular of the unfairness and excessive length of criminal proceedings against them for membership of an illegal organisation, the PKK (Workers’ Party of Kurdistan). The Court held unanimously that there had been a violation of Article 6 § 1 and awarded the applicants EUR1,000 each in respect of non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 2

Halıs Akın v. Turkey (no. 30304/02)

The applicant, Halis Akın, is a Turkish national who was born in 1953 and lives in Van (Turkey). In June 2001 he was injured by shots fired by gendarmes as he was bringing sheep down from their pasture. The related judicial proceedings were discontinued because the Turkish courts found that the gendarmes had acted in accordance with section 11(3) of the Contraband Act (Law no. 1918). Relying on Article 2 (right to life), the applicant complained, in particular, that at the relevant time the legislation governing the use of firearms in frontier areas had been incompatible with the Convention. The Court held unanimously that there had been a violation of Article 2 and awarded the applicant EUR10,000 in respect of non-pecuniary damage and EUR1,100 for costs and expenses. (The judgment is available only in French.)

Violation of Article 10

Mehmet Cevher İlhan v. Turkey (no. 15719/03)

The applicant, Mehmet Cevher İlhan, is a Turkish national who was born in 1954 and lives in Ankara. At the relevant time he was the Ankara representative of the daily newspaper Yeni Asya. Relying on Article 10 (freedom of expression), he complained of his criminal conviction as a journalist for articles published in Yeni Asya. The Court held unanimously that there had been a violation of Article 10 and awarded the applicant EUR1,000 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 2 (life and investigation)

Yeter v. Turkey (no. 33750/03)

The applicants, Ayşe (Yeter) Yumli, Sırma Yeter, Mustafa Yeter and Dursun Yeter, are Turkish nationals who were born in 1970, 1924, 1955 and 1957 respectively. The first three applicants live in Turkey and the fourth in Austria. They are the wife, mother and brothers of Süleyman Yeter, who was born in 1962 and died on 7March 1999. MrSüleyman Yeter was taken into police custody on 5March 1999 on suspicion of membership of an illegal armed organisation, the Marxist-Leninist Communist Party. Relying on Articles2 (right to life) and3 (prohibition of inhuman or degrading treatment), the applicants alleged that their relative was tortured to death during his police custody and that the authorities failed to carry out an effective investigation into their allegation. The Court held unanimously that there had been a violation of Article2 both concerning the right to life of the applicants’ relative and the lack of an effective investigation into his death. It further held that it was not necessary to examine separately the merits of the complaint under Article3. In respect of non-pecuniary damage, Ayşe (Yeter) Yumli and Sırma Yeter were each awarded EUR40,000, and Mustafa Yeter and Dursun Yeter were each awarded EUR15,000. For costs and expenses, the applicants were awarded EUR720. (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

Violation of Article 1 of Protocol No. 1

Arat and Others v. Turkey (nos. 42894/04, 42904/04, 42905/04, 42906/04, 42907/04, 42908/04, 42909/04 and 42910/04)

Kemal Kılıç v. Turkey (no. 36424/06)

Yavuz Sarıkaya v. Turkey (no. 11098/04)

The Court held unanimously that there had been violations of Article 6 § 1 of the Convention and Article 1 of Protocol No. 1.
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CHAMBER JUDGMENT
GÜVEÇ v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Güveç v. Turkey (application no. 70337/01).

The Court held unanimously that there had been:

a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights on account of the applicant, 15 years’ old at the time, having been placed in an adult prison where he remained for the next five years;

a violation of Article 5 §§ 3 and 4 (right to liberty and security) of the Convention; and,

a violation of Article 6 § 1 in conjunction with Article6§3 (c) (right to a fair trial).

Under Article 41 (just satisfaction), the Court awarded MrGüveç 45,000euros(EUR) in respect of non-pecuniary damage and EUR4,150 for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicant, Oktay Güveç, is a Turkish national who was born in 1980 and lives in Belgium.

The case concerned in particular the applicant’s complaint that, although a juvenile, he had been placed in an adult prison, where he had remained for the next five years, and which had resulted in his repeated suicide attempts.

On 30 September 1995 the applicant, 15 years old, was arrested on suspicion of membership of the PKK (Kurdistan’s Working Party). On 12 October 1995 he was taken to Istanbul State Security Court where a judge ordered his detention in prison pending the introduction of criminal proceedings against him.

On 27 November 1995 the applicant was charged with undermining the territorial integrity of the State, an offence which was punishable by death at the time. In May 1997 that charge was modified and, following a retrial, in May 2001 the court found the applicant guilty of membership of an illegal organisation and sentenced him to eight years and four months in prison. In May 2002 the Court of Cassation upheld the applicant’s conviction.

When questioned by the police, and subsequently by the prosecutor and the judge, the applicant was not represented by a lawyer. During the retrial, both the applicant and his lawyer were absent from most of the hearings.

In August 2000 the prison doctor reported that the applicant had been suffering from serious psychiatric problems in prison and had attempted to commit suicide twice in 1999. The doctor concluded that the situation in the prison was not conducive to the applicant’s treatment and that he needed to be placed in a specialised hospital.

During his placement in a psychiatric hospital, another medical report was drawn up in April 2001; it noted that the applicant had made a third attempt to kill himself in September 1998 and had been treated for “major depression” at the hospital between June 2000 and July 2000. The report concluded that the applicant’s psychological complaints had started and worsened during his detention.

In addition, the applicant alleged before the Court that, while detained in police custody, he had been given electric shocks, sprayed with pressurised water and beaten with a truncheon, including on the soles of his feet.

The applicant apparently left Turkey in 2002 for Belgium where he has since been granted refugee status.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 9April 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Article3 (prohibition of inhuman or degrading treatment), the applicant complained, in particular, about his detention in an adult prison and his trial before the State Security Court instead of a juvenile court. Under Articles5(right to liberty and security) and6 (right to a fair trial), he also complained that he had not been released pending trial and that he had not been tried fairly. He also relied on Articles13 (right to an effective remedy) and14 (prohibition of discrimination).

Decision of the Court

Article 3

The Court first observed that the applicant’s detention in an adult prison had been in contravention of the applicable regulations in force in Turkey at the time and of the country’s obligations under international treaties. It further noted that, according to the medical report of April 2001, the applicant’s psychological problems had begun during his detention in prison and had worsened there.

Only 15 years old when he had been detained, the applicant had spent the next five years of his life together with adult prisoners. For the first six and a half months of that period he had had no access to legal advice; nor had he had adequate legal representation until some five years after he had first been detained Those circumstances, coupled with the fact that for a period of 18 months he had been tried for an offence carrying the death penalty, had to have created a situation of total uncertainty for him.

The Court considered that those aspects of the applicant’s detention had undoubtedly caused his psychological problems which, in turn, had tragically led to his repeated attempts to take his own life. What was more, the national authorities had not only directly been responsible for the applicant’s problems, but had also manifestly failed to provide adequate medical care for him.

Consequently, given the applicant’s age, the length of his detention in prison together with adults, the failure of the authorities to provide adequate medical care for his psychological problems, and, finally, the failure to take steps with a view to preventing his repeated suicide attempts, the Court entertained no doubts that the applicant had been subjected to inhuman and degrading treatment, in breach of Article3.

Article 5 §3

The Court recalled that, in at least three judgments concerning Turkey, it had previously criticised the practice of detaining children in pre-trial detention and had found violations of Article 5 § 3 for considerably shorter periods of detention than that spent by the applicant in his case. The Court thus concluded that the length of the applicant’s detention on remand had been excessive, in violation of Article5§3.

Article 5 § 4

The Court reiterated its findings in earlier cases, in which it had concluded that no real possibility for challenging the lawfulness of pre-trial detention existed in Turkey at the relevant time, and found no reason to depart from its previous findings, thus finding a violation of Article5 § 4.

Article 6 § 1 in conjunction with Article 6 § 3 (c)

The Court considered that the applicant had not been able to effectively participate in the trial, given that he had not attended at least 14 of the 30 hearings both during the initial trial and at retrial. Having considered the entirety of the criminal proceedings against the applicant, and their shortcomings, in particular the lack of legal assistance for most of the proceedings, the Court concluded that there had been a violation of Article 6 § 1 in conjunction with Article 6 § 3 (c).

Articles 13 and 14

The Court held that there was no need to examine separately the complaints under Articles13 and14, in view of the violations found in respect of the other Articles.
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CHAMBER JUDGMENT
ŞERİFE YİĞİT v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Şerife Yiğit v. Turkey (application no. 3976/05). (The judgment is available only in French.)

The Court held by 4 votes to 3 that there had been no violation of Article 8 (right to respect for private and family life) of the European Convention on Human Rights with regard to the Turkish courts’ refusal to transfer to the applicant her deceased partner’s social security benefits, despite the fact that they had been married in a religious ceremony.

1.Principal facts

The applicant, Şerife Yiğit, is a Turkish national who was born in 1954 and lives in Gaziantep (Turkey).

In 1976 she married Ömer Koç (Ö.K.) in a religious ceremony (imam nikah). Ö.K. died on 10September 2002. The youngest of their six children, Emine, was born in 1990.

On 11 September 2003 the applicant brought an action, in her own name and that of Emine, seeking to have her marriage with Ö.K. recognised and to have Emine entered in the civil register as his daughter. The District Court allowed the second request but rejected the request concerning the marriage.

The applicant further applied to the retirement pension fund (Bağ-Kur) to have Ö.K.’s retirement pension and health insurance benefits transferred to her and her daughter. The benefits were granted to Emine but not to her mother, on the ground that her marriage to Ö.K. had not been legally recognised. The applicant appealed unsuccessfully against that decision.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 6 December 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugual),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant relied on Article 8 of the Convention (right to respect for family life), complaining of the courts’ refusal to transfer her deceased partner’s social security benefits to her.

Decision of the Court

Article 8

The Court noted that the applicant, her partner and their children constituted a family, as Şerife Yiğit had married Ö.K. in a religious ceremony, had lived with him until his death and had had six children with him, the first five of whom had been entered in the civil register as his children.

The Court observed that the decisive element was whether or not a commitment had been entered into involving contractual rights and obligations. While the Court noted the current trend in some countries towards accepting and even recognising stable forms of cohabitation other than marriage, it observed that under Turkish law a religious marriage ceremony performed by an imam did not give rise to any commitments towards third parties or the State.

The Court considered it not unreasonable for protection to be afforded only to civil marriages in Turkey, reiterating that marriage remained an institution widely recognised as conferring a particular status on those who entered into it.

In the applicant’s case the Court considered that the difference in treatment between married and unmarried couples with regard to survivors’ benefits was aimed at protecting the traditional family based on the bonds of marriage and was therefore legitimate and justified. Accordingly, the Court held that there had been no violation of Article 8.

Judges Tulkens, Zagrebelsky and Sajó expressed a joint dissenting opinion which is annexed to the judgment.

20.01.

No violation of Article 3 (treatment)

Violation of Article 3 (investigation)

Çelik v. Turkey (No. 1) (no. 39324/02)

The applicant, Murat Çelik, is a Turkish national who was born in 1966 and lives in Istanbul. He is a lawyer. The applicant alleged that in February 1999 he was ill-treated by police officers. He relied on Articles3 (prohibition of inhuman or degrading treatment), 6 (right to a fair hearing), 8 (right to respect for private and family life), 13 (right to an effective remedy) and14 (prohibition of discrimination). The Court held, unanimously, that there had been no violation of Article3 concerning the alleged ill-treatment and, by five votes to two, that there had been a violation of that Article concerning the lack of an effective investigation. It further held that there was no need to examine separately the complaints under Articles6, 8, 13 and14. MrÇelik was awarded EUR5,000 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in English.)

Violation of Article 5 §§ 4 and 5

Elğay v. Turkey (no. 18992/03)

The applicant, Turgay Elğay, is a Turkish national who was born in 1983 and lives in Istanbul. In July 2002 he was arrested and detained on remand on suspicion of membership of an illegal organisation, the PKK (the Kurdistan Workers’ Party). Relying on Article5§§ 4 and 5 (right to liberty and security), the applicant complained about the unlawfulness of his detention. The Court held unanimously that there had been a violation of Article5§4 on account of the lack of a domestic remedy by which MrElğay could have challenged the lawfulness of his detention, and a further violation of Article5§5 concerning the lack of an enforceable right to compensation for the breach of his right under Article5§4. (The judgment is available only in English.)

Violation of Article 10

İmza v. Turkey (no. 24748/03)

The applicant, Sedat İmza, a Turkish national who was born in 1977 and lives in Istanbul (Turkey), is the owner and editor in chief of the magazine Özgürlük Dünyası (“World of Freedom”). Relying on Article 10 (freedom of expression), he complained about his criminal conviction for having published statements made by the PKK (the Workers’ Party of Kurdistan) and the fact that, as a result, publication of his magazine had been suspended. The Court held unanimously that there had been a violation of Article10, as the interference with the applicant’s freedom of expression had not been justified, particularly in the context of debate on an important matter of public interest. As the applicant had submitted no claim in respect of just satisfaction, the Court held that it was not necessary to make any award in that respect. (The judgment is available only in French.)

Violation of Article 5 § 3

Violation of Article 6 § 1 (length)

Mahmut Yaman v. Turkey (no. 33631/04)

The applicant, Mahmut Yaman, is a Turkish national who was born in 1974 and lives in Tekirdağ (Turkey). In 1999 he was remanded in custody in the framework of an anti-terrorist police operation, then kept in detention and charged with undermining the territorial integrity of the State. The criminal proceedings against him are still pending today. The applicant relied on Articles 5§3 (right to liberty and security) and 6§1 (right to a fair trial within a reasonable time), complaining about the excessive length – more than nine years – of his detention pending trial and of the proceedings against him. The Court held unanimously that there had been a violation of Articles5§3 and 6§1 and awarded the applicant EUR11,000 in respect of non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 8

Uslu v. Turkey (No. 2) (no. 23815/04)

The applicant, Abdülkadir Uslu, is a Turkish national who was born in 1968 and lives in Istanbul. At the relevant time he was detained at Inebolu Prison. Relying on Article8 (right to respect for private and family life), the applicant complained about the Turkish authorities’ refusal to provide him with a copy of the results of a medical examination he underwent in prison. The Court held unanimously that there had been a violation of Article8 and that the finding of a violation in itself constituted sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. (The judgment is available only in English.)

Violation of Article 6 § 1 (length)

Hamiye Karaduman and Others v. Turkey (no. 9437/04)

Özoğuz v. Turkey (no. 17533/04)

Şerefli and Others v. Turkey (no. 1533/03)
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CHAMBER JUDGMENT
SAMÜT KARABULUT v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Samüt Karabulut v. Turkey (application no. 16999/04).

The Court held:

by five votes to two, that there had been a violation of Article3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights on account of the excessive force used when arresting the applicant during a demonstration; and,

unanimously, that there had been a violation of Article11 (freedom of assembly and association) of the Convention, on account of the police’s intervention in a peaceful demonstration in which the applicant was taking part.

Under Article 41 (just satisfaction), the Court awarded MrKarabulut 3,000euros(EUR) in respect of non-pecuniary damage. (The judgment is available only in English.)

1.Principal facts

The applicant, Samüt Karabulut, is a Turkish national who was born in 1964 and lives in Istanbul. He is a member of the Human Rights Association in Turkey.

The case concerned Mr Karabulut’s complaint that the police had intervenedat a peaceful, although unauthorised, demonstrationin which he was taking part in Istanbul, and used excessive force when arresting him.

On 8 April 2002, the applicant had joined about 30-35 demonstrators at Tünel Square in Istanbul to participate in the reading out of a press release issued by the Human Rights Association in protest against Israel’s operations in Palestine. The demonstrators were carrying banners which stated, among other things, “An end to the occupation, freedom to Palestine”. The police had asked the demonstrators to disperse. Most of them complied almost immediately, but the applicant remained at the Square shouting slogans.

The Government and the applicant provided diverging versions as to how the applicant had then been removed from the Square. According to the applicant, 5 or 6 police officers beat and hit him, in particular with a truncheon on his head and back, and arrested him. Without going into any further detail, the Government stated that the police had used force to arrest the applicant.

The police took the applicant to a doctor the same evening, who noted swelling to the applicant’s head.

The applicant complained to the prosecution authorities about the manner in which he had been arrested. The prosecutors declined to prosecute the police chief on duty that day; their decision was upheld by the competent domestic court.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 29March 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant complained that the police intervention at the demonstration and the force used during his arrest infringed his rights to freedom of expression and peaceful assembly, and amounted to inhuman and degrading treatment. He relied in particular on Articles3 and11.

Decision of the Court

Article 3

The Court first noted the findings of the medical report drawn up on the evening of the events. It also observed that those findings had corresponded to the applicant’s complaint of having been hit on the head during his arrest, and that the Government had not denied that it had used force during the arrest.

In the absence of elements in the file to suggest that the police had encountered violent or active physical resistance by the applicant during his arrest, the Court concluded that the Government had failed to give sufficient justification for the applicant’s head injury, in violation of Article 3 of the Convention.

Article 11

The Court noted that the demonstration had been unlawful but pointed out that that could not justify disproportionate interference with freedom of assembly. It further observed that the Government had not shown that the demonstrators had represented a danger to public order or public safety. The demonstrators had in fact dispersed fairly quickly following several police requests. The Court therefore concluded that, forced by the police to leave, the applicant had not had sufficient time to manifest his views, in violation of Article 11.

Violation of Article 5 §§ 3 and 4

Violation of Article 6 § 1 (length)

Violation of Article 13

Mehmet Ali Çelik v. Turkey (no. 42296/07)

The applicant, Mehmet Ali Çelik, is a Turkish national who was born in 1972 and is currently remanded in custody in Diyarbakır Prison. He relied on Article5§§3 and4 (right to liberty and security), Article6§1 (right to a fair trial within a reasonable time) and Article13 (right to an effective remedy). The Court held unanimously that there had been a violation of Article5§3 on account of the excessive length – almost ten years and three months – of MrÇelik’s pre-trial detention, and a further violation of Article5§4 on account of the unlawfulness of his detention and the lack of a remedy in that connection. Lastly, the Court held that there had been a violation of Article6§1 on account of the length of the proceedings and a further violation of Article13 in respect of the lack of an effective remedy under Turkish law by which to complain of the length of the proceedings at issue. MrÇelik was awarded EUR12,500 in respect of non-pecuniary damage. (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

Duman v. Turkey (no. 17149/03)

The Court found the above violation in this case on account of the fact that the applicant had not been given a copy of the opinion submitted to the Court of Cassation by the Principal Public Prosecutor and had thus been unable to respond to that opinion.

Violation of Article 6 § 1 (length)

Çayğan v. Turkey (no. 61/04)

03.02.

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Amutgan v. Turkey (no. 5138/04)

Violation of Article 6 § 1 (fairness)

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Çimen v. Turkey (no. 19582/02)

Violation of Article 5 §§ 3 and 4

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Şükran Yıldız v. Turkey (no. 4661/02)

The applicants are three Turkish nationals: Nusret Amutgan who was born in 1970 and is serving a sentence of life imprisonment in Gaziantep H-type Prison; Ali Çimen who was born in 1969 and lives in Izmir; and, Şükran Yıldız who was born in 1980 and lives in Diyarbakır. Relying on Article6§§1 and3(c) (right to a fair trial), all the applicants complained that they had been denied access to a lawyer when taken into police custody on suspicion of being involved in illegal armed organisations. Ali Çimen further complained about the unfairness of the proceedings in his case before the Court of Cassation, in breach of Article6§1. Şükran Yıldız further complained that the length of her detention on remand had been excessive and that she had had no effective remedy to challenge the lawfulness of that detention on remand, in breach of Article5§§3 and4 (right to liberty and security). The Court held unanimously that in all three cases there had been a violation of Article6§3(c) in conjunction with Article6§1 on account of the applicants not having had access to a lawyer while in police custody. The Court found a further violation of Article6§1 in the case of Çimen in respect of the non-communication to the applicant of the written opinion of the Principal Public Prosecutor at the Court of Cassation. In the case of Şükran Yıldız the Court, having noted that the applicant had spent over 4 years and 3 month in pre-trial detention and had been a minor at the time, found a violation of Article5§3. It also held that Ms Yildiz had not been able to challenge effectively the lawfulness of her pre-trial detention, in violation of Article5§4. The Court awarded MrAmutgan EUR1,500 in respect of non-pecuniary damage and EUR1,000 for costs and expenses, and Ms Yildiz EUR 4,500 for non-pecuniary damage and EUR2,000 for costs and expenses. MrÇimen failed to submit his claims for just satisfaction within the prescribed time-limit. Nevertheless, the Court considered that the most appropriate form of redress would be the retrial of the applicant should he so request. (The judgments are available only in English.)

Violation of Article 6 § 1 (length)

Violation of Article 13

Ayla Özcan v. Turkey (no. 36526/04)

The applicant, Ayla Özcan, is a Turkish national who was born in 1943 and lives in Istanbul. She complained under Article 6 § 1 (right to a fair hearing within a reasonable time) about the length of the criminal proceedings against her for forgery of official documents. She also relied on Article 13 (right to an effective remedy). The Court held unanimously that there had been a violation of Article 6 § 1 and Article 13 on account of the excessive length of the proceedings (almost five years) and the fact that the Turkish legal system did not afford the applicant any effective means of complaining about their length. It awarded the applicant EUR5,000 to cover all heads of damage. (The judgment is available only in French.)

Violation of Article 5 § 1 (c)

Violation of Article 5 §§ 3, 4 and 5

İpek and Others v. Turkey (nos. 17019/02 and 30070/02)

The applicants, Çetin İpek, Murat Özpamuk and Seyithan Demirel, are Turkish nationals who live in Diyarbakır (Turkey). They were born in 1985; at the time of the events they were 16years old. In December 2001 the applicants were arrested at MrÖzpamuk’s house and taken into police custody in order to establish whether they had any link with an illegal armed organisation, the PKK (the Workers’ Party of Kurdistan). They were released pending trial in February 2002. Relying on Article5 §§1, 3, 4 and5 (right to liberty and security), the applicants complained in particular about the unlawfulness of their arrest and the excessive length of their detention in police custody. The Court first held unanimously that there had been no violation of Article5§1(c) concerning MrÖzpamuk, but that there had been a violation of that provision in respect of Mrİpek and MrDemirel, who, the Court considered, had been arrested mainly because they happened to be at MrÖzpamuk’s house at the time it had been searched. The Court further held that there had been a violation of Article5§3 in respect of all three applicants, who were minors at the time, on account of their detention in police custody for more than three days, in the absence of any safeguards against possible arbitrary acts by State authorities. Lastly, the Court held unanimously that there had been a violation of Article5§4 on account of the lack of a domestic remedy by which the applicants could have challenged the lawfulness of their detention, and a further violation of Article5§5 concerning the lack of an enforceable right to compensation for the breach of their rights under Article5§§1, 3and4. In respect of non-pecuniary damage, the Court awarded Mrİpek and MrDemirel EUR1,500, each, and EUR1,000 to MrÖzpamuk. The applicants were awarded EUR2,000, jointly, for costs and expenses. (The judgment is available only in English.)

Violation of Article 6 § 1 (length)

Saçlı and Others v. Turkey (no. 42710/04)

10.02.

Violation of Article 10

Güçlü v. Turkey (no. 27690/03)

The applicant, İbrahim Güçlü, is a Turkish national who was born in 1949. He is a lawyer and at the time of the events was also vice-chairman of the HAK-PAR (Rights and Freedoms Party). When the application was lodged, he was imprisoned in Ankara (Turkey). Relying on Article 10 (freedom of expression), the applicant complained about his criminal conviction for disseminating separatist propaganda, on account of a speech he had given at a press conference on “democracy and the Kurdish problem”. After examining the speech as a whole the Court held that the applicant had intended to criticise the actions of the Turkish authorities in the south-east of the country and, in particular, to encourage an open debate on political and historical issues. It noted that the domestic authorities had failed to have sufficient regard to the public’s right to be informed of a different perspective on a matter of general interest. The Court concluded unanimously that Mr Güçlü’s conviction amounted to a violation of Article 10 and awarded him EUR5,000 for all damage sustained, and EUR2,000 for costs and expenses. (The judgment is available only in French.)
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CHAMBER JUDGMENT
ANCEL v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Ancel v. Turkey (application no. 28514/04). (The judgment is available only in French.)

The Court held unanimously that there had been:

no violation of Article 6 § 1 (right to a fair hearing within a reasonable time) of the European Convention on Human Rights in respect of the length of the civil proceedings brought by the applicant for custody of her child; and,

no violation of Article 8 (right to respect for private and family life) of the Convention regarding enforcement of the judicial decision awarding the applicant custody of her child.

1.Principal facts

The applicant, Emmanuelle Ancel, is a French national who was born in 1968 and lives in Colmar (France).

The case concerns in particular civil proceedings brought by the applicant in the Turkish courts for custody of her daughter, who was born in 1994 from her relationship with M.Ş., a Turkish national.

While on a trip to Turkey the applicant had to leave the country and left her daughter with M.Ş.’s family. M.Ş was appointed as the child’s guardian in October 1995. 
Ms Ancel then brought civil proceedings in the District Court of Kadıköy (Turkey) and ultimately obtained custody of her daughter in October 1998. The decision was upheld by the Court of Cassation in February 1999.

In February 2001 the applicant requested the Judgment Enforcement Agency to enforce her daughter’s return to her. Bailiffs, accompanied by police officers, made a number of visits, including to M.Ş.’s home, in an attempt to find the child but were unsuccessful. The agency also sent several letters to the Regional Department of the Social Security Office and the Department of Education in Istanbul. In addition, it asked the security police headquarters in Istanbul to search for M.Ş. Following an exchange of correspondence between the French and Turkish Ministries of Justice, the Turkish Ministry of Education also launched a search for the child.

In 2006 Ms Ancel instituted criminal proceedings in the Turkish courts against her former partner, while informing the public prosecutor’s office that the French authorities had issued an international arrest warrant against him. In the same year M.Ş. was arrested in Morocco and extradited to France. He stated before the Colmar Criminal Court that his daughter was attending school in Cyprus. In December 2006 he was sentenced to three years’ imprisonment for abducting the child and failing to hand her over to the person entitled to custody. He is now in Colmar Prison. The Turkish Government observed that the judgment mentioned a meeting between M.Ş. and the applicant in early 2004, of which the latter had never informed the Turkish authorities.

According to information provided by the father, the child was taken to France in 2007. In August 2007 the Colmar Youth Court decided to place her under the guardianship of M.Ş.’s brother-in-law, who was living in London and was appointed as a trustworthy third party. Prior to that date the child, who refused to live with the applicant, had been placed in a foster home in Alsace. The Youth Court also ordered a psychiatric examination of the parents.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 25 June 2004.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Article 6 § 1 (right to a fair hearing within a reasonable time) and Article 8 (right to respect for private and family life), the applicant complained of the excessive length of civil proceedings and the failure to enforce a judicial decision awarding the custody of her daughter.

Decision of the Court

Article 6 § 1

The Court noted that the civil proceedings had lasted about eight years and four months. It pointed out that part of that time – three years and one month – was attributable to the applicant, such as the delays caused by her failure to attend certain hearings, and the unexplained delay in enforcing the decision given in her favour.

In this case, which required inter-State cooperation, the Court found the period of five years and three months at three levels of jurisdiction reasonable. The case had not appeared particularly complex at the outset, but had become increasingly complex on account of the difficulties encountered at the enforcement phase.Furthermore, whilst it was true that child custody cases had to be dealt with quickly, the Court did not note any significant period of inactivity on the part of the authorities in the present case. It also observed that the applicant had met her former partner in 2004 and had failed to inform the enforcement authorities, which had further delayed the proceedings. Accordingly, the Court held that there had been no violation of Article 6.

Article 8

The Court reiterated that it was for each Contracting State to set up adequate and effective legal means to ensure compliance with Article 8 of the Convention and the other international agreements it had chosen to ratify. However, as the main source of the problem for the Turkish authorities in the present case had been the disappearance of M.Ş., the Court was not required to examine whether the domestic legal order provided for effective sanctions against him.

The decisive issue was therefore whether the Turkish authorities had taken all steps that could reasonably be expected from them to facilitate the enforcement of the decision awarding the applicant custody and exclusive parental authority over her child.

The Court stressed that proceedings relating to the award of parental responsibility, including the enforcement of the final decision, required urgent handling as the passage of time could have irremediable consequences for relations between the child and the parent who did not live with it. The Hague Convention of 25 October 1980 recognised this fact because it provided for a whole series of measures to ensure the immediate return of children removed to or wrongfully retained in any Contracting State.

With regard to the steps taken to locate the applicant’s former partner or their child, the Court could not say that the Turkish authorities had not taken all possible measures in this respect. Moreover, the Court again noted that the applicant had failed to cooperate with the authorities regarding her meeting with M.Ş. in 2004.

The Court concluded that the Turkish State had made adequate and effective efforts to enforce Ms Ancel’s right to the return of her child, and held that there had not been a violation of Article8.

17.02.

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

Aslan and Demir v. Turkey (nos. 38940/02 and 5197/03)

Ek and Şıktaş v. Turkey (nos. 6058/02 and 18074/03)

The applicants, Mahmut Aslan, Hüseyin Demir, Mehmet Şirin Ek and Hüseyin Şıktaş, are Turkish nationals who were born in 1974, 1960, 1975 and 1978 respectively and live in Turkey. Relying on Article6§3(c) (right to legal assistance of one’s own choosing) in conjunction with Article6§1 (right to a fair trial), the applicants complained about having been denied the assistance of a lawyer while in police custody on charges of membership of an illegal organisation. They also complained about their subsequent convictions. The Court, having noted that restrictions in respect of access to a lawyer had been applied systematically to anyone held in police custody in connection with an offence falling under the jurisdiction of the State Security Courts during that period, held unanimously that in both cases there had been a violation of Article6§3(c) in conjunction with Article6§1. In respect of non-pecuniary damage, the Court awarded EUR1,500, each, to MrAslan, MrDemir and MrŞıktaş. For costs and expenses, the Court awarded EUR1,000 to MrŞıktaş, and EUR1,000 (less the EUR850 received in legal aid from the Council of Europe) to MrAslan. (The judgments are available only in English.)

Violation of Article 5 § 3

Baızı v. Turkey (no. 7306/02)

The applicant, Ebrahim Baizi, is a Turkish national who was born in 1977 and lives in İzmir (Turkey). He relied, in particular, on Article 5 § 3 (right to liberty and security), complaining that he had not been brought promptly before a judge following his arrest by the anti-terrorist branch of the İzmir Security Directorate. The Court found that it had not been necessary to detain Mr Baizi for five days in police custody without judicial supervision and held unanimously that there had accordingly been a violation of Article 5 § 3. It awarded the applicant EUR 500 for non-pecuniary damage. (The judgment is available only in French.)

No violation of Article 2

Balcı v. Turkey (no. 31079/02)

The applicants, Keziban Balcı and Binali Balcı, are Turkish nationals who were born in 1969 and 1965 respectively and live in İzmir (Turkey). Relying, in particular, on Article 2 (right to life), they alleged that the authorities were responsible for the death of their 11-year-old son as a result of his fall from a swing in a park. They complained that the criminal proceedings had not established where responsibility lay and could not be considered as having afforded them compensation for non-pecuniary damage. The Court held unanimously that there had not been a violation of Article 2 because the investigation conducted into the child’s death had been satisfactory and individual criminal responsibility had been established under the domestic law in the present case. (The judgment is available only in French.)

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

İbrahim Öztürk v. Turkey (no. 16500/04)

The applicant, İbrahim Öztürk, is a Turkish national who was born in 1977 and lives in Kocaeli (Turkey). Relying on Article 6 §§ 1 (right to a fair trial) and 3 (c) (right to legal assistance), he complained that, arrested for an attempted bomb attack, a confession had been obtained from him through torture and that he had not had access to a lawyer during his police custody. The Court observed that the evidence collected by the police while Mr Öztürk was in police custody had served as the basis for his conviction and that neither the subsequent assistance of a lawyer nor the opportunity to dispute the evidence against him at his trial had remedied the breach of Mr Öztürk’s defence rights that had been caused by the lack of legal assistance during police custody. The Court therefore held, unanimously, that there had been a violation of Article 6 § 3 (c) taken together with Article 6 § 1 and awarded the applicant EUR 1,000for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (length)

Mehmet Koç v. Turkey (no. 36686/07)

The applicant, Mehmet Koç, is a Turkish national who was born in 1979 and lives in Diyarbakır (Turkey). Relying on Article6§1 (right to a fair trial within a reasonable time), Mr Koç complained of the excessive length of the criminal proceedings against him. The Court held unanimously that there had been a violation of Article6 §1 as the criminal proceedings, having taken eight years and seven months for two levels of jurisdiction, had been too long. (The judgment is available only in English.)

No violation of Article 10

Saygılı and Falakaoğlu v. Turkey (no. 38991/02)

The applicants, Fevzi Saygılı and Bülent Falakaoğlu, are Turkish nationals who were born in 1966 and 1974 respectively and live in Istanbul. They are the owner and the editor-in-chief of a daily newspaper, Yeni Evrensel. They were sentenced to fines by the domestic court for publishing in October 2000 the declarations of detainees belonging to illegal armed organisations. Relying on Article10 (freedom of expression), the applicants complained about their conviction and sentence, and the temporary closure of the newspaper. Relying further on Article6§1 (right to a fair trial), they complained that they were denied a fair hearing. By five votes to two, the Court held that there had been no violation of Article10 in respect of the conviction of the applicants, on account of them not having complied with their duties and responsibilities, as owner and editor-in-chief, to take good care not to disseminate information likely to provoke violent reactions, especially in situations of conflict and tension. The Court further rejected the applicants’ remaining complaint under Article 6. (The judgment is available only in English.)

Violation of Article 6 § 1 (length)

Violation of Article 1 of Protocol No. 1

Akan v. Turkey (no. 9574/03)

Aras v. Turkey (no. 1895/05)

24.02.

No violation of Article 3 (treatment)

Violation of Article 3 (investigation)

Çamçi and Others v. Turkey (no. 25172/02)

The applicants, Mehmet Şerif Çamçi, Mehmet Can Tekin and Hasan Hayri Eroğlu, are Turkish nationals who were born in 1962, 1962 and 1963 respectively and live in Diyarbakır (Turkey). Relying in particular on Article 3 (prohibition of inhuman or degrading treatment), they complained of the circumstances surrounding their police custody following their arrest during a demonstration and of the ineffectiveness of the investigations carried out in that regard. The Court held unanimously that there had been no violation of the substantive aspect of Article 3 – the facts relating to the allegations of ill-treatment not having been sufficiently established – but a violation of Article 3 regarding the lack of an investigation. The Court awarded the applicants a total sum of EUR8,000 for non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 6 §§ 1 and 3 (c)

(2nd applicant) Violation of Article 5 § 3

Gülbahar and Tut v. Turkey (no. 24468/03)

The applicants, Süleyman Gülbahar and Hüseyin Tut, are Turkish nationals who were born in 1973 and 1972 respectively. They relied on Articles 6 §§ 1 (right to a fair trial within a reasonable time) and 3 (c) (right to legal assistance) and Article 5 § 3 (right to liberty and security) regarding the length of the criminal proceedings against them for terrorist acts perpetrated in the name of an illegal organisation and the length of their pre-trial detention. The Court held unanimously that there had been a violation of Article 6 §§ 1 and 3 (c) and a violation of Article 5 § 3 in respect of Mr Hüseyin Tut, whose pre-trial detention had lasted nine years. It awarded the applicants a total sum of EUR20,000 for non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in French.)

Just satisfaction

Nacaryan and Deryan v. Turkey (nos. 19558/02 and 27904/02)

The applicants, Yeran-Janet Nacaryan and Armen Deryan, are Greek nationals who were born in 1945 and 1948 respectively and live in Greece. The case concerned the refusal of the Turkish courts to recognize their status as heirs to an estate including immovable property. In a judgment of 8 January 2008, the Court held, by five votes to two, that there had been a violation of Article 1 of Protocol No. 1 (protection of property). When the Court delivered that judgment, it stated that the question of application of Article 41 (just satisfaction) was not yet ready for decision. In its judgment delivered today the Court unanimously awarded each of the applicants EUR250,000 for pecuniary damage. (The judgment is available only in French.)
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CHAMBER JUDGMENT
PROTOPAPA v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Protopapa v. Turkey (application no. 16084/90).

The Court held:

unanimously, that there had been no violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights;

unanimously that there had been no violation of Article 5 (right to liberty and security) of the Convention;

unanimously, that there had been no violation of Article 6 (right to a fair hearing);

unanimously, that there had been no violation of Article 7 (no punishment without law);

unanimously, that there had been no violation of Article 11 (freedom of assembly and association);

by six votes to one, that there had been no violation of Article 13 (right to an effective remedy);

unanimously, that there had been no violation of Article 14 (prohibition of discrimination).

(The judgment is available only in English.)

1.Principal facts

The applicant, Eliade Protopapa, is a Cypriot national who was born in 1937 and lives in Nicosia. She took part in an anti-Turkish demonstration on 19 July 1989 in the Ayios Kassianos area in Nicosia, an area within the United Nations buffer zone.

Ms Protopapa and the Turkish Government provided somewhat differing versions of the events which took place at the time. Ms Protopapa alleged in particular that she had been forcefully grabbed by the hair when arrested by the Turkish police who had then beaten her severely with electric batons, causing her painful injuries. She had then been locked in a stiflingly hot room, received no medical assistance, and had been later taken, amidst a hostile crowd cursing and spitting at her, to a garage where she had been interrogated in Greek. Later that day the District Court of Nicosia in the “Turkish Republic of Northern Cyprus” (“TRNC”) had authorised Ms Protopapa’s detention on remand and two days later had heard her in a hearing. She had refused the legal aid offered by the authorities. Ms Protopapa had been sentenced to 2 days in prison, to a fine and to deposit money as a guarantee that she would not breach public peace for a period of one year. Ms Protopapa alleged that, as a result of the ill-treatment to which she had been subjected, her vertebrae had been seriously damaged.

The Turkish Government submitted that Ms Protopapa had participated in a violent demonstration and had been arrested by the Turkish-Cypriot police after she had crossed the UN buffer zone and entered the area under Turkish-Cypriot control.  Ms Protopapa had not been ill-treated, and the force used had been reasonably necessary in the circumstances in order to arrest her. She had been charged, tried, found guilty and sentenced to a short term of imprisonment. She had offered, but refused, the assistance of a lawyer registered in the “TRNC”. Interpretation services into Greek had been provided at the trial by qualified interpreters.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 12January 1990 and transmitted to the Court on 1November 1998. By a decision of 26September 2002 the Court declared the application partly admissible.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (the United Kingdom), President,
Lech Garlicki (Poland),
Giovanni Bonello (Malta),
Ljiljana Mijović (Bosnia and Herzegovina),
David Thór Björgvinsson (Iceland),
Ledi Bianku (Albania),
Işıl Karakaş (Turkey), judges,

and also Lawrence Early, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying in particular on Articles3, 5, 6, 7, 11, 13 and14, Ms Protopapa complained that she had been ill-treated, unlawfully detained, tried in an unfair trial, convicted of acts which had not constituted a criminal offence, not been able to take part in a peaceful assembly, not had at her disposal a domestic effective remedy capable of redressing the violations of her fundamental rights, and had been discriminated against on the grounds of her ethnic origin and religious beliefs.

Decision of the Court

Article 3

The Court first noted that it was undisputed that the applicant had been arrested during a demonstration which had given rise to an extremely tense situation. It further observed that there had been no evidence showing that the police had used excessive force when arresting MsProtopapa, nor that the conditions in which she had been detained had been inadequate. As to her persistent back problems, the Court noted that she had failed to produce medical evidence showing the precise nature of her condition and its probable cause. The Court therefore concluded that there had been no violation of Article 3.

Article 5

The Court found that no evidence that Ms Protopapa had been deprived of her liberty unlawfully or arbitrarily. On the day after her arrest, she had been brought before the “TRNC” Nicosia District Court and remanded for trial in relation to the offence of illegal entry into “TRNC” territory. The Court observed that Ms Protopapa had been interrogated by an official who spoke Greek and concluded that the reasons for her arrest had been properly brought to her attention during her interrogation. It therefore held that there had been no violation of Article 5.

Article 6

The Court observed that Ms Protopapa had understood the charges and the statements made against her by the witnesses during her trial. She had also been offered the opportunity to use legal aid. The Court further rejected the allegation that the “TRNC” courts as a whole were not impartial and/or independent or that Ms Protopapa’s trial and conviction had been influenced by political aims. The Court therefore held that the criminal proceedings had not been unfair and that there had been no violation of Article 6.

Article 7

The Court noted that Ms Protopapa had been convicted for having entered the territory of the “TRNC” without permission, and that it was not disputed that the relevant law had been in force when she had committed the offence. The Court further found that the law had been sufficiently clear and the penalty imposed had been within the law in force at the time the offence was committed. The Court therefore held that there had been no violation of Article 7.

Article 11

The Court first observed that, according to the UN Secretary General’s report of 7 December 1989 the demonstrators, including Ms Protopapa, had forced their way into the UN buffer zone. The Court then found that the intervention of the Turkish and/or Turkish-Cypriot forces had not been due to the political nature of the demonstration, but had been provoked by its violent character and by the violation of the “TRNC” borders by some of the demonstrators. Consequently, the Court found no violation of Article 11.

Article 13

The Court observed that Ms Protopapa had refused the services of a lawyer practising in the “TRNC”, had made little or no use of the procedural safeguards provided by the “TRNC” Nicosia District Court, had not lodged an appeal against her conviction and had not filed with the local authorities a formal complaint about the ill-treatment she allegedly suffered at the hands of the Turkish-Cypriot police. The Court found no evidence that, had Ms Protopapa made use of all or part of the available remedies, these would have been ineffective and therefore held that there had been no violation of Article 13.

Article 14

In the present case the applicant had failed to prove that she had been treated differently from other persons – namely, from Cypriots of Turkish origin – who had been in a comparable situation. The Court also noted that the applicant’s fundamental rights under Articles 3, 5, 6, 7, 11 and 13 of the Convention had not been infringed, and therefore held that there had been no violation of Article 14.

Judge Bratza expressed a separate opinion, which is annexed to the judgment.
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CHAMBER JUDGMENT
TEMEL AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Temel and Others v. Turkey (application no. 36458/02).

The Court held unanimously that there had been a violation of Article2 of Protocol No.1 (right to education) to the European Convention on Human Rights, on account of the suspension of the applicants from university having been a disproportionate disciplinary measure in reaction to their request to introduce optional Kurdish language classes.

Under Article 41 (just satisfaction) of the Convention, the Court awarded each applicant 1,500euros(EUR) in respect of non-pecuniary damage. (The judgment is available only in English.)

1.Principal facts

The applicants are eighteen Turkish nationals who, at the time of the events, were students at various faculties attached to Afyon Kocatepe University in Afyon (Turkey).

On various dates between 27December 2001 and 4 January 2002 the applicants petitioned the University requesting that optional Kurdish language classes be introduced. As a reaction to their petition, in January 2002 they were suspended from the university for a period of two terms starting from the spring, except for one of them, who, having shown remorse, was suspended for one term. The applicants requested the domestic courts to first stop the execution of the suspension decisions and then to annul them altogether. Their suspension requests were dismissed. Their requests for annulment were also initially rejected by the courts, the main arguments being that the petitions were likely to give rise to polarization on the basis of language, race, religion or denomination, and that they represented part of the PKK2‘s new strategy of action of civil disobedience.

In December 2003, however, the Supreme Administrative Court quashed the lower courts’ decisions and sent the cases for re-examination to the first instance court. In May 2004, the competent court annulled the disciplinary sanctions against the applicants, finding that their petitions to the authorities for optional Kurdish language classes were fully in line with the general aim of the Turkish higher education, which was to train students in becoming objective, broad-minded and respectful of human rights citizens.

In the meantime, the applicants were acquitted on charges of aiding and abetting an illegal armed organisation.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 13August 2002.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment3 

Complaint

The applicants complained about the imposition of a disciplinary sanction for having petitioned the university authorities to provide optional Kurdish language courses. Relying in particular on Article2 of Protocol No.1, they submitted that this sanction had infringed their freedom of thought and expression and maintained that they had been denied their right to education.

Decision of the Court

Article 2 of Protocol No. 1

The Court first observed that the applicants had been sanctioned disciplinarily for merely submitting petitions which expressed their views on the need for Kurdish language education, and requesting that Kurdish language classes be introduced as an optional module. The Court further noted that they had not committed any reprehensible act, nor had they resorted to violence or breach, or attempt to breach the peace or order in the university.

For the Court, neither the views expressed in the applicants’ petitions, nor the form in which they had been conveyed, could be construed as an activity which would lead to polarisation of the University population on the basis of language, race, religion or denomination. The Court consequently found that the imposition of such a disciplinary sanction could not be considered as reasonable or proportionate. Although these sanctions had been subsequently annulled by the administrative courts on grounds of unlawfulness, the Court found it regrettable that by that time the applicants had already missed one or two terms of their studies. The Court therefore held that there had been a violation of Article 2 of Protocol No.1 to the Convention.

Judge Cabral Barreto expressed a separate opinion, which is annexed to the judgment.

03.03.

Violation of Article 5 §§ 3 and 5

Violation of Article 6 § 3 (c) in conjunction withArticle 6 § 1 (fairness)

Aba v. Turkey (nos. 7638/02 and 24146/04)

The applicant, Sakine Aba, is a Turkish national who was born in 1965 and lives in Istanbul. In this case, the Court held unanimously that there had been a violation of Article5§3 on account of the applicant’s detention in police custody for five days, and a further violation of Article5§5 concerning the lack of an enforceable right to compensation for the breach of her rights under Article5§3. The Court also held unanimously that there had been a violation of Article6§3(c) in conjunction with Article6§1 on account of the lack of legal assistance to the applicant while in police detention. MsAba was awarded EUR3,000 in respect of non-pecuniary damage and EUR1,500 (less the EUR850 received in legal aid from the Council of Europe) for costs and expenses. (The judgment is available only in English.)

Violation of Article 6 § 1 (length)

Ali Kemal Uğur and Others v. Turkey (no. 8782/02)

The applicants are 21 Turkish nationals. They relied in particular on Article6§1 (right to a fair hearing within a reasonable time) concerning civil proceedings first brought in the 1950s with regard to a dispute over land situated in Kadirli, near Adana. The Court held unanimously that there had been a violation of Article6§1 in respect of Ali Kemal Uğur and Ömer Lüftı Uğur on account of the excessive length – 22 years – of the proceedings and awarded each applicant EUR19,200 in respect of non-pecuniary damage. (The judgment is available only in English.)

Violation of Article 6 § 3 (c) in conjunction withArticle 6 § 1 (fairness)

Violation of Article 6 § 1 (fairness)

Taşçıgil v. Turkey (no. 16943/03)

The applicant, Fırat Taşçıgil, is a Turkish national who was born in 1981 and lives in Diyarbakır (Turkey). He relied on Article6§§1 and3(c) (right to a fair trial) concerning proceedings brought against him for membership of Hizbullah as a result of which he was convicted and sentenced in May 2002 to 12 years and six months’ imprisonment. The Court held unanimously that there had been a violation of Article6§3(c) in conjunction with Article6§1 on account of the lack of legal assistance available to the applicant while he was in police custody, and a further violation of Article6§1 on account of the non-communication of the written opinion of the Principal Public Prosecutor at the Court of Cassation. MrTaşçıgil was awarded EUR2,000 in respect of non-pecuniary damage. (The judgment is available only in English.)
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CHAMBER JUDGMENT
BOZCAADA KİMİSİS TEODOKU RUM ORTODOKS KİLİSESİ VAKFI v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Bozcaada Kimisis Teodoku Rum Ortodoks Kilisesi Vakfi v. Turkey (no. 2) (applications nos. 37639/03, 37655/03, 26736/04 and 42670/04).

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 (protection of property) of the European Convention on Human Rights, on account of the refusal of the Turkish courts to register the immovable property of the applicant foundation in the land register in its name.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 100,000euros(EUR) in respect of pecuniary damage and EUR5,000 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

The applicant, Bozcaada Kimisis Teodoku Rum Ortodoks Kilisesi Vakfı (Foundation of the Bozcaada Kimisis Teodoku Greek Orthodox Church) is a foundation under Turkish law based in Çanakkale (Turkey). Its statute complies with the provisions of the Treaty of Lausanne on foundations of religious minorities.

The case concerns the impossibility for the applicant foundation to have land and property which it had owned for many years registered in the land register in its name.

The foundation submitted that it had acquired by donation or legacy three pieces of land (of 3,792.54sq.m., 2,251.72sq.m. and 2,219.69sq.m.) and a building 37.82sq.m. in area used as a chapel.

In May 1991, the land register was reorganised and the land was divided into a number of plots, each with a new registration number. However, the applicant foundation had not submitted within the time allowed a declaration of its title to the property, as required by Law no. 2762 on foundations. Consequently, the land registry entries did not mention any title recorded in the land register in the applicant’s name, although experts and witnesses had confirmed that the foundation was actually the owner of the properties in question. As the foundation did not lodge an objection within the 30 days allowed by law, the cadastral plans became final.

In 2001 and 2002 the applicant foundation applied to the domestic courts to have its title to the property recorded in the land register. The Turkish courts found, among other rulings, that the applicant foundation, as a legal person, could not obtain ownership of real property by adverse possession because it had not filed the declaration required by Law no. 2762. The foundation lost the case and the courts further ordered title to the disputed property to vest in the Treasury.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 20 November 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Article 1 of Protocol No. 1 (protection of property), Article 6 (right to a fair trial), Article 9 (right to freedom of thought, conscience and religion), Article 13 (right to an effective remedy) and Article 14 (prohibition of discrimination), the applicant foundation complained in particular of the Turkish courts’ refusal to register its real property in the land register under its name.

Decision of the Court

Article 1 of Protocol No. 1

The Court considered that the applicant foundation could legitimately have believed that it had satisfied all the requirements for its title to the real property it had owned for a very long time to be recognised. It also noted that Article 1 of Protocol No. 1 required, primarily and above all, that interference by a public authority with the right to peaceful enjoyment of possessions should be legal.

In the Court’s opinion, the relevant legislative provisions in force were sufficiently clear. Section 14 of the Land Registry Act listed the conditions for acquisition of a property by adverse possession. In addition, Law no. 2762 on foundations, as amended after 2002, recognised the capacity of foundations of religious minorities to acquire property on the basis of possession. Consequently, the Court observed that the Turkish courts’ refusal to register the disputed property in the land register in the applicant’s name could not be regarded as sufficiently foreseeable for the foundation, which had possessed it uninterruptedly for more than 20 years, for the purposes of section 14 of the Land Registry Act.

The Court concluded that the interference complained of was incompatible with the principle of legality. There had accordingly been a violation of Article 1 of Protocol No. 1.

Articles 6, 9, 13 and 14

Having regard to its finding regarding Article 1 of Protocol No. 1, the Court held that it was not necessary to examine separately the complaints under Articles 6, 9, 13 and 14.

10.03.

(1st applicant) No violation of Article 3 (treatment)

(1st applicant) Violation of Article 3 (investigation)

Violation of Article 5 § 3

Violation of Article 6 § 3 (c)

Böke and Kandemir v. Turkey (nos. 71912/01, 26968/02 and 36397/03)

The applicants, Rıfat Böke and Halil Kandemir, are Turkish nationals who were born in 1969 and 1979 respectively and live in İzmir (Turkey). Relying on Articles5§3 (right to liberty and security) and 6§3(c) (right to a fair trial), both applicants complained that they had been detained for seven days, on suspicion of having shot and injured two people in a bus in 2001, without being brought before a judge capable of authorising their detention, and that they had been denied access to a lawyer while in police custody. Relying on Article3 (prohibition of torture and inhuman or degrading treatment), Rıfat Böke also alleged that he had been tortured while in police custody. The Court held unanimously that there had been a violation of Article5§3 and a violation of Article6§3(c). It further held unanimously that there had been no violation of Article3 concerning Rıfat Böke’s allegations of ill-treatment, but that there had been a violation of that Article on account of the domestic authorities’ failure to effectively investigate those allegations. In respect of non-pecuniary damage, the Court awarded 6,500euros(EUR) to Rıfat Böke and EUR1,500 to Halil Kandemir. (The judgment is available only in English.)

Violation of Article 10

Özgür Radyo-Ses Radyo-Televizyon Yayın Yapım Ve Tanıtım A.Ş. v. Turkey (No. 3) (no.10129/04)

The applicant is a limited company, Özgür Radyo-Ses Radyo-Televizyon Yayın Yapım Ve Tanıtım A.Ş., which used to broadcast on radio and television in Istanbul. Relying on Article10 (freedom of expression), it complained about the total suspension of its radio programmes for 30 days, imposed by the radio-broadcasting regulatory authority. The Court concluded unanimously that there had been a violation of Article10 and awarded the applicant company EUR4,000 in respect of non-pecuniary damage and EUR3,500 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Ahmet Doğan v. Turkey (no. 37033/03)

The Court found the above violation in this case in which the applicant complained that he had been tried as a civilian by a military court.

Violation of Article 6 § 1 (length)

Güngil v. Turkey (no. 28388/03)
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CHAMBER JUDGMENT
SALMANOĞLU AND POLATTAŞ v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Salmanoğlu and Polattaş v. Turkey (application no. 15828/03).

The Court held:

by four votes to three that there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights concerning the applicants’ ill-treatment while in police custody; and,

unanimously, that there had been a violation of Article 3 of the Convention concerning the lack of an adequate investigation into the applicants’ allegations.

Under Article 41 (just satisfaction), the Court awarded the applicants 10,000euros(EUR) each in respect of non-pecuniary damage and EUR5,000, jointly, for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicants are two Turkish nationals: Nazime Ceren Salmanoğlu who was born in 1983 and lives in Izmir (Turkey); and, Fatma Deniz Polattaş who was born in 1980 and lives in Switzerland.

The applicants, 16 and 19 years old at the time, were arrested in March 1999 in the context of a police operation against the PKK (the Workers’ Party of Kurdistan). Both girls claim that, during their police custody, they were blindfolded and beaten. Nazime also alleges that she was sexually harassed and, forced to stand for a long time, was deprived of food, water and sleep. Fatma further alleges that she was raped by having a truncheon inserted into her anus.

The applicants were examined between 6 and 12 March 1999 during their police custody by three doctors who all noted that there was no sign of physical violence to their bodies. Both applicants also had a gynaecological examination (a “virginity test”) to establish whether they had recently had sexual intercourse; the examinations recorded that the girls were still virgins. On 6 April 1999 Fatma was also given a rectal examination; the doctor noted no sign of intercourse.

Following complaints made by the two applicants on 26 March and 1 June 1999, an investigation was launched by the prosecution authorities. The Hatay Assize Court subsequently decided that criminal proceedings should be brought against the police officers who had questioned the applicants during their police custody.

On 14 April 2000, during the first hearing of the case, the girls confirmed their allegations of 
ill-treatment. They also submitted that, when brought before the public prosecutor and judge on 12 March 1999 with a view to their being remanded in custody, they had not made statements about their ill-treatment as they were scared. In particular, they both contended that, during certain medical examinations and when they had made statements to the prosecution, the presence of police officers had intimidated them.

The accused police officers denied that they had ill-treated the girls; nor had they been present during their medical examinations or the taking down of their statements.

During the criminal proceedings the applicants had various further medical examinations. In particular, on 23 October 2000 experts from the Istanbul Faculty of Medicine diagnosed them both with post-traumatic stress disorder. Fatma was further declared as having a major depressive disorder. Those conclusions were based on the applicants’ submissions about the physical, psychological and sexual assault they had endured one and a half years previously. The applicants subsequently underwent psychotherapy. Further reports by the Forensic Medicine Institute of 5 March 2003 and 25 August 2004, on the whole, corroborated those conclusions.

Ultimately, following numerous requests for further medical reports and postponements of hearings, in April 2005 the domestic courts acquitted the police officers on the ground that there was insufficient evidence against them. Subsequently, in November 2006 that judgment was quashed; however, the criminal proceedings against the police officers were terminated as the prosecution had become time-barred.

In the meantime, in November 1999 the two girls were convicted of membership of an illegal organisation and of throwing Molotov cocktails. They were sentenced to terms of imprisonment amounting tomore than12 and 18 years, respectively.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 11 March 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying in particular on Article3, the applicants alleged that they were subjected to ill-treatment while in police custody, notably sexual abuse and rape, and that the investigation into their allegations was inadequate. They also alleged that they were subjected to “virginity tests”, in breach of Article14 (prohibition of discrimination).

Decision of the Court

Article 3

As concerned the ill-treatment

The Court considered that the applicants’ allegations, together with their age at the relevant time and the various medical reports, had been sufficiently consistent and serious to raise a reasonable suspicion that they could have been subjected to ill-treatment.

As concerned the applicants’ examinations at the end of their detention in police custody, the Court observed that at least on one occasion in March 1999, the applicants had been examined simultaneously in the same room while police officers could hear their conversations with the doctor and had a view of the examination room if they wished. That clearly fell short of the standards recommended by the Council of Europe’s Committee for the Prevention of Torture (the “CPT”). Indeed, the nurse who had been present during a rectal examination of Fatma Polattaş in April 1999 had told the assize court that there had been a prison guard in the examination room.

Furthermore, the Court was particularly struck by the fact that the doctors who had examined the applicants during their police custody, without using the standard medical forms, had merely recorded their findings on the letters sent to them by police headquarters requesting their medical expertise. That clearly disregarded instructions issued by the Turkish Ministry of Health in 1995 and 1997. What was more, the doctors had only written down that they had not observed any sign of physical violence on the applicants’ bodies; none had noted down the detainees’ statements or conclusions.

The applicants had also been subjected to “virginity tests” at the start of their detention in police custody, allegedly following their complaints of sexual violence. However, the Government had not submitted any proof of written consent. In any case, even assuming that the applicants had given their consent, the Court considered that there could be no medical or legal necessity to justify such an intrusive examination as the applicants had not yet complained of sexual assault when the tests had been carried out. The tests in themselves could therefore be considered to have constituted discriminatory and degrading treatment.

The Court therefore found that, in the applicants’ case, the national authorities had failed to ensure that the system of medical examinations of those placed in police custody had functioned effectively.

Moreover, the reports of 23 October 2000, 5 March 2003 and 25 August 2004 were conclusive evidence in the applicants’ favour. The Government had not challenged the accuracy of those medical reports or provided any other plausible explanation for the 
post-traumatic stress disorder diagnosed in the report of 23 October 2000.

Therefore, given the circumstances of the case as a whole, and in particular the virginity tests carried out without any medical or legal necessity as well as the post-traumatic stress and depressive disorders suffered, the Court was persuaded that the applicants, only 16 and 19 at the relevant time, had been subjected to severe ill-treatment during their detention in police custody, in violation of Article 3.

As concerned the ineffectiveness of the investigation

The Court was struck by the fact that the proceedings in question had not produced any result even after seven years, mainly on account of the substantial delays throughout the proceedings and, decisively, when the statutory limitations in domestic law were applied.

The Court therefore concluded that the Turkish authorities had not effectively investigated the applicants’ allegations of ill-treatment, in further violation of Article 3.

Article 14

Finally, the Court held unanimously that there was no need to examine separately the complaint under Article 14.

Judges Sajó, Tsotsoria and Karakaş expressed a partly dissenting opinion, which is annexed to the judgment.
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CHAMBER JUDGMENT
BEKER v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Beker v. Turkey (application no. 27866/03).

The Court held unanimously that there had been a violation of Article 2 (right to life) of the European Convention on Human Rights in that the Turkish Government had failed to account for the death of Mustafa Beker, found shot in the head in his army barracks in 2001.

Under Article 41 (just satisfaction) of the Convention, the Court awarded Mustafa Beker’s mother 16,500euros(EUR) in respect of pecuniary damage and EUR20,000 in respect of 
non-pecuniary damage. His two brothers and sister were each awarded EUR5,000 in respect of non-pecuniary damage. EUR2,000 was awarded for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicants, Fadik Beker, ÖzgürBeker, Aytekin Beker and Sibel Beker, are Turkish nationals who were born in 1955, 1976, 1979 and 1983, respectively, and live in Ankara. They are the mother, brothers and sister of Mustafa Beker, born in 1977, who, an expert corporal in the Tunceli gendarmerie, was found shot in the head in his army barracks dormitory on 8 March 2001.

The case concerned the applicants’ allegation that, even though the official military investigation concluded that Mustafa had committed suicide, their relative had either been murdered or had died due to negligence.

Found shot in the head by a non-commissioned officer just before 9.30 a.m. on 8 March 2001, Mustafa, still alive, was taken to the infirmary. He subsequently died on his way to hospital.

The autopsy report issued the same day concluded that the cause of death was destruction of the brain following a shot fired at point-blank range, just above the left eyebrow.

An inquiry was immediately launched. The dormitory was inspected and a sketch was drawn. A pistol, found at some distance from the body, was cocked and had fired two shots, apparently having jammed on a third attempt to be fired. It was established that Mustafa had stolen the pistol from an expert sergeant’s locker by smashing its padlock with a stick. Four of Mustafa’s fellow expert sergeants, in the dormitory at the time of the shooting, were questioned; they all stated that they had not seen the shooting. Another expert sergeant, 5metres away at the time, claimed that he had not actually seen Mustafa shoot himself as, in shock, he had covered his face with his hands.

On 8 November 2002 the military investigation was closed. It was concluded that Mustafa Beker, unhappy because his mother had opposed his marriage to his girlfriend, had shot himself in the right temple, at close range.

Despite the applicants’ and their lawyer’s numerous requests, the military authorities refused to divulge any information or documents about the investigation.

Most recently, in March 2003, the applicants requested the inquiry to be reopened; to date they have not had a reply.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 27 May 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaint

Relying on Article2 (right to life), Article6§1 (right to a fair hearing and Article13 (right to an effective remedy), the applicants alleged that their relative had either been murdered by agents of the Turkish State or had died due to their negligence.

Decision of the Court

Article 2

Mustafa Beker was found dead in his army barracks; all eyewitnesses to the incident were members of the armed forces. The inquiry was conducted by the military authorities and the family were not given permission to participate in the investigation. As such, only the military authorities had the means of establishing the cause of death and, if necessary, identifying and punishing those responsible. The death having occurred in an area under the exclusive control of agents of the State, it was therefore up to the Turkish Government to provide a plausible explanation for the incident.

However, the Court had serious misgivings about the investigation into Mustafa’s death, misgivings for which no credible explanation had been given. Firstly, if Mustafa had indeed killed himself, presumably after the second shot fired, how had it been possible for a third attempt to have been made to fire the pistol? Secondly, how had it been possible for Mustafa, right-handed, to shoot himself in the left side of the head and how had the investigating authorities concluded that Mustafa had shot himself in the right side of the head when the post-mortem report had showed – and the Government had agreed – that he had in fact been shot in the left side of the head. Thirdly, why had neither the pistol nor the locker been examined for fingerprints? Fourthly, the Court found it wholly unconvincing that four trained petty officers, present in the same room where two shots had been fired, had not seen the incident or had covered their faces in shock. Moreover, no attempt had been made by the investigating authorities to press the expert sergeants in order to find out the truth.

The investigation carried out had therefore clearly been inadequate and left so many obvious questions unanswered that the Court was unable to accept the conclusion that Mustafa had committed suicide. Indeed, in view of the apparent carelessness with which the investigation had been conducted, the fact that the conclusion reached defied all logic, the unwillingness to reopen the investigation, and the lack of satisfactory explanations provided by the Government, the applicants could be forgiven for thinking that a more sinister explanation, such as murder, was being covered up.

Accordingly, the Court concluded that the Turkish Government had failed to account for Mustafa Beker’s death and therefore the State had to take responsibility for the incident, in violation of Article 2.

24.03.

Violation of Article 6 § 1 (fairness)

Hasırcı v. Turkey (no. 38012/03)

The Court found the above violation on account of the failure to send the applicant the submissions of State Counsel at the State Administrative Court beforehand.

31.03.

Violation of Article 5 § 3

Violation of Article 6 § 1 (length)

Barış v. Turkey (no. 26170/03)

The applicant, İlkay Barış, is a Turkish national who was born in 1967 and lives in Istanbul. Relying on Article5§3 (right to liberty and security) and Article6§1 (right to a fair trial within a reasonable time), Ms Barış complained of the excessive length of the criminal proceedings against her and of her detention pending trial on suspicion of her belonging to an illegal organisation, the Revolutionary Left. The Court held unanimously that there had been a violation of Article5§3 on account of the excessive length – over ten years and five months - of Ms Barış’s detention, and a violation of Article6§1 on account of the length of the criminal proceedings, over fourteen years and nine months, against her. The Court awarded her EUR15,000 in respect of non-pecuniary damage and EUR120 for costs and expenses. (The judgment is available only in English.)

Violation of Article 5 §§ 3 and 4

Violation of Article 6 § 1 (length)

Violation of Article 13

Can and Gümüş v. Turkey (nos. 16777/06 and 2090/07)

The applicants, Mehmet Kadri Can and Mehmet Ziya Gümüş, are Turkish nationals who were born in 1974 and 1975, respectively, and are serving life sentences in Diyarbakır Prison in Turkey for having attempted to undermine the constitutional order of the country. Relying on Article5§§3 and4 (right to liberty and security), Article6§1 (right to a fair trial within a reasonable time) and Article13 (right to an effective remedy), they complained of having been detained for too long pending and during their trial, of the excessively lengthy criminal proceedings against them, as well as of not having been able to challenge their detention. The Court held unanimously that there had been a violation of Article5 §§3and4 on account of the excessively long periods for which they had been detained pending trial – eleven and over six and a half years respectively, and of them not having been able to challenge that. The Court further found violations of Articles6§1 and 13 on account of the excessively long criminal proceedings against the applicants, fourteen and over nine and a half years respectively, and of the fact that they could not have challenged it in the domestic legal system. In respect of non-pecuniary damage, the Court awarded EUR18,000 to MrCan and EUR10,000 to MrGümüş. (The judgment is available only in English.)

Violation of Article 5 §§ 3, 4 and 5

Mehmet Sıddık Eren and Others v. Turkey (no. 7860/02)

The applicants, Mehmet Sıddık Eren, Tahsin Aydın, Nihat Işıktaş, Reda Umut Bulut, Yılmaz Şehir, Semra Özbey, Selma Tanrıkulu and Hangül Özbey, are Turkish nationals who were born in 1979, 1978, 1978, 1983, 1980, 1972, 1964 and 1978 respectively and live in Diyarbakır (Turkey). Relying on Article 5 §§ 3, 4 and 5 (right to liberty and security), they complained of the length of their detention in police custody and the lack of a remedy whereby they could contest its lawfulness and obtain compensation for it. The Court concluded unanimously that there had been a violation of Article 5 §§ 3, 4 and 5, as the applicants had been deprived of their liberty without judicial review had exceeded four days and six hours, and Turkish law had not provided a remedy for the alleged violations. In respect of non-pecuniary damage, it awarded EUR2,500 each to Nihat Işıktaş, Reda Umut Bulut, Selma Tanrıkulu, Yılmaz Şehir and Tahsin Aydın, and EUR2,000 to Semra Özbey and Hangül Özbey. (The judgment is available only in French.)
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CHAMBER JUDGMENT
HOROZ v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Horoz v. Turkey (application no. 1639/03).

The Court held:

by 5 votes to 2, that there had been no violation of Article 2 (right to life) of the European Convention on Human Rights with regard to the death of the applicant’s son, who had been taking part in a hunger strike while held in pre-trial detention.

(The judgment is available only in French.)

1.Principal facts

The applicant, Elif Horoz, is a Turkish national who was born in 1937 and lives in Istanbul.

Her son, Muharrem Horoz, who was born in 1966, was placed in pre-trial detention after being arrested by police on 3 August 1999.

The public prosecutor at the Ankara National Security Court sought his conviction for attacking the constitutional order of the State and various terrorist acts committed on behalf of an illegal organisation.

In 2001, while detained in the Kandıra F-type prison, Mr Horoz joined a hunger strike organised in protest against the so-called F-type prisons, which provided for one- to three-person cells instead of dormitories. This strike became a “death fast”, in which only sugared water and vitamins were accepted.

Mr Horoz was hospitalised on several occasions in June and July 2001 after losing consciousness. During the first emergency hospitalisation, he refused any treatment after being resuscitated.

In a report of 30 July 2001, the Institute of Forensic Medicine diagnosed a “terminal failure as a result of insufficient nutrition” and recommended that Mr Horoz be released for six months on the ground that his state of health was incompatible with imprisonment.

On 1 August 2001 the Ankara National Security Court dismissed the application for release lodged by Mr Horoz’s lawyer, firstly on the basis that conditional release on health grounds, provided for in the Code of Criminal Procedure, applied to “convicted persons” and not to individuals in “pre-trial detention”, and secondly, on the basis that treatment could be provided in the prison wing of a civilian hospital.

Mr Horoz, who was hospitalised in the prison wing of the Kocaeli civilian hospital and been in a coma since 27July 2001, died on 3 August 2001.

Following the allegations made by his lawyer to the effect that the prosecutor and judges involved in this case had acted in an arbitrary manner and caused Mr Horoz’s death, the Minister of Justice opened an investigation. On 31 May 2002 an order was issued stating that there was no case to answer.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 3 December 2002 and declared admissible on 14 September 2007.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaint

Relying in particular on Article2 (right to life), Mrs Horoz alleged that the judicial authorities’ refusal to release her son, contrary to the opinion of the Institute of Forensic Medicine, had led to his death.

Decision of the Court

Article 2

The Court noted that Mr Horoz’s death had resulted from his hunger strike, and that his mother had not complained either about her son’s conditions of detention or of an absence of appropriate treatment.

Furthermore, while it would have been desirable for Mr Horoz to be released following the report by the Institute of Forensic Medicine, it had no evidence permitting it to criticise the judicial authorities’ assessment of the information in that report.

Nor does it find any element enabling it to challenge the conclusion that there was no case to answer in the investigation conducted by the Minister of Justice.

The authorities had amply satisfied their obligation to protect Mr Horoz’s physical integrity, specifically through the administration of appropriate medical treatment; indeed, they could not be criticised for accepting Mr Horoz’s clear refusal to allow any intervention, even though his state of health was life-threatening. Thus, it was impossible for the Court to establish a causal link between the State Security Court’s refusal to release the applicant’s son and the latter’s death. The Court also noted that, since Mr Horoz had been in hospital from 27 July onwards, immediate intervention and treatment would have been possible.

Accordingly, it concluded that there had been no violation of Article 2.

Judges Tulkens and Popović expressed a joint dissenting opinion, which is annexed to the judgment.

07.04.

(Nine applicants) Violation of Article 3 (treatment)

Violation of Article 11

Karatepe and Others v. Turkey (nos. 33112/04, 36110/04, 40190/04, 41469/04 and 41471/04)

The applicants are 17 Turkish nationals living in Turkey. Relying on Articles3 (prohibition of inhuman or degrading treatment) and 11 (freedom of assembly and association), they complained of their arrest by the police in Taksim (Istanbul) in August 2003 during a demonstration organised by an association named Halkevleri (“the houses of the people”) to protest in particular against the decision to send Turkish troops into Iraq. The Court noted that the Turkish Government had not established the exact circumstances of the applicants’ arrest or the proportionality of the force used by the police. Accordingly, it considered that the violence committed by the security forces had been disproportionate, noting in particular that medical certificates concerning some of the applicants mentioned injuries which made them temporarily unfit for work. Consequently, it held that there had been violations of Article3 in respect of nine of the applicants and awarded them EUR2,000 for non-pecuniary damage. It further held that there had been violations of Article 11, considering that the heavy-handed intervention by the police and the opening of a criminal investigation against the applicants had been disproportionate. (The judgment is available only in French.)

Violation of Article 2 (investigation)

Violation of Article 3 (investigation)

Nafiye Çetin and Others v. Turkey (no. 19180/03)

The applicants, Nafiye Çetin, Necat Çetin, Nezir Çetin, Adnan Çetin, Nuriye Kaymış and Leman Ekingen, are Turkish nationals who were born in 1929, 1972, 1956, 1966, 1963 and 1953 respectively and live in Mersin, Diyarbakır and Şanlıurfa in Turkey. Relying on Article6§1 (right to a fair hearing) and Article13 (right to an effective remedy) they complained that the authorities had failed to carry out an effective investigation into the death of their 20-year-old son and brother, Harun Çetin, following his detention in police custody in March 1993. The Court considered that their complaint should be examined under the procedural aspect of Articles 2 (right to life) and 3 (prohibition of inhuman or degrading treatment) and held unanimously that there had been a violation of these articleson account of the ineffectiveness of the investigation. The Court awarded EUR10,000 to Nafiye Çetin and EUR5,000 to each of the other applicants in respect of non-pecuniary damage. (The judgment is available only in English.)

Violation of Article 8

Turnalı v. Turkey (no. 4914/03)

The applicant, Yıldız Turnalı, is a Turkish national who was born in 1954 and lives in Izmir (Turkey). She asserts that she was born from an extra-marital relationship between her mother and Hasan Yavaş. Mr Yavaş died in 2000 without legally recognising Mrs Turnalı as his child. Relying in particular on Article 8 (right to respect for private and family life) and Article 6 § 1 (right to a fair trial), the applicant complained of the Turkish courts’ rejection of her action to establish that Mr Yavaş was her father and to be recognised as his heir. The Court noted in particular that Article 296 of the Civil Code required paternity actions to be brought “within one year of the child’s birth”. It considered that, in the particular circumstances of the case, the fact that Mrs Turnalı had been unable to plead the existence of circumstances capable of justifying her delay in bringing the paternity action was incompatible with the requirements of Article 8. It accordingly held by five votes to two that there had been a violation of Article 8 and that it was not necessary to examine the complaint under Article 6 § 1. It further held, by five votes to two, that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. (The judgment is available only in French.)

14.04.

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

Ditaban v. Turkey (no. 69006/01)

The applicant, Savaş Ditaban, is a Turkish national who was born in 1963 and lives in İzmir (Turkey). He was arrested in April 2000 and found guilty in 2001 of offences committed as a member of an armed gang. Relying in particular on Article 6 § 3 (c) (right to a fair trial), he complained that he had not been assisted by a lawyer while he was in police custody and that as a result he had made a confession on which his conviction had been based. The Court held unanimously that there had been a violation of Article 6 § 3 (c) taken together with Article 6 § 1 on account of the infringement of the applicant’s right to a fair trial in that he had been deprived of the assistance of a lawyer while in police custody and awarded him EUR 1,000 for non-pecuniary damage. The Court declared inadmissible as manifestly ill-founded a complaint under Article 3 (prohibition of inhuman or degrading treatment). (The judgment is available only in French.)

Violations of Article 3 (treatment and investigation)

Mecail Özel v. Turkey (no. 16816/03)

The applicant, Mecail Özel, is a Turkish national who was born in 1960 and lives in Diyarbakır (Turkey). In February 2000, when caught up in a demonstration, he was arrested and taken into custody by police officers ordered to disperse the demonstrators. Relying in particular on Article 3 (prohibition of inhuman or degrading treatment), he complained that he had been assaulted after his arrest and while he was in police custody and that there had been no investigation into his allegations. The Court held unanimously that there had been two violations of Article 3, in that the Turkish Government had not provided any plausible explanation of bruising on Mr Özel’s person and that an effective criminal investigation into the altercation complained of had been prevented by the provincial governor. It awarded the applicant EUR 9,000 for non-pecuniary damage and EUR 2,500 for costs and expenses (less EUR 850 paid by the Council of Europe in legal aid). (The judgment is available only in French.)

21.04.

Violation of Article 5 § 3

Çığdem v. Turkey (no. 16963/07)

Abdullah Yalçin v. Turkey (no. 2723/07)

The applicants, Abdullah Yalçin and Sadun Çığdem, are Turkish nationals who were born in 1973 and 1971 respectively and are currently detained in Diyarbakir prison (Turkey). Having been arrested and remanded in custody in the course of operations against the illegal armed organisation Hezbollah, they complained about the excessive length of their pre-trial detention, relying on Article 5§3 (right to liberty and security). In both cases the Court unanimously found a violation of Article 5§3, Mr Çığdem’s and Mr Yalçin’s detention having lasted nine years and one month and eight years and nine months respectively. Each applicant was awarded EUR 7,000 in respect of non-pecuniary damage. (The judgments are available only in French.)

Violation of Article 6 § 1 (fairness)

Miran v. Turkey (no. 43980/04)

The applicant, Murat Miran, is a Turkish national who was born in 1987 and lives in İzmir (Turkey). Relying on Article 6§1 (right to a fair hearing), he complained of the unfairness of proceedings concerning his expulsion from the Mizika training school for NCOs following a disciplinary inquiry. The Court found unanimously that there had been a violation of Article6§1 because of the failure to inform the applicant of the opinion of the Principal State Prosecutor of the Supreme Administrative Court of the Armed Forces, and the fact that he had been denied access to “classified” documents in the proceedings. The Court awarded the applicant EUR 6,500 in respect of non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

Soykan v. Turkey (no. 47368/99)

The applicant, Tugay Soykan, is a Turkish national who was born in 1980 and lives in Istanbul. He was arrested in 1996 and eventually sentenced to two years and six months’ imprisonment for assisting the illegal organisation “Revolutionary People's Liberation Party/Front” (Devrimci Halk Kurtuluş Cephesi Partisi – DHKP/C). Relying in particular on Article 6§§1 and 3 c (right to a fair trial), he complained of violations of his defence rights in the criminal proceedings against him. The Court unanimously found that there had been a violation of Article 6§3 c in conjunction with Article 6§1 as Mr Soykan had not had access to a lawyer while in police custody. It found that it was not necessary to examine the other complaints, under Articles 6 and 14, and declared the remainder of the application inadmissible. The applicant was awarded EUR 2,000 in respect of non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Topal v. Turkey (no. 3055/04)

The applicant, Mücahit Topal, is a Turkish national who was born in 1982 and lives in Ankara. Relying in particular on Article 6§1 (right to a fair hearing), he complained of the unfairness of proceedings concerning his expulsion from the Beytepe special gendarmerie school following a secret investigation carried out by the competent authorities. The Court unanimously found a violation of Article 6§1 because the applicant had been denied access to “classified” documents in the proceedings before the Supreme Administrative Court of the Armed Forces. It awarded him EUR 6,500 in respect of non-pecuniary damage and EUR 2,000 for costs and expenses. (The judgment is available only in French.)

Repetitive cases

Violation of Article 6 § 1 (fairness)

Violation of Article 1 of Protocol No. 1

Kurt and Fırat v. Turkey (no. 26828/03)

In this case the Court found the above violations concerning the authorities’ delay in paying an additional award of compensation for expropriation.

Violation of Article 6 § 1 (length)

Coşkun v. Turkey (no. 620/03)
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Press release issued by the Registrar

CHAMBER JUDGMENT
ENERJI YAPI-YOL SEN v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Enerji Yapi-Yol Sen v. Turkey (application no. 68959/01), concerning a ban preventing public-sector employees from taking part in a one-day national strike in support of the right to a collective-bargaining agreement. 

(The judgment is available only in French.)

The Court unanimously found a violation of Article 11 (freedom of assembly and association) of the European Convention on Human Rights. In application of Article 41 (just satisfaction) of the Convention, it awarded the applicant union 1,500 euros (EUR) 
for costs and expenses. 

1.Principal facts

Enerji Yapı-Yol Sen is a union of civil servants which was founded in 1992 and is active in the fields of land registration, energy, infrastructure services and motorway construction. It is based in Ankara and is a member of the Federation of Public-Sector Trade Unions. 

On 13 April 1996 the Prime Minister’s Public-Service Staff Directorate published circular no.1996/21, which, inter alia, prohibited public-sector employees from taking part in a national one-day strike organised in connection with events planned by the Federation of Public-Sector Trade Unions to secure the right to a collective-bargaining agreement.

On 18 April 1996 some of the trade union’s board members took part in the strike and received disciplinary sanctions as a result. 

Appeals lodged by Enerji Yapı-Yol Sen were dismissed, the Turkish courts considering in particular that the aim of the impugned circular was to remind public servants of the legislative provisions governing the conduct expected of them.

2.Procedure and composition of the Court

The application was lodged with the Court on 1 September 2000 and declared partly admissible on 31 January 2008.

Judgment was given by a Chamber of seven judges, composed as follows:

Josep Casadevall (Andorra), President,
Corneliu Bîrsan (Romania),
Boštjan M. Zupančič (Slovenia),
Alvina Gyulumyan (Armenia),
Egbert Myjer (the Netherlands),
Ineta Ziemele (Latvia),
Işıl Karakaş (Turkey), judges,

and also Santiago Quesada, Section Registrar.

3.Summary of the judgment2 

Complaint

Relying on Article11, Enerji Yapı-Yol Sen alleged that the Turkish authorities had breached its right to trade-union freedom. 

Decision of the Court

Concerning the general principles relating to the obligations incumbent on the States under Article11, the Court referred to its case-law set out in its Grand Chamber judgment in the case of Demir and Baykara v. Turkey (12 November 2008, application no. 34503/97). It pointed out, inter alia, that the impugned circular had been adopted five days before the action planned by the Federation of Public-Sector Trade Unions, at a time when work was under way to bring Turkey’s legislation into line with international conventions on the trade-union rights of State employees and the legal situation of public servants was unclear.

The Court acknowledged that the right to strike was not absolute and could be subject to certain conditions and restrictions. However, while certain categories of civil servants could be prohibited from taking strike action, the ban did not extend to all public servants or to employees of State-run commercial or industrial concerns. In this particular case the circular had been drafted in general terms, completely depriving all public servants of the right to take strike action. 

Furthermore, there was no evidence that the national action day on 18 April 1996 had been prohibited. In joining in the action the members of the applicant trade union had simply been making use of their freedom of peaceful assembly. In the Court’s view the disciplinary actiontaken against them on the strength of the circular was capable of discouraging trade-union members and others from exercising their legitimate right to take part in such one-day strikes or other actions aimed at defending their members’ interests. Furthermore, the Turkish Government had failed to justify the need for the impugned restriction in a democratic society. 

The Court found that the adoption and application of the circular did not answer a “pressing social need”and that there had been disproportionate interference with the applicant union’s rights. There had therefore been a violation of Article 11.

28.04.

No violation of Article 3

Ersoy and Aslan v. Turkey (no. 16087/03)

The applicants, Hasim Özgür Ersoy and Korkmaz Aslan, are Turkish nationals who were born in 1978 and 1979 and live in Istanbul and Edirne respectively. Relying in particular on Article 3 (prohibition of torture), they alleged that they had suffered ill-treatment at the hands of the security forces dispersing a demonstration in which they had been taking part, and subsequently in the van in which they had been taken to the police station. After having taken evidence from the police officers, the Istanbul public prosecutor’s office had discontinued the proceedings in a judgment subsequently upheld by the Assize Court. The Court held by four votes to three that there had been no violation of Article3, as there was insufficient evidence to establish “beyond reasonable doubt” that the applicants’ injuries had resulted from the actions of State agents performing their duties. (The judgment is available only in French.)

Violation of Article 6 §§ 1 and 3 (c) (fairness)

Gülecan v. Turkey (no. 23904/03)

The applicant, Mahmut Gülecan, is a Turkish national who was born in 1989. In 2002 he was sentenced to imprisonment for being a member of an illegal organisation. He alleged that he had been convicted on the strength of a statement obtained from him in police custody, in the absence of his lawyer. He also submitted that the Court of Cassation had upheld the judgment against him without having sent him a copy of the opinion of the Principal Public Prosecutor at that court. He relied in particular on Article 6 (right to a fair trial). The Court held unanimously that there had been a violation of Article 6§§1 and3(c) in that the Principal Public Prosecutor’s opinion had not been communicated to the applicant and he had been deprived of legal assistance while in police custody. It awarded the applicant EUR1,000 for non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in French.)

Violations of Article 3 (treatment and investigation)

Kelekçier v. Turkey (no. 5387/02)

The applicant, Sidik Kelekçier, is a Turkish national who was born in 1947 and lives in Diyarbakır. He alleged that had been ill-treated by the security forces who had come to his home to arrest his brother, wanted on suspicion of fraud. Relying in particular on Article 3 (prohibition of torture), the applicant alleged that he had been beaten on the way to, and subsequently at, the police station where he had been taken for questioning.

The Court held by six votes to one that there had been a violation of Article 3 on account of the Government’s failure to provide a plausible explanation of the injuries observed on the applicant’s body, and unanimously that there had been a violation of Article 3 on account of the lack of an effective investigation into the applicant’s complaint. The Court awarded the applicant EUR8,000 for non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (length)

Kuyu v. Turkey (no. 1180/04)

The applicant, Yadigar Kuyu, is a Turkish national who was born in 1958 and was being held in Ermenek prison (Karaman) when the application was lodged. Relying on Article 6 § 1 (right to a fair hearing within a reasonable time), he complained that the proceedings following his arrest had lasted far too long. The Court held unanimously that there had been a violation of Article6§1 on account of the excessive length of the proceedings (eight years and one month) and awarded the applicant EUR4,000 for non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in French.)

Repetitive cases

The following cases raise issues which have already been submitted to the Court.

(Four applicants) Violation of Article 6 § 1 (fairness)

Arıcı and Others v. Turkey (no. 35528/03)

In this case the Court found the above violation on account of the failure to enforce a final judicial decision awarding the applicants statutory severance pay.

05.05.

Violation of Article 6 § 1 (fairness)

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Gürsel Çelik v. Turkey (no. 5243/03)

The applicant, Gürsel Çelik, is a Turkish national who was born in 1966. At the time of his application he was serving a prison sentence for being a member of an illegal organisation, thePKK (Workers’ Party of Kurdistan). Relying on Article6§§1 and3(c) (right to a fair hearing), the applicant complained, among other things, that the criminal proceedings against him had been unfair. The Court held unanimously that there had been a violation of Article6§1 on account of the lack of independence and impartiality of the Diyarbakır National Security Court. It also held unanimously that there had been a violation of Article6§3(c) in conjunction with Article6§1 in that the applicant had been unable to obtain the assistance of a lawyer while in police custody. The Court awarded the applicant EUR1,000 for non-pecuniary damage and EUR1,000for costs and expenses. (The judgment is available only in French.)

Violation of Article 10

Violation of Article 6 § 1 (fairness)

Özer v. Turkey (nos. 35721/04 and 3832/05)

The applicant, Aziz Özer, is a Turkish national who was born in 1964 and lives in Istanbul. He is the proprietor and editor of the monthly publication Yeni Dünya İçin Çağrı (“Call for a new world”), whose registered office is in Istanbul. He also owns a publishing company, Çağrı Basın Yayın Ltd. Şti., likewise based in Istanbul. Relying on Article10 (freedom of expression), Article6§1 (right to a fair hearing) and Article1 of Protocol No.1 (protection of property), he complained about his convictions for publishing an article and printing a leaflet. The Court observed, in particular, that the article and leaflet in question amounted to political appeals and did not call for either violence or bloody revenge. It therefore considered that the interference with the applicant’s right to freedom of expression had not been “necessary in a democratic society” and held unanimously that there had been a violation of Article10. It also held unanimously that there had been a violation of Article6§1 as regards the applicant’s complaint about the non-communication of the public prosecutor’s opinion, and that it was not necessary to examine separately the complaint under Article1 of Protocol No.1. The Court awarded the applicant EUR3,600 for pecuniary damage, EUR2,000 for non-pecuniary damage and EUR2,000 for costs and expenses. (The judgment is available only in French.)

26.05.

Esat Bayram v. Turkey (no. 75535/01)

The applicant, Esat Bayram, is a Turkish national who was born in 1973 and lives in Istanbul. The case concerned Mr Bayram’s allegation that his 20-year-old brother, Halim Bayram, called up for compulsory military service, was shot and killed by his superior, despite the official conclusion that he had committed suicide. He also alleged that his brother had not received adequate medical care in çanakkale Military Hospital and that the investigation into his death had been inadequate. He relied in particular on Article2 (right to life). The Court found that Mr Bayram’s brother had been transferred to the Çanakkale Military Hospital immediately after the incident, where he had undergone an operation, and concluded that there had been no shortcomings on the part of the authorities in providing adequate medical treatment to him. The investigation, however, had revealed some serious inconsistencies and deficiencies, in violation of Article2. The Court awarded MrBayram EUR5,000 in respect of non-pecuniary damage and EUR1,500 for costs and expenses. (The judgment is available only in English.)

Violation of Article 5 §§ 1, 4 and 5

Naif Demirci v. Turkey (no. 17367/02)

The applicant, Naif Demirci, is a Turkish national who was born in 1956 and lives in Diyarbakır (Turkey). In 2001 he was taken into police custody in the course of an investigation into an illegal organisation, the PKK (Workers’ Party of Kurdistan). He complained, in particular, under Article 5 (right to liberty and security) of his arrest without reasons being given and of the length of his detention in police custody. The Court held unanimously that there had been a violation of Article 5 §§ 1, 4 and 5, as the applicant had been held in a situation amounting to police custody for nine days and had had no access to remedies or compensation. The Court considered it unnecessary to rule separately on the applicant’s complaint under Article 5 § 3. Mr Demirci was awarded EUR4,500 for non-pecuniary damage. (The judgment is available only in French.)

02.06.

Demirören v. Turkey (no. 583/03) 

The applicant, Mehmet Demirören, is a Turkish national who was born in 1960 and has lived in France since 2002. In 1981 he was arrested on suspicion of belonging to an illegal armed organisation. He was convicted and sentenced to 15 years’ imprisonment in 1986, but in 2001 he was acquitted by the Assize Court, the decision being notified to him in February 2004. Relying on Article6§1 (right to a fair trial within a reasonable time), MrDemirören complained about the length of the proceedings against him. The Court held unanimously that there had been a violation of Article6§1, the proceedings having lasted for some 14 years and five months for two levels of jurisdiction. The applicant had not claimed just satisfaction. (The judgment is available only in French.)

Violations of Article 6 § 1 (length and fairness)

Tamer Aslan and Others v. Turkey (no. 1595/03)

The applicants, Tamer Aslan, Mehmet Ali Şeker, Ziver Kartal and Gül Aslan, are Turkish nationals who were born in 1966, 1965, 1972 and 1974 respectively. In 2000 they were given prison sentences ranging from 12years and 6months to life. Relying on Article6§1 (right to a fair trial), the applicants complained in particular about the presence of a military judge on the bench for part of the proceedings against them, and about the length of those proceedings. The Court held unanimously that there had been a violation of Article6§1 on account of the excessive length of the proceedings – which lasted for between five and nine years depending on the applicant – and because the State Security Court had lacked independence and impartiality. The applicants had not claimed just satisfaction within the allotted time. However, the Court took the view that in principle the most appropriate redress would be a retrial of the applicants, in due course, by an independent and impartial tribunal. (The judgment is available only in French.)

Violation of Article 6 § 1 (length)

Yılmaz Bozkurt v. Turkey (no. 21213/03)

The applicant, Yılmaz Bozkurt, is a Turkish national who was born in 1958 and lives in Diyarbakır (Turkey). He was arrested on suspicion of belonging to the illegal organisation PKK (Kurdistan Workers’ Party) and in 1997 was sentenced to life imprisonment by the State Security Court, a sentence later reduced to 12years and 6months by the Assize Court. He complained, among other things, relying on Article6§1 (right to a fair trial within a reasonable time), about the length of the criminal proceedings against him. The Court held unanimously that there had been a violation of Article6§1 on account of the excessive length – about 14years – of those proceedings, and awarded the applicant EUR10,000 in respect of non-pecuniary damage, with EUR500 for costs and expenses (The judgment is available only in French.)
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CHAMBER JUDGMENT
OPUZ v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Opuz v. Turkey (application no. 33401/02) concerning the Turkish authorities’ failure to protect the applicant and her mother from domestic violence.

The Court held unanimously that:

there had been a violation of Article 2 (right to life) of the European Convention on Human Rights in respect of the applicant’s mother who was killed by the applicant’s ex-husband despite the fact that the domestic authorities had been repeatedly alerted about his violent behaviour;

there had been a violation of Article 3 (prohibition of torture and of inhuman and degrading treatment) on account of the authorities’ failure to protect the applicant against her ex-husband’s violent and abusive behaviour; and,

there had been a violation of Article 14 (prohibition of discrimination) read in conjunction with Articles 2 and 3 on account of the violence suffered by the applicant and her mother having been gender-based, which amounted to a form of discrimination against women, especially bearing in mind that, in cases of domestic violence in Turkey, the general passivity of the judicial system and impunity enjoyed by aggressors mainly affected women.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 30,000euros(EUR) in respect of non-pecuniary pecuniary damage and EUR6,500 for costs and expenses. (The judgment is available only in English).

1.Principal facts

The applicant, Nahide Opuz, is a Turkish national who was born in 1972 and lives in Diyarbakır (Turkey). In 1990 Ms Opuz started living with H.O., the son of her mother’s husband. Ms Opuz and H.O. got married in November 1995 and had three children in 1993, 1994 and 1996. They had serious arguments from the beginning of their relationship and are now divorced.

Between April 1995 and March 1998 there were four incidents of H.O.’s violent and threatening behaviour which came to the notice of the authorities. Those incidents involved several beatings, a fight during which H.O. pulled out a knife and H.O. running the two women down with his car. Following those assaults the women were examined by doctors who testified in their reports to various injuries, including bleeding, bruising, bumps, grazes and scratches. Both women were medically certified as having sustained life-threatening injuries: the applicant as a result of one particularly violent beating; and, her mother following the assault with the car.

Criminal proceedings were brought against H.O. on three of those occasions for death threats, actual, aggravated and grievous bodily harm and attempted murder. As regards the knife incident, it was decided not to prosecute for lack of evidence. H.O. was twice remanded in custody and released pending trial.

However, as the applicant and her mother withdrew their complaints during each of those proceedings, the domestic courts discontinued the cases, their complaints being required under Article456 §4 of the Criminal Code to pursue any further. The proceedings concerning the car incident were nevertheless continued in respect of the applicant’s mother, given the seriousness of her injuries, and H.O. was convicted to three months’ imprisonment, later commuted to a fine.

On 29 October 2001 the applicant was stabbed seven times by H.O. and taken to hospital. H.O. was charged with knife assault and given another fine of almost 840,000 Turkish lira (the equivalent of approximately EUR 385 ) which he could pay in eight instalments. In his statement to the police he claimed that he and his wife, who frequently argued about her mother interfering in their marriage, had had an argument which had got out of hand.

Following that incident, the applicant’s mother requested that H.O. be detained on remand, maintaining that on previous occasions her and her daughter had had to withdraw their complaints against him due to his persistent pressure and death threats.

In April 1998, October and November 2001 and February 2002 the applicant and her mother filed complaints with the prosecution authorities about H.O.’s threats and harassment, claiming that their lives were in immediate danger and requesting that the authorities take immediate action such as H.O.’s detention. In response to those requests for protection, H.O. was questioned and his statements taken down; he was then released.

Finally, on 11 March 2002 the applicant’s mother, having decided to move to Izmir with her daughter, was travelling in the removal van when H.O. forced the van to pull over, opened the passenger door and shot her. The applicant’s mother died instantly.

In March 2008 H.O. was convicted for murder and illegal possession of a firearm and sentenced to life imprisonment. Released pending the appeal proceedings, he claims that he killed the applicant’s mother because his honour had been at stake as she had taken his wife and children away from him and had led his wife into an immoral way of life.

In April 2008 the applicant filed another criminal complaint with the prosecution authorities in which she requested the authorities to take measures to protect her as, since his release, her ex-husband had started threatening her again, via her new boyfriend. In May and November 2008 the applicant’s representative informed the European Court of Human Rights that no such measures had been taken and the Court requested an explanation. The authorities have since taken specific measures to protect the applicant, notably by distributing her 
ex-husband’s photograph and fingerprints to police stations with the order to arrest him if he was spotted near the applicant’s place of residence.

In the meantime, in January 1998, Law no. 4320 of the Family Protection Act entered into Force in Turkey which provides for specific measures for protection against domestic violence.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 15 July 2002 and was examined for admissibility and merits at the same time.

Third-party comments were received from Interights which was given leave to intervene in the Court’s proceedings under Article 36 § 2 of the Convention (third party intervention) and Rule 44 § 2 of the Rules of Court.

A hearing was held in public in the Human Rights Building, Strasbourg, on 7 October 2008.

Judgment was given by a Chamber of seven judges, composed as follows:

Josep Casadevall (Andorra), President,
Elisabet Fura-Sandström (Sweden),
Corneliu Bîrsan (Romania),
Alvina Gyulumyan (Armenia),
Egbert Myjer (the Netherlands),
Ineta Ziemele (Latvia),
Işıl Karakaş (Turkey), judges,

and also Santiago Quesada, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant alleged that the Turkish authorities failed to protect the right to life of her mother and that they were negligent in the face of the repeated violence, death threats and injury to which she herself was subjected. She relied on Articles 2 (right to life), 3 (prohibition of torture and inhuman or degrading treatment), 6 (right to a fair trial within a reasonable time) and 13 (right to an effective remedy). She further complained about the lack of protection of women against domestic violence under Turkish domestic law, in violation of Article 14 (prohibition of discrimination).

Decision of the Court

Article 2

The Court considered that, in the applicant’s case, further violence, indeed a lethal attack, had not only been possible but even foreseeable, given the history of H.O.’s violent behaviour and criminal record in respect of his wife and her mother and his continuing threat to their health and safety. Both the applicant and her mother had suffered physical injuries on many occasions and been subjected to psychological pressure and constant death threats, resulting in anguish and fear. The violence had escalated to such a degree that H.O. had used lethal weapons, such as a knife or a shotgun. The applicant’s mother had become a target of the violence as a result of her perceived involvement in the couple’s relationship; the couple’s children could also be considered as victims on account of the psychological effects of the ongoing violence in the family home. As concerned the killing of the applicant’s mother, H.O. had planned the attack, since he had been carrying a knife and a gun and had been wandering around the victim’s house prior to the attack.

According to common practice in the member States, the more serious the offence or the greater the risk of further offences, the more likely it should be that the prosecution continue in the public interest, even if victims withdrew their complaints. However, when repeatedly deciding to discontinue the criminal proceedings against H.O., the authorities referred exclusively to the need to refrain from interfering in what they perceived to be a “family matter”. The authorities had not apparently considered the motives behind the withdrawal of the complaints, despite the applicant’s mother’s statements to the prosecution authorities that she and her daughter had felt obliged to do so because of H.O.’s death threats and pressure. It was also striking that the victims had withdrawn their complaints when H.O. had been at liberty or following his release from custody.

Despite the withdrawal of the victims’ complaints, the legislative framework should have enabled the prosecuting authorities to pursue the criminal investigations against H.O. on the basis that his violent behaviour had been sufficiently serious to warrant prosecution and that there had been a constant threat to the applicant’s physical integrity. Turkey had therefore failed to establish and apply effectively a system by which all forms of domestic violence could be punished and sufficient safeguards for the victims be provided.

Indeed, the local authorities could have ordered protective measures under Law no. 4320 or issued an injunction banning H.O. from contacting, communicating with or approaching the applicant’s mother or entering defined areas. On the contrary, in response to the applicant’s mother’s repeated requests for protection, notably at the end of February 2002, the authorities, apart from taking down H.O.’s statements and then releasing him, had remained passive; two weeks later H.O. shot dead the applicant’s mother.

The Court therefore concluded that the national authorities had not shown due diligence in preventing violence against the applicant and her mother, in particular by pursuing criminal or other appropriate preventive measures against H.O.. Nor could the investigation into the killing, to which there had been a confession, be described as effective, it having lasted so far more than six years. Moreover, the criminal law system had had no deterrent effect in the present case. Nor could the authorities rely on the victims’ attitude for the failure to take adequate measures. The Turkish authorities had therefore failed to protect the right to life of the applicant’s mother, in violation of Article 2.

Article 3

The Court considered that the response to H.O.’s conduct had been manifestly inadequate in the face of the gravity of his offences. The judicial decisions, which had had no noticeable preventive or deterrent effect on H.O., had been ineffective and even disclosed a certain degree of tolerance towards his acts. Notably, after the car incident, H.O. had spent just 25days in prison and only received a fine for the serious injuries he had inflicted on the applicant’s mother. Even more striking, as punishment for stabbing the applicant seven times, he was merely imposed with a small fine, which could be paid in instalments.

Nor had Turkish law provided for specific administrative and policing measures to protect vulnerable persons against domestic violence before January 1998, when Law No. 4320 came into force. Even after that date, the domestic authorities had not effectively applied those measures and sanctions in order to protect the applicant.

Finally, the Court noted with grave concern that the violence suffered by the applicant had not in fact ended and that the authorities continued to display inaction. Despite the applicant’s request in April 2008, nothing was done until after the Court requested the Government to provide information about the protection measures it had taken.

The Court therefore concluded that there had been a violation of Article 3 as a result of the authorities’ failure to take protective measures in the form of effective deterrence against serious breaches of the applicant’s personal integrity by her ex-husband.

Article 14

The Court first looked at the provisions related to discrimination against women and violence according to some specialised international human rights instruments, in particular the Convention for the Elimination of Discrimination Against Women and the Belem do para Convention, as well as at the relevant documents and decisions of international legal bodies, such as the United Nations Commission on Human Rights and the Inter-American Commission. It transpired from the international-law rules and principles, accepted by the vast majority of States, that the State’s failure – even if unintentional - to protect women against domestic violence breached women’s right to equal protection of the law.

According to reports submitted by the applicant drawn up by two leading non-governmental organisations, the Diyarbakır Bar Association and Amnesty International, and uncontested by the Government, the highest number of reported victims of domestic violence was in Diyarbakır, where the applicant had lived at the relevant time. All those victims were women, the great majority of whom were of Kurdish origin, illiterate or of a low level of education and generally without any independent source of income.

Indeed, the reports suggested that domestic violence was tolerated by the authorities and that the remedies indicated by the Government did not function effectively. Research showed that, despite Law no. 4320, when victims reported domestic violence to police stations, police officers did not investigate their complaints but sought to assume the role of mediator by trying to convince the victims to return home and drop their complaint. Delays were frequent when issuing and serving injunctions under Law no. 4320, given the negative attitude of the police officers and that the courts treated the injunctions as a form of divorce action. Moreover, the perpetrators of domestic violence did not receive dissuasive punishments; courts mitigated sentences on the grounds of custom, tradition or honour.

The Court therefore considered that the applicant had been able to show that domestic violence affected mainly women and that the general and discriminatory judicial passivity in Turkey created a climate that was conducive to domestic violence. Bearing that in mind, the violence suffered by the applicant and her mother could be regarded as gender-based, which constituted a form of discrimination against women. Despite the reforms carried out by the Government in recent years, the overall unresponsiveness of the judicial system and impunity enjoyed by the aggressors, as found in the applicant’s case, indicated that there was insufficient commitment to take appropriate action to address domestic violence. The Court therefore concluded that there had been a violation of Article 14, in conjunction with Articles2 and 3.

Other Articles

Given the above findings, the Court did not find it necessary to examine the same facts in the context of Articles 6 and 13.
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CHAMBER JUDGMENT
CİHAN ÖZTÜRK v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Cihan Öztürk v. Turkey (application no. 17095/03). The case concerned the sanctioning of the applicant for having written a critical article about the actions of a retired public official.

The Court held unanimously that there had been a violation of Article 10 (freedom of expression) of the European Convention on Human Rights, on account of the domestic court’s decision ordering Mr Öztürk to pay significant monetary compensation to the former director of the State postal service having limited unduly his freedom of expression.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 1,000euros(EUR) in respect of pecuniary damage. (The judgment is available only in English.)

1.Principal facts

The applicant, Cihan Öztürk, is a Turkish national who was born in 1941 and lives in Istanbul. He wrote an article in which he criticised the former director of the State postal service for having acted negligently in a project to restore a post office building with historic value. The article, published in May 2000 in a non-profit publication of the State postal service, blamed the ex-director for the dilapidated state and partial collapse of the building.

The ex-director sued the editor-in-chief of the magazine asking the court to order the magazine to publish her reply to the allegations made; the court granted her request. Subsequently, she brought a separate action for damages against Mr Öztürk and the editor-in-chief, claiming that the article was defamatory and constituted an attack on her reputation. In November 2001, the domestic court found that Mr Öztürk and the editor-in-chief had gone beyond the limits of permissible criticism in respect of the former director as they had used demeaning statements which implied that she had taken bribes. The court ordered both men to pay jointly about 500 euros in damages to her; Mr Öztürk paid about twice that sum which included the principal compensation, enforcement costs and interest. In December 2001, he appealed unsuccessfully against that court’s decision.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 24 March 2003 and was examined for admissibility and merits at the same time.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal),

Vladimiro Zagrebelsky (Italy),

Danutė Jočienė (Lithuania),

Dragoljub Popović (Serbia),

Nona Tsotsoria (Georgia),

Işıl Karakaş (Turkey), judges,


and Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Article6§1 (right to a fair hearing) and Article10 (freedom of expression), MrÖztürk complained that the domestic court’s decision ordering him to pay damages had been unfair and had unduly limited his freedom of expression.

Decision of the Court

Article 10

Considering the ironic tone of the article written by Mr Öztürk, and the fact that it had been published in a magazine whose main readers were the employees of the Postal service, the Court found that Mr Öztürk’s aim had been to raise awareness among those employees about the need to protect historic buildings. Therefore, the criticism expressed in the article had to be understood as imparting information and ideas in order to contribute to a debate on a matter of legitimate public interest. Furthermore, regard being had to the satirical character of the article, it could not be interpreted as a serious accusation of bribe-taking. Consequently, Mr Öztürk’s statements ought to have been seen as value judgments which, as a rule, were not susceptible of proof. In addition, they had been based on facts known to the public at the time given that the authorities had already brought criminal proceedings against the former director for breach of duty in the context of that building project.

The Court held that the decision of the national court ordering the editor-in-chief to publish the letter-response of the former director would have been a sufficient remedy in the circumstances of the case. Bearing in mind, however, that Mr Öztürk had been ordered to pay instead a significant amount of monetary compensation to the former director, the Court held that this had been excessive as it could have deterred others from criticising public officials and thus limited the free flow of information and ideas. There had therefore been a violation of Article 10.

Article 6 § 1

The Court held that in view of its findings under Article 10, there was no need to make a separate ruling under Article 6.

16.06.

Violation of Article 6 § 1 (length)

Alptekin v. Turkey (no. 6016/03)

İmren v. Turkey (no. 6045/04)

The applicants, Cem Alptekin and Abdullah İmren, are Turkish nationals who were born in 1955 and 1949 respectively and live in Istanbul. Relying on Article 6 § 1 (right to a fair trial within a reasonable time), both applicants complained about the length of criminal proceedings brought against them for offences including unlawfully obtaining documents belonging to the Intelligence Service in the case of Mr Alptekin, and fraudulent use of a cheque in the case of Mr İmren. The Court held unanimously that there had been a violation of Article6§1, as the proceedings had lasted approximately ten years and eleven months in the case of Alptekin and seven years and four months in the case of İmren. The Court awarded MrAlptekin EUR7,000 for non-pecuniary damage and EUR150 for costs and expenses and Mr İmren EUR4,000 for non-pecuniary damage and EUR1,000 for costs and expenses. (The judgments are available only in French.)

Violation of Article 5 §§ 3 and 4

Violation of Article 6 § 1 (length)

Aygül v. Turkey (no. 43550/04)

The applicant, Galip Aygül, is a Turkish national who was born in 1970 and lives in Istanbul. He was arrested in 1992, sentenced to life imprisonment in 2005, and released in 2007. Relying on Article 5 §§ 3 and 4 (right to liberty and security), Mr Aygül complained about the length of his pre-trial detention and the lack of a hearing before the court that had examined the objections he had filed against his detention. Under Article 6 § 1 (right to a fair trial within a reasonable time), he complained about the length of the proceedings against him, which are still pending. The Court held unanimously that there had been a violation of Article 5 § 3, as the applicant’s pre-trial detention had lasted approximately 13years and five months in total, and of Article 5 § 4 on account of the lack of a hearing before the court that had examined Mr Aygül’s objections against his detention. Lastly, the Court held unanimously that there had been a violation of Article6§1, as the proceedings had lasted 16years and eight months. The Court awarded Mr Aygül EUR5,000 for non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 5 §§ 3, 4 and 5

Aytan and Ömer Polat v. Turkey (no. 43526/02)

The applicants, Aytan Polat and her husband, Ömer Polat, are Turkish nationals who were born in 1965 and 1963 respectively and live in Diyarbakır (Turkey). Relying in particular on Article 5 (right to liberty and security), they complained about their detention in police custody. The Court held unanimously that there had been a violation of Article5§3 on account of Mr and Mrs Polat’s detention for eight days following their arrest in the course of an operation against the PKK (Workers’ Party of Kurdistan, an illegal organisation). It also held that the applicants had not had an effective opportunity to challenge the lawfulness of their detention in police custody, in breach of Article 5 § 4. The Court also found a violation of Article5 §5 in that there was no right to compensation for the breach of their rights under Article5 §§3 and4. It awarded the applicants EUR2,000 each for non-pecuniary damage and EUR1,000 jointly for costs and expenses. (The judgment is available only in French.)

Violation of Article 10

Bahçeci and Turan v. Turkey (no. 33340/03)

The applicants, Ömer Bahçeci and Fikret Turan, are Turkish nationals who were born in 1982. They were sentenced to imprisonment in May 2002 for disseminating propaganda against the unity of the Turkish nation and the territorial integrity of the State. Relying on Article 6 §1 (right to a fair trial), the applicants complained that the State Security Court had not been impartial, and under Article 10 (freedom of expression), they alleged that their criminal conviction had infringed their right to freedom of thought and expression. The Court held unanimously that there had been a violation of Article10 and declared the remainder of the application inadmissible. It awarded the applicants EUR1,500 each for non-pecuniary damage and EUR1,000 jointly for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 §§ 1 and 3 (c) (fairness)

Bilgin and Bulga v. Turkey (no. 43422/02)

Gülçer and Aslım v. Turkey (no. 19914/03)

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

Gülabi Aslan v. Turkey (no. 36838/03)

The applicants, Salih Zeki Bilgin, İlhan Bulğa, Gülabi Aslan, Mehmet Tahir Gülçer and Kasım Aslım, are five Turkish nationals. They were sentenced to imprisonment by the State Security Court for belonging to an armed gang. Relying on Article 6 §§ 1 and 3 (c) (right to a fair trial), they complained that the State Security Court had not been impartial, that the opinion of the Principal Public Prosecutor at the Court of Cassation had not been communicated to them and that they had not been assisted by a lawyer while in police custody. In the cases of Bilgin and Bulğa and Gülçer and Aslım, the Court held unanimously that there had been a violation of Article6§1 on account of the failure to communicate the Principal Public Prosecutor’s opinion. In the case of Bilgin and Bulğa, it also found a violation of the same Article on account of the presence of a military judge on the bench of the State Security Court. As regards the complaint concerning the absence of a lawyer during the applicants’ time in police custody, the Court held unanimously that there had been a violation of Article6 §3(c) in the cases of Bilgin and Bulğa and Gülçer and Aslım, and a violation of Article6 §3(c) in conjunction with Article6§1 in the case of Gülabi Aslan. The applicants were awarded EUR1,000 each for non-pecuniary damage and EUR1,000 each (with the exception of Mr Gülçer and Mr Aslım) for costs and expenses. (The judgments are available only in French.)

Violation of Article 6 §§ 1 and 3 (c) (fairness)

Violation of Article 6 §§ 1 and 3 (b) (fairness)

Karabil v. Turkey (no. 5256/02)

The applicant, Hüseyin Karabil, is a Turkish national who was born in 1971 and lives in İzmir (Turkey). An active member of HADEP (People’s Democratic Party), he was sentenced in 2000 to 12 years and six months’ imprisonment for being a member of the PKK (Workers’ Party of Kurdistan, an illegal organisation) and had his sentence reduced to six years and three months in 2005 following the entry into force of a new Criminal Code. Mr Karabil complained in general about the system of penalties for offences under the jurisdiction of the State Security Court and, relying in particular on Article 6 §§ 1 and 3 (c) and (b) (right to a fair trial), he complained about the lack of legal assistance during the preliminary investigation, the State Security Court’s consideration of a confession extracted from him by means of torture, and the failure to communicate the opinion of the Principal Public Prosecutor at the Court of Cassation on the merits of his appeal. The Court held unanimously that there had been a violation of Article6§§1 and 3(c) on account of the absence of a lawyer during the preliminary investigation and a violation of Article6§§1 and3(b) on account of the failure to communicate the Principal Public Prosecutor’s opinion. The Court awarded Mr Karabil EUR1,500 for non-pecuniary damage and EUR2,000 for costs and expenses. (The judgment is available only in French.)

Length-of-proceedings cases

In the following cases, the applicants complained in particular about the excessive length of (non-criminal) proceedings. In the cases of Abdulaziz Danış and Başaran and Others the applicants also relied on Article13 (right to an effective remedy). In the case of Kęsiccy, the Court declared inadmissible the complaint concerning the first set of proceedings.

Violation of Article 6 § 1 (length)

Erhun v. Turkey (nos. 4818/03 and 53842/07)

Violation of Article 6 § 1 (length)

Violation of Article 13

Abdulaziz Danış v. Turkey (no. 23573/02)

Başaran and Others v. Turkey (nos. 42422/04, 2102/05, 18194/05, 18772/05,

33222/05, 36990/05 and 37050/05)
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CHAMBER JUDGMENT
SORGUÇ v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Sorguç v. Turkey (application no. 17089/03). The case concerned the conviction of the applicant, a university professor, by the civil courts for allegedly denigrating a colleague in one of his academic papers.

The Court held unanimously that there had been a violation of Article 10 (freedom of expression) of the European Convention on Human Rights, on account of the excessive restrictions imposed on the applicant’s academic freedom of expression.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 3,500euros(EUR) in respect of pecuniary and non-pecuniary damage, and EUR50 for costs and expenses. (The judgment is available only in English.)

1.Principal facts

The applicant, Mr Doğan Sorguç is a professor of construction management at Istanbul Technical University. He was born in 1930 and lives in Istanbul.

At an academic conference in 1997, he distributed a paper in which he criticised the selection procedure for assistant professors, without mentioning specific names. Later that year, N.C.A., an assistant professor, brought civil proceedings for compensation against him claiming that certain comments used in that paper represented an attack on his reputation. N.C.A. was later dismissed from his academic post due to professional incompetence and personal values incompatible with the university.

The first instance court found in favour of the applicant by holding that his statements were merely a criticism of the academic system and related institutions. Following N.C.A.’s appeal, the higher court, without addressing his dismissal from the university, found against Mr Sorguç, as it considered that his speech had been an attack on N.C.A.’s reputation.

Mr Sorguç was ordered to pay 3,455,215,000 old Turkish liras (the equivalent of approximately EUR1,600) – comprising the principal compensation, interest and court fees – for the non-pecuniary damage he was found to have caused to N.C.A..

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 6 May 2003 and was examined for admissibility and merits together.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal),

Vladimiro Zagrebelsky (Italy),

Danutė Jočienė (Lithuania),

Dragoljub Popović (Serbia),

Nona Tsotsoria (Georgia),

Işıl Karakaş (Turkey), judges,

and Françoise Elens-Passos, Deputy Section Registrar,

3.Summary of the judgment2 

Complaint

Relying in particular on Article 10, the applicant complained of the domestic courts’ decisions which found him guilty of defamation.

Decision of the Court

The Court found that Mr Sorguç had expressed his opinion on an issue of public importance, namely the question of the system for appointments and promotion in universities. As he had made his statements on the basis of personal experience, and the information he had disclosed had been known already in academic circles, his speech had presented value judgments susceptible of proof, at least in part. The Turkish courts, however, had not given him the opportunity to substantiate his statements but had instead concluded that they had constituted an attack on the reputation of N.C.A. Thus, greater importance had been attached to the protection of an unnamed individual, including through the payment of rather high compensation, than to the freedom of expression that should normally have been enjoyed by an academic in a public debate. The Court underlined the importance of academic freedom, and in particular academics’ freedom to express freely their opinion about the institution or system in which they worked and freedom to distribute knowledge and truth without restriction. Accordingly, it held that there had been a violation of Article 10.

23.06.

(All the applicants) Violation of Article 5 § 3

(Four applicants) Violation of Article 6 § 1 (length)

Atsız and Others v. Turkey (no. 7987/07)

The applicants, Sedat Atsız, MehmetEmin Türk, Şerefettin Türk, Mahfuz Siğinç and Orhan Sakci, are Turkish nationals who were born in 1970, 1970, 1966, 1974 and 1970 respectively, and live in Diyarbakır (Turkey). They were taken into custody in 1994 on suspicion of membership of the PKK (Workers’ Party of Kurdistan), an illegal organisation. Relying on Article5§3 (right to liberty and security) and Article6§1 (right to a fair trial within a reasonable time), they complained of the excessive length of their detention during the judicial proceedings against them. The Court held unanimously that there had been a violation of Article5§3 as regards all the applicants on account of the excessive length – approximately 12years and five months – of their pre-trial detention. It further held unanimously that there had been a violation of Article6§1 on account of the excessive length – 15years and two months – of the proceedings that were still pending before the Court of Cassation as regards Sedat Atsız, MehmetEmin Türk, Şerefettin Türk and Mahfuz Siğinç. The Court declared inadmissible the complaint concerning the length of the proceedings regarding Orhan Sakci. In respect of non-pecuniary damage, each of the first four applicants was awarded EUR17,250, and Orhan Sakci was awarded EUR10,500. For costs and expenses, all applicants were awarded EUR170, jointly. (The judgment is available only in English.)

Violation of Article 6 § 1 (length)

Bilget v. Turkey (no. 23327/05)

The applicant, Kemal Bilget, is a Turkish national who was born in 1952 and lives in Istanbul. He was convicted in 2004 of membership of an illegal organisation, following proceedings that had begun in 1993. Relying on Article6§1 (right to a fair trial within a reasonable time), the applicant complained in particular of the length of the proceedings. The Court held unanimously that there had been a violation of Article6§ 1 on account of the excessive length of the proceedings – approximately 11years – and awarded MrBilget EUR7,000 for non-pecuniary damage and EUR500 for costs and expenses. (The judgment is available only in French.)

Violations of Article 3 (treatment and investigation)

Keser and Kömürcü v. Turkey (no. 5981/03)

The applicants are Cemal Keser and Müdet Kömürcü, Turkish nationals who were born in 1969 and 1972 respectively. They were convicted of membership of terrorist organisations and at the time of lodging their application were being held in Kocaeli F-type Prison (Turkey). On 18September 2006 the Court was informed of the death of Cemal Keser and of the decision of his widow, MrsHatun Keser, to pursue the application. Relying in particular on Article3 (prohibition of inhuman or degrading treatment), the applicants complained that they had been subjected to ill-treatment during and after their transfer to the high-security prison and that the investigations into their complaints had been ineffective. In the light of their consistent statements and all the material before it the Court considered it established that the applicants had been subjected to a series of acts of violence while in Kocaeli F-type Prison, for which the Turkish State was to be held responsible. It therefore held, by six votes to one, that there had been a violation of Article3 on account of the inhuman and degrading treatment inflicted on the applicants. It further held unanimously that there had been a violation of Article3 on account of the ineffective nature of the investigation into MrKeser’s allegations of rape, crushing of his testicles and falaka, and the allegations of assault made by both applicants against warders in Kocaeli Prison. The Court awarded EUR6,000 to MrKömürcü and EUR12,000 to MrsKeser for non-pecuniary damage and a further EUR5,000 to the latter for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 (fairness)

Öngün v. Turkey (no. 15737/02)

The applicant, Ahmet Öngün, is a Turkish national who was born in 1976 and lives in Izmir (Turkey). In 1999 he was arrested on suspicion of arson committed in protest against the arrest of the former leader of the PKK (Workers’ Party of Kurdistan), an illegal organisation. Relying on Article6§1 (right to a fair trial), MrÖngün alleged that he had been denied a fair hearing on account of the presence of a military judge on the bench of the State Security Court which had tried him. The Court held unanimously that there had been a violation of Article6§1 on account of the MrÖngün’s conviction on the basis of statements which had been obtained during the pre-trial stage in the absence of a lawyer. He was awarded EUR1,500 in respect of non-pecuniary damage. (The judgment is available only in English.)

Violation of Article 5 §§ 3, 4 and 5

Oral and Atabay v. Turkey (no. 39686/02)

The applicants, İsa Oral and Ahmet Atabay, are Turkish nationals who were born in 1973 and 1967 respectively and live in Şırnak (Turkey). They were arrested and taken into police custody in March 2002 on suspicion of being members of the PKK (Workers’ Party of Kurdistan), an illegal organisation. Relying on Article5 (right to liberty and security), the applicants complained that their detention in police custody had been excessively lengthy and unlawful and that there had been no remedy available for seeking compensation. The Court took the view that the length of time spent by the applicants in police custody – four days and two hours in the case of Ahmet Atabay and four days and four hours in the case of İsa Oral – had not satisfied the “promptness” requirement, and held that there had been a violation of Article5§3. It further found that the applicants had not been able effectively to challenge the lawfulness of their police custody, in breach of Article5§4. The Court also found a violation of Article5§5, as it was not satisfied that Turkish law afforded MrOral and MrAtabay a right to compensation for the alleged violations. It awarded the applicants EUR500 each for non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 5 §§ 3 and 4

Violation of Article 6 § 1 (length)

Veli Özdemir v. Turkey (no. 43824/07)

The applicant, Veli Özdemir, is a Turkish national who was born in 1978. In January 2003 he was taken into police custody, and subsequently into pre-trial detention, on suspicion of being a member of an illegal armed organisation. He is currently being held in Tekirdağ Prison (Turkey). Relying on Article5 (right to liberty and security) and Article6§1 (right to a fair trial within a reasonable time), the applicant complained that his detention had been excessively lengthy and unlawful, and that the length of the proceedings had been excessive. Noting in particular that the applicant had been in pre-trial detention since January 2003, a period already amounting to more than six years and four months, the Court held unanimously that there had been a violation of Articles5§3 and 6§1. It also found a violation of Article5§4 and awarded MrÖzdemir EUR8,000 in respect of non-pecuniary damage and EUR750 in respect of all costs and expenses. (The judgment is available only in French.)
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CHAMBER JUDGMENT
KARA v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Kara v. Turkey (application no. 22766/04).

The Court held unanimously that there had been a violation of Article 10 (freedom of expression) of the European Convention on Human Rights on account of the applicant’s criminal conviction for deciding to go on hunger strike and distributing leaflets in protest against F-type prisons.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 313euros(EUR) in respect of pecuniary damage and EUR2,300 for costs and expenses. It further held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant. (The judgment is available only in French.)

1.Principal facts

The applicant, Mrİsmail Kara, is a Turkish national who was born in 1953 and lives in Istanbul. He is the president of Anadolu TAYAD, the Anatolian Solidarity Association for Prisoners’ Families (Anadolu Tutuklu ve Hükümlü Aileleri Yardımlaşma Derneği).

On 29 November 2000 the association’s executive committee decided to go on hunger strike to support the similar action taken by prisoners in protest at their transfer to F-type prisons.

The Üsküdar public prosecutor’s office instituted criminal proceedings against Mr Kara on 8 February 2001, on the basis of the Associations Act (Law no. 2908).

On 27 December 2002 the Criminal Court found Mr Kara guilty of organising a hunger strike and distributing leaflets and sentenced him to six months’ imprisonment, which was later commuted to a criminal fine. The judgment was upheld by the Court of Cassation.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 2 June 2004. It was decided that the admissibility and merits of the case would be examined at the same time.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Article 10, the applicant alleged that his criminal conviction for distributing leaflets and deciding to go on hunger strike had infringed his freedom of expression.

Decision of the Court

The interference with the applicant’s freedom of expression as a result of his criminal conviction had had a basis in law and pursued the legitimate aim of preventing disorder.

Mr Kara had been seeking to raise public awareness of issues that had already been brought to public attention by the mass media, namely hunger strikes in prisons and detention conditions in F-type prisons, in which, under the new prison regime, dormitories had been replaced by living units for one to three prisoners.

His actions – distributing leaflets and the hunger strike – had not incited the public to go on hunger strike or use violence but had been carried out to show solidarity with prisoners, among them a close relative of his, on a matter of topical interest in Turkish society.

Mr Kara’s criminal conviction had therefore been disproportionate to the aim pursued and had not been necessary in a democratic society, in breach of Article 10.

30.06.

Violation of Article 5 § 3

Fırat v. Turkey (no. 37291/04)

The applicant, Mehmet Fırat, is a Turkish national who was born in 1961 and lives in Istanbul. In September 2005 Mr Fırat was arrested and then remanded in custody on suspicion of membership of an organised criminal gang and kidnapping. Released pending trial in November 2005, the case is currently still pending before the Court of Cassation. Relying on Article5§3 (right to liberty and security), he complained about the excessive length of his pre-trial detention. The Court held unanimously that there had been a violation of Article5§3 on account of the fact that the overall period – just over four years – of the applicant’s pre-trial detention had not been justified. MrFırat was awarded EUR2,000 in respect of non-pecuniary damage. (The judgment is available only in English.)

Violations of Article 3 (treatment and investigation)

Füsun Erdoğan and Others v. Turkey (no. 16234/04)

The applicants, Füsun Erdoğan, İbrahim Çiçek, Birol Paşa and Delil İldan, are Turkish nationals who were born in 1960, 1956, 1967 and 1973 respectively. In March 1996 they were arrested and taken into police custody as part of an investigation into the MLKP (Marxist Leninist Communist Party). Relying on Articles 3 (prohibition of inhuman or degrading treatment) and 13 (right to an effective remedy), the applicants alleged that they had been tortured while in police custody and complained that they did not have an effective remedy in respect of their allegations of ill-treatment. Under Article 6 § 1 (right to a fair trial within a reasonable time), they also complained of the excessive length of the proceedings they had brought against the officers responsible for their police custody. The Court concluded unanimously that there had been a violation of Article 3 on account of the torture to which the applicants had been subjected. It also found, with regard to the investigation conducted into the applicants’ allegations, that the Turkish authorities could not be considered to have acted with sufficient promptness or reasonable diligence, and accordingly concluded that there had been a further violation of Article 3. It also held that it was not necessary to rule separately on the remainder of the complaints. It awarded each of the applicants EUR 10,000in respect of non-pecuniary damage and EUR 10,000 jointly for costs and expenses. (The judgment is available only in French.)

07.07.

Violation of Article 5 § 3

Violation of Article 6 § 1 (length)

Akyaz v. Turkey (no. 6178/04)

The applicant, İhsan Akyaz, is a Turkish national who was born in 1971. Suspected of belonging to the PKK (the Workers’ Party of Kurdistan), an illegal organisation, he was arrested and taken into police custody in 1996. Since then he has been awaiting the outcome of criminal proceedings. Relying in particular on Article 5 § 3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), he complained about the length of his pre-trial detention and of the criminal proceedings. The Court held unanimously that there had been a violation of Article 5 § 3 on account of the excessive length – more than seven years and seven months – of his pre-trial detention. It further found, unanimously, that there had been a violation of Article 6 § 1 on account of the length – more than 13 years – of the proceedings still pending before the domestic courts. Mr Akyaz was awarded EUR12,500 for non-pecuniary damage and EUR1,500 for costs and expenses (The judgment is available only in French.)

Violation of Article 5 §§ 3 and 4

Violation of Article 6 § 1 (length)

Cahit Demirel v. Turkey (no. 18623/03)

The applicant, Cahit Demirel, is a Turkish national who was born in 1972 and lives in Batman (Turkey). Mr Demirel was arrested in April 1996 on suspicion of involvement in the PKK (the Workers’ Party of Kurdistan), an illegal organisation. He was released pending trial in May 2003. The proceedings against him were ultimately terminated in May 2005 on the ground that the statutory time-limit had expired. Relying on Article5§§3 and4 (right to liberty and security) and Article6§1 (right to a fair trial within a reasonable time), the applicant complained about the excessive length of his detention pending trial as well as of the criminal proceedings against him and the fact that there was no effective remedy to challenge the decisions which ordered his continued detention. The Court held unanimously that there had been a violation of Article5§§3 and4 on account of the length of MrDemirel’s detention pending trial which had lasted nearly six years and four months, and the lack of an effective remedy for him to challenge the lawfulness of his detention. Moreover, the Court found that the violations of Article 5§§3 and4 found in this case originated in widespread and systemic problems arising out of the malfunctioning of the Turkish criminal justice system and the state of the relevant Turkish legislation, and reiterated that Turkey had a legal obligation to adopt the necessary measures in order to put an end to the violations found and redress as far as possible their effects. The Court also held that there had been a violation of Article6§1 on account of the excessive length – nine years and one month – of the criminal proceedings. MrDemirel was awarded EUR7,000 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in English.)

Violation of Article 6 § 1 (fairness)

Violation of Article 6 § 1 in conjunction with Article 6 § 3 (c)

Tağaç and Others v. Turkey (no. 71864/01)

The applicants, Sevgi Tağaç, Cihan Kırmızıgül, Mehmet Akbaba, Evrim Sarısaltıkoğlu and Suna Yaşar, are Turkish nationals who were born in 1967, 1978, 1979, 1973 and 1965, respectively. They all live in Istanbul, except for MsYaşar who lives in Allschwill (Switzerland). In February 1999 the applicants were convicted of membership of an illegal armed organisation, the MLKP-K (Marxist-Leninist Communist Party Foundation) and sentenced to between eight and 12 years’ imprisonment each. Relying on Article6 § 1 (right to a fair trial) and § 3 (c) (right to legal assistance of own choosing), they complained about the lack of independence and impartiality of the Istanbul State Security Court which had tried and convicted them as well as of the lack of legal assistance while they had been in police custody. The Court held unanimously that there had been a violation of Article6§1 on account of the presence of a military judge on the bench of the Istanbul State Security Court, and a violation of Article6§1 in conjunction with Article6§3(c) on account of the lack of effective legal assistance during their detention in police custody. The Court awarded each applicant EUR1,500 in respect of non-pecuniary damage and EUR2,600, jointly, for costs and expenses. (The judgment is available only in English.)

Violations of Article 3 (treatment and investigation)

Yerdelenli v. Turkey (no. 41253/04)

The applicant, Serkan Yerdelenli, is a Turkish-American national who was born in 1972. Relying on Article 3 (prohibition of inhuman or degrading treatment), he complained that he had been ill-treated while in police custody at the Kadıköy security police headquarters and that the police officers responsible for his custody had benefitted from impunity. The Court held unanimously that there had been a violation of Article 3, in respect of both the ill-treatment and the lack of an effective investigation into the complaint, and awarded Mr Yerdelenli EUR10,000 in respect of non-pecuniary damage (The judgment is available only in French.)

16.07.

Violations of Article 3 (treatment and investigation)

Yananer v. Turkey (no. 6291/05)

The applicant, Bülent Yananer, is a Turkish national who was born in 1976 and lives in Bodrum. He complained that he had been subjected to ill-treatment while in police custody and that the authorities had failed to conduct an effective investigation into his allegations. He relied in particular on Article3 (prohibition of inhuman or degrading treatment). The Court held unanimously that there had been violations of Article3 on account of the ill-treatment sustained by the applicant in police custody, and the shortcomings of the investigations into his complaints of ill-treatment. TheCourt further considered thatthere was no need to examine the complaint separately under Articles6 and 13. MrYananer was awarded EUR10,000 in respect of non-pecuniary damage. (The judgment is available only in English.)

Violations of Article 3 (treatment and investigation)

Violation of Article 13

Ali Yavuz v. Turkey (no. 35160/05)

The applicant, Ali Yavuz, is a Turkish national who was born in 1963 and lives in Bursa. He complained that he had been subjected to ill-treatment while in police custody and thatthe ensuing criminal proceedings had been ineffective due to the acquittal of the accused police officers on statutory time limitation grounds. He further alleged that it had not been possible for him to seek compensation before the civil courts. He relied in particular on Articles3 (prohibition of inhuman or degrading treatment) and 13 (right to an effective remedy). The Court held unanimously that there had been violations of Article3 on account of the ill-treatment sustained by the applicant in police custody, and the acquittal of the accused police officers by domestic courts due to statutory time limitations. It further held unanimously that there had been a violation of Article13 on account of the lack of an effective remedy for Mr Yavuz to obtain compensation for the alleged violations. TheCourt further considered thatthere was no need to examine the complaint separately under Articles6 and 14. MrYavuz submitted his claims for just satisfaction out of time. (The judgment is available only in English.)

Violation of Article 6 § 1 (length)

Violation of Article 13

Daneshpayeh v. Turkey (no. 21086/04)

The applicant, Davud Daneshpayeh, is a Turkish national who was born in 1946 and lives in Adana (Turkey). Relying in particular on Article 6§1 (right to a fair hearing within a reasonable time) and Article13 (right to an effective remedy), he complained that the length of civil court proceedings against him had been excessive and that no remedy had been available by which to challenge that length. The Court held that there had been a violation of Articles6§1 and 13. Referring to Article 46 (binding force and execution of judgments), the Court, pointing out that the violation of Article 13 had occurred because there was no national court before which the applicant could complain about the length of judicial proceedings, held that the most appropriate means of putting an end to the violation found would be to bring the domestic law into line with Article 13 of the Convention. It also referred to its case-law on the subject and drew the Government’s attention to the relevant texts adopted by the Committee of Ministers of the Council of Europe (which supervises the execution of judgments), in particular regarding judgments revealing an underlying systemic problem and regarding the improvement of domestic remedies. The applicant did not lodge any claim for just satisfaction. (The judgment is available only in French.)

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

Çimen Işık v. Turkey (no. 12550/03)

Elçiçek and Others v. Turkey (no. 6094/03)

The applicants, Çimen Işık, Hadi Elçiçek, Kulink Sevilgen and Salih Tuğrul, are Turkish nationals who were born in 1979, 1968, 1961 and 1956 respectively. They were convicted of various offences related to their membership of the PKK (Kurdistan Workers’ Party), an illegal organisation. Relying on Article 6 §§ 1, 3 (c) and 3 (d) (right to a fair trial), they complained that they had had no legal assistance during their police custody. Ms Işık also complained that she had been unable to obtain the examination of witnesses on her behalf. The Court held that there had been a violation of Article6§3(c) taken together with Article6§1 because they had not had a lawyer during their police custody. It also held that, in the case of Çimen Işık, it was not necessary to examine the complaint lodged under Article6§3(d). The Court awarded each of the applicants EUR1,000 for non-pecuniary damage. (The judgments are available only in French.)

Violation of Article 5 § 3

Mücek v. Turkey (no. 7605/05)

The applicant, Ahmet Akif Mücek, is a Turkish national who was born in 1960 and lives in Kandıra (Turkey). Relying on Article5§3 (right to liberty and security), he complained about the length of his pre-trial detention on suspicion of membership of an illegal organisation (the Dev-Yol, “Revolutionary Way”). The Court held unanimously that there had been a violation of Article5§3 on account of the excessive length – 11years – of MrMücek’s pre-trial detention, and awarded him EUR9,000 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in English.)

589

21.07.2009

Press release issued by the Registrar

CHAMBER JUDGMENT
OSMANAĞAOĞLU v. TURKEY

The European Court of Human Rights has today notified in writing its Chamber judgment1 in the case of Osmanağaoğlu v. Turkey (application no. 12769/02). The Court held unanimously that there had been a violation of Article 6 §§ 1 and 3 (d) (right to a fair trial) of the European Convention on Human Rights on account of the applicant’s criminal conviction in the aftermath of the “Bahçelievler massacre”.

The applicant had not submitted a claim under Article 41 (just satisfaction) of the Convention. The Court observed that where an individual had been convicted following proceedings that had entailed breaches of the requirements of Article 6, a retrial or the reopening of the case represented in principle an appropriate way of redressing the violation. (The judgment is available only in French.)

1.Principal facts

The applicant, Ünal Osmanağaoğlu, is a Turkish national who was born in 1956 and is currently in Metris Prison (in Turkey).

On 3 October 1978, during a spate of terrorist acts in Turkey, the president of the local branch of a right-wing party and his son were murdered in Istanbul. On 9October 1978 seven young left-wing extremists were killed in a flat in Ankara, in what became known as the “Bahçelievler massacre”, believed to have been organised by a secret nationalist group out of revenge for the murders committed on 3 October.

In the course of the investigations the military prosecutor’s office identified fourteen persons, including the applicant, who were suspected of being involved in the killings; three successive sets of criminal proceedings were instituted in the case.

The first concerned nine of the fourteen persons identified, who were brought before the martial-law court. The applicant, however, had absconded. In a statement taken in December 1978 one of the suspects concerned, D.D., said that the applicant had been in the vehicle from which three individuals had got out and made their way to the flat on the evening of the killings. In June 1979 D.D. alleged that he had been interrogated under torture – producing a medical report in support of his assertion – and forced to sign records drawn up by the police. The judges discredited D.D.’s statements with the exception of the one given the day after the events, finding that they were intended to create a diversion.

The second set of proceedings, instituted in 1986, made no mention of any involvement of Mr Osmanağaoğlu.

The third set of proceedings, before the Assize Court, were instituted in 1995 against the applicant, who was arrested in 1999 after nineteen years on the run. The Assize Court found that Mr Osmanağaoğlu had taken part in the massacre as the principal. It based its finding in particular on the incriminating statements by D.D. and also those by M.Y., who had been questioned at Mamak Military Prison in the context of his own trial and who likewise had subsequently complained of ill-treatment, substantiated by medical evidence. On 15 February 2001 the applicant was given seven death sentences, one for each murder. This ruling was upheld by the Court of Cassation in June 2001.

Following the abolition of the death penalty in peacetime in Turkey in 2002, the applicant’s sentence was commuted to life imprisonment, with ineligibility for parole during the first twenty-five years. His sentence was reduced to forty years in October 2007.

2.Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 14 December 2001. It was decided that the admissibility and merits would be examined at the same time.

Judgment was given by a Chamber of seven judges, composed as follows:

Josep Casadevall (Andorra), President,
Elisabet Fura-Sandström (Sweden),
Boštjan M. Zupančič (Slovenia),
Ineta Ziemele (Latvia),
Luis López Guerra (Spain),
Işıl Karakaş (Turkey),
Ann Power (Ireland), judges,

and also Santiago Quesada, Section Registrar.

3.Summary of the judgment2 

Complaints

Relying in particular on Article 6 §§ 1 and 3 (d), Mr Osmanağaoğlu complained that he had been convicted on the basis of an arbitrary assessment of evidence extracted from two of his co-accused under torture, and that he had never been able to contest that evidence.

Decision of the Court

The statements in issue, on which the Court did not express an opinion, had been obtained in Mr Osmanağaoğlu’s absence, at the preliminary investigation stage. However, it had been of crucial importance for the applicant to be able to examine the witnesses against him, D.D. and M.Y., in view of the sentence he faced and the uncertain reliability of their statements.

The Court noted the discrepancies both in D.D.’s various statements and in the courts’ interpretation of them, but observed above all that D.D. had been questioned while being held incommunicado in police custody for six days, and that M.Y. had given evidence from the military prison where he was being held pending his trial in the martial-law court. The Court further noted that, having implicated the applicant, the witnesses had later explicitly retracted their statements, alleging that they had been interrogated under torture and lodging criminal complaints on that account, supported by medical evidence.

The judges had not assessed the effect of the admission of such statements on the fairness of the applicant’s trial. They had failed to re-examine D.D. and M.Y. to assess their credibility and to hold an adversarial hearing at which the defence could have questioned their versions of events. The Court concluded that this restriction of the rights of the defence had amounted to a violation of Article 6§§1 and3(d).

21.07.

Violation of Article 5 § 3

Dün v. Turkey (no. 17727/02)

The applicant, Özgür Dün, is a Turkish national who was born in 1984 and lives in Diyarbakır (Turkey). He was arrested and taken into police custody three times between April2000 and December2001 on suspicion of being a member of the PKK (Workers’ Party of Kurdistan), an illegal organisation. Relying in particular on Article 5 § 3 (right to liberty and security), he complained of the length of his periods in police custody. The Court held unanimously that there had been a violation of Article5§3 in respect of the applicant’s time in police custody between 16 and21August 2001, and awarded him EUR500 for non-pecuniary damage. (The judgment is available only in French.)

Violation of Article 6 § 1 (length)

Koç and Yürek v. Turkey (no. 15179/02)

The applicants, Ali Koç and Yılmaz Yürek, are two Turkish nationals. They were born in 1971 and 1972 respectively and live in Gaziantep (Turkey). In January 1993 they were remanded in custody on suspicion of being members of the PKK (Workers’ Party of Kurdistan), an illegal organisation, and of carrying out attacks on police officers. They were subsequently found guilty as charged. Relying mainly on Article 6 § 1 (right to a fair hearing within a reasonable time), they complained in particular of the length of the criminal proceedings against them.

Pehlivanoğlu v. Turkey (no. 45873/05)

The applicant, Koray Pehlivanoğlu, is a Turkish national who was born in 1954 and lives in Ankara. He was remanded in custody in 1980, released in 1981 and acquitted in 1983. In June 1998 he instituted proceedings against the Treasury, seeking compensation for the damage resulting from his detention. His claim was dismissed in a decision which the Court of Cassation upheld in May 2006. Relying on Article 6 § 1 (right to a fair hearing within a reasonable time), Mr Pehlivanoğlu complained of the length of those proceedings.

In both these cases the Court held unanimously that there had been a violation of Article 6 §1 as the proceedings had lasted approximately eight years and seven months in the case of Koç and Yürek, and seven years and 11 months in the case of Pehlivanoğlu. In respect of non-pecuniary damage, the Court awarded EUR3,000 to each of the applicants in Koç and Yürek, and EUR1,000 to Mr Pehlivanoğlu. (The judgments are available only in French.)

Violations of Article 3 (treatment and investigation)

Violation of Article 13

Müdet Kömürcü v. Turkey (No. 2) (no. 40160/05)

The applicant, Müdet Kömürcü, is a Turkish national who was born in 1972 and lives in Istanbul. Relying on Articles3 (prohibition of inhuman or degrading treatment), 6 (right to a fair trial) and13 (right to an effective remedy), he complained of having been tortured in late November 1997 during his detention in police custody on suspicion of his involvement in a terrorist organisation and that the authorities had failed to carry out an effective investigation capable of establishing the facts and punishing those responsible for torturing him. He also complained that he had been denied the right to seek compensation before the civil courts as the criminal proceedings against the police officers had been dismissed for exceeding the statutory time-limit. The Court held unanimously that there had been two violations of Article3 on account of the ill-treatment to which Mr Kömürcü had been subjected while in police custody and on account of theacquittal of the accused police officers by domestic courts due to statutory time-limitations. The Court also held unanimously that there had been a violation of Article13 on account of the impossibility for the applicant to obtain compensation for the alleged violations. Mr Kömürcü was awarded EUR10,000 in respect of non-pecuniary damage and EUR2,000 for costs and expenses. (The judgment is available only in English.)

Violation of Article 6 § 1 (length)

Two violations of Article 13

Violation of Article 1 of Protocol No. 1

Okçu v. Turkey (no. 39515/03)

The applicant, Hadin Okçu, is a Turkish national who was born in 1955 and lives in Diyarbakır (Turkey). While working as a district watchman for the Diyarbakır police headquarters he was wounded by a bullet fired by armed robbers. As a result he was compelled to take early retirement, in 1991. Relying on Article 6 § 1 (right to a fair hearing within a reasonable time) and Article 1 of Protocol No. 1 (protection of property), MrOkçu complained of the loss in value of the compensation awarded to him by the domestic courts following proceedings he considered to be excessively lengthy. Relying also on Article13 (right to an effective remedy), he complained that he had not had effective remedies in domestic law by which to complain of the length of the proceedings and secure redress for the depreciation in value of his compensation. The Court held unanimously that there had been a violation of Article6§1 as the proceedings had lasted more than fifteen years before five tribunals at two levels of jurisdiction. It also found a violation of Article 1 of Protocol No.1 on account of the considerable loss in value of the compensation awarded by the domestic courts after fifteen years and four months of proceedings. In addition, it found two violations of Article13 on account of the lack of effective remedies in Turkish law by which the applicant could have complained of the excessive length of the domestic proceedings and obtained redress for the loss in value of his compensation. The Court awarded MrOkçu EUR40,000 for pecuniary damage, EUR16,000 for non-pecuniary damage and EUR240 for translation costs. (The judgment is available only in French.)

28.07.

Violations of Article 3 (treatment and investigation)

Ersoy v. Turkey (no. 43279/04)

The applicant, Haşim Özgür Ersoy, is a Turkish national who was born in 1978 and lives in Istanbul. In September 2001 he was arrested and allegedly ill-treated by the police while on his way to a demonstration organised by a human rights association. Relying on Article3 (prohibition of inhuman or degrading treatment), he complained in particular that he had suffered ill-treatment at the hands of the police and that there had been no effective investigation into the matter, and under Article 11 (freedom of assembly and association) he complained of interference with his freedom of peaceful assembly. The Court held unanimously that there had been a violation of Article3 in respect of both the treatment inflicted on Mr Ersoy, which it considered inhuman, and the lack of an effective investigation into the matter, the independence and impartiality of the investigators being open to doubt. It awarded MrErsoy EUR10,000 in respect of non-pecuniary damage and declared the remainder of the application inadmissible. (The judgment is available only in French.)

No violation of Article 3 (treatment)

Violation of Article 3 (investigation)

Violation of Article 6 § 1 (fairness)

Violation of Article 6 § 1 in conjunction with Article6 § 3 (c) (fairness)

Gök and Güler v. Turkey (no. 74307/01)

The applicants, Orhan Gök and Mazhar Güler, are Turkish nationals who were born in 1972 and 1975 respectively and live in Istanbul. Relying on Article3 (prohibition of inhuman or degrading treatment), they complained of having been ill-treated in November 1995 while in police custody on suspicion of membership of the PKK, an illegal armed organisation. They also complained under Article6§§1 and3(c) (right to a fair trial) of being denied a fair trial by having been convicted in November 1999 on the basis of statements given under duress by a tribunal on which a military judge sat. The Court held unanimously that there had been no violation of Article3 regarding the applicants’ alleged ill-treatment and that there had been a violation of this Article concerning the shortcomings of the investigations into their complaints of ill-treatment. It also held that there had been a violation of Article6§1 on account of the presence of a military judge on the bench of the Istanbul State Security Court, and a violation of Article6§1 in conjunction with Article6§3(c) on account of the lack of effective legal assistance during their detention in police custody. The Court awarded each applicant EUR6,500 in respect of non-pecuniary damage. (The judgment is available only in English.)

Violation of Article 6 § 1 (length)

Violation of Article 6 § 3(c) in conjunction with Article 6 § 1 (fairness)

İzzet Özcan v. Turkey (no. 10324/05)

The applicant, İzzet Özcan, is a Turkish national who was born in 1977 and lives in Diyarbakır (Turkey). Arrested in December 1997 for being a member of the illegal organisation PKK (the Workers’ Party of Kurdistan), he was finally convicted in September 2004. Relying on Article6§§1 and3(c) (right to a fair trial), Mr Özcan complained about the length of the criminal proceedings against him and the fact that he had not been assisted by a lawyer while in police custody. The Court held unanimously that there had been a violation of Article6§1 because of the length of the proceedings – about six years and nine months – and a violation of Article6 § 1 in conjunction with Article6§3(c) because the applicant had not been effectively assisted by a lawyer while in police custody. It awarded him EUR3,000 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in French.)

Violation of Article 6 § 1 in conjunction with Article 6 § 3 (c) (fairness)

Seyithan Demir v. Turkey (no. 25381/02)

The applicant, Seyithan Demir, is a Turkish national who was born in 1980 and lives in Antalya (Turkey). Relying on Article6§1 (right to a fair hearing) and Article10 (freedom of expression), the applicant complained of having been denied a fair hearing during his trials between 2000 and 2002 on charges of disseminating separatist propaganda, and of the relevant domestic law in force at the time having breached his right to freedom of expression. The Court held unanimously that there had been a violation of Article6§1 in conjunction with Article6§3(c) on account of the proceedings before the first-instance court having taken place in the applicant’s absence. It further held that there was no need to examine the remaining complaints under Articles6 and10. MrDemir was awarded EUR2,000 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in English.)

Violations of Article 3 (treatment and investigation)

Terzi and Erkmen v. Turkey (no. 31300/05)

The applicants are two Turkish nationals who live in Turkey. Abdulvahap Terzi was born in 1969 and lives in Malatya and Recahi Erkmen was born in 1971 and lives in Sivas. Relying, in particular, on Article 3 (prohibition of inhuman or degrading treatment), Article 5 (right to liberty and security, Article 6§1 (right to a fair trial) and Article13 (right to an effective remedy), the applicants complained of having been tortured in May 1997 during their detention in custody of security forces on suspicion of car theft and that the authorities had failed to establish the responsibility of the accused police officers. The Court considered that the applicants’ complaints should be examined solely from the standpoint of Article3. It held unanimously that there had been violations of Article3 on account of the ill-treatment sustained by the applicants in police custody, and the acquittal of the accused police officers by domestic courts due to statutory time limitations. The Court awarded each applicant EUR15,000 in respect of non-pecuniary damage. (The judgment is available only in English.)

Violation of Article 6 § 1 in conjunction with Article 6 § 3 (c) (fairness)

Violation of Article 6 § 1 (fairness)

Zeki Bayhan v. Turkey (no. 6318/02)

The applicant, Zeki Bayhan, is a Turkish national who was born in 1976 and lives in Hakkari (Turkey). Arrested in June 1998 for being a member of the illegal organisation PKK (the Workers’ Party of Kurdistan), he was finally convicted in December 2000. Relying on Article6 (right to a fair trial), Mr Bayhan complained mainly that he had not been given a fair trial as he had not been assisted by a lawyer while in police custody or notified of the opinion of the Principal State Counsel at the Court of Cassation. The Court held unanimously that there had been a violation of Article 6§1 in conjunction with Article6§3(c) because the applicant had not been effectively assisted by a lawyer while in police custody, and a violation of Article6§1 because the opinion of the Principal State Counsel at the Court of Cassation had not been communicated to MrBayhan. It awarded him EUR1,000 in respect of non-pecuniary damage and EUR1,000 for costs and expenses. (The judgment is available only in French.)
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Chamber judgments1 


Saime Özcan v. Turkey (application no. 22943/04)
Kaya and Seyhan v. Turkey (application no. 30946/04)

INFRINGMENTS OF TRADE UNION FREEDOM

Violation of Article 11 (freedom of assembly and association)
of the European Convention on Human Rights in both cases
Violation of Article 13 (effective remedy) in the case of Kaya and Seyhan v. Turkey

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant in the first case 500euros(EUR) in respect of non-pecuniary damage and EUR1,840 for costs and expenses. In the second case, the Court held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants. (The judgment is available only in French.)

Principal facts

The applicants are three Turkish nationals, Ms Saime Özcan (born in 1963 and living in İzmir) and Ms Güldeniz Kaya and Mr Ahmet Seyhan (born in 1964 and 1956 respectively and living in Mersin). All three were penalised for participating, as teachers and members of the trade union Eğitim Sen, in national days of strike action organised by the trade union in December 2000 and December 2003. Ms Özcan was given a suspended criminal sentence (a prison term of over three months plus a fine; the former was eventually also commuted to a fine) and was barred from public service for two and a half months. The effects of this criminal penalty continued for several years until it was set aside in 2007 following the entry into force of the new Criminal Code. Ms Kaya and Mr Seyhan received disciplinary warnings.

Complaints and procedure

The three applicants contended that their right to freedom of association within the meaning of Article 11 had been breached as a result of the criminal penalty and warnings they had received. Relying also on Article 13, Ms Kaya and Mr Seyhan further maintained that no remedy had been available to them in Turkey by which to challenge the measure taken against them. The applications were lodged with the European Court of Human Rights on 25May and 30July 2004 respectively.

Decision of the Court

Article 11

The Court ruled that the penalties complained of, although very light in the case of Ms Kaya and Mr Seyhan, had been such as to dissuade trade union members from legitimate participation in strikes or other trade union action and had not been “necessary in a democratic society”. There had therefore been a breach of the applicants’ right to freedom to demonstrate.

Article 13

The Court took the view that no safeguards had been afforded to Ms Kaya and Mr Seyhan to prevent possible abuse or to simply allow a review of the lawfulness of disciplinary measures such as the one imposed on them. In fact, the Constitution and the law made no provision for judicial review of warnings or reprimands. No evidence had been adduced, either, of the existence of any authoritative case-law to the opposite effect pre-dating the applicants’ complaint to the European Court.

15.09.

Arzu v. Turkey (no. 1915/03)

Violation of Article 5 § 3 (right to liberty and security)

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (right to a fair trial)

Violation of Article 6 § 1(right to a fair trial within a reasonable time)

Just satisfaction: EUR10,600 (non-pecuniary damage) and EUR 2,500 (costs and expenses)

Etem Karagöz v. Turkey (no. 32008/05)

Violation of Article 5 §§ 3 and 4 (right to liberty and security)

Violation of Article 6 § 1 (right to a fair trial within a reasonable time)

Just satisfaction: EUR15,600 (non-pecuniary damage) and 3,000 (costs and expenses)

Güli Kara v. Turkey (no. 30944/04)

Violation of Article 6 § 1 (right to a fair trial within a reasonable time)

Just satisfaction: the applicant made no claim

Hatipoğlu v. Turkey (no. 23945/05)

Violation of Article 6 § 1 (right to a fair trial within a reasonable time)

Just satisfaction: EUR 2,350 (costs and expenses)

İhsan Baran v. Turkey (No. 1) (no. 8180/04)

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (right to a fair trial)

Just satisfaction: EUR1,000 (non-pecuniary damage) and EUR1,000 (costs and expenses)

18.09.
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VARNAVA AND OTHERS v. TURKEY
(application nos.16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 16070/90, 16071/90, 16072/90 and 16073/90)

DISAPPEARANCES DURING THE 1974 CONFLICT IN NORTHERN CYPRUS

Continuing violation of Article 2 (right to life)
Continuing violation of Article 3 (prohibition of inhuman or degrading treatment)
Continuing violation of Article 5 (right to liberty and security)
in respect of Eleftherios Thoma and Savvas Hadjipanteli
No violation of Article 5 in respect of the other seven missing men

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 12,000euros(EUR) per application in respect of non-pecuniary damage and EUR8,000 for costs and expenses. (The judgment is available in English and French.)

Principal facts

The applications were introduced before the Court in the name and on behalf of 18 Cypriot nationals, nine of whom had disappeared during military operations carried out by the Turkish Army in northern Cyprus in July and August 1974. The nine other applicants are or were relatives of the men who disappeared.

Among the nine people who disappeared, eight were members of the Greek-Cypriot forces that had attempted to oppose the advance of the Turkish army. According to a number of witness statements, they had been among prisoners of war captured by the Turkish military. The ninth person, Mr Hadjipanteli, a bank employee, was taken for questioning by Turkish soldiers on 18 August 1974. His body, which bore several bullet marks, was found in 2007 in the course of a mission carried out by the United Nations Committee of Missing Persons (CMP).

The Turkish Government disputed that these men had been taken into captivity by the Turkish Army. They submitted that the first eight were military personnel who had died in action and that the name of the ninth one did not appear on the list of Greek-Cypriot prisoners held at the stated place of detention, inspected by the International Red Cross. The Cypriot Government stated, however, that the nine men had gone missing in areas under the control of the Turkish forces.

Complaints, procedure and composition of the Court

The applicants alleged that their relatives had disappeared after being detained by Turkish military forces in 1974 and that the Turkish authorities had not accounted for them since. They relied on Articles 2 (right to life), 3 (prohibition of inhuman or degrading treatment), 4 (prohibition of forced labour), 5 (right to liberty and security), 6 (right to a fair trial), 8 (right to respect for private and family life), 10 (freedom of expression), 12 (right to marry), 13 (right to an effective remedy) and 14 (prohibition of discrimination).

The applications were lodged with the European Commission of Human Rights on 25January 1990. They were joined by the Commission on 2 July 1991, and declared admissible on 14 April 1998. They were transmitted to the Court on 1November 1998.

In its judgment of 10 January 2008 (“the Chamber judgment”), the Chamber held unanimously that there had been violations of Articles 2, 3 and 5 of the Convention and that no separate issues arose under Articles 4, 6, 8, 10, 12, 13 and 14 of the Convention. It also held that the finding of a violation constituted in itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicants.

On 7 July 2008, under Article 432 of the Convention the case was referred to the Grand Chamber at the Turkish Government’s request. The Cypriot Government submitted written observations and so did the organisation REDRESS which, in September 2008, was granted leave to intervene in the written procedure. A public hearing took place at the European Court of Human Rights in Strasbourg, on 19 November 2008.

The Government challenged the Court’s jurisdiction to examine the case on several counts. First, they submitted, among other things, that there was no legal interest in determining these applications given that the Court had already decided on the question of the disappearances of all missing Greek Cypriots in the fourth inter-State case. Secondly, the applications fell outside of the Court’s temporal jurisdiction given that they all related to facts which had occurred before Turkey’s acceptance of the right of individual petition on 28January 1987. Lastly, too much time had lapsed between the facts and the introduction of the applications which had to be declared inadmissible for not being taken before the Court within six months after Turkey’s acceptance of the right to individual petition.

Judgment was given by a Grand Chamber of seventeen judges composed as follows:

Jean-Paul Costa (France), President,

Françoise Tulkens (Belgium),

Josep Casadevall (Andorra),

Anatoly Kovler (Russia),

Vladimiro Zagrebelsky (Italy),

Lech Garlicki (Poland),

Dean Spielmann (Luxembourg),

Sverre Erik Jebens (Norway),

Ineta Ziemele (Latvia),

Mark Villiger (Liechtenstein),

Päivi Hirvelä (Finland),

Luis López Guerra (Spain),

Mirjana Lazarova Trajkovska (“the former Yugoslav Republic of Macedonia”),

Nona Tsotsoria (Georgia),

Ann Power (Ireland),

Zdravka Kalaydjieva (Bulgaria), judges,

Gönül Erönen (Turkey), ad hoc judge,

and Erik Fribergh, Registrar.

Decision of the Court

Preliminary objections by the Government

Legal interest

The Court first noted that for an application to be substantially the same as another which it had already examined it had to concern substantially not only the same facts and complaints but be introduced by the same persons. While the fourth inter-State case had indeed found a violation in respect of all missing persons, the individual applications allowed the Court to grant just satisfaction awards for pecuniary and non-pecuniary damage suffered by individual applicants, and to indicate any general or individual measures that might be taken. Satisfied that a legal interest remained in pursuing the examination of these applications, the Court rejected the Government’s objection.

Temporal jurisdiction

The Court noted that the applicants had specified that their claims related only to the situation pertaining after 28 January 1987 (namely the date of Turkey’s acceptance of the right of individual petition). The Court held that obligation to account for the fate of the missing men by conducting an effective investigation was of a continuing nature and even though the men had been missing for over 34 years without any news, this obligation could persist for as long as the fate of the missing persons was unaccounted for. Accordingly, the Court dismissed the Government’s objection on this count.

Late submission to the Court

The Court noted that the applicants had introduced their applications some 15 years after their relatives went missing in 1974 and that it had not been possible for them to do so before 1987. Having regard to the exceptional situation brought about by the international conflict, the Court was satisfied that the applicants had acted with reasonable expedition, even though they had brought their complaints about three years after Turkey had accepted the right to individual petition. The Court therefore rejected this objection too.

Article 2

The Court noted that the Turkish Government had not put forward any concrete information to show that any of the missing men had been found dead or had been killed in the conflict zone under their control. Nor had there been any other convincing explanation as to what might have happened to them that could counter the applicants’ claims that the men had disappeared in areas under the Turkish Government’s exclusive control. In light of the findings in the fourth inter-State case, which had not been refuted, these disappearances had occurred in life-threatening circumstances where the conduct of military operations had been accompanied by widespread arrests and killings.

The Court fully acknowledged the importance of the CMP’s ongoing exhumations and identifications of remains and gave full credit to the work being done in providing information and returning remains to relatives. It noted, however, that while its work was an important first step in the investigative process, it was not sufficient to meet the Government’s obligation under Article 2 to carry out effective investigations. In particular, the CMP was not determining the facts surrounding the deaths of the missing persons who had been identified, nor was it collecting or assessing evidence with a view to holding any perpetrators of unlawful violence to account in a criminal prosecution. No other body or authority had taken on that role either. The Court did not doubt that many years after the events there would be considerable difficulty in assembling eye-witness evidence or in identifying and mounting a case against any alleged perpetrators. However, recalling its established case-law on the clear obligation of States to investigate effectively, the Court found that the Turkish Government had to make the necessary efforts in that direction. The Court concluded therefore that there had been a continuing violation of Article 2 on account of Turkey’s failure to effectively investigate the fate of the nine men who disappeared in 1974.

Article 3

The Court recalled its finding in the fourth inter-State case that in the context of the disappearances in 1974, where the military operation had resulted in considerable loss of life and large-scale detentions, the relatives of the missing men had suffered the agony of not knowing whether their family members had been killed or taken into detention. Furthermore, due to the continuing division of Cyprus, the relatives had been faced with very serious obstacles in their search for information. The Turkish authorities’ silence in the face of those real concerns could only be categorised as inhuman treatment.

The Court found no reason to differ from the above finding. The length of time over which the ordeal of the relatives had been dragged out and the attitude of official indifference in the face of their acute anxiety to know the fate of their close family members had resulted in a breach of Article 3 in respect of the applicants.

Article 5

The Court found that there was an arguable case that two of the missing men, Eleftherios Thoma and Savvas Hadjipanteli, both of whom had been included on ICRC lists as detainees, had been seen last in circumstances falling within the control of the Turkish or Turkish Cypriot forces. However, the Turkish authorities had not acknowledged their detention, nor had they provided any documentary evidence giving official trace of their movements. While there had been no evidence that any of the missing persons had been in detention in the period under the Court’s consideration, the Turkish Government had to show that they had carried out an effective investigation into the arguable claim that the two missing men had been taken into custody and not seen subsequently. The Court’s findings above in relation to Article 2 left no doubt that the authorities had also failed to conduct the necessary investigation in that regard. There had therefore been a continuing violation of Article 5 in respect of Eleftherios Thoma and Savvas Hadjipanteli.

Given that there had been no sufficient evidence showing that the other seven men had been last seen under Turkish control, there had been no violation of Article 5 in respect of them.

Other Articles

Having had regard to the facts of the case, the submissions of the parties and its findings under Articles 2, 3 and 5 of the Convention, the Court concluded that it had examined the main legal questions raised in the present application and that it was not necessary to give a separate ruling on the applicants’ remaining complaints.

Judges Kalaydjieva, Power, Spielmann, Villiger and Ziemele expressed concurring opinions, and Judge Erönen expressed a dissenting opinion. All opinions are annexed to the judgment.
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Beyazgül v. Turkey (application no. 27849/03)

INSUFFICIENT SAFEGUARDS IN LAW ON POLICE BORDER OPERATIONS

Violation of Article 2 (right to life) of the European Convention on Human Rights.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 20,000 euros (EUR) in respect of non-pecuniary damage.

(The judgment is available only in French.)

Principal facts

The applicant, Mr Ahmet Beyazgül, is a Turkish national who was born in 1924 and lives in Van (Turkey). His application was also lodged on behalf of his wife.

On 19 September 2001 their son, Haşim, who was 21, was killed in the region bordering Iran. Gendarmes on duty in that area, where illegal trafficking of fuel was taking place, came across suspicious individuals. The latter fled in response to warning shots fired by commandant A.K., who then shot in their direction.

On the following day gendarmes, alerted by villagers, discovered the body of Haşim, buried under half a metre of earth, by. According to the autopsy report, death had resulted from a gunshot wound and destruction of the central nervous system.

On 23 November 2001 A.K. was charged with homicide committed in excess of his duties, and acquitted of that charge by the Assize Court in a judgment of 11 February 2004 in which the behaviour of A.K. was considered in accordance with the law in force at the relevant time.

That judgment was overturned by the Court of Cassation, and on 13 June 2007 the Assize Court reached the same findings as in its judgment of 11 February 2004. The case is currently pending before the Court of Cassation.

Complaints, procedure and composition of the Court

Relying in particular on Article 2 of the Convention (right to life), Mr Beyazgül complained, among other things, about the legislation in force at the relevant time, which permitted gendarmes to open fire with no regard to the proportionality of such an act.

The application was lodged with the European Court of Human Rights on 11 August 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,


and also Sally Dollé, Section Registrar.

Decision of the Court

The Smuggling (Prevention and Inspection) Act (Law no. 1918), in force at the relevant time, authorised the firing of shots at any individual within the security zones, whether or not they were in possession of a weapon, if they refused to comply with warning shots.

The Act did not therefore offer the required level of protection against the real and immediate risk to life that could arise in police operations.

The Court concluded unanimously that there had been a violation of Article 2. It also held that no separate issue arose under Article 3 (prohibition of inhuman and degrading treatment).
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Abdolkhani and Karimnia v. Turkey (application no. 30471/08) 

FORMER members of the People’s Mojahedin Organisation WOULD BE AT RISK OF ILL-TREATMENT IF DEPORTED TO IRAN OR IRAQ

Applicants’ deportation would be in violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights

Violation of Article 13 (right to an effective remedy)

Violation of Article 5 §§ 1, 2 and 4 (right to liberty and security)

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants20,000 euros (EUR) each in respect of non-pecuniary damage. (The judgment is available only in English.)

Principal facts 

The applicants, Mohsen Abdolkhani and Hamid Karimnia, are Iranian nationals who were born in 1973 and 1978 respectively and are currently being held in Gaziosmanpaşa Foreigners’ Admission and Accommodation Centre in Kırklareli (Turkey). 

As members of the People’s Mojahedin Organisation (“the PMOI”), they left Iran and went to Iraq to live in a PMOI camp. Discontent with the organisation’s goals and methods, they left and entered a refugee camp set up by the United States forces in Iraq. 

In 2006 and 2007, they were both recognised as refugees by the United Nations High Commissioner for Refugees (“UNHCR”). The UNHCR, who interviewed the applicants, considered that their links to the PMOI and their political opinions, as well as the treatment of PMOI members and sympathisers in Iran, put them at risk of being subjected to arbitrary deprivation of life or detention and ill-treatment in that country.

In April 2008 the refugee camp in which the applicants were staying closed down. They then went to Turkey where they were arrested and deported back to Iraq on 17 June 2008. 

They immediately re-entered Turkey. On 21 June 2008 they were arrested again and detained in police custody. On being arrested and charged with illegal entry they asked for a lawyer; they were not, however, given access to legal assistance. The applicants made oral and written submissions to the police concerning their background and past political affiliations and the fact that they were refugees under the UNHCR’s mandate.

On 23 June 2008, the applicants were convicted of illegal entry into Turkey; their sentence was deferred for a period of five years. Before the courts they claimed that they had left their country of origin for fear that their lives were in danger. The courts noted that the applicants would be deported; the applicants were not notified either of the decision to deport them or the reasons for that decision.

The Turkish authorities attempted to deport them to Iran on 28 June 2008. It was unsuccessful as the Iranian authorities refused their admission.

On 30 June 2008 under Rule 39 of the Rules of Court (interim measures), the Court asked the Turkish Government to stay the applicants’ deportation until 4 August 2008. That deadline was subsequently extended until further notice.

The applicants have also made numerous petitions to the police and the Turkish authorities in which they have requested temporary asylum. Hamid Karimnia has also filed a petition with the Ministry of the Interior challenging his detention. The applicants have not received any reply to their various petitions.

Initially detained in police custody in Muş, the applicants were transferred on 26 September 2008 to Gaziosmanpaşa Foreigners’ Admission and Accommodation Centre in Kırklareli, where they remain to date.

Procedure and composition of the Court

The application was lodged with the European Court of Human Rights on 30 June 2008. The UNHCR was granted leave to intervene in the proceedings as a third party.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and also Sally Dollé, Section Registrar.

Complaints

Relying in particular on Article 3 (prohibition of inhuman or degrading treatment), the applicants alleged that, if deported to Iran or Iraq, they were at real risk of death or 
ill-treatment. They also complained that they had been prevented from lodging an asylum claim and from challenging their deportation, in breach of Article 13 (right to an effective remedy). Finally, they alleged that their detention with a view to removal was unlawful, in breach of Article 5 § 1, that they were not informed of the reasons for their detention from 23June onwards, in breach of Article 5 § 2, and that they were not able to challenge the lawfulness of that detention, in breach of Article 5 § 4.

Decision of the Court

Article 3

As regards the risks of ill-treatment if the applicants were to be deported to Iran, the Court noted reports from Amnesty International, Human Rights Watch and the UNHCR Resettlement Service about PMOI members in Iran either being executed or found dead in suspicious circumstances in prison. Information about what had happened to certain PMOI members who had voluntarily returned to Iran was on the whole contradictory and unreliable. Moreover, unlike the Turkish authorities, UNHCR had interviewed the applicants and concluded that their fears with regard to their return to their country of origin had been credible.

As concerned the alleged risks in Iraq, the Court observed that the removal of Iranian nationals to that country was carried out in the absence of a proper legal procedure, former PMOI refugees being systematically refused at the Iraqi border. Furthermore, there were reports that those PMOI refugees who had been admitted had gone missing, quite possibly removed to Iran.

Concerning the Government's argument that allowing PMOI members, such as the applicants, to stay in Turkey would create a risk to national security, public safety and order, the Court reiterated that however undesirable or dangerous the conduct of a person, Article 3 was absolute in nature. In any case, the applicants had left the PMOI and were now UNHCR recognised refugees. 

Therefore, the evidence submitted by the applicants and the third party, set against the Turkish Government’s lack of argument or documents capable of dispelling doubts about the applicants' allegations, was sufficient for the Court to conclude that that there was a real risk of the applicants being subjected to treatment contrary to Article 3 if they were returned to Iran or Iraq. 

Article 13

The Court was struck by the fact that both the administrative and judicial authorities had remained totally passive regarding the applicants' serious allegations of a risk of ill-treatment if returned to Iraq or Iran. Moreover, by failing to consider the applicants' requests for temporary asylum, to notify them of the reasons for not taking their asylum requests into consideration and to authorise them to have access to legal assistance (despite their explicit request for a lawyer) while in police detention in Muş, the national authorities had prevented the applicants from raising their allegations under Article 3 within the relevant legislative framework. What was more, the applicants could not even apply to the authorities for annulment of the decision to deport them as they had never been served with the deportation orders. Nor had they been notified of the reasons for their threatened removal from Turkey. In effect the applicants’ allegation that their removal to Iran or Iraq would have consequences contrary to Article 3 had never actually been examined by the national authorities. The applicants had not therefore been provided with an effective and accessible remedy in relation to their complaints under Article 3, in violation of Article 13.

Article 5 §§ 1, 2 and 4

In the absence of clear legal provisions establishing the procedure for ordering and extending detention with a view to deportation and setting time-limits for such detention, the national system had failed to protect the applicants from arbitrary detention and, consequently, their detention could not be considered “lawful”, in violation of Article 5 § 1.

The Court observed that the applicants had been arrested on 21 June 2008 and subsequently detained in police custody. On 23 June 2008 they had been convicted of illegal entry. Yet they had not been released and from then on have not been detained on any criminal charge, but in the context of immigration control. In the absence of a reply from the Government or any document in the case file to show that the applicants had been informed of the grounds for their continued detention after 23 June 2008, the Court concluded that the national authorities had never actually communicated the reasons to them, in violation of Article 5 § 2.

Given the findings that the applicants had been denied legal assistance and had not been informed of the reasons for their detention, the applicants’ right to appeal against their detention had been deprived of all effective substance. Nor had the Government submitted that the applicants had at their disposal any procedure through which the lawfulness of their detention could have been examined by a court. The Court therefore concluded that the Turkish legal system had not provided the applicants with a remedy whereby they could obtain judicial review of their detention, in violation of Article 5 § 4.

22.09.

Ahmet Arslan v. Turkey (no. 24739/04)*

Çelebi and Others v. Turkey (no. 2910/04)*

Halil Kaya v. Turkey (22922/03)

The applicants, Ahmet Arslan, Mehmet Ali Çelebi, Abdurrahim Şen, Cevdet Sinan Özdemir et Halil Kaya, are Turkish nationals who were born in 1979, 1956, 1971, 1974 and 1983 respectively and live in Turkey. Relying on Article 6 §§ 1 and 3 (c) (right to a fair trial) they complained of the lack of legal assistance during their detention in police custody.

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Just satisfaction: EUR1,000, each, to Ahmet Arslan, Mehmet Ali Çelebi, Abdurrahim Şen, Cevdet Sinan Özdemir, and EUR1,500 to Halil Kaya (non-pecuniary damage); and EUR1,000 to Ahmet Arslan and EUR200 to Halil Kaya (costs and expenses)

Kapçak v. Turkey (no. 22190/05)*

The applicant, Felemez Kapçak, is a Turkish national who was born in 1972 and lives in Izmir (Turkey). Relying, in particular, on Article 8 (right to respect for private and family life and for correspondence), he alleged that his correspondence was intercepted by prison staff.

Violation of Article 8 

Just satisfaction: the finding of a violation sufficient just satisfaction, EUR2,300 (costs and expenses) 

Singar v. Turkey (no. 13467/05)

The applicant, Mahmut Singar, is a Turkish national who was born in 1966 and lives in Ağrı (Turkey). Relying on Article6§1 (right to a fair trial within a reasonable time), he complained about the excessive length of criminal proceedings brought against him for membership of an illegal organisation.

Violation of Article 6 § 1 

Just satisfaction: EUR12,000 (non-pecuniary damage)

Talay v. Turkey (no. 34806/03)*

The applicant, Turan Talay, is a Turkish national who was born in 1955 and lives in Kocaeli (Turkey). Relying, in particular, on Article 5 (right to liberty and security), he complained that he was kept in detention in spite of a decision ordering a stay of execution of a sentence imposed by the State Security Court.

Violation of Article 5 §§ 1 and 5 

Just satisfaction: EUR5,000 (non-pecuniary damage) and EUR2,000 (costs and expenses)

Ünay v. Turkey (no. 24801/05)

The applicant, Selim Ünay, is a Turkish national who was born in 1958 and is currently remanded in custody in Kandıra (Turkey) on charges of membership of an illegal armed organisation. Relying on Article5§3 (right to liberty and security), he complained about the excessive length of his pre-trial detention.

Violation of Article 5 § 3 

Just satisfaction: EUR9,000 (non-pecuniary damage) and EUR1,000 (costs and expenses)

Uyanık and Kabadayı v. Turkey (no. 7945/05)

The applicants, Özgür Uyanık and Ozan Kabadayı, are Turkish nationals who were detained on remand in Kartal Prison (Turkey) on charges of membership of an illegal armed organisation when lodging their application before the Court in 2005; they have since been released. Relying on Articles5§3 (right to liberty and security) and6§1 (right to a fair trial within a reasonable time), they complained about the excessive length of their detention on remand and of the criminal proceedings against them.

(1st applicant) Violation of Article 5 § 3 

(1st applicant) Violation of Article 6 § 1 

Just satisfaction: no claim made within time-limit
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ERKUŞ v. TURKEY (application no. 30326/03)

SUSPECTED DESERTER’S DETENTION UNLAWFUL

Violation of Article 5 § 1 (right to liberty and security)
of the European Convention on Human Rights

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 6,500euros(EUR) in respect of non-pecuniary damage. (The judgment is available only in English.)

Principal facts

The applicant, Ergin Erkuş, is a Turkish national who was born in 1982 and lives in Izmir (Turkey). In November 2002 Mr Erkuş, a conscript in Kırklareli, failed to return to his army barracks after ten days’ leave. On 22 February 2003 he was arrested in Izmir on suspicion of being a deserter and questioned by the police. On 23 February he was transferred to the Izmir Military Recruitment Office where he was held in a “security room” until 6 March. On 7 March he was transferred to his army base in Kırklareli. On 11 March he was brought before a military court which remanded him in custody. Shortly after he was charged with and convicted of exceeding his leave under the Military Criminal Code and sentenced to ten months’ imprisonment; the period spent being transferred and in custody between 22February and 11 March was deducted from that sentence. That decision became final on 22 April 2003.

Complaints, procedure and composition of the Court

Relying in particular on Article5§§ 1 and 3 (right to liberty and security), Mr Erkuş complained about the unlawfulness and excessive length of his detention between 22February and 11 March 2003.

The application was lodged with the European Court of Human Rights on 12 August 2003 and declared partly inadmissible on 20 May 2008.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

Decision of the Court

The Court considered that Mr Erkuş had been deprived of his liberty when held in Izmir between 22 February and 7 March 2003: he had been kept in a security room for most of that period, the Government had provided no evidence to show that he had been within the ordinary framework of his army life at that time and subsequently that detention had been deducted from his prison sentence. Furthermore, the parties did not dispute that Mr Erkuş had been deprived of his liberty when taken and held at his army base in Kırklareli between 7 and 11 March 2003.

In the absence of any concrete information or documentation to the contrary, the Court did not find it convincing that the authorities had needed 12 days to organise the applicant’s transfer back to his army base or – as suggested by the Government – to prevent his escape since he was a suspected deserter. Nor did the Court consider it necessary to detain him for a total of 17 days before being brought before a judge. Moreover, the Government had not been forthcoming about either the place or conditions of the applicant’s lengthy detention. The Court therefore held unanimously that there had been a violation of Article 5 § 1 and that it was not necessary to examine separately the complaint under Article 5 § 3.

29.09.

Cihangül v. Turkey (no. 44292/04)

Dikel v. Turkey (no. 8543/05)

İlter v. Turkey (no. 43554/04)

Meridan v. Turkey (no. 38011/05)

Okan Erdoğan v. Turkey (no. 43696/04)

Tevfik Okur v. Turkey (no. 2843/05)

Tamay and Others v. Turkey (nos. 38287/04, 1416/05, 1688/05, 2596/05, 12342/05, 17250/05, 20241/05, 26665/05, 29859/05, 30476/05, 31959/05, 37140/05, 37196/05 and 23484/06)*

The applicants are 21 Turkish nationals who live in Turkey. Relying in particular on Article6§1 (right to a fair hearing), they complained about the lack of access to classified information submitted by the Ministry of Defence to the Supreme Military Administrative Court in judicial proceedings before that court and/or the non-communication to them of the written opinion of that court’s principal public prosecutor.

Violation of Article 6 § 1

Just satisfaction:

- Cihangül v. Turkey, Dikel v. Turkey, İlter v. Turkey, Meridan v. Turkey, Okan Erdoğan v. Turkey: EUR6,500, each (non-pecuniary damage) (four applicants) and EUR2,000 (costs and expenses) (one applicant)

- Tamay and Others v. Turkey: EUR6,500, each (non-pecuniary damage) (14 applicants) and EUR4,460 (costs and expenses) (six applicants)

Ümit Gül v. Turkey (no. 7880/02)

The applicant, Ümit Gül, is a Turkish national of Kurdish origin who was born in 1982 and lives in Düsseldorf (Germany). In 2001 he was arrested on suspicion of having written slogans on a wall in support of an illegal organisation. Relying, in particular, on Article3 (prohibition of inhuman or degrading treatment), he complained that he had been tortured while in police custody.

Violations of Article3

Just satisfaction: EUR11,000 (non-pecuniary damage) and EUR2,000 (costs and expenses)
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Bozcaada Kimisis Teodokum Rum Otodoks Kilisesi Vafkiv.Turkey (No2)
(application nos. 37646/03, 37665/03, 37992/03, 37993/03, 37996/03)

INFRINGEMENT OF OWNERSHIP RIGHTS OF A RELIGIOUS FOUNDATION

Violation of Article 1 of Protocol No. 1 (protection of property)
of the European Convention on Human Rights.

Principal facts

The applicant is a religious foundation under Turkish law established in Çanakkale. Its constitution is in keeping with the provisions of the Treaty of Lausanne concerning minority religious foundations. The foundation alleged that it had acquired, by means of gifts and legacies, numerous items of real property (a cemetery, plots of land, buildings, a chapel and a monastery). However, although the properties had been in its possession for a very long time, they had not been registered in its name.

Because the applicant foundation had not submitted a declaration of property within a certain time, as required by Turkish law (Law no. 2762), no title to the properties in question had been entered in its name in the land register.

The applicant brought proceedings in relation to each of the properties before the Bozcaada Cadastral Court seeking to have the properties registered. The court granted the applications but the Court of Cassation quashed the first-instance judgments on the ground that the applicant had not submitted a declaration of property within the time allowed, as required by Turkish law, and that foundations could claim ownership of real property only on the basis of possession in the capacity of owner and not by adverse possession, consisting of acquiring the property on the basis of peaceable and continuous possession over a certain period of time.

Complaints, procedure and composition of the Court

Relying on Article 1 of Protocol No 1, the applicant foundation complained of the authorities’ refusal to enter its real property in the land register. It also complained of that refusal under Articles 14 (prohibition of discrimination), 6 (right to a fair hearing), 9 (right to freedom of thought, conscience and religion) and 13 (right to an effective remedy) of the Convention.

The applications were lodged with the European Court of Human Rights on 15 October and 20 November 2003.

Judgment was given by a Chamber of seven (7) judges composed as follows:

Françoise Tulkens (Belgium), President,

Ireneu Cabral Barreto (Portugal),

Vladimiro Zagrebelsky (Italy),

Danutė Jočienė (Lithuania),

Dragoljub Popović (Serbia),

András Sajó (Hungary),

Işil Karakaş (Turkey), judges,

and Sally Dollé, Section Registrar.

Decision of the Court

The case concerned eight applications. In view of their similarity the Court decided to join the applications and examine them together.

The refusal by the domestic courts to enter the properties in question in the land register in the applicant’s name had been based on two rulings by the Court of Cassation dated 8 May 2002 and 8 May 1974. The first of these rulings stated that acquisition by adverse possession had to be based on possession in the capacity of owner; the second stated that minority foundations could acquire real property in addition to that named in the declarations they had made in 1936 only if the declarations in question contained a specific clause to that effect.

With regard to applications nos. 37646/03 and 37665/03, the Court therefore took the view that the refusal by the domestic courts could not be said to have been sufficiently foreseeable for the applicant foundation, which had been in possession of the properties on a continuous basis for over twenty years for the purposes of section 14 of the Land Registry Act.

The interference by the authorities, which had prevented the foundation from acquiring ownership by adverse possession, had failed to satisfy the requirement of lawfulness and the requirements of Article 1 of Protocol No. 1.

The Court arrived at the same conclusions with regard to the other applications, even though, in contrast to the first two applications, the question whether the conditions for acquisition by adverse possession were met had not been decided by the domestic courts (despite the evidence submitted by the applicant, and not contested by the Government, in the form of expert statements, lease agreements, proof of payment of property tax, etc.).

The Court also noted that the applicant foundation had not benefited from a new law which had entered into force in 2002 amending Law no. 2762 and permitting the entry in the land register of real property in respect of which possession was established.

The Court held unanimously that there had been a violation of Article 1 of Protocol No. 1 in relation to all the applications.

Under Article 41 (just satisfaction), the Court awarded the applicant foundation 5,000euros(EUR) for costs and expenses. It considered that the entry of all the properties concerned in the land register in the applicant’s name would put the foundation as far as possible in the position it would have been in had the requirements of Article 1 of ProtocolNo.1 not been disregarded.

In particular, in view of the specific characteristics of the properties concerned by applications nos. 37646/03 (Greek community cemetery on the island of Bozcaada), 37996/03 (a chapel) and 37999/03 (a former monastery), the Court considered that the restitution of the properties in question and their entry in the land registry in the applicant’s name constituted the only adequate means of redress. If the respondent State did not likewise enter the properties concerned by applications nos. 37665/03, 37992/03, 37993/03, 37998/03 and 38000/03 in the applicant foundation’s name, the Turkish Government would be required to pay EUR173,000 to cover all heads of damage.
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Özbek and Others v. Turkey (application no. 35570/02)

REFUSAL TO REGISTER A RELIGIOUS FOUNDATION

Violation of Article 11 (freedom of association)
of the European Convention on Human Rights

Under Article 41 (just satisfaction) of the Convention, the Court awarded 2,000euros(EUR) to the founding members of the association concerned in respect of pecuniary damage, EUR500 to each applicant in respect of non-pecuniary damage and EUR5,200 jointly to all the applicants for costs and expenses. (The judgment is available only in French.)

Principal facts

The applicants are 16 Turkish nationals. On 20 December 2000 they decided to set up a public-benefit foundation, which they called Kurtuluş Kiliseleri Vakfı (the Foundation of Liberation Churches), to be based in Ankara. The following day they applied to the Ankara Court of First Instance to register the foundation, as required under the Civil Code. The Directorate General of Foundations, to whom the matter was referred for an opinion, opposed the registration on the grounds that, according to the foundation’s constitution, its principal aim was to serve the interests of the Protestant community, which was not compatible with an Article of the Civil Code under which supporting a specific community was not allowed. On 12 July 2001 and 22 November 2002 respectively, the first-instance court and the Court of Cassation pronounced decisions in keeping with that opinion.

On 22 January 2002 the applicants asked the Court of Cassation to review its decision, submitting that it had misinterpreted the foundation’s constitution, which was poorly worded and did not reflect the true intention of the founding members, which was in fact to provide support to people in need and to victims of natural disasters, regardless of their beliefs or religion. They added that if the Court of Cassation changed its judgment they would amend the constitution to reflect the real intentions of the founding members. On 14 February 2002 the Court of Cassation rejected their request.

In 2004 some of the applicants formed an association with aims similar to those of the foundation, but with no reference to supporting any particular community.

Complaints, procedure and composition of the Court

The applicants complained mainly that the refusal to register their foundation was in violation of their right to freedom of association under Article 11 of the Convention. The application was lodged with the European Court of Human Rights on 29 August 2002 and declared partly admissible on 11 October 2005.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey), judges,

and Sally Dollé, Section Registrar.

Decision of the Court

The Court pointed out that the ability to establish a legal entity in order to act collectively in a field of mutual interest was one of the most important aspects of freedom of association.

The applicants had been willing to amend the constitution of their foundation both to reflect their true aims and to comply with the legal requirements for registration. However, by not allowing them time to do this – something it had done in a similar case – the Court of Cassation had prevented them from setting up a foundation that would have had legal status.

The Court further noted that depositing a new constitution for a new foundation would have been more expensive than before. In addition, the fact that some of the applicants had subsequently been able to register an association did not prevent the would-be founders from complaining about the authorities’ refusal – which had not been acknowledged or remedied at the national level – to register their foundation.

The Court therefore held unanimously that the refusal to register the foundation, although permitted under Turkish law, had not been necessary in a democratic society, and that there had been a violation of Article 11.

06.10.

Bahçeli v. Turkey (no. 35257/04)

The applicant, Murat Bahçeli, is a Turkish national who was born in 1976 and lives in Istanbul. Relying on Article5§3 (right to liberty and security) and Article 6 § 1 (right to a fair trial within a reasonable time), he complained that he had been detained for too long pending trial and that the criminal proceedings against him on suspicion of membership of an illegal organisation (the Revolutionary People’s Liberation Party-Front) had been too long.

Violation of Article 5 § 3

Violation of Article 6 § 1

Just satisfaction: no claim made by the applicant

Bozoğlu v. Turkey (no. 25099/04)*

The applicant, Metin Bozoğlu, is a Turkish national who was born in 1962 and lives in Istanbul. Relying in particular on Article 6 (right to a fair trial), he complained that no hearing had been held in criminal proceedings against him and that the opinion of the public prosecutor at the assize court had not been communicated to him.

Violation of Article 6 § 1

Just satisfaction: EUR3,000 (non-pecuniary damage) and EUR2,000 (costs and expenses)

Çatak v. Turkey (no. 26718/05)

The applicant, Uğur Çatak, is a Turkish national who was born in 1985 and lives in İzmir (Turkey). Relying in particular on Article6§1 (right to a fair hearing), he complained that proceedings concerning his expulsion in 2004 from a military academy had been unfair in that he had been denied access to classified information.

Violation of Article 6 § 1

Just satisfaction: EUR6,500 (non-pecuniary damage) and EUR2,000 (costs and expenses)

Eraslan and Others v. Turkey (no. 59653/00)

Gürova v. Turkey (no. 22088/03)

Mehmet Zeki Doğan v. Turkey (no. 38114/03)

The applicants are 16 Turkish nationals who live in Turkey. Relying on Article6§§1 and3(c) (right to a fair trial) they complained not having been assisted by a lawyer while in police custody. The applicants in the case of Eraslan and Others also complained of the lack of independence and impartiality of the State Security Court in the criminal proceedings against them.

(1st case) Violation of Article 6 § 1

(All 3 cases) Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Just satisfaction: (1st case) EUR1,000, each (non-pecuniary damage); (2nd case) EUR1,500 (non-pecuniary damage) and EUR1,000 (costs and expenses); (3rd case) Re-trial of applicant should he so request, and EUR1,000 (costs and expenses)

Özcan Çolak v. Turkey (no. 30235/03)

The applicant, Özcan Çolak, is a Turkish national who was born in 1974 and lives in Tekirdağ (Turkey). The case concerned the applicant’s complaints of numerous breaches of the fairness of the criminal proceedings against him on suspicion of membership of an illegal armed organisation (the Marxist-Leninist Communist Party), including that statements obtained from him under torture had been used to convict him. He relied in particular on Article6§§1 and3(c) and(b) (right to a fair trial).

Violation of Article 6 §§ 1 and 3 (c)

Just satisfaction: EUR2,000 (non-pecuniary damage) and EUR3,700 (costs and expenses)

Seyfettin Acar and Others v. Turkey (no. 30742/03)

The applicants are six Turkish nationals who live in Turkey. Seyfettin Acar, Talat Acar, Yusuf Acar, Süleyman Acar, Narinci Acar and Hasbiye Acar, were born in 1945, 1967, 1945, 1953, 1957 and 1959, respectively. Talat Acar lives in İzmir. The other applicants live in Midyat. In April 1992 the applicants, travelling with relatives in south-east Turkey, alleged that they had been stopped by a group of village guards who had opened fire on them injuring two of the applicants and killing two of their relatives. Relying, in particular, on Article2 (right to life), the applicants complained that the Turkish authorities had not done all that was necessary to identify and punish those responsible.

Violations of Article 2 (life and investigation)

Just satisfaction: (1st and 2nd applicants) EUR5,000, each (non-pecuniary damage); (3rd and 4thapplicants) EUR10,000, each (pecuniary damage) and EUR20,000, each (non-pecuniary damage); (5th applicant) EUR25,000 (pecuniary damage) and EUR30,000 (non-pecuniary damage); (6th applicant) EUR24,000 (pecuniary damage) and EUR30,000 (non-pecuniary damage); EUR4,150, jointly to all six applicants (costs and expenses)

Soyhan v. Turkey (no. 4341/04)*

The applicant, Tülin Soyhan, is a Turkish national who was born in 1976 and lives in Istanbul. Suspected of being a member of the illegal organisation DHKP/C (the Revolutionary People’s Liberation Party-Front), she had been arrested and remanded in custody. Relying in particular on Article 6 (right to a fair trial) she complained of ill-treatment and the fact that she had not been assisted by a lawyer while in police custody, and also that the Turkish courts had taken into account confessions obtained from her under duress.

Violation de l’article 6 §§ 1 and 3 (c)

Just satisfaction: EUR3,000 (non-pecuniary damage)

Uygurer İnşaat SaN. TiC. LtD. ŞtI. V. Turkey (no. 26664/05)*

The applicant company, Uygurer İnşaat SaN. TiC. LtD. ŞtI., is a limited liability company based in Ankara. Its complaint, under Article 1 of Protocol No. 1 (protection of property), concerned the non-payment by a municipality of sums owed to the company for renovation work carried out on public buildings.

Violation of Article 1 of Protocol No. 1

Just satisfaction: EUR10,629 (pecuniary damage) and EUR1,500 (non-pecuniary damage)
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Dayanan v. Turkey (application no. 7377/03)

PERSON CHARGED WITH BELONGING TO HIZBULLAH
HAD NO LEGAL ASSISTANCE WHILE IN POLICE CUSTODY

Violation of Article 6 § 3 (c) (right to legal assistance of own choosing)
taken together with 6 § 1 (right to a fair trial)
of the European Convention on Human Rights
Violation of 6 § 1

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 1,000euros(EUR) in respect of non-pecuniary damage. (The judgment is available only in French.)

Principal facts

The applicant, Mr Seyfettin Dayanan, is a Turkish national who was born in 1975. In January 2001 he was arrested and taken into police custody during operations against Hizbullah, an illegal armed organisation. He was informed of his right to remain silent and to see a lawyer at the end of the police custody period. The police officers put questions to him and Mr Dayanan remained silent.

In February 2001 he was charged with belonging to Hizbullah. On 4 December 2001, following a series of hearings during which Mr Dayanan and his lawyer denied the charges, the State Security Court sentenced him to 12 years and six months’ imprisonment.

Mr Dayanan appealed on points of law. On 18 March 2002 the Principal Public Prosecutor at the Court of Cassation submitted his written observations on the merits of the appeal but they were not sent to the applicant or his lawyer. In a decision of 29 May 2002, in the absence of Mr Dayanan and his lawyer, the Court of Cassation upheld the judgment in question.

Complaints, procedure and composition of the Court

Relying on Article 6 §§ 1 and 3 (c), the applicant complained that he had had no legal assistance while he was in police custody and that he had not been sent a copy of the opinion of the Principal Public Prosecutor at the Court of Cassation.

The application was lodged with the European Court of Human Rights on 8 January 2003.

Judgment was given by a Chamber of seven judges composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Dragoljub Popović (Serbia),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Kristina Pardalos (San Marino), Judges,

and Françoise Elens-Passos, Deputy Section Registrar.

Decision of the Court

The fairness of proceedings against an accused person in custody required that he be able to obtain the whole range of services specifically associated with legal assistance: discussion of the case, organisation of the defence, collection of evidence, preparation for questioning, support to an accused in distress, and checking of the conditions of detention. Mr Dayanan, under the law then in force, had not had legal assistance while in police custody. That systematic restriction, on the basis of the relevant statutory provisions, was sufficient for a violation of Article 6 to be found even though Mr Dayanan had remained silent when questioned in police custody. The Court therefore held unanimously that there had been a violation of Article 6 § 3 (c) taken together with Article 6 § 1.

Moreover, parties to adversarial proceedings were entitled to receive and discuss any document or observation submitted to the court. In view of the nature of the prosecutor’s observations and the inability of the party in question to respond to them in writing, the Court took the view that in the present case the failure to send Mr Dayanan a copy of the opinion of the Principal Public Prosecutor at the Court of Cassation had breached his right to adversarial proceedings. It accordingly held unanimously that there had been a violation of Article 6 § 1.
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Tunce and Others v. Turkey (No.1)
(Application nos. 2422/063712/08, 3714/08, 3715/08, 3717/08, 3718/08, 3719/08, 3724/08, 3725/08, 3728/08, 3730/08, 3731/08, 3733/08, 3734/08, 3735/08, 3737/08, 3739/08, 3740/08, 3745/08 and 3746/08)

INEFFECTIVENESS OF NEW REMEDY FOR COMPLAINTS
ABOUT DELAYS IN CRIMINAL PROCEEDINGS

Violation of Article 5 §§ 3 and 4 (right to liberty and security)
of the European Convention on Human Rights

Violation of Article 6 § 1 (right to a fair trial within a reasonable time)

and Article 13 (right to an effective remedy)

Under Article 41 (just satisfaction) of the Convention, the Court awarded each applicant 14,000euros(EUR) in respect of non-pecuniary damage. (The judgment is available only in French)

Principal facts

The applicants are twenty Turkish nationals: Messrs. Mesut Tunce, Naşit Tutar, İhsanBaran, Asif Güneş, Hasan Süsli, Murat Salur, Şahin Yapıcı, MustafaDemir, Mehmet Duman, Seyfettin Kinay, Mehmet Ali Eneze, Veysi Ülsen, Sedat Şeran, Kasım Erkan, Remezan Elaltuntaş, Güro Adem, Mehmet Zeki İnal, Mustafa Sevim, Sıdık Kurt and Mahsum Nazli. They are currently being held in Diyarbakır prison (Turkey).

The applicants were sentenced to life imprisonment for attempting to overthrow, by force, the Turkish constitutional order, and for belonging to an illegal armed organisation. They were arrested and taken into custody, in June 1994 for the first six applicants, and in October 1994 for the others, during operations against Hizbullah, an illegal armed organisation. They were convicted in two decisions (of 22June 2007 and 26February 2007) that became final in April 2008 and April 2009 respectively.

The applicants remained in pre-trial detention from the time of their arrest until their conviction. Their requests for release were always denied and their detention was periodically extended.

Complaints, procedure and composition of the Court

Under Article 5 §§ 3 and 4, the applicants complained that the length of their pre-trial detention had been excessive. Relying on Articles 6 (right to a fair trial within a reasonable time) and 13 (effective remedy), the applicants complained that the length of the criminal proceedings against them had been excessive and that no remedy had been available in that respect.

The 20 applications were lodged with the European Court of Human Rights on 10December 2005. In view of their similarity, the Court decided to join them and examine them together in a single judgment.

Judgment was given by a Chamber of seven judges composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Kristina Pardalos (San Marino), Judges,

and Françoise Elens-Passos, Deputy Section Registrar

Decision of the Court

Article 5 §§ 3 and 4

The pre-trial detention had lasted for more than 12 years and six months for the first six applicants and more than 12 years and five months for the others. As the Turkish Government had not submitted any arguments to justify their detention for such long periods, the Court held unanimously that there had been a violation of Article 5 § 3.

The decisions to keep them in custody had been based on stereotyped reasoning concerning the “nature of the offence”, “the state of the evidence” or the “content of the file”. The authorities had not afforded the guarantees that should accompany a custodial measure, such as adversarial proceedings, equality of arms between prosecutor and defendant, and a public hearing in which the applicants could participate effectively. The Court thus held unanimously that there had been a violation of Article 5 § 4.

Article 6 § 1 and Article 13

The criminal proceedings had lasted for more than 13 years and ten months for the first six applicants and more than 14 years and seven months for the others. The complexity of the cases – concerning organised crime, with a significant number of defendants and offences – could not justify such delays in the proceedings. The Court therefore held unanimously that there had been a violation of Article6§1.

The new Turkish code of criminal procedure, which had entered into force on 1June 2005, allowed persons who had stood trial after being held on remand to claim compensation before the competent court on account of delays in the criminal proceedings. The Court observed that this remedy could be used only after the judicial decision concerned had become final. It did not therefore allow a detainee to request appropriate redress or the discontinuance of a violation while the proceedings were in progress. In the present case, the applicants had been unable to use the remedy in question because the criminal proceedings against them were still pending when they lodged their applications.

Accordingly, the criterion of effectiveness, both in law and in practice, within the meaning of Article 13, had not been fulfilled. The Court therefore found unanimously that there had been a violation of that Article.
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Gasyak and Others v. Turkey (application no. 27872/03)

FAILURE TO PROPERLY INVESTIGATE KILLINGS OF CIVILIANS

Violation of Article 2 (right to life)
of the European Convention on Human Rights

Under Article 41 (just satisfaction) of the Convention, the Court awarded each applicant 10,000euros(EUR) in respect of non-pecuniary damage and EUR4,000 jointly for costs and expenses. (The judgment is available only in English.)

Principal facts

The applicants are four Turkish nationals who live in the town of Cizre (Turkey) and are the relatives of four persons who were killed in March 1994. The persons killed were working as tradesmen - buying food, tobacco and tea close to the Turkish-Iraqi border and selling those goods in the nearby town of Cizre.

According to the applicants, who based their submissions on information provided by witnesses passing or living near the places of the events, on 6 March 1994 their relatives were stopped by gendarmes at a check-point near the town of Silopi. Two ex-members of the Kurdish Workers’ Party (PKK), who were working at the time as “confessors” for the authorities, were also present. They were then taken into vehicles and driven towards a village called Holan. One of their relatives jumped out of the car and attempted to run away, but was shot by someone from the car which transported him. The three surviving men were taken to the Bozalan police station from where they were further moved to a nearby place and shot dead later that day.

On 8 March gendarmes found the bodies of the four men – shot dead and their heads smashed with stones. An on-site report was prepared which concluded that the killings were most likely carried out by PKK members. No other action was taken in the area by the gendarmes or the Cizre prosecutor who only forwarded the investigation file to the prosecutor of Diyarbakir. In addition, the applicants were warned by representatives of the security forces not to make any complaints.

The Government submitted that a number of investigative steps were taken in order to find the perpetrators of the killings. Two persons, the confessors identified by the applicants - had been put on trial in 2002 but were subsequently acquitted for lack of sufficient evidence.

In their letter of 20 August 2009 the applicants informed the Court that the same two confessors who had accompanied the gendarmes at the time their relatives were killed, a high-ranking army official and three intelligence officers working for the gendarmerie had been indicted in July 2009 and put on trial for the killing of their four relatives as well as the killing of a number of other persons at around the same time.

Complaints, procedure and composition of the Court

Relying in particular on Article 2, the applicants complained that their relatives were killed by representatives of the Turkish authorities and that the investigation into their complaints had been flawed.

The application was lodged with the European Court of Human Rights on 13 June 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),

Işıl Karakaş (Turkey), judges,


and Françoise Elens-Passos, Deputy Section Registrar.

Decision of the Court

The Court considered that it could not examine the applicants’ allegations concerning the killings on account of the applicants’ failure to comply with the six-month rule. Nevertheless, the Court examined the effectiveness of the trial conducted after 2002. In doing so the Court observed that, despite the repeated submissions by the applicants and the eyewitnesses that gendarmes had been involved in the abduction and killing of their relatives, no attempt had been made to identify and question the personnel working at the checkpoint or near Bozalan gendarmerie station. The two confessors – who had been the only persons charged with the killings – had never appeared before the trial court, despite one of them having provided misleading information about his whereabouts at the time of the killings. Consequently, it had been impossible to question them directly or for the eyewitnesses to identify them.In light of the shortcomings of the trial, the Court concluded unanimously that the Turkish authorities had failed to carry out a meaningful investigation into the killing of the applicants’ relatives, in violation of Article2.

13.10.

Abi and Others v. Turkey (no. 18387/02)*

The applicants are 31 Turkish nationals who were arrested and taken into police custody in 2001 in connection with an investigation into an illegal organisation (the PKK, Kurdistan Workers’ Party). Relying in particular on Article 5 § 3 (right to liberty and security), they complained about their arrest, alleging that it was unlawful, and about their police custody, alleging that its length was excessive.

Violation of Article 5 § 3 (All applicants except Ali Abo)

Just satisfaction: (27 applicants) EUR 3,000, each; (two applicants) EUR 2,500, each; (one applicant) EUR 2,000 (non-pecuniary damage)

Ahmet Akman v. Turkey (no. 33245/05)*

The applicant, Ahmet Akman, is a Turkish national who was born 1987 and lives in Istanbul. Relying in particular on Article 3 (prohibition of inhuman or degrading treatment) he complained about the use of force by the police when he was arrested in connection with a demonstration.

Violation of Article 3

Just satisfaction: EUR 5,000 (non-pecuniary damage)

Alkın v. Turkey (no. 75588/01)

The applicant, Behice Alkın, is a Turkish national who was born in 1985 and lives in Şırnak (Turkey). In 1996 Ms Alkın, 11 years old at the time, stepped on a landmine when playing with other children near the village of Ortabağ; as a result, her left leg was amputated. Relying in particular on Article 6 § 1 (right to a fair hearing within a reasonable time) she complained about the excessive length of the compensation proceedings.

Violation of Article 6 § 1

Just satisfaction: EUR 4,000 (non-pecuniary damage) and EUR 2,000 (less EUR850 already granted by way of legal aid) (costs and expenses)

Ceyran v. Turkey (no. 17534/03)

The applicant, Süleyman Ceyran, is a Turkish national who was born in 1952 and lives in Winterthur (Switzerland). The case concerned Mr Ceyran’s complaint about the excessive length of criminal proceedings against him on charges of membership of the Dev-Yol (Revolutionary Way), an illegal organisation. He relied on Article 6 § 1 (right to a fair hearing within a reasonable time).

Violation of Article 6 § 1

Just satisfaction: no claim was made by the applicant

Demirkaya v. Turkey (no. 31721/02)

The applicant, Hasan Demirkaya, is a Turkish national who was born in 1978 and lives in İzmir (Turkey). Mr Demirkaya complained that he had been denied the assistance of a lawyer during his police custody on suspicion of aiding and abetting the PKK (Kurdistan Workers’ Party), an illegal organisation. He relied on Article 6 §§ 1 and3 (c) (right to a fair trial).

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Just satisfaction: EUR 1,000 (non-pecuniary damage)

Engin v. Turkey (no. 6194/04)

The applicant, Ezgin Engin, is a Turkish national who was born in 1975 and is currently detained in Kocaeli F-Type Prison (Turkey). Arrested in 1997 on suspicion of membership of the DHKP-C (the Revolutionary People’s Liberation Party), Mr Engin complained about the excessive length of his detention during the ensuing criminal proceedings against him, which are currently still pending. He relied on Article5§ 3 (right to liberty and security).

Violation of Article 5 § 3

Just satisfaction: EUR 9,200 (non-pecuniary damage) and EUR1,000 (costs and expenses)

Fatma Tunç v. Turkey (No. 2) (no. 18532/05)

Fikret Çetin v. Turkey (no. 24829/03)

Oğraş v. Turkey (no. 13918/03)

The applicants are three Turkish nationals: Fatma Tunç who was born in 1980 and lives in Kocaeli; and, Yahya Oğraş, born in 1972, and, Fikret Çetin, born in 1969, who both live in Diyarbakır (Turkey). All three applicants complained about being denied the assistance of a lawyer while in police custody on suspicion of membership of illegal organisations. Mr Fikret Çetin and MrOğraş further complained about the subsequent non-communication to them of the prosecutor’s written observations in the criminal proceedings against them. They all relied in particular on Article6§§1 and3 (c) (right to a fair trial).

(All applicants) Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

(Yahya Oğraş and Fikret Çetin ) Violation of Article 6 § 1

Just satisfaction: Fatma Tunç, EUR1,500 (non-pecuniary damage) and EUR1,000 (costs and expenses); Fikret Çetin, EUR 2,000 (non-pecuniary damage); Yahya Oğraş: no just satisfaction – the most appropriate form of redress would be the re-trial of the applicant in accordance with the requirements of Article 6 § 1.

Geçgel and Çelik v. Turkey (nos. 8747/02 and 34509/03)

The applicants, Halis Geçgel and Recep Çelik, are Turkish nationals who were born in 1977 and 1965 respectively. Both are serving prison sentences. The applicants complained in particular that they had been denied the assistance of a lawyer while in police custody on suspicion of membership of an illegal organisation and that the ensuing criminal proceedings brought against them had been too long. They relied on Article6§§1 and3(c) (right to a fair trial within a reasonable time). Mr Geçgel also complained about the excessive length of his detention on remand, in breach of Article5§3 (right to liberty and security.

(1st applicant) Violation of Article 5 § 3

(Both applicants) Violation of Article 6 § 1

(Both applicants) Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Just satisfaction: EUR 7,000 to Mr Geçgel and EUR 4,500 to Mr Çelik (non-pecuniary damage)

Güvenilir v. Turkey (no. 16486/04)*

The applicant, MrMehmet Reşat Güvenilir, is a Turkish national who was born in 1956. In 1996 he was arrested in connection with a police operation against the TKEP-L (Communist Labour Party of Turkey/Leninist, an illegal armed organisation) following a bomb plot. Relying in particular on Article 6 §§ 1 and 3 (c) (right to a fair trial), he complained that he had been convicted on the basis of confessions obtained under duress, that his right to be presumed innocent had been breached and that he had had no legal assistance in police custody.

Violation of Article 6 §§ 1 and 3 (c)

Just satisfaction: EUR 1,000 (non-pecuniary damage) and EUR 2,000 (costs and expenses)

Harun Kartal v. Turkey (no. 23574/04)*

The applicant, MrHarun Kartal, is a Turkish national who was born in 1958 and lives in Düzce (Turkey). In 1993 he was arrested and taken into police custody in connection with an operation against an illegal organisation, the Turkish People’s Liberation Party/Front – Revolutionary Left (THKP/C-Devrimci Sol). Relying on Article 6 § 1 (right to a fair trial within a reasonable time), he complained about the length of the criminal proceedings against him.

Violation of Article 6 § 1

Just satisfaction: EUR 15,000 (non-pecuniary damage) and EUR1,500 (costs and expenses)

İnan and Others v. Turkey (nos. 19637/05, 43197/06 and 39164/07)

The applicants, Barış İnan, Muhabbet Kurt and Azimet Ceyhan, are Turkish nationals who were born in 1973, 1978 and 1970 respectively and are currently detained on remand in prisons in Kocaeli (Turkey) on charges of attempting to undermine the constitutional order; the criminal proceedings against them are still pending. All three applicants complained about the excessive length of their detention pending trial, in breach of Article 5 § 3 (right to liberty and security). Ms Kurt also alleged that there had been no effective domestic remedy to challenge the lawfulness of her detention orders, in breach of Article 5§4. Lastly, Ms Kurt and Ms Ceyhan also complained about the excessive length of the criminal proceedings against them, in breach of Article 6 § 1 (right to a fair trial within a reasonable time).

(All three applicants) Violation of Article 5 § 3

(2nd applicant) Violation of Article 5 § 4

(2nd and 3rd applicants) Violation of Article 6 § 1

Just satisfaction: EUR9,000 to Mrİnan, EUR13,500 to MrsKurt and EUR10,000 to MrCeyhan (non-pecuniary damage); and EUR1,500 to Mrİnan and EUR24 to MrCeyhan (costs and expenses)

Köktepe v. Turkey (no. 35785/03)*

The applicant, Halil İbrahim Köktepe, is a Turkish national who was born in 1955 and lives in Çanakkale (Turkey). The case concerned the inclusion of land belonging to him within the public forest area. In a judgment of 22July 2008 the Court found that there had been a violation of Article 1 of Protocol No. 1 on account of the nature of the restriction imposed on the applicant’s property rights and the lack of compensation. The question of the application of Article41 (just satisfaction) not being ready for decision, it was reserved.

Just satisfaction: EUR 100,000 (in respect of all heads of damages combined)

Övüş v. Turkey (no. 42981/04)*

The applicant, Emel Övüş, is a Turkish national who was born in 1974 and lives in Darmstadt (Germany). She has been separated from her husband since 1998. Relying on Article 6 § 1 (right to a fair hearing within a reasonable time) and Article 8 (right to respect for private and family life), she complained about the length of the proceedings for the return of her children, further alleging that she had not been informed about the divorce proceedings and that the Turkish authorities had not taken any steps to ensure that she could see her children.

Violation of Article 6 § 1

Violation of Article 8

Just satisfaction: EUR10,000 (non-pecuniary damage)

Sağnak v. Turkey (no. 45465/04)*

The applicant, Saygı Sağnak, is a Turkish national who was born in 1977 and lives in Istanbul. Relying on Article5 §§ 3, 4and5 (right to liberty and security) and Article6§§1 and3 (c) (right to a fair trial), the applicant complained that while in police custody he had had no legal assistance, and that the proceedings against him had been unfair and excessive in length. Under Article13 (right to an effective remedy) he further complained that there had been no remedy for the purposes of seeking compensation for his pre-trial detention and submitting his complaints.

Violation of Article 5 §§ 3, 4 and 5

Violation of Article 6 § 1

Violation of Article 13

Just satisfaction: EUR 8,000 (non-pecuniary damage) and EUR 2,668 (costs and expenses)

Selin Aslı Öztürk v. Turkey (no. 39523/03)*

The applicant, Selin Aslı Öztürk, is a Turkish national who was born 2000 and lives in Istanbul. Relying in particular on Articles6 (right to a fair hearing) and Article 1 of Protocol No. 1 (protection of property), she complained that she had been unable to apply for recognition of her deceased father’s divorce decree and was thus deprived of part of her inheritance.

Violation of Article 6 § 1

Violation of Article 1 of Protocol No. 1

Just satisfaction: question reserved for decision at a later date

Serkan Yılmaz and Others v. Turkey (no. 25499/04)*

The applicants are seven Turkish nationals who were born in 1980, 1985, 1986, 1984, 1980, 1976 and 1980 and live in Istanbul. The case concerned their arrest during a demonstration, that the authorities considered illegal, to commemorate hunger strikes organised in about 20 prisons in 2000. They relied in particular on Articles 3 (prohibition of inhuman or degrading treatment) and 11 (freedom of assembly and association).

Violation of Article 3

Violation of Article 11

Just satisfaction: (1st and 3rd applicants) EUR 7,000, each; (2nd, 4th and 5th applicants) EUR2,000, each; (6th and 7th applicants) EUR 1,000, each (non-pecuniary damage)

Şıneğu and Others v. Turkey (nos. 4020/07, 4021/07, 9961/07 and 11113/07)*

The applicants are four Turkish nationals, Zeki Şıneğu, Mahmut Kılıç, Abdurrahman Orhan and Sait Özbey, who were born in 1973, 1973, 1971 and 1974 respectively and are currently being held in Diyarbakir prison. They were arrested and taken into custody during operations against Hizbullah, an illegal armed organisation. Relying on Articles 5 (right to liberty and security), 6 (right to a fair trial within a reasonable time) and 13 (effective remedy), they complained that the length of their pre-trial detention and the proceedings against them had been excessive.

Violation of Article 5 §§ 3 and 4

Violation of Article 6 § 1

Violation of Article 13

Just satisfaction: (2nd applicant) EUR 5,500 and (1st, 3rd and 4th applicants) EUR12,500, each (non-pecuniary damage)

Turgut and Others v. Turkey (no. 1411/03)*

The applicants are seven Turkish nationals. In its judgment of 8July 2008 the Court held, unanimously, that there had been a violation of Article 1 of Protocol No. 1 (protection of property) on account of the annulment of the applicants’ title to a plot of land which was re-registered in the name of the Public Treasury, without compensation, on the ground that it had originally been part of the public forest area. The question of the application of Article41 (just satisfaction) not being ready for decision, the Court reserved it.

Just satisfaction: EUR 1,350,000 (pecuniary damage)

Uzunget and Others v. Turkey (no. 21831/03)*

The applicants are 14 Turkish nationals who live in Ankara. Following violent clashes in Bergama prison in July 2000, the applicants took part in a protest in a park in Ankara. The police broke up the protest and arrested the applicants who were subsequently convicted of taking part in an illegal demonstration. Relying in particular on Article 6 § 1 (right to a fair trial) and Article 11 (freedom of assembly and association), the applicants complained about the unjustified interference with their right to freedom of assembly and the unfairness of the criminal proceedings against them.

Violation of Article 6 § 1

Violation of Article 11

Just satisfaction: EUR 1,000 (non-pecuniary damage)
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Ürper and Others v. Turkey
(application nos. 14526/07, 14747/07, 15022/07, 15737/07, 36137/07, 47245/07, 50371/07, 50372/07 and54637/07)

SUSPENSION OF TURKISH NEWSPAPERS UNJUSTIFIED

Violation of Article 10 (freedom of expression and information)
of the European Convention on Human Rights

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants sums ranging between 5,000euros(EUR) and EUR40,000 in respect of pecuniary damage, EUR1,800 to each applicant in respect of non-pecuniary damage and EUR5,000 to the applicants jointly for costs and expenses less EUR1,000 grated by the Council of Europe by way of legal aid. (The judgment is available only in English.)

Principal facts

At the material time the applicants, who are 26Turkish nationals, were the owners, executive directors, editors-in-chief, news directors and journalists of four daily newspapers published in Turkey: Ülkede Özgür Gündem, Gündem, Güncel and Gerçek Demokrasi. Between November 2006 and October 2007, the publication of all four newspapers was regularly suspended by the Istanbul assize court for periods ranging from 15days to a month. The publications were considered propaganda in favour of a terrorist organisation, the PKK/KONGRA-GEL (Kurdistan Workers’ Party, an illegal organisation), as well as the approval of crimes committed by that organisation and its members, whilst at the same disclosing the identity of officials with anti-terrorist duties thus making them targets for terrorist attacks. Neither the applicants nor their lawyers participated in the court’s proceedings, and their written objections to the suspension orders were dismissed.

In addition, some of the applicants were criminally prosecuted for the same offences as those attributed to the newspapers. Thus, AliGürbüz, who was the owner of Ülkede Özgür Gündem, was sentenced to pay approximately EUR217,000. Özlem Aktan, who was the executive director of Ülkede Özgür Gündem and Gündem, was indicted twice and Lütfi Ürper, who was the owner of Gündem and Güncel, three times. HüseyinBektaş, the owner and executive director of Gerçek Demokrasi, was similarly prosecuted.

According to the information in the case file, all these prosecutions are still pending at first instance, except for that against AliGürbüz, which is apparently still pending before the Court of Cassation.

Complaints, procedure and composition of the Court

Relying in particular on Article 10, the applicants complained of the suspension of the publication and dissemination of their newspapers and of their inability to take part in the proceedings before the Istanbul Assize court.

The nine applications were lodged with the European Court of Human Rights in 2007.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Dragoljub Popović (Serbia),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Kristina Pardalos (San Marino), judges,


and Sally Dollé, Section Registrar,

Decision of the Court

The Court recalled that news is a perishable commodity and to delay its publication, even for a short period, may well deprive it of all its value and interest. It then observed that the decisions to suspend the newspapers publications had been taken by the courts and found that that had been a valuable safeguard of the freedom of the press.

At the same time, the Court noted that the suspensions of the publications had not been imposed only on selected reports but on the future publications of entire newspapers whose content had been unknown at the time of the domestic courts’ decisions. The Court further found that the applicants’ guilt had been established in proceedings from which they had been excluded. The domestic court had decided to suspend the publications on the assumption that the applicants would commit the same kind of offences in the future. Consequently the suspension orders had had the preventive effect of dissuading the applicants from publishing similar articles or news reports in the future and had hindered their professional activities.

The Court held that less draconian measures could have been envisaged by the Turkish authorities, such as confiscation of particular issues of the newspapers or restrictions on the publication of specific articles. The Court held unanimously that by having suspended entire publications, however briefly, the authorities had restricted unjustifiably the essential role of the press as a public watch-dog in a democratic society, in violation of Article 10.

20.10.

Attı and Tedik v. Turkey (no. 32705/02)

The applicants, Hikmettin Attı and Nevzat Tedik, are Turkish nationals who were born in 1979 and 1975 respectively and live in Diyarbakır (Turkey). Accused of membership of an illegal organisation, they were sentenced to twelve and a half year’s imprisonment in 2001. Relying on Article5§§2, 3 and4 (right to liberty and security) and Article6§§1 and 3(c) (right to a fair trial) they alleged, in particular, that they had not been informed of the reasons for their arrest, that they not been brought before a judge within a reasonable time, that their families had not been informed about their arrests and that they had not had the opportunity to challenge the lawfulness of their detention in police custody. They also alleged that the criminal proceedings against them had not been conducted fairly.

Violation of Article 5 §§ 2, 3 and 4

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Violation of Article 6 § 1 (fairness)

Just satisfaction: EUR 5,000, each (non-pecuniary damage) and EUR 2,000, jointly (costs and expenses)

Ballıktaş v. Turkey (no. 7070/03)

The applicant, Burcu Ballıktaş, is a Turkish national who was born in 1978 and lives in Ankara. She was sentenced to twelve and a half years in prison for membership of an illegal organisation, the PKK (Kurdistan Workers’ Party). Relying on Articles3 (prohibition of inhuman or degrading treatment) and 6§§1 and3(c) (right to a fair trial) she alleged in particular that she had been ill-treated in police custody, that there had not been an effective investigation in this respect and that the criminal proceedings against her had not been conducted fairly.

No violation of Article 3 (treatment)

Violation of Article 3 (lack of effective investigation)

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Just satisfaction: EUR 7,000 (non-pecuniary damage) and EUR2,000 (costs and expenses)

Çolakoğlu v. Turkey (no. 29503/03)

The applicant, Sefa Çolakoğlu, is a Turkish national who was born in 1958 and lives in Ankara. He was arrested on suspicion of obtaining property by deception and sentenced to four years and eight months in prison in 2000 for forgery and perverting the course of justice. Relying on Article6§§1 and3(c) (right to a fair trial) he complained in particular about the unfairness and length of the criminal proceedings against him.

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Violation of Article 6 § 1 (fairness and length of the proceedings)

Just satisfaction: no just satisfaction. The most appropriate form of redress would be the re-trial of the applicant in accordance with the requirements of Article 6 § 1.

Kop v. Turkey (no. 12728/05)*

The applicant, Hasan Kop, is a Turkish national who was born in 1962 and lives in Istanbul. Relying in particular on Article 3 (prohibition of inhuman or degrading treatment), he complained about being ill-treated during the dispersal of a demonstration against the NATO summit in Istanbul in 2004 and that there was no effective investigation in this respect.

Violations of Article 3 (treatment and investigation)

Just satisfaction: EUR8,500 (non-pecuniary damage) and 1,500 (costs and expenses)

Volkan Özdemir v. Turkey (no. 29105/03)

The applicant, Volkan Özdemir, is a Turkish national who was born in 1986 and lives in İzmir (Turkey). He was arrested in 2002 on suspicion of robbery. Relying, in particular, on Article3 (prohibition of inhuman or degrading treatment) he complained about being ill-treated in police custody and about the lack of an effective investigation into his complaint.

Violations of Article 3 (treatment and investigation)

Just satisfaction: EUR 10,000 (non-pecuniary damage)

Yeşilyurt and Tutar v. Turkey (no. 8296/05)

The applicants, Tayyar Yeşilyurt and Ramazan Tutar, are Turkish nationals who were born in 1984 and 1985 respectively and live in İzmir (Turkey). In 2004, a criminal order was issued against them and they were found guilty of assault with a knife, resulting in actual bodily harm. Relying on Article6§1 (right to a fair trial) they complained that they had not been able to defend themselves in the proceedings brought against them.

Violation of Article 6 § 1 (fairness)

Just satisfaction: the finding of a violation sufficient just satisfaction for non-pecuniary damage, EUR330 to the first applicant (pecuniary damage) and EUR1,000, each (costs and expenses)

Yunus Aktaş and Others v. Turkey (no. 24744/03)*

The applicants, Yunus Aktaş, Kerem Karakaya and Ergin Tek, are Turkish nationals who were born in 1985, 1983 and 1982 respectively. They were arrested in 2003 in connection with a violent robbery committed by a group of individuals. Two of the applicants were sentenced in 2004 to over sixteen years’ imprisonment; the trial of the third applicant is pending. Relying on Article5§§ 1 and/or 4 (right to liberty and security), Mr Aktaş complained about the length of his detention on remand and all the applicants alleged that they had not had any remedy by which to challenge the lawfulness of their police custody. Under Article 6§§1 and 3(c), they further complained that they had not received a fair hearing as they had not been assisted by a lawyer while in police custody.

(Mr Aktaş) Violation of Article 5 § 1

(All applicants) Violation of Article 5 § 4

(Mr Karakaya and Mr Tek) Violation of Article 6 § 3 (c) in conjunction with Article6§1

Just satisfaction: (Mr Aktaş) EUR 3,000 (non-pecuniary damage); (Mr Karakaya and Mr Tek) EUR1,000, each (non-pecuniary damage)

Yürük v. Turkey (no. 23707/02)*

The applicant, Ekrem Yürük, is a Turkish national who was born in 1972 and lives in Istanbul. Mr Yürük was taken into police custody in 1994 as part of an operation against the PKK (Workers’ Party of Kurdistan, an illegal organisation), and was sentenced in 2001 to over twelve years’ imprisonment. Relying on Article 6§1 (right to a fair hearing within a reasonable time), he complained in particular of the excessive length of the criminal proceedings against him.

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 3,600 (non-pecuniary damage)
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Kallis and Androulla Panayi v. Turkey (Application no. 45388/99)

SOLDIER KILLED BY TURKISH AUTHORITIES IN THE UN BUFFER ZONE IN CYPRUS

Two violations of Article 2 (right to life)
of the European Convention on Human Rights

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 35,000euros(EUR) each in respect of non-pecuniary damage, and EUR9,888.30 for costs and expenses.

(The judgment is available only in English).

Principal facts

The applicants, Kallis Panayi and MrsAndroulla Panayi, are two Cypriot nationals who were born in 1947 and 1950 respectively and live in Nicosia.They are a married couple.

The parties disagree as to the facts of the case.

According to the applicants, on the early morning of 3 June 1996, their son Stelios Kalli Panayi who was nineteen years old at the time and serving in the Cyprus National Guard as a private soldier, entered the United Nations (UN) buffer zone in Nicosia to exchange his hat with one belonging to a soldier of the Turkish-Cypriot armed forces. He was off duty and unarmed. The Turkish armed forces shot him. When members of the UN force in Cyprus (UNFICYP) attempted to reach him in order to provide medical treatment needed to save his life, the Turkish armed forces opened fire and did not allow it, as a result of which he died.

According to the Turkish Government the incident took place in the Turkish part of the buffer zone. On the day in question, a fully armed Greek Cypriot soldier, Stelios Kalli Panayi, wearing army uniform entered the buffer zone making gestures by hand and calling the Turkish-Cypriot soldiers to go over to him. They warned him several times in a loud voice in Turkish, English and Greek not to approach but he ignored their warning and entered the buffer zone by crossing the wooden bridge which only UNFICYP soldiers were allowed to use. Two warning shots were fired by Turkish-Cypriot soldiers at him. As he did not stop, one more shot was fired to stop him. On hearing the gunshots, a UNFICYP came towards the place where the gunshots had been heard and was about to cross the bridge. However, he was warned by two shots fired into the air by the Turkish soldiers not to advance any further, as it was not known whether Stelios Kalli Panayi had not adopted a more advantageous crawling position. At 7.01 a.m. an ambulance arrived in the area by the Peace Force patrol road. Stelios Kalli Panayi was placed in the ambulance, which left for the hospital. Later, the Turkish-Cypriot authorities were informed that he had died.

On 7June 1996 the UN Secretary-General issued a report on the incident stating that an unarmed National Guard soldier was shot and killed inside the UN buffer zone in central Nicosia. The investigation revealed that the lethal round was fired by a Turkish-Cypriot soldier whom members of the UN force in Cyprus observed entering the buffer zone with his rifle strung across his back. UN soldiers were prevented from reaching the National Guard soldier by Turkish-Cypriot soldiers who fired shots in the direction of the UNFICYP soldiers each time the latter tried to move forward.

Complaints, procedure and composition of the Court

Relying on Article 2, the applicants complained about their son having been killed by the Turkish armed forces and about there not having been an effective investigation into the killing.

The application was lodged with the European Court of Human Rights on 29 November 1996.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (United Kingdom), President,
Lech Garlicki (Poland),
Giovanni Bonello (Malta),
Ljiljana Mijović (Bosnia and Herzegovina),
David Thór Björgvinsson (Iceland),
Işıl Karakaş (Turkey),
Mihai Poalelungi (Moldova), judges,


and Fatoş Aracı, Deputy Section Registrar.

Decision of the Court

Killing of Stelios Panayi

The Court noted that it had not been contested by the parties that the applicants’ son had voluntarily crossed the UN buffer zone. The Turkish Government had also accepted that it had been a Turkish soldier who had fired and killed Stelios Panayi. Furthermore, the Court noted the UN report issued about the incident. Although Stelios had been wearing uniform and hence one could have assumed that he might have carried a gun, that fact alone could not in the circumstances have justified the shots fired at him. The Turkish soldiers had been in complete control of the area and Stelios’ behaviour had not posed a threat to them; consequently the soldiers would have been able to stop him without jeopardising his life. 

The Court further observed that, as the UN Secretary General had reported, UN soldiers had been prevented from reaching Stelios and providing him with medical treatment. The Court found unanimously that Stelios Panayi had been killed by representatives of the Turkish authorities who had used excessive force, not justified by the circumstances of the case, in violation of Article 2.

Inadequate investigation into the killing

The Court observed that the Turkish Government had only produced a few notes prepared by the military authorities and describing the basic events surrounding the shooting of Stelios Kalli Panayi on the basis of the versions given by the soldiers involved in it. The versions had not been challenged in the light of the material evidence available to the Turkish authorities or of the statements of the UN personnel. In addition, the investigation had been carried out by the same body to which those implicated in the events belonged: it could therefore hardly be described as “independent”. Furthermore, the question of the criminal liability of the Turkish soldier who had killed MrPanayi had never been even examined by the domestic authorities. Consequently, the Court found that the authorities had failed to carry out an effective criminal investigation into the circumstances surrounding the death of Stelios Panayi, and held unanimously that there had been a violation of Article 2.

27.10.

Er v. Turkey (no. 21377/04)

The applicant, Ahmet Kenan Er, is a Turkish national who was born in 1964 and lives in Istanbul. Relying on Article6§1 (right to a fair trial), he complained about the excessive length of criminal proceedings brought against him on charges, among other things, of professional misconduct, bribery and assault and battery while serving in the Turkish armed forces.

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 9,500 (non-pecuniary damage)

Erdem Onur Yıldız v. Turkey (no. 49655/07)*

The applicant, Erdem Onur Yıldız, is a Turkish national who was born in 1979 and lives in Iskenderun (Turkey). He was sentenced to three years and nine months’ imprisonment for membership of an illegal organisation. Relying on Article3 (prohibition of inhuman or degrading treatment), he alleged that his state of health was incompatible with prison.

No violation of Article 3 (treatment)

M. Yılmaz v. Turkey (no. 39994/04)*

The applicant, Murat Yılmaz, is a Turkish national who was born in 1967 and lives in Ankara. Relying in particular on Article1 of Protocol No. 1 (protection of property), he complained of the failure to pay him compensation awarded to him in final decisions after the authorities rescinded the sale of a plot of land.

Violation of Article 1 of Protocol No. 1

Just satisfaction: enforcement of judgment within three months 

Olymbiou v. Turkey (no. 16091/90)

The applicant, Andri Olymbiou, is a Cypriot national who was born in 1950 and lives in Nicosia. The case concerned MsOlymbiou’s complaint that the Turkish occupation of the northern part of Cyprus had deprived her of her home and properties since 1974. She also complained that she was unlawfully arrested and beaten during her participation in an anti-Turkish demonstration in Nicosia in July 1989 and that the ensuing proceedings against her had been unfair. She relied on Article1 of Protocol No.1 (protection of property) and Articles3 (prohibition of inhuman or degrading treatment), 5 (right to liberty and security),6 (right to a fair trial), 7 (no punishment without law), 8 (right to respect for private and family life), 11 (right to freedom of assembly) and13 (right to an effective remedy). Further relying on Article14 (prohibition of discrimination), she also alleged that she was deprived of her property and arrested, beaten and prosecuted following the 1989 demonstration solely because she was a Greek-Cypriot.

Violation of Article 1 of Protocol No. 1

Violation of Article 8

No violation of Articles 3, 5, 6, 7, 11, 13, 14

Just satisfaction: question reserved for decision at a later date

Yusuf Büyükdağ v. Turkey (no. 22920/04)*

The applicant, Yusuf Büyükdağ, is a Turkish national who was born in 1968 and lives in Istanbul. Relying on Article6§1 (right to a fair trial within a reasonable time), he complained of the excessive length of criminal proceedings against him on charges of aiding and abetting an illegal armed organisation and attempting to overturn the constitutional order.

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 8,000 (non-pecuniary damage) and EUR 1,000 (costs and expenses)
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Andreou v. Turkey (application no. 45653/99)

BRITISH NATIONAL SHOT AND INJURED BY TURKISH ARMED FORCES DURING TENSIONS AT UNITED NATIONS BUFFER ZONE IN CYPRUS

Violation of Article 2 (right to life)
of the European Convention on Human Rights

Under Article 41 (just satisfaction) of the Convention, the Court awarded Ms Andreou’s husband and children 585.68 euros (EUR) in respect of pecuniary damage, EUR 40,000 in respect of non-pecuniary damage and EUR 10,000 in respect of costs and expenses.

(The judgment is available only in English)

Principal facts

The applicant, Georgia Andreou, now deceased, was a British national who was born in 1936 and lived in Larnaca (Cyprus). 

The case concerned Ms Andreou’s complaint that she was shot and injured by the Turkish armed forces on 14 August 1996 during tensions at the United Nations buffer zone near Dherynia (Cyprus).

The incident occurred when, having attended the funeral of a friend’s son, Anastasios Isaak– kicked and beaten to death by Turkish-Cypriot policemen and counter-demonstrators three days earlier at a motorcycle rally in protest against the Turkish occupation of the northern part of Cyprus2 – Ms Andreou went to the spot of the killing and, remaining outside the UN buffer zone, looked on, with others, at the ensuing tensions between Greek-Cypriot demonstrators and the Turkish Republic of Northern Cyprus (“TRNC”) authorities. She witnessed Solomos Solomou2 enter the buffer zone and, in protest, climb up a flagpole flying the Turkish flag; he was shot and subsequently died from his injuries. Immediately after the shooting, Turkish or Turkish-Cypriot soldiers opened fire on the crowd inside the buffer zone. 

Ms Andreou, although outside the buffer zone, sustained a serious gunshot wound to her abdomen; she was immediately taken to hospital where she was operated on. 

According to a press release subsequently issued by the UN Forces in Cyprus (UNFICYP), two of its high-ranking members had seen uniformed Turkish or Turkish-Cypriot military personnel kneeling down and firing in the direction of the demonstrators inside the UN buffer zone. As a result, two British UNFICYP soldiers and two Greek-Cypriot civilians (one of whom was the applicant) were hit by gunfire. This version of events was also confirmed in a report by the UN Secretary.

Four medical certificates submitted stated that Ms Andreou had had three operations, which included removal of the right kidney and of pancreatic tissue, stitching of the liver and a colostomy. Following the incident in 1996 and until her death in November 2005, she developed numerous conditions, including pleuritis, post-traumatic stress and depression.

Complaints, procedure and composition of the Court

Relying on Article 2, Ms Andreou alleged that her life had been put in serious danger. She also alleged that the use of excessive force against her had amounted to inhuman treatment and had had lasting effects on her physical and mental health, in breach of Articles 3 (prohibition of inhuman and degrading treatment) and 8 (right to respect for private life).

The application was lodged with the European Court of Human Rights on 12 February 1997 and declared admissible on 3 June 2008.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (the United Kingdom), President,
Lech Garlicki (Poland),
Giovanni Bonello (Malta),
Ljiljana Mijović (Bosnia and Herzegovina),
David Thór Björgvinsson (Iceland),
Ledi Bianku (Albania),
Işıl Karakaş (Turkey), judges,

and also Fatoş Aracı, Deputy Section Registrar.

Decision of the Court

The Court had no reason to doubt the independence and trustworthiness of the UNFICYP and the UN Secretary General; moreover, their description of the events of 14 August 1996 was based on eyewitness statements. The indiscriminate and unwarranted firing into the crowd which was gathering inside and outside the buffer zone had put numerous lives at risk. The fact that the applicant had not been killed was fortuitous. Nor was the seriousness of her injuries, corroborated by the medical reports, in dispute between the parties. The Court therefore considered that, irrespective of whether or not the soldiers had actually intended to kill MsAndreou, she had been the victim of conduct which by its very nature had put her life at risk, even though, in the event, she had actually survived. Article 2 was therefore applicable in the applicant’s case.

The Court was of the opinion that the firing into the crowd on 14 August 1996 had constituted a disproportionate use of force in the circumstances and could not be justified by the argument, as suggested by the Government, that it had been necessary to quell “a riot or insurrection”. Even though the demonstrators, who had sticks and iron bars, had been throwing stones at the Turkish forces, such firing could and did cause serious injuries to demonstrators, bystanders and members of the UN forces. Indeed, according to eyewitnesses, the opening of fire had been totally unwarranted and not even preceded by a warning shot. It thus appeared to be a preventive measure, taken to discourage further violence before the crowd had the time to react to the shooting of Mr Solomou.

The excessive force used against Ms Andreou had not therefore been made necessary by the state of heightened tension of the demonstration; nor had it been made necessary by her own behaviour. She had not been armed, behaved in a violent manner, offered any resistance to the police or posed a threat to public order. Moreover, she had not crossed the ceasefire line making it “absolutely necessary” to “effect a lawful arrest”; she had been hit by the bullet while standing outside the UN buffer zone. 

Finally, Turkey had failed to indicate whether its security forces had been given clear instructions and appropriate training to avoid arbitrary and/or abusive use of potentially lethal force.

The use of potentially lethal force against the applicant had not therefore been “absolutely necessary” and had not been justified by any of the exceptions permitted under Article 2. Accordingly, the Court held unanimously that there had been a violation of that Article.

Given that conclusion, the Court further held unanimously that it was not necessary to examine the applicant’s complaints under Articles 3 and 8.
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Davran v. Turkey (application no. 18342/03)

ACCESS TO THE COURT OF CASSATION HINDERED BY FAILURE TO NOTIFY A JUDGMENT

Violation of Article 6 § 1 (right to a fair hearing)

of the European Convention on Human Rights

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 1,000 euros in respect of non-pecuniary damage.

(The judgment is available only in French)

Principal facts

The applicant, Mr Ahmet Davran, was born in 1960 and lives in Ankara.

On 30 May 1996 he was sentenced in absentia by the Midyat Assize Court to a period of imprisonment for abuse of office. Mr Davran lodged an appeal on points of law with the Court of Cassation, which set aside the judgment on 15November 1997. The applicant could not be found, but he nevertheless filed written supplementary defence pleadings on 7 August 2000. Research indicated that on 1May 2001 he was working as a lawyer in Bursa.

By a judgment of 31 May 2001 the assize court sentenced him in absentia to four years’ imprisonment for fraud and abuse of office. The assize court asked the police to find Mr Davran.

Since another set of criminal proceedings had been brought against him for submitting a false lawyer’s certificate, the applicant was arrested and placed in pre-trial detention in Istanbul Prison on 18September 2001; the Midyat Assize Court was not informed.

Having been unable to locate the applicant, the Assize Court decided to notify the judgment of 31 May 2001 through publication in the Official Gazette, under section 28 of the Notification Act. In the absence of an appeal on points of law, the judgment became final on 11 January 2002.

On an unspecified date the Assize Court noted that the applicant was still detained in Istanbul Prison. It then transmitted the final judgment to the Istanbul prosecutor for execution, and Mr Davran learned of his conviction and sentence on 16 April 2002, when the writ of execution was served on him.

On 18 April 2002 he brought proceedings before the assize court, challenging the validity of the notification and requesting leave to appeal on points of law. He alleged that the publication of a judgment in the Official Gazette had not had legal effect and that the judgment could have been served on him in prison.

By a judgment of 2 May 2002 his application was dismissed by the assize court; the notification was declared to be compatible with the law and, consequently, the application for an appeal on points of law was ruled inadmissible, since it had been submitted after expiry of the legal time-limit of fifteen days following publication of the judgment. This judgment was upheld by the Court of Cassation on 26 September 2002.

Complaints, procedure and composition of the Court

Relying on Article 6 § 1, Mr Davran alleged that the dismissal of his appeal on points of law for failure to comply with the procedural time-limits had infringed his right of access to a court.

The application was lodged with the European Court of Human Rights on 24 May 2003.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Danutė Jočienė (Lithuania),
Dragoljub Popović (Serbia),
András Sajó (Hungary),
Işıl Karakaş (Turkey), Judges,

and Sally Dollé, Section Registrar.

Decision of the Court

The Court reiterated that a State which instituted courts of cassation - bodies which played a crucial role in criminal proceedings - was required to ensure that persons amenable to the law would enjoy before these courts the fundamental guarantees contained in Article 6.

Admittedly, Mr Davran had helped to make application of the Notification Act more difficult, by absconding for the four months following the delivery of the judgment against which he intended to lodge an appeal on points of law. However, as the applicant had submitted, it was not section 28 of the Notification Act which was applicable in this case, but section 19 – requiring the notification of a judgment to a prisoner though the prison authorities; this would have given him an effective right of access to the Court of Cassation.

The Court further noted the shortcomings in the arrangements for publication of the judgment, and replied to the submissions of the Turkish authorities, which alleged that it was impossible for the judicial authorities in Midyat to be informed of Mr Davran’s arrest in Istanbul; the Court pointed out that it was incumbent on the State to put in place an information network between the judicial authorities across the country.

Mr Davran had thus suffered an excessive restriction of his right of access to a court. In consequence, the Court concluded unanimously that there had been a violation of Article 6 §1.

03.11.

Kabul and Others v. Turkey (no. 9362/04)*

The applicants are eight Turkish nationals who were born in 1975, 1956, 1964, 1979, 1963, 1953, 1981 and 1954 respectively. Relying in particular on Article5§§3 et4 (right to liberty and security), they complained about the length of time they were held in police custody and the absence of an effective remedy to challenge this.

Violation of Article 5 § 3 (All applicants except Mr Baysal and Mr Aşkın)

Violation of Article 5 § 4 (All applicants)

Just satisfaction: (Mr Kabul, Mr Kartal, Mr Algül, Mr İnan, Mr Atabay) EUR 3,500, each, (MrEbuzeytoğlu) EUR 1,500, (Mr Baysal, Mr Aşkın) EUR 500, each (non-pecuniary damage)

Mehmet Ali Ayhan v. Turkey (no. 20406/05)*

The applicant, Mehmet Ali Ayhan, is a Turkish national who was born in 1961 and is currently held in Edirne Prison (Turkey). He was arrested and placed in police custody and then pre-trial detention in 1993, and in 2004 he was convicted of murder and armed robbery. Relying on Article6§§1 and3(c) (right to a fair trial within a reasonable time), he complained about the length of the criminal proceedings against him, alleged that the criminal courts took account of confessions extracted by violence while he was in police custody, when he had no legal assistance.

Violation of Article 6 § 1 (length)

Violation of Article 6 §§ 1 and 3 (c)

Just satisfaction: EUR 8,000 (non-pecuniary damage) and EUR 5,700 (costs and expenses)

10.11.

Arat v. Turkey (no. 10309/03)

The applicant, Aladdin Arat, is a Turkish national who was born in 1961 and lives in Diyarbakır (Turkey). Arrested in February 2001 outside his grocery shop, he alleged that he had been beaten by the police both during his arrest and subsequent custody. He also complained that the authorities had not effectively investigated that allegation and that the proceedings brought against him for aiding and abetting an illegal organisation had been unfair because of the failure to communicate to him the written opinion of the Principal Public Prosecutor at the Court of Cassation. He relied on Articles3 (prohibition of inhuman or degrading treatment) and6§1 (right to a fair trial).

No violation of Article 3 (treatment)

Violation of Article 3 (investigation)

Violation of Article 6 § 1 (fairness)

Just satisfaction: EUR 5,000 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

Bolukoç and Others v. Turkey (no. 35392/04)

The applicants, Yunis Bolukoç, Ferhat Kıyak and Ayhan Ateş, are Turkish nationals born in 1962, 1978 and 1980 respectively. They were in Kandıra Prison (Turkey) at the time of the lodging of their application. Arrested on suspicion of membership of an illegal armed organisation in 1998 and 2000, all the applicants complained that they had been denied the assistance of a lawyer while in police custody. Mr Bolukoç further complained about the excessive length and unfairness – on account of the presence of a military judge on the bench of the court which had tried him – of the criminal proceedings against him. The applicants relied in particular on Article6§§1 and3(c) (right to a fair trial within a reasonable time).

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1

Just satisfaction: EUR 1,000, each (non-pecuniary damage) and EUR 1,000, jointly (costs and expenses)

24.11.

Çeven v. Turkey (no. 41746/04)*

The applicant, Güldede Çeven, is a Turkish national who was born in 1977 and lives in Istanbul. He was taken into custody in connection with an operation against an illegal armed organisation, charged with “attempting to overthrow the Turkish constitutional order” and sentenced to 15 years’ imprisonment. Relying on Article 5 §§ 3, 4 and 5 (right to liberty and security), Article 6 § 1 (right to a fair trial within a reasonable time) and Article 13 (right to an effective remedy), he complained about the duration of his pre-trial detention and his inability to obtain compensation for the alleged damage.

Violation of Article 5 §§ 3, 4 and 5

Violation of Article 6 § 1 (length)

Violation of Article 13

Just satisfaction: EUR 19,000 (non-pecuniary damage) and EUR 1,000 (costs and expenses)

Şentürk v. Turkey (no. 27577/04)

The applicant, Hasan Şentürk, is a Turkish national who was born in 1958 and lives in Karacabey (Turkey). Relying on Article6§1 (right to a fair hearing), Mr Şentürk complained that there had been no oral hearing during proceedings in which he sought compensation for being unlawfully arrested and detained on charges of armed robbery and murder.

Violation of Article 6 § 1 (fairness)

Just satisfaction: the finding of a violation sufficient just satisfaction 

Yıldırır v. Turkey (no. 21482/03)

The applicant, Zekeriye Yıldırır, is a Turkish national who was born in 1939 and lives in Ankara. Relying on Article1 of Protocol No.1 (protection of property), Mr Yıldırır complained that his house in Boğazkurt, Ankara, had been demolished by the local authorities on the grounds that it was an illegal construction and posed a threat to public health and the environment.

Violation of Article 1 of Protocol No. 1

Just satisfaction: reserved for decision at a later date

01.12.

Abay v. Turkey (no. 19332/04)*

The applicant, Necati Abay, is a Turkish national who was born in 1956 and lives in Istanbul. Relying in particular on Article5§4 (right to liberty and security), he complained that he did not have an effective remedy by which to complain of his placement in pre-trial detention on suspicion of aiding and abetting an illegal organisation.

Violation of Article 5 § 4

Just satisfaction: EUR 1,000 for non-pecuniary damage and EUR 1,000 for costs and expenses

Adalmış and Kıkıç v. Turkey (no. 25301/04)*

The applicants, Sedat Adalmiş and Ercan Kiliç, were born in 1976 and 1974 respectively and live in Istanbul. They were arrested and convicted of belonging to an armed gang. Relying on Article6§§1 and3(c) (right to a fair trial), they complained that they did not have the assistance of a lawyer while they were in police custody, that they were convicted on the basis of depositions obtained in those circumstances and that they did not receive an impartial hearing.

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

Just satisfaction: EUR 1,000, each, for non-pecuniary damage and EUR 1,000, jointly, for costs and expenses

Ahmet Engin Şatır v. Turkey (no. 17879/04)*

Yusuf Gezer v. Turkey (no. 21790/04)

The applicants are two Turkish nationals who live in Turkey. Ahmet Engin Şatir was born in 1959 and lives in Istanbul. Yusuf Gezer was born in 1972 and is currently detained in Kırıkkale Prison. The applications concerned their placement in police custody in murder cases. They complained under Article3 (prohibition of inhuman or degrading treatment) that they were subjected to violence in custody and, in the case of MrGezer, that the police officers responsible were granted impunity. Under Article6 (right to a fair trial), they alleged that they were convicted on the basis of evidence obtained under duress. MrGezer also relied on Article5 (right to liberty and security). 

Violations of Article 3 (treatment and investigation)

(Mr Şatır) Violation of Article 6 §§ 1 and 3 (c) (fairness)

(Mr Gezer) Violation of Article 6 § 1 (fairness)

Just satisfaction: the most appropriate form of redress would be a re-trial of the applicants in accordance with the requirements of Article 6 § 1.

Akbulut v. Turkey (no. 7076/05)

The applicant, Şennur Şensoy Akbulut, is a Turkish national who was born in 1969 and lives in İzmir (Turkey). The case concerned her conviction by penal order to pay a fine for non-compliance with a number of administrative orders. Relying on Article6§§1 (right to a fair trial), she essentially complained that she was not able to defend herself, as no public hearing was held in her case. 

Violation of Article 6 § 1 (fairness)

Just satisfaction: the finding of a violation constitutes sufficient just satisfaction for non-pecuniary damage. The Court awards EUR1,000 costs and expenses

Arıkan v. Turkey (no. 14071/04)*

The applicant, Hacer Arıkan, is a Turkish national who was born in 1966 and lives in Balıkesir (Turkey). The judgment sentencing her to life imprisonment for an attack on the State’s constitutional order was quashed by the Court of Cassation in 2006 and the case remains pending before the Istanbul Assize Court. Relying in particular on Article6§1 (right to a fair trial within a reasonable time), she complained that she did not have a legal advisor while in police custody and of the length of the proceedings against her.

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 14,000 for non-pecuniary damage

Özcan Korkmaz and Others v. Turkey (nos. 44058/04, 19807/05 and 26384/05)

The applicants are three Turkish nationals who were formerly members of the Turkish Armed Forces and have been dismissed for disciplinary reasons. Relying in particular on Article6§1 (right to a fair hearing), they complained that the proceedings before the Supreme Military Administrative Court, which they brought following their dismissal, were unfair as they had no access to classified documents submitted to the court by the Ministry of Defence and as the written opinion of the principal public prosecutor was not communicated to them.

(Mr İslam) Struck out

(Mr Yazar) Violations of Article 6 § 1 (fairness) (concerning both complaints)

(Mr Korkmaz) Violation of Article 6 § 1 (fairness) (non-communication of written opinion)

Just satisfaction: no claim made by the applicants
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Kart v. Turkey (application no. 8917/05)

SUSPENSION OF CRIMINAL PROCEEDINGS BECAUSE OF PARLIAMENTARY IMMUNITY DID NOT VIOLATE APPLICANT’S RIGHT OF ACCESS TO A COURT

No violation of Article 6 § 1 (right to a fair trial)

of the European Convention on Human Rights

Principal facts

Atilla Kart is a Turkish national who was born in 1954 and lives in Ankara.

In the parliamentary elections of 3 November 2002, Mr Kart, who was a member of the CHP (the People’s Republican Party), was elected to the Turkish Parliament.

Prior to his election he practised as a lawyer and in the course of his professional activities two sets of criminal proceedings were brought against him, one for insulting a lawyer and the other for insulting a public official.

As an MP he enjoyed parliamentary immunity, and the criminal proceedings against him were suspended under Article 83 of the Turkish Constitution, which stipulates that an MP who is alleged to have committed an offence before or after election shall not be arrested, questioned, detained or tried unless the National Assembly decides to lift his immunity.

Two requests for the applicant’s immunity to be lifted were transmitted via the Prime Minister’s Office to the competent parliamentary authorities, who nevertheless decided to suspend the criminal proceedings for the duration of the applicant’s term of parliamentary office.

Mr Kart challenged that decision before the plenary Assembly of the Turkish Parliament, relying on his right to be judged in a fair trial. The files concerning the applicant’s requests to have his immunity lifted remained on the plenary Assembly’s agenda for over two years, until the next parliamentary elections, without ever being examined.

Mr Kart was re-elected in the 22 July 2007 general elections. In January 2008 the Speaker of the National Assembly informed him that the files concerning the lifting of his immunity were still pending.

Complaints, Procedure and composition of the Court

Relying on Article 6 § 1 of the Convention, Mr Kart complained that he had been deprived of his right to a fair trial, with the resulting restrictions on the rights of the defence, in that he had been deprived of the opportunity to clear his name.

The application was lodged with the European Court of Human Rights on 8 February 2005. It was declared partly admissible on 15 January 2008, after a public hearing. On 8 July 2008 the Court delivered a judgment finding by four votes to three that there had been a violation of Article 6 § 1. On 1 December 2008 a panel of the Grand Chamber acceded to the Turkish Government’s request to have the case referred to the Grand Chamber in accordance with Article 43 of the Convention. On 3 December 2009 the Court pronounced the present judgment in a public hearing.

Judgment was given by the Grand Chamber of 17 judges, composed as follows:

Jean-Paul Costa (France), President,
Nicolas Bratza (the United Kingdom),
Peer Lorenzen (Denmark),
Josep Casadevall (Andorra),
Giovanni Bonello (Malta),
Corneliu Bîrsan (Romania),
Boštjan M. Zupančič (Slovenia)
Lech Garlicki (Poland),
Alvina Gyulumyan (Armenia),
Khanlar Hajiyev (Azerbaijan),
Egbert Myjer (the Netherlands),
Mark Villiger (Liechtenstein),
Giorgio Malinverni (Switzerland),
András Sajó (Hungary),
Nona Tsotsoria (Georgia),
Ann Power (Ireland),
Işıl Karakaş (Turkey), judges,

and also Vincent Berger, Jurisconsult.

Decision of the Court

Preliminary remarks

It was not for the Court to rule in an abstract manner on the scope of the protection States accorded their MPs, but to ascertain in this particular case how Mr Kart’s parliamentary immunity had affected his right to a court.

This was the first time the Court had examined a case where it was the beneficiary of parliamentary immunity who complained that his immunity was preventing him from being tried.


Article 6 § 1

Parliamentary immunity pursued the legitimate aim of guaranteeing the smooth functioning of Parliament and protecting its integrity and independence. The Court noted that although the immunity enjoyed by Turkish MPs appeared to be broader than in other States, the scope of the protection afforded had limits and could not be deemed excessive per se.

The procedure for examining requests to lift parliamentary immunity in Turkey was regulated by the Constitution and the Rules of Procedure of the National Assembly. Mr Kart complained that the decision-making procedure in question lacked clarity; the Court pointed out that decisions concerning the implementation of parliamentary liability were political decisions by nature, so they could not be expected to satisfy the same criteria of clarity as court decisions.

As to the decisions taken in Mr Kart’s case, the Court noted that the applicant had had the possibility of filing an objection to the decisions to suspend the criminal proceedings against him. Furthermore, the refusal to lift his parliamentary immunity could not be considered discriminatory or arbitrary as similar requests, both from members of the parliamentary majority and from opposition members, had also been refused.

Criminal proceedings were still pending against Mr Kart and there was no denying that the uncertainty inherent in any criminal proceedings had been accentuated in this case by the impugned parliamentary procedure, as the delays it had caused had resulted in equivalent delays in the determination of the criminal proceedings against him. However, in standing for election in two successive parliamentary elections the applicant, who was a lawyer, had been aware that he was aspiring to a status that could well delay those proceedings. The Court stressed that the effect of the parliamentary decisions concerning Mr Kart’s immunity had merely been to suspend the course of justice, without influencing it or taking part in it.

The damage Mr Kart complained that the criminal proceedings against him had done to his reputation was inherent in any official accusation, but there was no doubt in the Court’s mind that the applicant’s honour had been protected by respect for the presumption of innocence.

The failure to lift Mr Kart’s immunity had merely constituted a temporary procedural obstacle to the determination of the criminal proceedings, but had not deprived him of the possibility of having his case tried on the merits. It had not been disproportionate to the legitimate aim pursued by the authorities, which was to protect the parliamentary institution.

The Court held by thirteen votes to four that there had been no violation of Article 6 § 1.

Judge Malinverni expressed a concurring opinion, Judge Bonello, joined by Judges Zupančič and Gyulumyan, expressed a dissenting opinion, and Judge Power expressed a dissenting opinion. These opinions are annexed to the judgment.

08.12.

Aytaş and Others v. Turkey (no. 6758/05)*

The applicants are 17 Turkish nationals living in Turkey. Relying on Articles3 (prohibition of inhuman or degrading treatment) and11 (freedom of assembly and association), they complained that in 2004 the police broke up violently a demonstration in which they were taking part in protest at a government bill on higher education.

(10 applicants) Violation of Article 3 (treatment)

(All applicants) Violation of Article 11

Just satisfaction: concerning Article3, the Court awards for non pecuniary damage EUR2,000 each to MsAytaş, MrGok and MrMetin; EUR3,000 each to MrKaratepe, MrKurtuluş, MrAslan, MrErsoy and MrBülbül; and EUR5,000 each to MrOcak and MrOzan (non-pecuniary damage); concerning Article 11, the finding of a violation constitutes sufficient just satisfaction for non-pecuniary damage

Çayan Bilgin v. Turkey (no. 37912/04)*

The applicant, Çayan Bilgin, is a national who was born in 1978 and lives in Tekirdağ (Turkey). In 2001 criminal proceedings were instituted against him during an operation carried out against the illegal organisation Halkın Devrimci Adaleti (“People’s Revolutionary Justice”). Relying on Articles5§3 (right to freedom and security) and 6§1 (right to a fair trial within a reasonable time), he complained of the allegedly excessive length of his pre-trial detention and the criminal proceedings.

Violation of Article 5 § 3

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 4,250 (non-pecuniary damage) and EUR1,000 (costs and expenses)

Kenan Engin v. Turkey (no. 60683/00)*

The applicant, Kenan Engin, is a Turkish national who was born in 1974 and lives in Tunceli (Turkey). In 1998 he was convicted by the Istanbul National Security Court of membership of an illegal armed organisation. Relying among others on Article6§§1 and3(c) (right to a fair trial), he argued that the court did not constitute an “impartial and independent tribunal” on account of the presence of a military judge on the bench and that he was not assisted by a lawyer while in police custody. 

Violation of Article 6 § 1 (fairness)

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

Just satisfaction: EUR 1,000 (non-pecuniary damage)

Osman Yılmaz v. Turkey (no. 18896/05)*

The applicant, Osman Yılmaz, is a Turkish national who was born in 1982 and lives in Bursa (Turkey). Relying on Article6§1 (right to a fair trial), he complained of the failure to enforce a court decision awarding him damages following a road accident as a result of which he was 100% disabled. He alleged that by failing to ensure enforcement of that decision the domestic authorities had infringed his right to a fair hearing and his right of access to a court.

Violation of Article 6 § 1 (fairness)

Just satisfaction: enforcement of the judgment at issue within three months or, failing that, payment of EUR293,149 (pecuniary damage) and EUR3,900 (non-pecuniary damage)

Savaş v. Turkey (no. 9762/03)*

The applicant, Uğur Savaş, is a Turkish national who was born in 1979 and lives in Balıskesir (Turkey). In 2001 criminal proceedings were brought against him for armed robbery. Relying among others on Article 6§§1 and3(c) (right to a fair trial), he complained that his trial was unfair. He claimed in particular that he was not given a copy of the written submissions of the Principal Public Prosecutor at the Court of Cassation on the merits of his appeals and that he was denied access to a lawyer while in police custody.

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

Violation of Article 6 § 1 (fairness)

Just satisfaction: no claim made by the applicant

Şayık and Others v. Turkey (nos. 1966/07, 9965/07, 35245/07, 35250/07, 36561/07, 36591/07 and 40928/07)*

The applicants, Hayrettin Şayık, Mehmet Ali Oğuzhan, Murat Aslan, Turgay Bilge, Fahri Arcagök, Mehmet Özboğa (Aksa) and Mehmet Salih Şimşek, are Turkish nationals who were born in 1963, 1969, 1975, 1976, 1974, 1976 and 1978 respectively and are currently in prison in Diyarbakır and Siirt (Turkey). Criminal proceedings were brought against them between 1995 and 2001 during operations carried out against Hizbullah, an illegal fundamentalist organisation. Relying, at least in substance, on Article 5§§3 and4 (right to liberty and security), the applicants complained of the excessive length of their pre-trial detention and argued that they had not had an effective remedy by which to seek judicial review of the lawfulness of their detention. Relying, further, on Articles6§1 (right to a fair trial within a reasonable time) and13 (right to an effective remedy), they also complained that their case had not been heard within a reasonable time and that there had been no domestic remedy available by which to complain.

Violation of Article 5 §§ 3 and 4

Violation of Article 6 § 1 (length)

Violation of Article 13

Just satisfaction: EUR 4,000 to Mr Şayık, EUR 6,500 to Mr Oğuzhan, EUR9,000 each to MrAslan and MrArcagök, EUR11,000 each to Mr Bilge and MrÖzboğa (Aksa), and EUR11,500 to MrŞimşek (non-pecuniary damage)

Yeşilkaya v. Turkey (no. 59780/00)*

The applicant, Ali Rıza Yeşilkaya, is a Turkish national who was born in 1972. On the date his application was lodged he was in Sivas Prison (Turkey). Relying on, among other provisions, Article6§§1 and3(c) (right to a fair trial), he complained that he had not had access to legal assistance while in police custody.

Violation of Article 6 § 3 (c) in conjunction with Article 6 § 1 (fairness)

Just satisfaction: EUR 1,000 (non-pecuniary damage) and EUR 2,000 (costs and expenses)
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Kalender v. Turkey (application no. 4314/02)

AUTHORITIES FAILED TO TAKE MEASURES TO PROTECT

THE LIVES OF RAILWAY ACCIDENT VICTIMS

Unanimously:

Violations of Article 2 (right to life and investigation)

Violation of Article 6 § 1 (right to a fair hearing) on account of the length of the proceedings

No violation of Article 6 § 1 (impartiality of court)
of the European Convention on Human Rights

Principal facts

The applicants are three Turkish nationals: Mrs Sevim Kalender and her children, Mr Adnan Kalender and Ms Aysun Kalender. They were born in 1940, 1964 and 1966 respectively and live in Istanbul.

The husband of Mrs Sevim Kalender, Kadir Kalendar, and his mother Şükriye Kalender, were killed in an accident in a railway station. On 4 May 1997 the victims had taken a TCDD (Turkish national railway company) train and on their arrival at the station they had been hit and killed by a goods train on the adjacent track.

A criminal investigation was opened immediately after the accident and liability was found to be shared between the TCDD – the safety measures in the station being insufficient – and the applicants’ relatives, who had got off the train on the wrong side and had been attempting to cross the track by mistake. The train driver was acquitted of manslaughter and the Criminal Court then requested that a criminal investigation be opened into breaches of safety regulations on the part of the TCDD. However, the requested investigation was never opened.

The applicants brought civil proceedings against the TCDD seeking compensation for their pecuniary and non-pecuniary damage. The TCDD, for its part, claimed compensation for the pecuniary damage resulting from the delays caused by the accident. An expert appointed to assess the parties’ respective liability concluded that Kadir and Şükriye Kalender were 60% liable and that the railway company was 40% liable.

After enforcement proceedings brought by the applicants, they obtained full payment of the compensation in June 2006.

Complaints, procedure and composition of the Court

Under Article 2 (right to life), the applicants complained about the authorities’ failure to protect their relatives’ lives, and under Article 6 § 1 (right to a fair hearing within a reasonable time), they complained that the court which had heard their case had not been impartial or independent, and that the length of the proceedings had been excessive.

The application was lodged with the European Court of Human Rights on 24 September 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Françoise Tulkens (Belgium), President,
Ireneu Cabral Barreto (Portugal),
Vladimiro Zagrebelsky (Italy),
Dragoljub Popović (Serbia),
Nona Tsotsoria (Georgia),
Işıl Karakaş (Turkey),
Kristina Pardalos (San Marino), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

Decision of the Court

Article 2

All the court-appointed experts had concluded that the structure of the station and its management had failed to comply with minimum safety requirements: no subway, passage blocked by a goods train thus obliging passengers to cross the track, lack of information on the train, lack of staff. It could not therefore be said that any imprudent conduct on the part of the victims had been the decisive cause of the accident. On the contrary, the experts’ reports and domestic courts had established a causal link between the shortcomings in railway safety and the deaths of Kadir and Şükriye Kalender. The authorities had thus failed in their duty to implement regulations for the purpose of protecting the lives of passengers. The Court therefore found that there had been a violation of Article 2.

Whilst the authorities had reacted speedily after the accident, having promptly opened a criminal investigation and proceedings against the train driver, the court’s subsequent request for the opening of a criminal investigation concerning the TCDD had never been followed up. The Turkish criminal justice system had not therefore been in a position to determine the full extent to which the public servants and authorities were liable for the accident, and had not effectively implemented the provisions of domestic law that guaranteed the right to life. Accordingly, there had also been a violation of Article 2 in this respect.

Article 6 § 1

The expert’s report on which the sharing of liability between the parties had been based was not disputed by the applicants. The complaint about a lack of impartiality and independence on the part of the court was thus rejected as ill-founded.

As to the applicants’ second complaint under Article 6 § 1, the Court noted that the proceedings had lasted eight years and seven months for two degrees of jurisdiction, whereas the case was not a particularly complex one and Mrs Kalender and her children had not delayed the proceedings. The enforcement had taken about three years, so payment of the compensation had been delayed accordingly. The Court therefore found that the length of the proceedings had not been reasonable and that there had been a violation of Article6§ 1.

Having regard to its finding of a violation of Article 2 and of Article 6 § 1, the Court took the view that it did not need to examine the case under the other Articles relied upon by the applicants.

Article 41

By way of just satisfaction, the Court awarded, in respect of all heads of damage combined, 35,000 euros (EUR) to Sevim Kalender and, to Aysun and Adnan Kalendar, EUR 25,000 each. It also awarded EUR 1,500 to the applicants, jointly, for costs and expenses.

15.12.

Abdulhadi Yıldırım v. Turkey (no. 13694/04)*

The applicant, Abdulhadi Yıldırım, is a Turkish national who was born in 1950 and lives in Diyarbakır (Turkey). Relying in particular on Article2 (right to life), he complained of the authorities’ negligence in protecting the life of his son – a schizophrenic – who committed suicide in prison when, as a young conscript convicted for desertion, he began to serve his sentence. He further complained of the impossibility of identifying and punishing those responsible. 

Violations of Article 2 (life and investigation)

Just satisfaction: EUR 12,000 (non-pecuniary damage)

Burak Hun v. Turkey (no. 17570/04)*

The applicant, Burak Hun, is a Turkish national who was born in 1981. He was arrested and convicted of buying and selling drugs at the close of a police operation using an “agent provocateur”. Relying in particular on Article6§1 (right to a fair trial), the applicant alleged that he was incited to commit an offence by the agent.

Violation of Article 6 § 1 (fairness)

Just satisfaction: 

- non-pecuniary damage: the finding of a violation sufficient just satisfaction 

- costs and expenses: EUR1,500 

Narin v. Turkey (no. 18907/02)

The applicants are ten Turkish nationals who live in Diyarbakır (Turkey). They alleged that their relative, Abduvahit Narin, had been killed by the security forces on 3 October 1992 during a raid on his hotel following clashes with the PKK (the Workers’ Party of Kurdistan, an illegal organisation) in Kulp (a district in the province of Diyarbakır). They also alleged that the authorities had failed to carry out an effective investigation into their relative’s death. Relying in particular on Article6§1 (right to a fair hearing within a reasonable time), the applicants complained about the excessive length of the compensation proceedings they brought with regard to their relative’s death.

Violation of Article 6 § 1 (length)

Just satisfaction: EUR 8,500, jointly (non-pecuniary damage) and EUR 1,500, jointly (costs and expenses) 

Sabri Aslan and Others v. Turkey (no. 37952/04)*

The applicants are 12 Turkish nationals. They are the father, mother, brothers and sisters of MrNaim Aslan, who was killed by accidental gunfire from the security forces while he was leading a herd to pasture land situated near the Iranian border. Relying in particular on Article6§1 (right to a fair trial), they complained about the refusal to grant them legal aid, which they had requested with a view to bringing an action for liability before the administrative courts.

(lst and 8th applicants) Violation of Article 6 § 1 (fairness)

Just satisfaction: EUR 7,500, jointly (non-pecuniary damage) and EUR 1,000, jointly (costs and expenses)

Turan and Turfan v. Turkey (no. 1413/03)*

The applicants, Ahmet Turan and Müslüm Turfan, are two Turkish nationals who were born in 1972 and 1969 respectively and live in Istanbul. They were arrested in possession of false identity papers and placed in police custody. Relying in particular on Article3 (prohibition of inhuman or degrading treatment), they alleged that they had been subjected to ill-treatment in the police station. Under Article6§§1 and3(c) (right to a fair trial), they complained that they had been convicted on the basis of statements obtained from them under torture and that they had not been assisted by a lawyer.

Violations of Article 3 (treatment and investigation)

Violation of Article 6 §§ 1 and 3 (c) (fairness)

Just satisfaction: EUR 15,000, each (non-pecuniary damage) and EUR 1,000, jointly (costs and expenses)

