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31.1.2002

Press release issued by the Registrar

(2)Özbey v. Turkey (no. 31883/96)Friendly settlement

On 27 January 1995 police arrested Hasan Özbey - a Turkish national - with a woman and took them into police custody at the anti-terrorist branch of the security police headquarters in Ankara.

According to the arrest report drawn up by the police officers who had arrested them, but which they did not sign, the police officers, who had been informed of the distribution of illegal leaflets, had suspected a man and a woman and had arrested them. Having discovered leaflets signed by the DHKP/C (Revolutionary People’s Liberation Front/Party), notes, magazines and other documents, they requested the applicant and the woman with him to go to the police station. When they attempted to flee, they were compelled by force to get into the car. Subsequently, when they were taken out of the car, they threw themselves onto the ground and were made to go into the police station by the police officers, again by force.

Two-and-a-half hours after the arrest the applicant was examined by a doctor. His report recorded injury marks. Later, he drew up a final report and certified the applicant unfit for work for seven days. On 8 February 1995 the applicant was examined again and the doctor recorded injury marks. On 20 February and 14 April 1995 the ENT neurological and auditory tests which had been carried out on the applicant at Ankara Hospital showed a perforation of the left eardrum. In a report dated 26 April 1995 the Ankara forensic office considered that the after-effects from which Mr Özbey was suffering were not life-endangering and put him on sick leave for seven days.

On 6 February 1995 the applicant was brought before a judge at the Ankara National Security Court who ordered him to be placed in detention pending trial. The applicant protested his innocence to the judge and claimed that the police had subjected him to ill-treatment while he had been in police custody.

On 2 June 1995 the National Security Court, composed of two civilian judges and a military judge with the rank of colonel, sentenced the applicant to three years and nine months’ imprisonment under Article 169 of the Criminal Code which makes it an offence to lend assistance to an armed gang.

The case has been struck out following a friendly settlement in which the Turkish Government have made the following declaration:

“The Government regret the occurrence, as in the case in question, of individual examples of ill-treatment of people in police custody by the authorities, notwithstanding the Turkish legislation in place and the Government’s determination to prevent such events. The Government accept that subjecting detainees to torture or inhuman or degrading treatment or punishment breaches Article 3 of the Convention, and they undertake to issue appropriate instructions and to adopt all necessary measures to ensure future compliance with the prohibition of such types of ill-treatment - which implies an obligation to conduct effective investigations.”

The applicant has also been awarded a global sum of 100,000 French francs for any non-pecuniary and pecuniary damage, costs and expenses. (The judgment is available only in French.)
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5.2.2002

(1)Yolcu v. Turkey (application no. 34684/97) Friendly settlement

On 24 July 1996 Vahdettin Yolcu, a Turkish national, was arrested and placed in custody in the course of an investigation concerning members of the Kurdistan Workers’ Party (PKK).

In a letter, dated 25 July 1996, the Istanbul Security Directorate informed the office of the public prosecutor at Istanbul State Security Court that, following the applicant’s confessions, police officers had searched his house and found several explosives. On the same date, the public prosecutor authorised the Istanbul Security Directorate to extend the applicant’s detention until 5August 1996.

At a hearing on 18 October 1996 before the State Security Court the applicant claimed he had been forced to sign a statement without having read it. His requests for release pending trial were rejected. On 23 May 1997 he was convicted of aiding and abetting the PKK, under Article 169 of the Turkish Criminal Code and Article 5 of Law No. 3713 on the Prevention of Terrorism (Law No. 3713), and sentenced to five years’ imprisonment and debarred from employment in public service. 

He complained, among other things, under Article 5 § 3 (right to liberty and security) of the European Convention on Human Rights that he was kept in police custody for 12 days without being brought before a judge and that he had been a victim of a violation of Article 6 § 3 (c) (right to defend self through legal assistance of own choosing), in that he was not permitted legal assistance during questioning by the police, the public prosecutor and the investigating judge. 

The case has been struck out following a friendly settlement in which 40,000 French francs inclusive of costs and expenses is to be paid to the applicant on an ex gratia basis. (The judgment is available only in English.)

075

7.2.2002

(6)E. K. v. Turkey (no. 28496/95) Violation Article 7

Violation Article 10

Violation Article 6 § 1

E.K., a Turkish citizen born in 1959 and living in Istanbul, is a lawyer and the owner of the Doz Basýn Yayýn Ltd Þti publishing house (“Doz”).

As secretary of the Istanbul section of the Human-Rights Association, she signed an article entitled “Dünyanýn Kürt Halkýna Borcu var” (“The world owes a debt to the Kurdish people"), which appeared in the Istanbul daily newspaper Özgür Gündem. A first set of criminal proceedings concerned that article. On 16 September 1994 the State Security Court convicted her under section 8 (1) and (2) of Law no.3713. It sentenced her to two years’ imprisonment and a fine of 250,000,000Turkish liras (TRL), holding that she had expressed support in the article for the activities of the PKK and referred to part of the national territory as “Kurdistan”.

In October 1992 Doz published a book, which E.K. edited. A second set of criminal proceedings followed. On 9 September 1994 the State Security Court convicted her under section 8 (2) of Law no. 3713 and sentenced her to six months’ imprisonment and a fine of TRL 50,000,000. It also ordered seizure of the publication. The State Security Court found that an article in the book undermined territorial integrity and the unity of the nation.

On 30 October 1995 Law no. 4126 came into force. It amended, among other provisions, section 8 of Law no. 3713. Under that Act, the State Security Court reviewed the merits of the applicant’s case and reached the same verdict as in its judgment of 9September 1994. It again sentenced the applicant to six months’ imprisonment and a fine of TRL 50,000,000, but converted the prison sentence into a fine of TRL 50,900,000, suspended. On 4 August 1997 Law no. 4304 was enacted, which provided for the suspension of judgment and sentence in cases concerning offences committed before 12 July 1997 by editors of periodical publications. Under that Act, the Court of Cassation overturned the impugned judgment on 27November 1997 and remitted the case for retrial before the lower court. On 25 December 1997 the State Security Court held, under section 1 (3) of Law no. 4304, that judgment should be suspended in the applicant’s case, and only delivered if the applicant was convicted, in her capacity as editor, of a new offence with intent within three years, otherwise the charges were to be dropped.

The applicant complained that her conviction under section 8 (2) of Law no. 3713, in relation to the publication of the book, violated Article 7 (no punishment without law), as the law in question was too vague to be understood and because, under that law, prison sentences could be imposed only on editors of periodicals, newspapers and magazines and not books. She also maintained that her two convictions infringed her right to freedom of expression and that she had been denied a fair hearing, since the state security court that had twice convicted her included a military judge.

The Court held unanimously that there had been a violation of Article 7 concerning the applicant’s conviction as editor of the book, because, while her punishment was foreseeable, the application of a prison sentence to a book editor was not in accordance with the law. 

The Court also held, unanimously, that there had been a violation of Article 10 concerning both convictions. The article signed by the applicant did not incite hatred or condone violence and her punishment was harsh. Concerning the article in the book she had edited, nothing incited violence or opposed democratic principles. The book included all the speeches made at an international conference and the book had to be taken as a whole. In both cases the Court found the applicant’s punishment disproportionate. 

Finally, the Court held, unanimously, that there had been a violation of Article 6 § 1 (access to an independent and impartial tribunal) concerning both sets of criminal proceedings, in view of the presence of a military judge. 

The applicant was awarded EUR 10,700 for non-pecuniary damage and EUR 3,000 for costs and expenses. (The judgment is available only in French.)

Violation Article 6 § 1

In the following eight Turkish cases, the applicants complained, relying on Article 6 § 1 (right to a fair hearing within a reasonable time) about the length of the criminal proceedings against them (indicated in brackets2). 

In each case the Court held unanimously that there had been a violation of Article 6 § 1 and awarded each applicant EUR 15,250 for non-pecuniary damage and EUR 1,200 for costs and expenses. (The judgments are available only in English.)

(7)Uygur v. Turkey (no. 29911/96) (14 years and six months)

(8)Dinleten v. Turkey (no. 29699/96) (15 years, nine months and three weeks)

(9)Metinoğlu v. Turkey (no. 29700/96) (22 years and five months)

(10)Özcan v. Turkey (no. 29701/96) (21 years and 10 months)

(11)Sarıtaç v. Turkey (no. 29702/96) (15 years and 10 months)

(12)Zülal v. Turkey (no. 29703/96) (22 years, nine months and two weeks)

(13)Çilengir v. Turkey (no. 29912/96) (16 years)

(14)Binbir v. Turkey (no. 29913/96) (17 years)
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12.2.2002

(1)Gawracz v. Turkey (application no. 32055/96)  Friendly settlement

Leszek Gawracz, a Polish national, complained about the length of civil proceedings (which lasted almost seven years and four months) concerning his claim for damages for injuries and loss of earnings, following a car accident. He relied on Article 6 § 1 (determination of civil rights within a reasonable time) of the European Convention on Human Rights.

The case has been struck out following a friendly settlement in which 55,000 French francs is to be paid for any non-pecuniary and pecuniary damage, costs and expenses. (The judgment is available only in English.)
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14.2.2002

Press release issued by the Registrar

JUDGMENT IN THE CASE OF ORAK v. TURKEY

The European Court of Human Rights has today notified in writing its judgment in the case of Orak v. Turkey (no. 31889/96), which is not final1. (The judgment is in the French language only).

The Court held:

unanimously, that there had been a violation of Article 2 of the European Convention on Human Rights (right to life) on account of the death of the applicant’s son;

unanimously, that there had been a violation of Article 2 of the Convention on account of the fact that the authorities had not conducted an appropriate or effective inquiry into the circumstances of the applicant’s son’s death;

unanimously, that there had been a violation of Article 3 (prohibition of torture);

by six votes to one, that there had been a violation of Article 13 (right to an effective remedy);

unanimously, that it was not necessary to consider the applicant’s complaints under Articles 5 (right to liberty and security), 6 § 1 (right to a fair trial), 14 (prohibition of discrimination) or 18 (limitation on use of restrictions of rights). 

Under Article 41 of the Convention (just satisfaction), the Court awarded, by six votes to one:

2,660 euros (EUR) (less 4,100 French francs paid by the Council of Europe in legal aid) for the applicant’s costs and expenses and EUR 4,000 in respect of the non-pecuniary damage he had sustained;

EUR 46,000 for pecuniary damage and EUR 22,500 for non-pecuniary damage, to be held by the applicant for his son’s heirs;

EUR 457 for funeral expenses.

1.Principal facts

The applicant, Abdurrahman Orak, a Turkish national of Kurdish origin, was born in 1950 and lives in Bitlis. He is the father of Abdulselam Orak, (A.O.), who was born in 1970 and died on 25 June 1993, aged 23.

On 10 June 1993, during an operation launched with the aim of arresting a number of persons suspected of being implicated in the activities of the Kurdistan Workers’ Party (“the PKK”), security forces went to the village of Harabengesor in Bitlis province, south-east Turkey (subject to a state of emergency). Early in the morning of 11 June 1993 A.O. and one A.G. were arrested and transferred to the gendarmerie barracks in Bitlis, where they were taken into police custody.

The Government submitted that at 3.30 a.m. on 14 June 1993 A.O. and A.G. had tried to escape while they were under surveillance in the corridors of the gendarmerie barracks. During the attempted escape a violent struggle had broken out. Following the alleged attempt to escape there was no medical examination of A.O. According to the reports signed by the gendarmes, he then began a hunger strike, during which the gendarmes and the military doctor administered serotherapy.

The applicant said that he was prepared to accept that the alleged attempt to escape had taken place, but had doubts about the circumstances in which it had occurred; his son had been handcuffed and placed under the strict supervision of the security forces. His son had been taken into custody in a military barracks under much tighter security than the supervision regime in police stations. It was difficult to envisage an attempt to escape in such circumstances.

On 20 June 1993 A.O. was transferred to Bitlis Hospital and later to Diyarbakır Hospital. He was diagnosed as suffering from “extrarenal uraemia”. The doctors who examined him noted that he was unconscious and had injuries all over his body. On 23 June 1993 he died in hospital without coming out of the coma. According to the autopsy report of 23 June 1993, death was caused by a stroke.

On 6 July 1993 the applicant lodged a complaint against the gendarmes in whose custody his son had been placed. On 1 October 1993 a prosecution was brought against the four gendarmes in question for manslaughter. On 25 November 1997 the Bitlis Assize Court acquitted the defendants on the ground that, notwithstanding the findings of the medical reports that death had been caused by traumatic shock, it was not possible on the basis of the evidence adduced before it to establish that this shock had been caused by the accused.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 5 June 1996 and referred to the Court on 1 November 1998. It was declared admissible on 29 March 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Christos Rozakis (Greek), President,
Françoise Tulkens (Belgian),
Giovanni Bonello (Maltese),
Peer Lorenzen (Danish),
Snejana Botoucharova (Bulgarian),
Anatoly Kovler (Russian), judges,

Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Erik Fribergh, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant alleged that his son had died from the consequences of acts of torture inflicted on him in the gendarmerie barracks in Bitlis. Criticising the lack of an effective mechanism to establish the circumstances in which his son had lost his life, he complained that the inadequate nature of the inquiry into his death had prevented him from bringing judicial proceedings for compensation. He further asserted that there had been discrimination based on his son’s ethnic origin. He relied on Articles 2, 3, 5, 6, 13, 14 and 18 of the Convention.

Decision of the Court

Article 2

A.O.’s death

The Court did not consider it necessary to speculate as to whether A.O. had suffered an injury to the head during the alleged attempted escape, given that, irrespective of the origin of the injury in question, there was a body of “satisfactory and convincing” evidence that the death was imputable to the respondent State.

Firstly, it had not been contested that A.O., aged 23, was arrested on 11 June 1993 when he was in good health and showed no signs of illness or previous injuries. Following his arrest he was first taken to the gendarmerie post in Tatvan and then placed in custody at the Bitlis gendarmerie barracks. Accordingly, all the injuries noted during that period engaged, in principle, the responsibility of the State. There was in the first place a “negative” responsibility, consisting in the requirement not to have recourse to excessive force. But the State also had a positive responsibility to protect the lives of persons deprived of their liberty.

The Court noted that A.O., who had cuts and bruises all over his body and a head injury, had not been taken to hospital until 20 June 1993, that is six days after the alleged escape attempt. By the time he reached hospital on 20 June 1993 A.O. had lost consciousness and slipped into a coma. The Government had not supplied any plausible explanation of the bruises found, among other places, on the victim’s arms and thigh, the soles of his feet and the crown and sides of his head, the scratches on his genitals or the causes of the stroke which had apparently caused his death. Moreover, while he was in police custody the gendarmerie authorities did no more than administer serotherapy to A.O., who had serious injuries and was suffering, among other things, from a bedsore measuring 10 cm by 10 cm over his sacrum due to a long period of lying on his back.

Accordingly, the Court considered that the Government’s responsibility for the applicant’s son’s death was engaged by the fact that they had given no explanation of the reasons for the stroke which caused A.O.’s death and because they had failed to discharge their duty to protect his life when he was subject to State supervision while in police custody. It followed that there had been a violation of Article 2 in that respect.

Alleged inadequacy of the inquiry

The Court noted that following the applicant’s complaint the public prosecutor did not appear to have doubted the official version of the events when, in the indictment he drew up, he accused the gendarmes of manslaughter resulting from recourse to excessive force during the escape attempt. Moreover, during his preliminary investigation, he did no more than order a medical report and question the gendarmes in whose charge A.O. had been placed, without bothering to summon A.G., who had been with A.O. The Court considered that A.G.’s statements were crucial in that he had been the only witness, other than the gendarmes, who was with the applicant’s son at the time when the alleged fight took place. But no statements were taken from A.G. until 3 March 1994, when he was questioned under a request for evidence on commission. No investigating or trial judge who worked on the case had had the opportunity to question this key witness who had categorically denied that there had been an attempt to escape followed by a violent struggle. The subsequent inquiry conducted by the administrative investigating authorities had done little to remedy the shortcomings recorded above in so far as the gendarmerie lieutenant-colonel instructed to investigate the case did not consider that there was sufficient evidence to prosecute the gendarmes.

The Court further noted that the Bitlis Assize Court, which was eventually able to rule on the case, decided on 25 November 1997 to acquit the gendarmes in whose charge A.O. had been held on the ground that there was no evidence, but without being able to explain A.G.’s statements. That conclusion, which was based solely on the evidence given by the accused and the other gendarmes present in the barracks, could not be accepted, given that no explanation of the radical difference between the two versions of events had been forthcoming and in view of the nature of the injuries found on the various parts of the deceased’s body.

The Court concluded that the authorities had not conducted an effective inquiry into the circumstances surrounding A.O.’s death, which made civil remedies equally incapable of providing redress in the circumstances of the case. It concluded that there had been a violation of Article 2 in this respect.

Article 3

The Court noted that the autopsy report of 23 June 1993 revealed that A.O. had injuries all over his body. That report, and a further report of 16 September 1993 drawn up by a panel of four doctors, confirmed the presence of traumatic lesions of various dimensions and colours on the deceased’s body.

Even supposing that some of the injuries in question could be explained by the use of force during the alleged escape attempt, the Government had not supplied any plausible explanation for the areas of bruising found, among other places, on A.O.’s arms and thigh, the soles of his feet and the crown and sides of his head or of the scratches on his genitals, whereas he had been in good health before he was taken into police custody. In addition, the authorities responsible for investigating A.O.’s death had not deemed it necessary to look into the case in more detail in order to establish what might have caused these injuries.

In the absence of any plausible explanation, the Court considered it to have been established that the lesions found on A.O.’s body were caused by treatment for which the Government bore responsibility.

In the light of the foregoing considerations, and regard being had to all the evidence adduced before it, the Court concluded that the way A.O. had been treated when in police custody constituted treatment prohibited by Article 3. There had accordingly been a violation of Article 3.

Article 13

In view of the fundamental importance of the right to the protection of life, Article 13 required, in addition to the payment of compensation where appropriate, a thorough and effective investigation capable of leading to the identification and punishment of those responsible for the death and including effective access for the complainant to the investigatory procedure. On the basis of the evidence adduced in the present case the Court had held the Government responsible under Articles 2 and 3 for the death of the applicant’s son and the treatment incompatible with Article 3 which he had suffered while in police custody. The complaints made by the applicant in that connection were consequently “arguable” for the purposes of Article 13.

The authorities had therefore been under an obligation to conduct an effective inquiry into the circumstances surrounding the applicant’s son’s death. For the reasons set out above, the Court could not accept that an effective judicial investigation had been conducted, in accordance with Article 13. The Court accordingly considered that the applicant had been denied an effective remedy to complain of his son’s death and thereby access to any other available remedies at his disposal, including a claim for compensation. There had accordingly been a breach of Article 13.

Articles 5, 6, 14 and 18

The Court noted that these complaints concerned the same facts as those considered under Articles 2, 3 and 13. Having regard to its conclusions in respect of those provisions, it considered that it was not necessary to examine them separately.

Judge Gölcüklü expressed a partly dissenting opinion, which is annexed to the judgment.
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21.2.2002

(12)Matyar v. Turkey (no. 23423/94)No violation Articles 3, 6, 8, 13, 14, 18 

No violation Article 1 of Protocol No. 1 

The facts in the case are disputed by the parties. İzzet Matyar, a Turkish national, alleges that, in July 1993, his house and property were damaged and crops burned, following an armed attack on his village, Basoğ, in the province of Şirnak in South-East Turkey. Two people were killed and other houses and crops were set on fire. The applicant claims village guards were responsible, supported by a helicopter gunship under the direction of the Silvan Gendarme Headquarters and gendarmes from Bayrambası. The Government submit that an armed clash broke out between villagers from Boyunlu, a village near Basoğ, and PKK (Kurdistan Workers’ Party) terrorists, who then fled through Ormandışı, firing their guns at random and killing two people. 

The applicant submitted that the armed attack, the experience of being forced to flee from his home and the failure of the State to adequately regulate the village guard system or to investigate allegations of serious ill-treatment breached Article 3 (prohibition of inhuman or degrading treatment or punishment). He also submitted that the deliberate attack on his family’s home, the forced expulsion from their village, the destruction of their property and crops violated Article 8 (right to respect for family life) and Article 1 of Protocol No. 1. He further relied on Articles 6 (right to a fair hearing), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18 (limitation on use of restrictions on rights) and alleged that he has been intimidated in respect of his application, relying on former Article 25 (Article 34) of the Convention.

The Court found that the evidence supported the village guards’ account of how events began with a clash with the PKK outside Ormandışı. Gendarmes arrived to support the village guards and pursue the terrorists. The Court was not prepared to make any further findings as to what occurred within Ormandışı. The Court did not find sufficient, consistent or reliable evidence to establish, to the necessary degree of proof, that the village guards or gendarmes damaged the applicant’s home and property as alleged. The Court therefore held, unanimously, that there had been no violation of Articles 3, 6, 8, 13, 14 and 18 or of Article 1 of Protocol No. 1.

Finding that there was an insufficient factual basis to enable it to conclude that the Turkish authorities had intimidated or threatened the applicant in circumstances calculated to induce him to withdraw or modify his complaint or otherwise interfere with the exercise of his right of individual petition, the Court also held, by four votes to three, that Turkey had not failed to comply with its obligations under former Article 25 § 1. (The judgment is available only in English.)

(13)Hasan Yılmaz and others v. Turkey (no. 26309/95, 26310/95, 26311/95 & 26313/95)

Struck out

Hasan Yılmaz, Murat Boğakan, Ahmet Avcıkaya and Hasan Gönderici are Turkish nationals, who were born in 1964, 1969, 1970 and 1973 respectively. They live in Istanbul, with the exception of Mr Boğakan, who lives at Bingöl.

Between 19 and 23 August 1994 they were arrested and taken into custody at security headquarters in Istanbul, on suspicion of having given assistance to an illegal armed organisation, namely the PKK. At the request of senior security officers, an order was obtained for them to be retained in custody until 1 September.

On 31 August 1994 the applicants were examined by an expert in forensic medicine. In his report the expert said: no trace of blows or violence had been found on the bodies of the first and fourth applicants; the second applicant had a superficial lesion on the outer arm, lesions with a 1 cm x 4 cm scab in the left lumbar region and a 0.2 cm x 3cm scab on the right shoulder; the third applicant had a 0.5 cm x 3 cm vertical lesion on the front of the left shoulder, a 1 cm x 2 cm bruise under the left eye and haemorrhaging to the cornea.

Proceedings were brought against the applicants for assisting and supporting an illegal organisation (Article 169 of the Criminal Code). On 26 October 1995 the Istanbul National Security Court acquitted the first applicant on the ground that there was insufficient evidence. It found the other applicants guilty of the offences and sentenced them to three years’ and nine months’ imprisonment.

The second, third and fourth applicants lodged criminal complaints against the police officers who had held them in custody, alleging that they had subjected them to ill-treatment during questioning. On the basis of an indictment dated 14 December 1995 the public prosecutor instituted proceedings against six police officers in the assize court. He accused them of having inflicted ill-treatment on the applicants contrary to Article 243 of the Criminal Code, which makes it an offence to use torture to extract a confession from suspects. On the 23October 1996, the Istanbul Assize Court acquitted the officers.

The applicants alleged that there had been a violation of Article 3 (prohibition of torture) and Article 5 § 3 (right to liberty and security).

Given the applicants’ failure to reply to its letters, however, the Court concluded that they no longer wish to pursue their application. Further, finding that the application raised no particular human rights requiring the Court to continue its examination of the application, within the terms of Article 37 § 1 (a), the Court decided, unanimously, to strike out the case. (The judgment is available only in French.)
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26.2.2002

(1)Kaplan v. Turkey (application no. 24932/94)  Friendly settlement

Faruk Kaplan is a Turkish national who was born in 1950. He lived in Istanbul at the material time. 

He alleged that he was arrested and taken into custody on 10 February 1994. However, according to the Government, he was arrested on 11 February 1994 as part of a police operation against an illegal organisation, the Kurdistan Workers’ Party (PKK). On 18 February 1994 he was questioned by the Public Prosecutor at the Istanbul State Security Court before being brought before a judge of that court, who made an order for his detention pending trial. The prosecutor accused the applicant of aiding and abetting the PKK and asked the court to apply Article 169 of the Criminal Code and section 5 of the Prevention of Terrorism Act (Law no. 3713). On 30 December 1995 the applicant was released on bail. The Court has no other information concerning the proceedings before the state security court, other than that they appeared to have ended with a Court of Cassation decision on 29 February 2000.

The applicant alleged, among other things, that he had been the victim of a violation of Article 5 § 3 (right to liberty and security) of the European Convention on Human Rights in that he had not been brought before a judge “immediately” after arrest. Relying on Articles 3 (prohibition of torture) and 13 (right to an effective remedy) of the Convention, he also complained that he had been subjected to ill-treatment while in police custody, had suffered discrimination, in breach of Article 14 (prohibition of discrimination) taken together with Article 5, and, lastly, that he had been denied a fair hearing within the meaning of Article 6 §§ 1 and 3 (c) (right to a fair trial), taken alone or together with Article 14, before the state security court.

The case has been struck out following a friendly settlement in which the applicant has been awarded, on an ex gratia basis, the global sum of 24,000 French francs for any pecuniary or non-pecuniary damage, costs and expenses. (The judgment is available only in French.)
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19.3.2002

(14)Sabuktekin v.Turkey (no. 27243/95) No violation Article 2

Unnecessary to examine Article 6 § 1

No violation Article 13

Sultan Sabuktekin is a Turkish National. Her husband, Salih Sabuktekin, a local delegate of the Yüregir/Adana organisation and a member of the HADEP political party (the Political Party of the People’s Democracy – pro Kurdish), was killed outside his house on 28 September 1994. According to the applicant, her brother-in-law set out in pursuit of the killers but was prevented from doing so by plainclothes police officers who subsequently arrested and detained him, releasing him a short while later. The police visited the scene of the crime and took statements from witnesses. The Adana Public Prosecutor started a preliminary investigation into the murder and, in July 1995, the Adana anti-terrorist brigade arrested and detained a suspect who was a member of the illegal Hizbullah organisation. He and others were charged notably with the premeditated murder of the applicant’s husband. They were acquitted by the National Security Court for lack of evidence. The public prosecutor then instructed the head of the anti-terrorist brigade to pursue the investigations into Salih Sabuktekin’s death.

The applicant alleged a violation of Article 2 of the Convention (right to life), as, in her submission, her husband was killed by the security forces or with their connivance because of his activities as a member of a Kurdish political party. She further complained of the lack of an adequate and effective investigation into the circumstances of his death, which she contended amounted to a breach of the obligation to protect the right to life. She also alleged a violation of Article 6 (access to a court) and of Article 13.

As to the allegations that Salih Sabuktekin had been killed by the security forces or at their instigation, the Court noted that the statement by the applicant’s brother-in-law was not corroborated by any other evidence and was even contradicted by statements made by other eye witnesses. In the absence of evidence to support the applicant’s case, the Court held unanimously that there had been no violation of Article 2 on that point.

As regards the investigation into the death, the Court noted that although the investigation had not resulted in the killer or killers being identified, it had not been totally ineffective. It held by six votes to one that there had been no violation of Article 2.

The Court held unanimously that it was unnecessary to examine the applicant’s complaints under Article 6 § 1. Further, since the Court had found that the relevant authorities could not be said to have remained passive when confronted with the killing, the respondent State could be regarded as having conducted an effective criminal investigation in accordance with Article 13. The Court consequently held, by six votes to one, that there had been no violation of Article 13. (The judgment is available only in French.)
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26.3.2002

(8)Haran v. Turkey (no. 25754/94)  Striking out

The applicant lived in the province of Diyarbakır. He alleged, in particular, that his son was unlawfully killed by the Turkish security forces in May 1994, following operations in the area. He alleged a violation of Articles 2, 3, 6 and 14 of the Convention on account of his son’s death.

The case has been struck out in the light of a declaration by the Government and their agreement to pay 80,000 pounds Sterling (GBP) inclusive of costs and expenses to the applicant on an ex gratia basis. (The judgment is available only in English.)

(9)Erat and Sağlam v. Turkey (no. 30492/96)  Friendly settlement

On 27 February 1995 the first applicant and on 8 March 1995 the second applicant were taken into custody in Istanbul by the police officers from the Istanbul Anti-Terrorist Branch (Terörle Mücadele Şube Müdürlüğü). Both applicants complain under Article 3 that they were severely tortured while in police custody.

The case has been struck out following a friendly settlement in which 150,000 French francs (FRF) inclusive of costs and expenses is to be paid to the applicant on an ex gratia basis. (The judgment is available only in English.)
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28.3.2002

(1)Oral and others v. Turkey (application no. 27735/95)  Friendly settlement

The applicants complained under Article 2 about the alleged extra-judicial killing of their relative İsmail Oral, during a police operation carried out in the Kadıköy district of Istanbul on 19 May 1991.

The case has been struck out following a friendly settlement in which 500,000 French francs (FRF) inclusive of costs and expenses is to be paid to the applicant on an ex gratia basis. (The judgment is available only in English.)

(13)Ülger v. Turkey (no. 28505/95)Friendly settlement

On 19 March 1995 the applicant was taken into custody by police officers from the Ankara Security Directorate on suspicion of membership of an illegal organisation, namely the T.D.P. (Türkiye Devrim Partisi - Revolution Party of Turkey). He complained, that there was no reasonable suspicion for his arrest and that he was not informed of the reasons for his arrest. He further complained that he was kept in police custody for ten days without being brought before a judge or other officer and that Turkish law does not provide any remedy by which he can challenge the lawfulness of his arrest. Finally he complained that he was deprived of his right to compensation for unlawfulness of his arrest and detention. He relied on Article5§§ 1, 2, 3, 4 and 5 (right to liberty and security).

The case has been struck out following a friendly settlement in which 30,000 FRF is to be paid for any non-pecuniary damage, pecuniary damage and for costs and expenses.

The judgment is available only in English.
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(1)T.A. v. Turkey (application no. 26307/95) Struck out

(2)Toğcu v. Turkey (no. 27601/95) 

T.A. v. Turkey - T.A. is a Turkish national whose complaint concerns the disappearance of his brother, Mehmet Salim A., a farmer living in Ambar, a village in the Bismil district of south-east Turkey. His brother was abducted in August 1994 by two unidentified persons - allegedly plain-clothes police officers. The applicant complained of the unlawfulness and excessive length of his brother’s detention, of the ill-treatment and acts of torture to which his brother was allegedly subjected in detention, and of the failure to provide his brother with the necessary medical care in detention. The applicant further complained that his brother was deprived of the services of a lawyer and of any contact with his family. He relied on Articles 2 (right to life), 3 (prohibition of torture and ill-treatment), 5(right to liberty and security), 6 (right to a fair trial), 8 (right to respect for private and family life), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18(limitation on use of restrictions of rights) of the European Convention on Human Rights.

Toğcu v. Turkey - Hüseyin Toğcu, a Turkish national, complained about the disappearance of his son, Önder, the manager of a hotel in Diyarbakır. He alleged that Önder Hüseyin was taken into unacknowledged detention on or about 29 November 1994, and that the Turkish authorities failed to carry out an adequate investigation into alleged police involvement in his son’s disappearance. He relied on Articles 2, 3, 5, 13, 14 and 18.

In both cases the Turkish Government offered to pay ex gratia 70,000 pounds sterling for any pecuniary and non-pecuniary damage as well as costs. The Government also made a declaration stating that it regretted the actions which had led to the applications, in particular the disappearances in question and the anguish caused to their families. “It is accepted that unrecorded deprivations of liberty and insufficient investigations into allegations of disappearance, such as in the present case[s], constitute violations of Articles 2, 5 and 13 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures with a view to ensuring that all deprivations of liberty are fully and accurately recorded by the authorities and that effective investigations into alleged disappearances are carried out in accordance with their obligations under the Convention. The Government consider that the supervision by the Committee of Ministers of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will be made in this context. To this end, necessary co-operation in this process will continue to take place...”

Both applicants asked the Court to reject the Government’s initiative, arguing that the terms of the declaration were unsatisfactory. T.A. argued that, among other things, it contained no admission that there had been any Convention violation concerning his application or that Mehmet Salim had been abducted by State agents and that he must be presumed to have died, that it contained no undertaking to investigate the circumstances of the case and that the compensation would be paid ex gratia. Hüseyin Toğcu argued, among other things, that the declaration failed to mention the disappearance of Önder Toğcu as a result of State action or the Government’s failure to disclose certain documents requested by the Court, which might have been decisive in establishing the facts and the Court’s determination of the merits of the case. 

In both cases, having regard to the nature of the admissions contained in the Government’s declarations, as well as the scope and extent of the various undertakings referred to therein and the amount of compensation proposed, the Court considered that it was no longer justified to continue the examination of the applications. The Court decided, by six votes to one, to strike out both cases. (The judgments are available only in English.)

(3)Z.Y. v. Turkey (no. 27532/95)Friendly settlement

The applicant, Ms Z.Y., is a Turkish national. She was born in 1971 and lives in Izmir.

On 28 October 1992 she was shot by a police officer while being arrested for sticking up posters for an illegal organisation, the TIKB (The Turkish Union of Revolutionary Communists). On the same day a medical examination carried out at the request of the Izmir security police showed that she had sustained a gunshot wound to the leg and had a number of bruises. She lodged two complaints against the police officer who had injured her. The public prosecutor ruled that he did not have jurisdiction to look into the first complaint, while proceedings on the second were discontinued at the request of the Izmir governor’s office.

The applicant complained under Article 3 (prohibition of inhuman or degrading treatment) of the violence to which she was subjected at the time of her arrest and while in police custody.

The case has been struck out following a friendly settlement in which 30,489.80 euros (EUR) is to be paid for any damage, costs and expenses. (The judgment is available only in French.)

(5)Özcan v. Turkey (no. 29856/96)  Friendly settlement

Mehmet Özcan is a Turkish national of Kurdish origin. He was born in 1963 and lives in Istanbul.

On 11 July 1995 he was arrested and taken into police custody at the headquarters of the anti-terrorist branch of the Istanbul security police. The report on his arrest mentioned use of force to overcome his resistance to the arresting officers and his possession of documents emanating from an illegal organisation – the ENRK (The Kurdistan National Liberation Front, military wing of the PKK). He remained in police custody until 24 July 1995, when his release was ordered by a judge of the Istanbul National Security Court. On the same day, at the request of the Istanbul security police, the applicant was examined by a doctor, who reported the presence of various lesions on his body. Two subsequent medical reports indicated that the applicant was suffering from symptoms which might have been caused by his being suspended by the arms (also known as a “Palestinian hanging”), thus corroborating the applicant’s allegations that he had been subjected to that type of treatment six times while in police custody.

The applicant complained in particular under Article 3 (prohibition of inhuman or degrading treatment) of the ill-treatment to which he was subjected while in police custody. He further relied on Article 5 § 3 (right to liberty and security) regarding the length of his detention in police custody.

The case has been struck out following a friendly settlement in which EUR 30,489.80 is to be paid for any damage, costs and expenses. (The judgment is available only in French.)
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Press release issued by the Registrar

CHAMBER JUDGMENT IN THE CASE OF YAZAR, KARATAŞ, AKSOY AND THE PEOPLE’S LABOUR PARTY (HEP) v. TURKEY

The European Court of Human Rights has today notified in writing its judgment1 (which is in French only) in the case of Yazar, Karataş, Aksoy and the People’s Labour Party (HEP) v.Turkey (applications nos. 22723/93, 22724/93 and 22725/93).

The Court held unanimously

that there had been a violation of Article 11 of the European Convention on Human Rights (freedom of assembly and association);

that there was no need to determine whether there had been violations of Articles 9 (freedom of thought), 10 (freedom of expression) and 14 (prohibition of discrimination) of the Convention;

that Article 6 (right to a fair hearing) was not applicable in the case.

Under Article 41 of the Convention (just satisfaction), the Court awarded each of the three applicants 10,000 euros (EUR) for non-pecuniary damage, making EUR 30,000 in total, and EUR 10,000 to the applicants jointly for legal costs and expenses. 

1.Principal facts

The HEP (Halkin Emeği Partisi – the People’s Labour Party) was founded in 1990. At the material time, Feridun Yazar was its chairman, Ahmet Karataş its vice-chairman and Ibrahim Aksoy its secretary general. All three are Turkish nationals who live in Ankara.

On 3 July 1992 Principal State Counsel at the Court of Cassation asked the Turkish Constitutional Court to dissolve the HEP on the ground that it had undermined the integrity of the State on account of statements made by its leaders and officers which were contrary to the Constitution and in breach of the legislation on political parties, but also on account of the fact that it had lent its protection and assistance to some of its members who had committed illegal acts.

At the applicants’ request, the chairman of the HEP was allowed to make oral submissions to the Constitutional Court, which decided in a judgment of 14 July 1993 to dissolve the party on the ground that its activities were likely to undermine the territorial integrity of the State and the unity of the nation. The Constitutional Court criticised the HEP in particular for “seeking to divide the Turkish nation in two, with Turks on one side and Kurds on the other, with the aim of setting up separate States” and for “seeking to destroy national and territorial integrity”. As various criminal trials were still pending, the Constitutional Court dismissed Principal State Counsel’s second argument that the HEP tolerated illegal acts by its members.

2.Procedure and composition of the Court

The applications were lodged with the European Commission of Human Rights on 24 September 1993. Having declared the applications admissible, the Commission adopted a report on 1 March 1999 in which it expressed the unanimous opinion that there had been a violation of Article 11, that no separate issue arose under Articles 9 and 10 and that it was not necessary to examine separately the question whether there had been a violation of Article14. It further concluded by 22 votes to 4 that there had been no violation of Article6§1. The case was brought before the Court on 3 June 1999.

Judgment was given by a Chamber of seven judges, composed as follows:

Matti Pellonpää (Finnish), President,
Antonio Pastor Ridruejo (Spanish),
Viera Strážnická (Slovakian),
Marc Fischbach (Luxemburger),
Josep Casadevall (Andorran),
Rait Maruste (Estonian),
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Michael O’Boyle, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants alleged that the dissolution of the HEP had infringed their right to freedom of association, guaranteed by Article 11. They further complained of violations of Articles 9 and 10, and of Article 14 on account of the political opinions the HEP stood for. Lastly, they alleged the violation of Article 6, as the Constitutional Court had not heard their case at a public hearing.

Decision of the Court

Article 11

In the present case the Court’s task was to assess whether the dissolution of the HEP and the accessory sanctions imposed on the applicants corresponded to a “pressing social need”.

The Court accepted that the principles the HEP stood for, such as the right of self-determination and recognition of language rights, were not, as such, contrary to the fundamental principles of democracy. Similarly, it accepted that if it were considered that merely by advocating those principles a political grouping was supporting acts of terrorism, this would diminish the possibility of dealing with related questions within the framework of democratic debate and allow armed movements to monopolise support for the principles concerned. That in turn would be very much at odds with the spirit of Article 11 and the democratic principles on which it was based.

The Court further considered that even where proposals informed by such principles were likely to clash with the main strands of government policy or the convictions of a majority of the public, the proper functioning of democracy required political groupings to be able to introduce them into public debate in order to help to find solutions to problems of general interest concerning politicians of all persuasions. The Court took the view that it had not been established in the judgment of 14 July 1993 by which the HEP was dissolved that its policies were aimed at undermining the democratic regime in Turkey. Nor had it been argued before the Court that the HEP had any real chance of installing a type of regime which did not meet with the approval of everyone on the political stage.

Moreover, the severe, hostile criticisms made by the HEP’s leaders about certain actions of the armed forces in their anti-terrorist campaign could not in themselves constitute evidence that the HEP was to be equated with the armed groups carrying out acts of violence. The Court reiterated in that connection that the limits of permissible criticism were wider with regard to the Government than in relation to a private citizen. In a democratic system the actions or omissions of the Government had to be subject to the close scrutiny of the legislative and judicial authorities, the press and public opinion. The Court was not persuaded that by criticising the actions of the armed forces the HEP’s MPs and officers were pursuing any other goal than that of discharging their duty to draw attention to their electors’ concerns.

As the HEP had not advocated any policy which could have undermined the democratic regime in Turkey and had not urged or sought to justify recourse to force for political ends, its dissolution could not reasonably be considered to correspond to a “pressing social need”.

Reiterating that the dissolution of a political party is a “drastic” measure, the Court considered that in a democratic society such interference with the applicants’ freedom of association was not necessary in the instant case. Consequently the dissolution of the HEP had breached Article 11.

Articles 9, 10 and 14

Since the complaints under Articles 9, 10 and 14 concerned the same facts as those examined from the standpoint of Article 11, the Court considered that it was not necessary to examine them separately.

Article 6

The Court observed that it had already held that similar complaints were incompatible ratione materiae with the provisions of Article 6. It could see no reason to depart from that finding in the present case. Consequently, Article 6 was not applicable in the case.
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(8)Dede and others v. Turkey (no. 32981/96)  Violation Article 6 § 1

In January and February 1981 the applicants were arrested and placed in police custody, accused of membership of an illegal organisation, the Dev-Yol (RevolutionaryWay). They were subsequently detained on remand, but later released pending trial. In December 1995 the convictions of two of the applicants were quashed; criminal proceedings against the other two are still pending. The applicants complained, relying on Article 6 § 1 (right to a fair trial within a reasonable time), about the length of criminal proceedings against them, almost 14 years, 10 months and 13 days for two of them and more than 21 years (of which the Court can only take into consideration eight years and 11 months and 15 years and two months respectively2) for the other two.

The Court held unanimously that there had been a violation of Article 6 § 1 and awarded each of the applicants EUR 15,250 for non-pecuniary damage and EUR 1,200 for costs and expenses. (The judgment is available only in English.)
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(5)Altan v. Turkey (no. 32985/96) Friendly settlement

Ahmet Hüsrev Altan, who is a writer and journalist, is a Turkish citizen. He was born in 1950 and lives in Istanbul. Following the publication in the national daily, Milliyet, in 1995 of one of his articles, entitled “Atakürt”, describing events experienced by the Kurds as though they had been experienced by the Turks, he was given a suspended sentence by the National Security Court of one year and eight months’ imprisonment and a fine of 500,000 Turkish liras for inciting the people to hatred and hostility on the basis of a distinction based on membership of a race or a religion. He lodged an appeal on points of law, arguing that he had expressed peaceful opinions in the context of an open debate on questions of public interest. His appeal was dismissed on 1 March 1996.

Relying on Article 10, the applicant complained of an infringement of his right to freedom of expression.

The case has been struck out following a friendly settlement in which the applicant is to be paid EUR 4,573.47 for any pecuniary damage and for costs and expenses. The Turkish Government has made the following statement.

“The Court’s findings of violations by Turkey in cases concerning prosecutions under Article312 of the Criminal Code or the provisions of the Prevention of Terrorism Act clearly demonstrate that Turkish law and practice must be brought into conformity with the requirements of Article 10 of the Convention as a matter of urgency. The interference complained of in the present case provides a further illustration of this.

“Accordingly, the Government undertake to make all the amendments to domestic law and practice required in this sphere, as set out in the national programme of 24 March 2001.

“The Government also refer to the individual measures mentioned in the Interim Resolution adopted by the Committee of Ministers of the Council of Europe on 23 July 2001 (ResDH(2001)106), which the Government will apply in circumstances such as those in the present case.”

(The judgment is available only in French.)

EUROPEAN COURT OF HUMAN RIGHTS

260

14.5.2002

Press release issued by the Registrar

CHAMBER JUDGMENT IN THE CASE OF ŞEMSE ÖNEN v. TURKEY 

The European Court of Human Rights has today notified in writing its Chamber judgment in the case ŞemseÖnen v. Turkey (application no. 22876/93). 

The Court held, unanimously, that there had been:

no violation of Article 2 of the European Convention on Human Rights (right to life) concerning the killing of the applicant’s parents and brother;

a violation of Article 2 concerning the lack of an effective investigation into the killings;

no violation of Article 3 (prohibition of inhuman or degrading treatment);

no violation of Article 8 (right to respect for private and family life);

no violation of Article14 (prohibition of discrimination), taken in conjunction with Articles 2, 3, 6 (right to a fair hearing), 8, and 13.

The Court also held, by six votes to one, that there had been a violation of Article13 (right to an effective remedy).

The Court further held, unanimously, that it was not necessary to examine the applicant’s complaint under Article 6 and that it lacked jurisdiction to examine the complaints that the failure of the authorities to carry out an effective investigation breached Articles 3 and 8. 

Under Article 41 (just satisfaction) of the Convention, the Court awarded 16,000 euros (EUR) each to the applicant and her sister Mekiye and EUR 13,000 to each of their surviving siblings for non-pecuniary damage;15,000 pounds sterling (GBP) and GBP 2,500 for costs and expenses, less the amount already paid in legal aid. (The judgment is available only in English.)

1.Principal facts

The applicant, Şemse Önen, a Turkish citizen born in 1969, applied on her own behalf and also that of her deceased brother and parents and ten other siblings. At the relevant time, they lived in the village Karataş near Mazıdağı (Mardin) in south-east Turkey. 

The application concerned the attack on Ms Önen’s family home and the killing of her parents and brother Orhan, on 16 March 1993, and the subsequent investigation. The facts of the case, in particular the circumstances of the killings and the efforts of the authorities to investigate the killings, are disputed. 

While it was undisputed that the killings in question were the result of a premeditated plan to kill the applicant’s brother, the applicant alleged that the killings had been the result of a planned action by village guards from Balpınar, a neighbouring village, while the Government maintained that the PKK had a motive for the killing. 

Following a fact-finding mission, the European Commission of Human Rights found the Government’s version of events to be unsubstantiated and contradicted by substantial evidence. Nevertheless, although the evidence was sufficient to give rise to suspicion as to the identity of the killers, the Commission did not find that it had been established to the required standard of proof and beyond reasonable doubt that the applicant’s brother, father and mother were killed by agents of the State. However, the Commission found that the domestic investigation and subsequent judicial proceedings disclosed a number of grave deficiencies, in particular, concerning the search of the scene of the crime and the taking of evidence from eyewitnesses.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 15 September 1993. Having declared the application admissible, the Commission adopted a report on 10 September 1999 in which it expressed the unanimous opinion that there had been violations only of Articles 2 and 13 concerning the lack of an effective investigation. The case was referred to the Court on 30 October 1999.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Karel Jungwiert (Czech),
Volodymyr Butkevych (Ukrainian),
Wilhelmina Thomassen (Dutch),

Mindia Ugrekhelidze (Georgian), judges,

Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Sally Dollé, Section Registrar.

3.Summary of the judgment1 

Complaints

The applicant alleged that her parents and brother were deliberately killed by State agents (village guards) and that there was no effective investigation into their deaths, in breach of Article 2 of the European Convention on Human Rights. She also maintained that subjecting her and her siblings to an armed attack in their home, in the course of which they witnessed the killing of their parents and brother, and the lack of an effective investigation constituted inhuman treatment, in violation of Article 3. She further complained about the attacks and killings and lack of an effective investigation under Article 8. Under Articles 6 § 1 (right to a fair hearing) and 13, she complained of the lack of an effective investigation. She also alleged, under Article 13, that there was a practice of failure to provide effective remedies. Lastly, she alleged a violation of Article 14, given her and her family’s Kurdish origins and the inadequacy of investigations into allegations of security force wrongdoing in the predominantly Kurdish south-eastern region of Turkey. 

Decision of the Court

Article 2

The Court found that there was insufficient evidence on which to conclude that the applicant’s brother and parents were, beyond reasonable doubt, killed by agents of the State in the circumstances alleged by the applicant. There had, therefore, been no violation of Article 2 in that respect.

However, the Court recalled that there should be some form of effective official investigation whenever individuals had been killed as a result of the use of force and that this obligation was not confined to cases where State responsibility had been established. In this case, rather than carrying out a serious and effective investigation in the preliminary phase, the competent authorities appeared to have proceeded on the assumption that it was the PKK, not State security forces or gendarmes, who were responsible for the killings. Similar criticism could also be made about the subsequent investigation before the State Security Court. The Court noted that, since the conclusion of those proceedings, nothing had come to light which suggested that the authorities had taken further investigative measures that could be regarded as effective for the purposes of Article 2. The Court therefore found that the authorities failed to carry out an adequate and effective investigation into the circumstances surrounding the killings and that there had been a violation of Article 2 in that respect.

Article 3

Recalling that it had not been established that State agents were implicated in the attack and resulting killings, the Court found no violation of Article 3 concerning the allegation that the attack and killings amounted to inhuman treatment of the applicant and her siblings.

The Court had no jurisdiction to examine the allegation that the authorities’ failure to conduct an effective investigation amounted to degrading treatment, as it was not covered by the Commission’s decision of admissibility.

Articles 6 § 1 and 13

The Court noted that the applicant’s complaint of lack of access to a court was bound up with her more general complaint concerning the manner in which the investigating authorities dealt with the killings and the repercussions which this had had on her access to an effective remedy. In those circumstances, the Court found it appropriate to examine the compliant in relation to Article 13.

The Court recalled that Article 13 imposed an obligation on States to carry out a thorough and effective investigation capable of leading to the identification and punishment of those responsible, in which the complainant had effective access to the investigatory procedure and to compensation, where appropriate. Recalling its conclusion under Article 2 concerning the inadequacy of the investigation, the Court found that Turkey had failed to meet its obligations and that there had, therefore, been a violation of Article 13. 

The Court found it unnecessary to examine separately the applicant’s allegation that there was a practice of failure to provide effective remedies under Article 13. 

Article 8

Bearing in mind its conclusions that it had not been established beyond reasonable doubt that State agents were implicated in the events at issue, the Court found no violation of Article 8. 

It had no jurisdiction to examine the submission that the failure to investigate also amounted to a violation of Article 8, as it was not covered by the Commission’s decision of admissibility.

Article 14

The Court found no substantiation of a violation of Article 14, taken in conjunction with Articles 2, 3, 6, 8 and 13.

Judge Gölcüklü expressed a partly concurring and partly dissenting opinion, which is annexed to the judgment.
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(3)Yağmurdereli v. Turkey (no. 29590/96) Violation Article 10

Violation Article 6 § 1

Eşber Yağmurdereli, a Turkish national born in 1945, is a lawyer, writer and doctor of philosophy and is partially sighted. He was sentenced to life imprisonment on 8March 1985 after being found guilty of attempting to undermine the constitutional order and was released on parole in August 1991. A speech he gave at a meeting in September 1991 led to his being charged with disseminating separatist propaganda aimed at undermining the territorial integrity of the State and national unity, and on 23 June 1994 the Istanbul National Security Court sentenced him to one year and eight months’ imprisonment. The court was composed of three judges, one of whom was a member of the Military Legal Service. 

Following the enactment of the Prevention of Terrorism Act on 27 October 1995, the National Security Court, composed, inter alia, of a military judge, re-examined the applicant’s case. Noting that the applicant had referred to part of the national territory as “Kurdistan” and to the terrorist acts carried out by the PKK as a “struggle for democracy and freedom”, it sentenced him, inter alia, to ten months’ imprisonment. 

On 11 July 1997, in the light of that new conviction, the Samsun Assize Court set aside the decision to grant him parole. He was released on 18 January 2001, however, in accordance with new legislation concerning the stay of execution of sentences. 

He complained of a violation of Article 10 (freedom of expression). Relying on Article 6§ 1 (right to a fair trial), he also complained of the presence of a military judge on the bench of the Istanbul National Security Court.

The Court found that the applicant’s conviction amounted to an interference with his right to freedom of expression, which Turkey did not dispute, and that the interference was prescribed by law. Having regard to the sensitivity of the security situation in south-east Turkey and to the need for the authorities to be alert to acts capable of fuelling additional violence, it held that the interference pursued the legitimate aims of protecting national security and territorial integrity and preventing disorder and crime.

However, the Court found that the applicant’s comments had taken the form of a political speech and that, as they had been made during a public discussion of a new anti-terrorist law, they concerned a matter of public interest. Although some parts of the speech were evidently not “neutral”, the Court did not construe them as being capable of provoking hatred and violence between citizens. Considering that the speech had been made at a peaceful gathering far away from the conflict zone and following the adoption of a new anti-terrorist law, the Court held that its potential impact was reduced.

It therefore concluded that the measure taken against the applicant could not be deemed to be “necessary in a democratic society” and held, by six votes to one, that there had been a violation of Article 10.

With regard to the complaint that a regular army officer of the Military Legal Service sat on the bench of the National Security Courts, the Court reiterated that these judges continued to belong to the army, which in turn took its orders from the executive, and that the administrative authorities and the army were involved in their appointment. Noting that the applicant was a civilian charged with the offence of undermining the territorial integrity of the State and national unity before a court composed, inter alia, of a military judge, the Court considered that objectively he had a legitimate reason to fear that the court which tried him lacked independence and impartiality.

Accordingly, it concluded unanimously that there had been a violation of Article 6 § 1 and awarded the applicant 7,500 euros (EUR) for non-pecuniary damage and EUR 4,000 for costs and expenses. (The judgment is available only in French).
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Press release issued by the Registrar

CHAMBER JUDGMENT IN THE CASE OF SADAK AND OTHERS v. TURKEY

The European Court of Human Rights has today notified in writing a judgment1 in the case of Sadak and Others v. Turkey (application nos. 25144/94, 26149/95 to 26154/95, 27100/95 and 27101/95). The Court held unanimously there had been a violation of Article 3 to Protocol No. 1 (right to free elections) of the European Convention on Human Rights. Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicants 50,000euros (EUR) each for damage. It also awarded EUR 10,500 for the costs and expenses of seven of the applicants and EUR 9,000 for the remaining six.

1.Principal facts

The applicants are thirteen Turkish nationals: Selim Sadak, who was born in 1954 at Şırnak, Sedat Yurttaş who was born in 1961 at Diyarbakır, Mehmet Hatip Dicle who was born in 1955 at Diyarbakır, Sırrı Sakik who was born in 1957 at Muş, Orhan Doğan who was born in 1955 at Mardin, Leyla Zana who was born in 1961 at Diyarbakır, Ahmet Türk who was born in 1942 at Mardin, Nizamettin Toguç who was born in 1951 at Siirt, Naif Güneş who was born in 1956 at Kurtalan-Siirt, Mahmut Kilinç who was born in 1946, Zübeyir Aydar who was born in 1961 at Siirt, Ali Yiğit who was born in 1959 at Nusaybin, and Remzi Kartal who was born in 1954 at Şırnak.

They were members of the Turkish Grand National Assembly and a political party, the DEP (the Democracy Party – Demokrasi Partisi). A few months after the DEP was formed in 1993, state counsel applied for an order for its dissolution, on the ground that it had infringed constitutional rules and the Law on Political Parties in that some of its members and its former chairman had made statements that were apt to undermine the integrity of the State and the unity of the nation. On 2 and 4 March 1994, five of the applicants who no longer enjoyed parliamentary immunity – MrDicle, Mr Doğan, followed by Mr Sakık, Mr Türk and Ms Zana – were arrested and taken into police custody as they left Parliament. On 16 June 1994 the Constitutional Court made an order dissolving the DEP and terminating the applicants’ parliamentary mandates. Fearing prosecution, some of the applicants fled overseas; Mr Sadak and Mr Yurttaş voluntarily surrendered to custody at the offices of state counsel.

The applicants were accused of separatism and undermining the integrity of the State. Some of the applicants were convicted on 8 December 1994 by the Ankara National Security Court under the Prevention of Terrorism Act. Mr Sakık was sentenced to three years’ imprisonment for separatist propaganda, Mr Türk, Mr Dicle, Mr Doğan, Mr Sadak and Ms Zana to 15 years’ imprisonment for being members of an armed gang and Mr Yurttaş to seven and a half years’ imprisonment for aiding and abetting an armed gang. On 26 October 1995 the Court of Cassation quashed the convictions of Mr Türk and Mr Yurttaş and ordered their provisional release. However, it upheld the other applicants’ convictions.

2.Procedure and composition of the Court

The applications were lodged with the European Commission of Human Rights on 23 August and 16 December 1994. They were joined on 22 May 1995 and transferred to the Court on 1November 1998. On 30 May 2000 the Court declared the applications admissible, with the exception of application no. 25144/94, which it declared admissible as regards the complaint under Article 5 (right to liberty and security) of the Convention only.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (British), President
Antonio Pastor Ridruejo (Spanish),
Jerzy Makarczyk (Polish),
Riza Türmen (Turkish),
Viera Strážnická (Slovakian),
Matti Pellonpää (Finnish),
Stanislav Pavlovschi (Moldovan), judges,

and also Michael O’Boyle, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicants complained that they had been deprived of their parliamentary mandates following the dissolution of the DEP. They alleged a violation of Article 7 (no punishment without law), Article 9 (freedom of thought), Article 10 (freedom of expression) and Article14 (prohibition of discrimination) of the European Convention on Human Rights. They also complained of an infringement of their right to freedom of association, as guaranteed by Article 11, and maintained that the loss of their parliamentary emoluments constituted a breach of their right to the peaceful enjoyment of their possessions, contrary to Article 1 of Protocol No 1. Lastly, they alleged that they had been denied a fair trial, contrary to Article 6 § 1.

By a decision of 30 May 2000, the European Court of Human Rights ruled that the applications should also be examined under Article 3 of Protocol No. 1.

Decision of the Court

Article 3 of Protocol No. 1

The Court reiterated that Article 3 of Protocol No. 1 enshrined a characteristic of an effective political democracy and played a major role in the Convention system. It noted that in the case before it the applicants had been automatically deprived of their parliamentary mandates following the dissolution of the DEP by the Constitutional Court for comments made abroad by the former chairman of the party and a written statement issued by its central committee. That penalty had not been imposed as a result of the applicants’ political activities as individuals, but had been an automatic consequence of the dissolution of the party of which they were members. The Court further noted that since a constitutional amendment in 1995, only members of parliament whose words or deeds had caused the dissolution of a party lost their parliamentary mandates. It considered that the measure concerned, namely the final dissolution of the DEP with immediate effect and the ban that prevented party members from exercising their mandate or carrying on political activities was an extremely harsh penalty.

The Court held that the penalty imposed on the applicants could not be regarded as proportionate to the legitimate aim relied on by Turkey, that the measure was incompatible with the very essence of the right to stand for election and to hold parliamentary office and that it had infringed the unfettered discretion of the electorate which had elected the applicants. It therefore held that there had been a violation of Article 3 of Protocol No. 1.

Articles 7, 9, 10, 11 and 14 and 6 § 1 

In the light of its finding in respect of Article 3 of Protocol No. 1, the Court held that it was unnecessary to examine this complaint separately.

Article 1 of Protocol No. 1

Finding that the measures were incidental effects of the applicants’ loss of their parliamentary office, the Court held that it was unnecessary to examine this complaint separately.

Article 41

The Court awarded each of the applicants EUR 50,000 for damage. As regards costs and expenses, it awarded a total of EUR 10,500 to Mr Sadak, Ms Zana, Mr Dicle, MrDoğan, Mr Türk, Mr Sakık and Mr Yurttaş and the remaining six applicants a total of EUR 9,000.
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CHAMBER JUDGMENT IN THE CASE OF ONERYILDIZ v. TURKEY

The European Court of Human Rights has today notified in writing a Chamber judgment1 in the case of Öneryıldız v. Turkey (no. 48939/99).

The Court held

by 5 votes to 2, that there had been a violation of Article 2 (right to life) of the European Convention on Human Rights on account of the death of the applicant’s relatives and the ineffectiveness of the judicial machinery;

by 4 votes to 3, that there had been a violation of Article 1 of Protocol No. 1 (protection of property); and

unanimously, that there was no need to examine the applicant’s other complaints.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 154,000 euros (EUR) for pecuniary and non-pecuniary damage and EUR 10,000 for costs and expenses, less the EUR 2,286.50 already received from the Council of Europe. (The judgment is available only in French).

1.Principal facts

The applicant, Maşallah Öneryıldız, is a Turkish national, who was born in 1955. At the material time he and the twelve members of his family were living in the shanty town of Hekimbaşı Ümraniye (Istanbul). 

The shanty town of Hekimbaşı comprised a collection of slums haphazardly built on land surrounding a rubbish tip which had been used jointly by four district councils since the 1970s and was under the authority and responsibility of the main City Council of Istanbul. An expert report drawn up on 7 May 1991 at the request of the Üsküdar District Court, to which the case had been referred by the Ümraniye District Council, drew the authorities’ attention to, among other things, the fact that no measure had been taken with regard to the tip in question to prevent a possible explosion of the methane gas being given off by the decomposing refuse. The report gave rise to a series of disputes between the mayors concerned. Before the proceedings instituted by either of them had been concluded, a methane-gas explosion occurred on 28 April 1993 on the waste-collection site and the refuse erupting from the pile of waste buried eleven houses situated below it, including the one belonging to the applicant, who lost nine members of his family.

Criminal and administrative investigations were carried out into the case, following which the mayors of Ümraniye and Istanbul were brought before the courts, the former for failing to comply with his duty to have the illegal huts surrounding the said tip destroyed and the latter for failing to make the rubbish tip safe or order its closure, despite the conclusions of the expert’s report of 7 May 1991. On 4 April 1996 the mayors in question were both convicted of “negligence in the exercise of their duties” and sentenced to a fine of 160,000 Turkish liras (“TRL”) and the minimum three-month prison sentence provided for in Article 230 of the Criminal Code, which was, moreover, commuted to a fine. The court ordered a stay of execution of those fines.

Subsequently, the applicant lodged, on his own behalf and on the behalf of his three surviving children, an action for damages in the Istanbul Administrative Court against the authorities which he deemed liable for the death of his relatives and the destruction of his property. In a judgment of 30 November 1995, the authorities were ordered to pay the applicant and his children TRL 100,000,000 in non-pecuniary damages and TRL 10,000,000 in pecuniary damages (the equivalent at the material time of approximately 2,077 and 208 euros respectively), the latter amount being limited to the destruction of household goods. 

2.Procedure and composition of the Court

The application was lodged on 18 January 1999 and declared admissible on 22 May 2001. A hearing was held on 16 October 2001.

Judgment was given by a Chamber of 7 judges, composed as follows:

Elisabeth Palm (Swedish), President,
Wilhelmina Thomassen (Dutch),
Gaukur Jörundsson (Icelandic),
Riza Türmen (Turkish),
Corneliu Bîrsan (Romanian),
Josep Casadevall (Andorran),
Rait Maruste (Estonian), judges,

and also Michael O’Boyle, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant complained, under Article 2 (right to life) of the Convention, that the accident on 28 April 1993, in which nine members of his family died, had occurred as a result of negligence on the part of the relevant authorities. He complained of the deficiencies in the administrative and criminal proceedings instituted subsequently. The applicant also alleged a breach of Article 6 § 1 (right to a fair hearing within a reasonable time) and of Article 13 (right to an effective remedy) on account of the excessive length of the proceedings and the lack of fairness of the proceedings for compensation brought in the administrative courts. He further maintained that there had been a breach of Article 8 (right to respect for private and family life) on account of the extremely distressing situation in which he had found himself. Lastly, relying on Article 1 of Protocol No. 1 (protection of property), he complained of the loss of his house and all his movable property.

Decision of the Court

Article 2 of the Convention

Responsibility on account of the death of Mr Öneryıldız’s relatives

Regarding the implementation of preventive measures in respect of the rubbish tip serving Ümraniye and the neighbouring slum areas, the Court noted that relevant protective regulations did exist. The expert report of 7 May 1991 referring to the health hazards and risks of explosion showed that the rubbish tip did not comply with certain technical standards because the local and ministerial authorities had failed to take the measures required by the relevant regulations. Admittedly, some decontamination work had been commenced in 1989 but the Court noted that it had been stopped by order of a court, i.e. a State organ, whose decision had prolonged the deplorable situation with regard to the rubbish tip. The Court considered that the expert report of 1991 had merely highlighted a situation of which the municipal authorities were supposed to have knowledge and be in control, especially as there were specific regulations which had not been complied with. The Court found that although the national authorities had not encouraged the applicant to set up home near the rubbish tip, they had not dissuaded him from doing so either. It noted the extent of the authorities’ negligence and found it to be established that there had been a causal link between their negligence and the accident.

On the question of the public’s right to information, the Court held that an ordinary citizen could not be expected to know of the specific risks linked to the process of methanogenesis and landslides since that type of information could only be disseminated by action on the part of the administrative authorities. In the instant case there had been no action of that type.

The Court accordingly held that the administrative authorities had known or should have known that the inhabitants of certain slum areas had been faced with a real threat, and had failed to remedy the situation and not done all that could reasonably have been expected of them to avoid the risks in question. Moreover, they had failed in their duty to inform the inhabitants of the area of those risks. 

The Court found that there had been a violation of Article 2, unless the applicant’s complaints could be deemed to have been remedied in the domestic proceedings by the effective implementation of the appropriate judicial machinery.

Redress offered by legal remedies: compliance with the requirements deriving from the procedural obligation inherent in Article 2

The Court noted that administrative and criminal proceedings had been brought against those responsible for the accident and that they had ended with a fine and a conviction respectively.

With regard to the criminal proceedings, the Court observed that the Istanbul Criminal Court had sentenced the two mayors to a fine – with a stay of execution – of the equivalent of EUR9.70 for negligence in the exercise of their duties. It noted that the allegations set out in Mr Öneryıldız’s complaint and the public prosecutor’s decision had been based on the notion of homicide through negligence. Once the case had been transmitted to the investigating administrative authorities, however, the facts had no longer been considered from the angle of a possible breach of the right to life; that, in the Court’s opinion, had weakened the substance of the investigation carried out thus far in that the subject of the trial had been limited to “negligence” as such. Furthermore, the negligible amount of the fines to which the defendants had been sentenced showed that the tribunals of fact had been unaware of the degree of seriousness of the events. Such reticence on the part of the criminal courts had been tantamount, the Court found, to granting virtual impunity to the mayors, from which the Court concluded that the criminal proceedings, as conducted, could not be considered to have been an adequate and effective remedy. 

The same was true of the administrative proceedings. The Court noted that Mr Öneryıldız’s right to compensation had not been acknowledged until four years, eleven months and ten days after his first claims for compensation had been dismissed and that the compensation awarded to him of EUR 2,077 (which was a questionable amount) had not yet been paid.

It therefore held that the legal remedies used in the domestic proceedings had not complied with the requirements deriving from the procedural obligation under Article 2.

Accordingly, the Court held that there had been a violation of Article 2 of the Convention on account of the death of Mr Öneryıldız’s relatives and the ineffectiveness of the Turkish judicial machinery as implemented.

Article 1 of Protocol No. 1 to the Convention

The Court considered that the fact that the applicant had occupied land owned by the Treasury for five years could not be deemed to be a possession and that there was no basis on which to conclude that he had a valid claim to a transfer of title to the land. However, although it had been shown that the dwelling built by the applicant on that land had been erected in breach of the town-planning regulations, the Court held that Mr Öneryıldız had been the de facto owner of the main structure and component parts of the slum and of any personal effects that might be there. In the Court’s opinion, the dwelling constructed and the fact that the applicant had lived in it with his family represented a substantial pecuniary interest which, tolerated as it was by the authorities, amounted to a possession for the purposes of Article 1 § 1 of Protocol No. 1.

The Court found that the real and effective exercise of the right laid down in Article 1 of Protocol No. 1 could require positive measures of protection. It held that the accumulation of omissions by the administrative authorities, who had failed to take all measures necessary to prevent the risk of an explosion, and thus the resulting landslide, constituted a clear infringement of the applicant’s right to peaceful enjoyment of his possessions, which could be construed as an “interference”. Since those negligent omissions by the authorities had been penalised under Turkish administrative and criminal law, the Court concluded that the interference had been manifestly contrary to domestic law. 

With regard to the issue whether the applicant’s complaint had been remedied under domestic law, the Court noted that in a judgment of 30 November 1995 he had been awarded the equivalent of EUR 210 in compensation for pecuniary damage. It considered that, in finding that the dwelling had not been supplied with electricity – without checking the actual situation in that area – the administrative court had been prejudiced. The Court also reiterated its conclusion above to the effect that the applicant’s right to compensation had not been acknowledged within a reasonable time. Accordingly, it could not accept that the applicant’s claims for pecuniary damages had been carefully and expeditiously examined with a view to awarding him proportionate compensation, given that in the present case there had not been any recognition by the tribunals of fact of the administrative authorities’ liability in respect of the applicant’s complaint of loss of his possessions. Lastly, the Court pointed out that the authorities had not yet made any payment to the applicant.

The Court therefore concluded that the national authorities could not be deemed to have acknowledged – and subsequently compensated – the alleged violation, and that there had therefore been a breach of Article 1 of Protocol No. 1.

Judges Casadevall, Türmen and Maruste expressed a partly dissenting opinion, which is annexed to the judgment.
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CHAMBER JUDGMENT IN THE CASE OF ORHAN v. TURKEY

The European Court of Human Rights has today notified in writing a Chamber judgment1 in the case of Orhan v. Turkey (application no. 25656/94). The Court held:

by six votes to one, that there had been a violation of Article 2 (right to life) of the European Convention on Human Rights concerning the presumed deaths of the applicant’s son and two brothers;

by six votes to one, that there had been a violation of Article 2 concerning the inadequate investigations into their detention and disappearance;

by six votes to one, that there had been a violation of Article 3 (prohibition of torture and degrading treatment or punishment) concerning the applicant;

unanimously, that there had been a violation of Article 5 (right to liberty and security), concerning the applicant’s son and brothers;

unanimously, that there had been a violation of Article 8 (right to respect for private and family life), and of Article 1 of Protocol No. 1 (protection of property) concerning the applicant and his brothers;

unanimously, that there had been a violation of Article 8 concerning the applicant’s son;

by six votes to one, that there had been a violation of Article 13 (right to an effective remedy) in conjunction with Articles 2, 3, 5 and 8 together with Article 1 of Protocol No. 1 concerning the applicant, his brothers and son;

unanimously, that it is not necessary to consider the complaints under Articles 14 (prohibition of discrimination) and 18 (limitation on use of restrictions on rights);

by six votes to one, that there had been a failure to comply with Article34 (individual applications).

Under Article 41 (just satisfaction) of the Convention, the Court, by six votes to one, awarded:

the applicant - 7,000 pounds sterling (GBP) for pecuniary damage and 12,400 euros (EUR) for non-pecuniary damage;

his brothers (to be held in trust for each of their estates by the applicant) GBP 7,500 each for pecuniary damage and EUR 16,800 each for non-pecuniary damage;

his son (to be held in trust for his estate by the applicant) - GBP 8,000 for pecuniary damage and EUR 14,900 for non-pecuniary damage; 

for costs and expenses - GBP 29,000 less EUR 2,455.29, the amount received in legal aid from the Council of Europe. (The judgment is available only in English.)

1.Principal facts

Salih Orhan is a Turkish national of Kurdish origin born in 1955.

The case concerns the destruction of his village, the detention and disappearance of his two brothers, Selim and Hasan Orhan, and his son, Cezayir Orhan, and the ensuing investigations. 

The applicant claimed that, on 6 May 1994, a large military convoy gathered the villagers in Deveboyu (also known as Adrok), Çağlayan, in south-east Turkey, giving them one hour to clear their houses. He alleged that the soldiers began burning the houses in the village including his home and those of Hasan and Selim Orhan. 

He further alleged that, on 7 May 1994, Selim Orhan and other villagers went to Kulp and complained about the incident to the Kulp District Gendarme Commander, who gave the villagers permission to stay in their village in order to harvest crops. According to the applicant, on 24 May 1994 the soldiers came back to the village. Selim, Hasan and Cezayir Orhan were still in Deveboyu and were allegedly forced by the soldiers to accompany them as guides. The three men were, the applicant claimed, last seen alive in Gümüşsuyu hamlet in the custody of the soldiers.

2.Procedure and composition of the Court

The application was lodged with the former European Commission of Human Rights on 24 November 1994. It was declared admissible on 7 April 1997 and the Commission took evidence in the case in Ankara in October 1999. The case was transferred to the European Court of Human Rights on 31 October 1999. A hearing was held on 15 May 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Elisabeth Palm (Swedish), President,
Wilhelmina Thomassen (Dutch),
Luigi Ferrari Bravo (San Marinese),
Josep Casadevall (Andorran),
Boštjan Zupančič (Slovenian),
Rait Maruste (Estonian),judges,
Feyyaz Gölcüklü, ad hoc judge,

and also Michael O’Boyle, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant relied on Article 2 3, 5, 8, 13, 14, 18 and 34 of the European Convention on Human Rights and Article 1 of Protocol No.1. 

Decision of the Court

Article 2

The Court noted that the Orhans were last seen being taken away to an unidentified place of detention by authorities for whom Turkey was responsible. There was also some direct evidence that the Orhans were wanted by the authorities and, in the general context of the situation in south-east Turkey in 1994, it could by no means be excluded that an unacknowledged detention of such people would be life-threatening. The Court also recalled that defects undermining the effectiveness of criminal law protection in the south-east during the relevant time allowed or fostered a lack of accountability of members of the security forces for their actions. This lack of accountability was particularly marked in the case in question, the evidence being that the gendarmes had little knowledge of or control over the military and their operational activities.

As no information had come to light concerning the whereabouts of the Orhans for almost eight years, the Court was satisfied that they must be presumed dead following an unacknowledged detention by the security forces. It followed that liability for their death was attributable to the Turkish Government.Accordingly, there had been a violation of Article 2 in respect of their deaths.

The Court also highlighted a series of deficiencies in the three investigations into the disappearance of the three men, including the following:

The first investigation was cursory and not pursued with the necessary rapidity; no attempt was made to interview a key witness who was then easily traceable; 

The second investigation was conducted by Kulp District Administrative Council, which was not an independent body, being made up of civil servants hierarchically dependent on an executive officer linked to the very security forces under investigation; 

no statements were taken from the villagers who directly witnessed the events alleged by the applicant; 

there was no evidence of any request to the security forces for information concerning their operations at the time in the region or about their activities at Lice Boarding School (where the detention was alleged to have taken place) - an omission which was itself sufficient to warrant describing this investigation as seriously deficient;

In the third investigation - initiated five years after the events in question, after certain custody records had been archived and a key witness was no longer traceable - gendarmes and villagers were not interviewed; although additional eye witnesses were identified by the applicant, no attempt was made to take their statements; and, military operations’ records were not requested; 

the applicant was never informed of the progress of, or decisions taken in, the investigations;

certain investigations which had been started were left unfinished. 

The Court therefore found a further violation of Article 2 in respect of the deficiencies in the investigations into the Orhans’ disappearance.

Article 3

Concerning the Orhans’ detention

The Court recalled that, where an apparent forced disappearance was characterised by a total lack of information, the question of the impact of this on the detainee could only be a matter of speculation. In addition, when the applicants were last seen in the hands of the security forces they appeared in good health and it could not be found to the requisite degree of certainty that they were subsequently subjected to ill-treatment. The Court concluded therefore that there had not been a violation of Article 3 in respect of the Orhans’ detention.

Concerning the applicant

Finding that the uncertainty and apprehension suffered by the applicant over a prolonged and continuing period, and to which he attested in his oral testimony, had clearly caused him severe mental distress and anguish constituting inhuman treatment, the Court concluded that there had been a violation of Article 3 in respect of the applicant.

Article 5

The Court noted that the Orhans’ detention was not logged in the relevant custody records. Indeed there existed no official trace of their subsequent whereabouts or fate. This fact in itself had to be considered a most serious failing since it enabled those responsible to conceal their involvement in a crime, to cover their tracks and to escape accountability for the fate of the detainees. The absence of data recording such matters as the date, time and location of detention, the name of the detainee as well as the reasons for the detention and the name of the person effecting it, had to be seen as incompatible with the very purpose of Article 5.

Further, given the deficiencies in the investigations into the applicant’s early, consistent and serious assertions about the apprehension and detention of the Orhans by the security forces and their subsequent disappearance, the Court concluded that the Orhans had been held in unacknowledged detention in the complete absence of the most fundamental of safeguards required by Article 5. There had therefore been a violation of Article 5.

Article 8 and Article 1 of Protocol No. 1

The Court found that the homes and certain possessions of the applicant and of the Orhans were deliberately destroyed by the security forces and that the village had to be evacuated after the harvest. There was no doubt that these acts constituted particularly grave and unjustified interferences with the applicant’s and the Orhans’ right to respect for their private and family lives and homes. Such acts also amounted to serious and unjustified interferences with the peaceful enjoyment by the applicant and his brothers of their property and possessions. No evidence had been offered as regards the property or possessions of Cezayir Orhan in Deveboyu. 

The Court did not find it necessary to consider whether the forced evacuation of the village was sufficient, of itself, to constitute a violation of these Articles.

Accordingly, the Court found a violation of Article 8 and of Article1 of Protocol No. 1 in respect of the applicant, his brothers and of Article 8 only in respect of the applicant’s son. 

Article13

The Court found that it had not been demonstrated with sufficient certainty that effective and accessible domestic remedies existed for the applicant’s complaints concerning the destruction of Deveboyu. Having regard to the circumstances in which his, the Orhans’ and other villagers’ homes were destroyed in Deveboyu, the Court considered it understandable that the applicant could have considered it pointless to attempt to secure satisfaction through national legal channels. The insecurity and vulnerability of villagers following the destruction of their home and village was also of some relevance in this context.

Accordingly, the Court found that there was no available effective remedy in respect of the presumed death of the Orhans in detention and the destruction of Deveboyu. The Court concluded therefore that there had been a breach of Article 13 in conjunction with Articles 2, 3, 5 and 8 of the Convention and with Article 1 of Protocol No. 1 in respect of the applicant and the Orhans.

Article 34

The Court noted that the applicant was summoned before Diyarbakır Chief Public Prosecutor in relation to his application to the former European Commission of Human Rights, which could have been an intimidating experience. The Court emphasised that it was inappropriate for State authorities to enter into direct contact with an applicant in this way.

In addition, an attempt was made by the authorities to cast doubt on the validity of the application and thereby on the credibility of the applicant, actions which could not but be interpreted as a bid to try to frustrate the applicant’s successful pursuance of his claims. Accordingly, the Court found that Turkey had failed to comply with its obligations under Article 34. 

Judge Gölcüklü expressed a dissenting opinion, which is annexed to the judgment.
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(1)AliErol v. Turkey (application no. 35076/97) Friendly settlement

Ali Erol, a Turkish journalist, was born in 1952 and lives in Istanbul. On 5 September 1995 the daily newspaper Evrensel (“Universal”), of which he was the editor, published an article by Semih Hiçyılmaz entitled “War on the palaces, peace to the slums” (“Saraylara savaş, kulübelere barış”). At the request of the Chief Public Prosecutor, the issues of that newspaper were seized pursuant to an urgent interim order against which the applicant unsuccessfully appealed. Mr Erol was prosecuted for inciting to hatred and hostility based on membership of a social class, region and race. On 4 April 1996 the National Security Court sentenced him, in his capacity as editor, to a fine of 4,250,000 Turkish liras. The court also banned publication of the daily newspaper for one month. Mr Erol appealed to the Court of Cassation, which dismissed his appeal on 21October 1996.

The applicant complained, under Article 10 of the European Convention on Human Rights, of an infringement of his right to freedom of expression. Relying also on Article 6 § 1 (right to a fair trial), he complained of the presence of a military judge on the bench of the National Security Court.

The case has been struck out following a friendly settlement in which 3,811.23 euros (EUR) is to be paid to the applicant for the damage sustained and for costs and expenses. Turkey has, moreover, made the following declaration:

“The Court’s rulings against Turkey in cases concerning prosecutions under Article 312 of the Criminal Code or the statutory provisions on the prevention of terrorism clearly show that Turkish law and practice must as a matter of urgency be brought into line with the requirements set forth in Article 10 of the Convention. The interference complained of in the present case is a further example of this.

The Government therefore undertake to make all the necessary changes to their domestic law and practice in this area, as these have already been set out in the National Programme of 24March 2001.

The Government also refer to the individual measures set out in the Interim Resolution adopted by the Committee of Ministers of the Council of Europe on 23 July 2001 (Res DH (2001) 106), which they shall apply in circumstances such as those characterising the present case.” (The judgment is available only in French.)

(12)Erdoğan v. Turkey (no. 26337/95) Friendly settlement

Mahmut Erdoğan is a Turkish national. He was born in 1948 and lives in Muğla (Turkey). His son, Baki Erdoğan, died in hospital on 22 August 1993 while in police custody and after going on hunger strike on 14 August 1993. The autopsy established that there were numerous injuries, bruises and abrasions on his body and that his death had been caused by respiratory failure resulting from lung injuries. 

On 31 August and 17 September 1993 the applicant and his lawyer lodged a complaint against the police officers in whose custody the deceased had been prior to his death. The Izmir public prosecutor committed the police officers for trial on charges of “assault and ill-treatment”, but found that there was no case to answer on the charge of “extorting confessions under torture” contrary to Article 243 of the Criminal Code. 

After an appeal had been lodged at the request of the Ministry of Justice, the defendant police officers were charged with breaching Article 243 of the Criminal Code. In a judgment of 21April 1998 the Assize Court convicted the police officers of unintentional homicide, sentenced them to five and a half years’ imprisonment and permanently debarred them from the civil service. That judgment was set aside by the Court of Cassation, but the Assize Court decided on 29 June 1999 to maintain the penalties initially imposed. The case was consequently remitted to the Plenary Criminal Court, which definitively quashed the impugned judgment on 28 December 1999. The proceedings now appear to be pending before the Assize Court. 

The applicant complained of his son’s death in police custody and relied on Article 2 (right to life), Article 3 (prohibition of torture), Article 5 (right to liberty and security), Article 6 § 3 (right to a fair trial) and Article 13 (right to an effective remedy). He also complained, under Article 6 § 1 (reasonable time), of the length of the criminal proceedings brought against those allegedly responsible for his son’s death.

The case has been struck out following a friendly settlement in which 100,000 euros (EUR) is to be paid to the applicant for the damage sustained and for costs and expenses. Turkey has,
moreover, made the following declaration:

“The Government regret the occurrence of individual cases of death resulting from the use of unjustified force and from the failure to protect the lives of detainees as in the circumstances of Mr Baki Erdoğan’s death, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such acts and to remedy such failures.

It is accepted that such acts and failures constituted a violation of Articles 2 and 3 of the Convention and the Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life and the prohibition of ill-treatment – including the obligation to carry out effective investigations as also required by Articles 2 and 13 – are respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of deaths and ill-treatment of detainees in circumstances similar to those of the instant application and in more effective investigations being carried out.

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.” (The judgment is available only in French.)

In the following two Turkish judgments, the applicants were arrested and detained on remand on suspicion of membership of illegal organisations (the PKK and the PRK-Rizgari respectively). In both cases the applicants complained about the length of their detention on remand, relying on Article 5 § 3 (right to be brought promptly before a judge). In İğdeli v. Turkey the applicants also relied on Article 5 § 4 (right to have lawfulness of detention decided speedily by a court). The figures in brackets represent the length of time for which the applicants were detained on remand. (Both judgments are available only in English.)

(13)İğdeli v. Turkey (no. 29296/95) (seven days) Violation Article 5 §§ 3 and 4

The Court held unanimously that there had been a violation of Article 5 §§ 3 and 4 and awarded the applicant EUR 1,830 for non-pecuniary damage and EUR 1,500 for costs and expenses.

(14)Filiz and Kalkan v. Turkey (no. 34481/97) (eight days)Violation Article 5 § 3

The Court held unanimously that there had been a violation of Article 5 § 3 and awarded the applicant EUR 2,200 for non-pecuniary damage and EUR 1,500 for costs and expenses.
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(1)Sıddık Yaşa v. Turkey (application no. 22281/93) Friendly settlement

Sıddık Yaşa, a Turkish national, lived in Tepecik with his wife Yezal Yaşa and his son Veysi Yaşa.

Both the latter died in controversial circumstances. Following an attack carried out by an armed gang of the PKK on 17 December 1992 in which a village guard working for the State was executed, the applicant claims that soldiers accompanied by village guards invaded the village of Tepecik on 19 December 1992 and threw a grenade into his house killing his wife and son. He alleges that on 22 December several village guards killed and wounded villagers, set fire to houses and decimated the livestock. The inhabitants of Tepecik were finally forced to leave their village without being able to bury their relatives. The applicant claims that he contacted the Diyarbakır public prosecutor’s office with a view to reporting the events but that he was given to understand that he should forget the matter. He says that he did not dare apply to a higher legal authority for fear of reprisals.

The Government maintain that violent armed clashes had taken place in Tepecik until 20December 1992, pitting the armed forces against PKK terrorists and costing eight terrorists and a village guard their lives. Seven villagers suspected of taking part in the PKK’s initial attack were arrested in possession of weapons and brought before the courts. The Government dispute the applicant’s allegation that the public prosecutor’s office attempted to dissuade him from reporting the matter.

A criminal investigation appears to have been commenced concerning the events in question, but the Court does not have any information about the outcome.

Relying on Articles 2 (right to life), 3 (prohibition of torture or inhuman or degrading treatment), 5 (right to liberty and security), 6 (right to a fair trial), 8 (right to private and family life), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18 (limitation on use of restrictions on rights), the applicant complained of the death of his wife and son and of the lack of an effective investigation into their deaths. He also complained under Article 1 of Protocol No. 1 (protection of property) of the destruction of his house by members of the armed forces.

The case has been struck out following a friendly settlement in which 89,000 pounds sterling (142,695.79 euros (EUR)) is to be paid for damage and costs and expenses.

The Turkish Government also made the following statement. “The Government regret the occurrence of individual cases of death resulting from the unjustified and disproportionate use of force, as in the case of Mrs Yezal Yaşa and her son Veysi Yaşa, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions.

It is accepted that the occurrence of deaths in the present case and the inadequate investigations that followed constituted a violation of Articles 2 and 13 of the Convention. The Government undertake to issue appropriate [instructions] and adopt all necessary measures to ensure that the right to life – including the obligation to carry out effective investigations as required by these Articles – is respected. It is noted in this connection that new legal and administrative measures have been adopted which have resulted, among other things, more effective investigations into cases of death in circumstances similar to those of the instant application.

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.” (The judgment is available only in French.)
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Press release issued by the Registrar

CHAMBER JUDGMENT IN THE CASE OF 

SEHER KARATAS v. TURKEY

The European Court of Human Rights has today notified in writing a Chamber judgment1 in the case of Seher Karatas v. Turkey (application no. 33179/96). 

The Court held unanimously that:

● the Government’s preliminary objection of failure to comply with the six-months’ time-

limit had to be dismissed;

● there had been a violation of Article 10 (freedom of expression) of the European

Convention on Human Rights;

● there had been a violation of Article 6 § 1 (right to a fair trial) on account of the presence of a military judge on the bench of the National Security Court.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 4,500euros (EUR) for non-pecuniary damage and EUR 2,500 for costs and expenses. (The judgment is available only in French.)

1.Principal facts

Seher Karataş is a Turkish national who was born in 1971 and lives in Istanbul. She was the publisher and senior editor of the fortnightly newspaper Gençliğin Sesi (The Voice of Youth).

The 14th edition of the newspaper published on 14 July 1994 carried an article by D.B. under the heading “We must turn our attention to the system itself” (Düzenin kendisine yönelmeliyiz). The article was aimed at young people and called in particular for union with the working-class to combat unemployment and poverty. Criticism was levelled at a system said to be heading towards instability and crisis.

In her capacity as senior editor, Ms Karataş was charged with inciting the people to hatred and hostility, contrary to Article 312 §§ 1 and 2 of the Criminal Code. On 13 July 1995 the National Security Court, whose three-member bench included a military judge, convicted the applicant and sentenced her to one year and eight months’ imprisonment and a fine of 433,333 Turkish liras (TRL). It converted the prison sentence into a fine of TRL3,458,333. The National Security Court found that the aim of the article taken as a whole had been to generate hatred and hostility in society.

By a judgment of 25 September 1995 the Court of Cassation upheld the conviction. It did not deliver its judgment formally or serve a full copy on the applicant. On 12March 1996 the public prosecutor served the applicant with a demand for payment of the fine and sent a reminder on 7 May 1996 when she failed to pay. On 2 July 1996 he informed her that a warrant had been issued for her arrest. The applicant obtained a copy of the judgment of the Court of Cassation on 3 May 1996 and paid the fine on 30 October 1996.

2.Procedure and composition of the Court

The application was lodged on 9 May 1996 and declared partly admissible on 13 March 2001.

Judgment was given by a Chamber of 7 judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Gaukur Jörundsson (Icelandic),
Riza Türmen (Turkish),
Karel Jungwiert (Czech),
Volodymyr Butkevych (Ukrainian),
Wilhelmina Thomassen (Dutch), judges,

and also Lawrence Early, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant complained under Article 10 of the Convention that her criminal conviction constituted a violation of her freedom of expression. Relying on Article 6 § 1 she also complained of the presence of a military judge on the bench of the National Security Court.

Decision of the Court

Government’s preliminary objection

The Government had maintained that the application was inadmissible for failure to comply with the six-months’ time-limit set out in Article 35 of the Convention. They submitted that the applicant or her lawyer should have contacted the registry of the Court of Cassation to find out the result of her appeal.

The Court observed that under Turkish law, although Article 33 of the Code of Criminal Procedure required service of judicial decisions delivered in the absence of those concerned, in practice judgments of the Court of Cassation in criminal cases were not served on the parties.

The Court noted that in the case before it the Court of Cassation’s judgment of 25 September 1995, which was the final domestic decision, was not formally delivered, still less served on the applicant or her lawyer. After the judgment had been lodged with the registry of the court of first instance on 4 October 1995, the Istanbul Public Prosecutor’s Office served a demand on the applicant for payment of the fine that had been imposed on her on 12 March 1996. The Court held that on the facts it would not be consistent with the objects and purpose of Article35 to hold that, for the purposes of the six-months’ time-limit, time began to run when the applicant received the demand for payment from the Public Prosecutor’s Office, since she was not served with any documents between the date of her appeal to the Court of Cassation and the date she received the demand for payment. In addition, when the periods concerned were examined as a whole, there had been no failure on her part to use due diligence. 

Consequently, the Court dismissed the Government’s preliminary objection.

Article 10 of the Convention

The Court found that the applicant’s conviction amounted to an interference with her right to freedom of expression and that that interference was prescribed by a provision of the Criminal Code and pursued two legitimate aims: the prevention of disorder and the prevention of crime. In that connection, the Court took into account the sensitive nature of the fight against terrorism and the need for the authorities to be vigilant in clamping down on acts liable to increase violence.

As to whether the interference was necessary in a democratic society, the Court said that in making that assessment it had to take into account the fundamental role played by the press in the proper functioning of a political democracy. It noted that the published article – as regards both content and the terms employed – had taken the form of a political speech. Although it contained, inter alia, accusations and scathing remarks on the policy of the Turkish Government, the Court considered that the article was essentially an appeal to young people to take part in the combat of the “Turkish working class” to secure an end to unemployment and poverty through “general strikes and resistance”. It reiterated in that connection that the Convention allowed very few restrictions on freedom of expression in the sphere of political speech or questions of general interest. The fact that such an appeal for action was apparently incompatible with the criminal law of the Turkish State did not make it contrary to democratic rules, especially as it was scarcely distinguishable from appeals made by political movements in other member States of the Council of Europe.

In addition, the Court noted that the Turkish Government had not pointed to any passages containing a vindication of acts of terrorism, an incitement to hatred between citizens, or a call for violence or bloody revenge. The Court also took into account the severity of the interference that had led to the applicant’s being sentenced to a term of imprisonment that was subsequently converted into a fine, and to the seizure of that edition of the newspaper. Accordingly, it found that the interference had not been necessary in a democratic society and that the conviction and sentence had been disproportionate to the aims pursued.

Consequently, the Court unanimously held that there had been a violation of Article 10 of the Convention.

Article 6 § 1 of the Convention

With regard to the complaint that the applicant had not had a fair trial owing to the presence of a military judge on the bench of the National Security Court, the Court reiterated that certain aspects of the status of military judges sitting in the National Security Court made their independence and impartiality questionable. They remained members of the army which in turn took its orders from the executive. The Court found in that connection that it was understandable that the applicant, a civilian charged with inciting the people to hatred or hostility on the basis of a distinction according to social class or regional background, should be concerned at the prospect of appearing before a court whose members included a professional military officer. Her fear that the National Security Court might not be independent and impartial could appear justified to an objective observer.

Consequently, the Court unanimously held that there had been a violation of Article 6 § 1.
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(5)Özler v. Turkey (no. 25753/94) Friendly settlement

Ali Özler is a Turkish national, born in 1952 and living in Tunceli.

On 5 and 6 June 1992 he participated in a meeting organised by the Tunceli Human Rights Association where he made a speech concerning the problems of the Kurdish people and expressed his opinions on possible solutions.

On 3 May 1993 the Public Prosecutor at Kayseri State Security Court (“the State Security Court”) instituted criminal proceedings against him. In his indictment, the public prosecutor accused the applicant, under the Prevention of Terrorism Act 1991, of disseminating propaganda against the indivisibility of the State.

On 26 August 1993 the State Security Court found the applicant guilty of an offence under the Act and sentenced him to two years’ imprisonment and a fine of 50,000,000 Turkish Liras (TRL). He appealed unsuccessfully against the judgment. Following amendments to the Act, the State Security Court re-examined his case. On28 November 1998 it confirmed his conviction but reduced the sentence to one year’s imprisonment and a fine of TRL 50,000,000.

The applicant complained under Article 6 § 1 of the Convention that he has been denied a fair hearing on account of the presence of a military judge on the bench of the Kayseri State Security Court which tried and convicted him. He further complained of violations of Articles 9 (freedom of thought), 10 (freedom of expression) and 14 (prohibition of discrimination).

The case has been struck out following a friendly settlement in which EUR 7,000 is to be paid to the applicant for the damage sustained and for costs and expenses. Turkey has, moreover, made the following declaration:

“...The Court’s rulings against Turkey in cases involving prosecutions under Article312 of the Criminal Code and under Article8 § 1 of the Prevention of Terrorism Act show that Turkish law and practice urgently need to be brought into line with the Convention’s requirements under Article 10 of the Convention. This is also reflected in the interference underlying the facts of the present case. The Government undertake to this end to implement all necessary reform of domestic law and practice in this area, as already outlined in the National Programme of 24 March 2001.The Government refer also to the individual measures set out in Interim Resolution adopted by the Committee of Ministers of the Council of Europe on 23July 2001 (ResDH (2001) 106), which they will apply to the circumstances of cases such as the instant one. ...”

(The judgment is available only in English.)
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Press release issued by the Registrar

CHAMBER JUDGMENT IN THE CASE OF 

ÜLKÜ EKINCI v. TURKEY

The European Court of Human Rights has today notified in writing a judgment1 in the case of Ülkü Ekinci v. Turkey (application no. 27602/95). The Court held:

unanimously, that there had been no violation of Article 2 (right to life) of the European Convention on Human Rights as regards the applicant’s allegation that her husband was killed in circumstances engaging the responsibility of Turkey;

by six votes to one, that there had been a violation of Article2 on account of the failure of the Turkish authorities to conduct an adequate and effective investigation into the circumstances surrounding the death of the applicant’s husband;

unanimously, that there had been no violation of Article3 (prohibition of inhuman and degrading treatment or punishment);

by six votes to one, that there had been a violation of Article13 (right to an effective remedy);

unanimously, that it was not necessary to examine the applicant’s complaint under Article6 (right to a fair trial) nor to examine separately whether there had been a violation of Article14 (prohibition of discrimination).

Under Article 41 (just satisfaction) of the Convention, the Court, by six votes to one, awarded the applicant 15,590 euros for non-pecuniary damage and 5,200.85 pounds sterling for costs and expenses. (The judgment is available only in English.)

1.Principal facts

Ülkü Ekinci is a Turkish national of Kurdish origin, born in 1946 and resident in Ankara.

Her late husband, Yusuf Ekinci, born in Lice (south-east Turkey), was a lawyer and a member of a well-known Turkish family of Kurdish origin. During his studies, he worked for the Turkish Workers Party (Türkiye İşçi Partisi) and was a member of the Eastern Revolutionary Cultural Grouping (Doğu Devrimci Kültür Ocakları). 

On 24 February 1994, at about 18.30 p.m., Yusuf Ekinci left Ankara city centre driving a red Toyota.

On 25 February 1994, at about 12.30 hours, road workers found Yusuf Ekinci’s body alongside the E-90 TEM highway in Gölbaşı on the outskirts of Ankara. A criminal investigation was opened into his death and an autopsy, carried out on 26 February 1994, found 11 bullet entry wounds on his body and concluded that he had died of bullet wounds to the head and breast. 

In 1998 the applicant allegedly succeeded in contacting an eye-witness - whose identity has not been disclosed - who claimed he had seen a police patrol car stop a red Toyota, that the police officers had searched the driver and that a police officer had got into the Toyota, which drove off with the police patrol car. However, out of fear, the witness had refused to give a written statement. An account given by the witness was reported on the Internet site of the national daily newspaper Hürriyet.

The applicant submits that the killing of her husband was one of about 400 so-called “unknown perpetrator” killings in 1994, as documented by both Amnesty International and the Turkish Human Rights Foundation. The principal victims included prominent Kurdish businessmen and intellectuals. At the time Yusuf Ekinci was killed, the focal point of the campaign against terrorism was Lice and its surrounding villages. Moreover, the method used in the killing of Yusuf Ekinci was identical to that used in the murders of intellectuals and businessmen of Kurdish origin in the main Turkish cities in 1994. 

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 4 May 1995 and allocated to the former First Section of the Court on 1 November 1998. It was declared admissible on 8 June 1999.

Judgment was given by a Chamber of seven judges, composed as follows:

Jean-Paul Costa (French), President,
András Baka (Hungarian),
Gaukur Jörundsson (Icelandic),
Karel Jungwiert (Czech),
Volodymyr Butkevych (Ukrainian),
Wilhelmina Thomassen (Dutch), judges,

Feyyaz Gölcüklü, (Turkish), ad hoc judge

and also Lawrence Early, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant alleged that her husband was killed by one or more unknown perpetrators acting with the knowledge and under the auspices of the Turkish authorities, and that there was no effective investigation into his killing. She relied on Articles 2, 3, 6, 13 and 14.

Decision of the Court

Article 2

Whether Yusuf Ekinci was killed in circumstances engaging the responsibility of Turkey

The Court noted that there was no indication in the case-file that the applicant’s husband had been threatened by anyone, or that he had had reason to believe that his life was at risk. Neither were there any eye-witnesses to the killing. The witness referred to by the applicant had remained anonymous and, reportedly, was unwilling to give a written statement. The only forensic evidence available consisted of a number of bullets found at the scene of the crime. A forensic examination of this evidence resulted in a finding that the bullets had all been fired from the same weapon and that they bore no resemblance to bullets previously examined.

The Court further noted that the investigating authorities looked for possible leads in Yusuf Ekinci’s professional and private circles. It appeared from various statements taken that one of the clients of his law practice was Behçet Cantürk, who had been killed one month earlier in similar circumstances. It further appeared from the Susurluk Report, commissioned and made public in January 1998 by the Prime Minister, that there were strong indications that State agents were in fact involved in the killing of Behçet Cantürk, that he was killed for supporting the Kurdistan Workers’ Party (PKK) from the proceeds of drug trafficking and that the Turkish authorities were aware of the existence of a list containing the names of about 100 businessmen, including Behçet Cantürk, who were believed to be providing the PKK with financial support. The Court observed that it was undisputed that Yusuf Ekinci was a wealthy person of Kurdish origin and that, at least in the past, he had publicly stated that he was a Kurdish nationalist and, to a certain extent, he had been politically active until 1990. It was therefore surprising that the investigating authorities had, from the very outset, failed to see the link between Yusuf Ekinci and Behçet Cantürk. In view of the above, the applicant’s allegation that her husband was killed by or at least with the connivance of State agents could not be dismissed as untenable. 

However, on the basis of the material in its possession, the Court was of the opinion that the actual circumstances in which the applicant’s husband had died remained a matter of speculation and assumption and that, accordingly, there was an insufficient evidentiary basis on which to conclude that the applicant’s husband was, beyond reasonable doubt, killed by or with the connivance of State agents in the circumstances alleged by the applicant.

As to the alleged inadequacy of the investigation

The Court recalled that the mere fact that the authorities were informed of the killing of the applicant’s husband gave rise to an obligation under Article 2 to carry out an effective investigation into the circumstances surrounding his death. 

Regarding the question of whether the criminal investigation in question could be considered adequate and effective, the Court had already noted that there was a striking omission in the investigation from the very outset, namely the failure to make the connection between Yusuf Ekinci and Behçet Cantürk who was killed one month earlier in similar circumstances. Even when, subsequently, various official reports on the Susurluk incident had been made or became public and reinforced the relevance of the connection between the two men, no investigation was carried out into the possibility that there might be a link between the two killings and that State agents might possibly have been involved in the latter’s death. As pointed out by the applicant, the criminal investigation into her husband’s killing was mainly focused on his family and friends and on his professional contacts and activities. 

In those circumstances, the Court could not but conclude that the investigation by the Turkish authorities into the circumstances surrounding the killing of the applicant’s husband was neither adequate nor effective. There had therefore been a breach of the State’s procedural obligation under Article 2 to protect the right to life. 

Article 3

Although the Court accepted that the inadequacy of the investigation into the killing might have caused the applicant feelings of anguish and mental suffering, the Court considered that it has not been established that there were special features which would justify finding a violation of Article 3 in relation to the applicant herself.

Article 13

The Court noted that the authorities had an obligation to carry out an effective investigation into the circumstances of the killing of the applicant’s husband, which could not be considered to have been conducted. There had therefore been a violation of Article 13.

Judge Gölcüklü expressed a partly dissenting opinion, which is annexed to the judgment.
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(1)Sürek v. Turkey (application nos. 26976/95, 28305/95, 28307/95) Friendly settlement

Kamil Tekin Sürek is a Turkish national, who was born in 1957 and lives in Istanbul. He is a lawyer and the senior partner of the weekly publication Haberde Yorumda Gerçek (True News, True Comment).

On 17 July 1993 the 16th edition of the newspaper carried an article under the heading “The heat of July and Sivas”, in which the author criticised and commented on the policy of the Turkish authorities on the Kurdish problem. Copies of the publication were seized under the urgent-applications procedure and on 19 July 1994 Mr Sürek was convicted by the National Security Court of disseminating separatist propaganda and fined 100,000,000 Turkish liras (TRL). 

Two articles entitled “The illusion of spring is over” and “The events in Bingöl are unfortunate” were published in the 12th edition of the newspaper. On 5 July 1994 Mr Sürek was sentenced to a fine of TRL 50,000,000 by the National Security Court, which found that the articles were in fact a summary of statements made by the leader of the PKK and a representative of its military wing. Copies of that edition were likewise seized under the urgent-applications procedure.

Two further articles were published in the 27th edition of the newspaper, one entitled “First Congress of the Young Communists Movement”, and the second “Political and diplomatic intrigue in the puppet state of Kurdistan”. The first article was a press release from the TKP/ML (Turkish Communist Party and the Marxist-Leninist Movement) and the second a Marxist-inspired commentary on the policy of the “imperialist states” on the Kurdish problem. As a result of the articles, the applicant was fined TRL 124,999,999 by the National Security Court on 14 July 1994, on the ground that the first article was a statement by an illegal organisation while the second was intended to undermine the territorial integrity of the State and the unity of the nation. Copies of that edition were seized under the urgent-applications procedure.

Relying in particular on Article 10 of the Convention, the applicant complained of a violation of his freedom of expression.

The case has been struck out following a friendly settlement in which 18,700 euros (EUR) is to be paid for any damage and for costs and expenses.

Turkey has also made the following declaration: “The Court’s rulings against Turkey in cases involving prosecutions under Article 312 of the Penal Code or under the provisions of the Prevention of Terrorism Act clearly show that Turkish law and practice urgently need to be brought into line with the Convention’s requirements under Article 10 of the Convention. This is also reflected in the interference underlying the facts of the present case.

The Government undertake to this end to implement all necessary reform of domestic law and practice in this area, as already outlined in the National Programme of 24 March 2001.

The Government refer also to the individual measures set out in the Interim Resolution adopted by the Committee of Ministers of the Council of Europe on 23 July 2001 (ResDH(2001)106, which they will apply to the circumstances of cases such as the instant one.” (The judgment is available only in French.)

(4)Aydın v. Turkey (no. 29289/95) Friendly settlement

Mehmet Aydın is a Turkish national of Kurdish origin who was born in 1965. He was arrested by the police on 30 December 1993 on suspicion of being a member of the PKK, and taken into custody at Istanbul Police Headquarters.

On 10 January 1994 he complained to the public prosecutor and the investigating judge who had ordered his detention pending trial that he had been subjected to ill-treatment while in police custody. At the request of police headquarters, Mr Aydın was examined that same day by a police doctor from the Istanbul Institute of Forensic Medicine who found no trace of any blows or violence. On 12 January 1994 he was examined by a doctor at the Istanbul Prison where he had been transferred. The Eyüp Department of the Institute of Forensic Medicine studied that report and examined the applicant on 22 February. It found multiple traces of lesions and bruising on his body and that his mobility had been impaired. 

On 27 March 1995 Mr Aydın filed a criminal complaint against the three police officers who had been on duty while he was in police custody. The public prosecutor ruled that there was no case to answer against one of them and instituted proceedings in the assize court against the other two. On 18 July 1995 the assize court acquitted the officers on the ground that thefirst medical report contained no findings of any marks of violence and that the report of 22February, which had been drawn up two months after the alleged offences, did not corroborate the applicant’s allegations.

Relying on Article 3 (prohibition of inhuman or degrading punishment or treatment) MrAydın complained that he had been subjected to ill-treatment while in police custody.

The case has been struck out following a friendly settlement in which EUR 32,014.29 is to be paid for any damage and for costs and expenses.

Turkey has also made the following declaration: “The Government regret the occurrence, as in the present case, of individual cases of ill-treatment by the authorities of persons detained in custody notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions.

It is accepted that the recourse to torture, inhuman or degrading treatment or punishment of detainees constitutes a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such acts and the obligation to carry out effective investigations are respected in the future. The Government refer in this connection to the commitments which they undertook in the Declaration agreed on in Application no. 34382/97 and reiterate their resolve to give effect to those commitments. They note that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant application as well as more effective investigations.

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place”.

(The judgment is available only in French.)

Section 4

(5)Yıldız v. Turkey (no. 32979/96) Friendly settlement

Özgür Yıldız is a Turkish National who was born in 1973 and lives in Istanbul.

She was arrested by the police on suspicion of being a member of the illegal organisation Dev-Sol (the Revolutionary Left) and taken into police custody on 19 April 1993.

At the request of Police Headquarters she was examined on 27 April 1993 by a police doctor who was a member of the Istanbul Institute of Forensic Medicine. No traces of violence were found on her body. She was also examined by a prison doctor on 29 April 1993 while in detention pending trial at Istanbul Prison. A third medical report was drawn up on 6 May 1993 by a police doctor at the Institute of Forensic Medicine at the request of the Eyüp Public Prosecutor’s office and the prison governor. Referring to the previous medical report, he referred to lasting injuries to the applicant’s body.

By a judgment of 29 May 1995 the National Security Court convicted Ms Yıldız of belonging to an armed organisation, contrary to Article 168 of the Criminal Code, and sentenced her to twelve years and six months’ imprisonment. The Court of Cassation upheld that conviction on 8 February 1996 in a judgment that was delivered on 14 February 1996 in the absence of the applicant or her representative.

Meanwhile, the applicant filed a criminal complaint alleging ill-treatment by the two police officers who had been on duty while she was in police custody. They were acquitted by an assize court on 27 June 1996 on the ground that the initial medical report contained no reference to any trace of violence. Noting that the complaint had been lodged more than two years after the alleged offences were committed, the assize court held that there was insufficient evidence to convict.

The applicant was released on 5 June 2002, the time she had spent in detention pending trial being counted as time served.

She complained of ill-treatment while in police custody, contrary to Article 3 (prohibition of inhuman or degrading treatment or punishment). She also alleged a violation of Article 6 (right to a fair trial).

The case has been struck out following a friendly settlement in which EUR 30,489.80 is to be paid for any damage and for costs and expenses.

Turkey has also made the following declaration: “The Government regret the occurrence, as in the present case, of individual cases of ill-treatment by the authorities of persons detained in custody notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions.

It is accepted that the recourse to torture, inhuman or degrading treatment or punishment of detainees constitutes a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such acts and the obligation to carry out effective investigations are respected in the future. The Government refer in this connection to the commitments which they undertook in the Declaration agreed on in Application no. 34382/97 and reiterate their resolve to give effect to those commitments. They note that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant application as well as more effective investigations.

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.

(The judgment is available only in French.)

392

25.7.2002

(1)Önder v. Turkey (no. 31136/96) Friendly settlement

Yalcın Önder is a Turkish national who was born in 1957 and lives in İzmir.

He was arrested by the police and held at police headquarters in İzmir. On 27 January 1995 he was examined by a police doctor at the request of police headquarters. The medical report recorded that the applicant had complained, inter alia, of pains and of a loss of feeling in his right foot. On 30 January 1995 the public prosecutor ruled that he had no case to answer.

On 16 May 1995 a panel of doctors drew up a report in which they noted pains to the chest, groin, waist and an ankle and stated that the applicant’s symptoms were consistent with his allegations of ill-treatment.

The applicant lodged a complaint against the officers who had been on duty when he was in custody. On 17 April 1995 the public prosecutor ruled that they had no case to answer. The applicant appealed, without success. A fresh complaint against the police officers likewise resulted in a ruling that they had no case to answer and his appeal against that order was dismissed.

In the interim, the applicant was prosecuted for aiding and abetting an illegal organisation, namely the TDKP (Revolutionary Communist Party of Turkey). He was acquitted by the İzmir National Security Court on 2 April 1997.

The applicant complains that he was subjected to ill-treatment while in police custody, contrary to Article 3 (prohibition of inhuman and degrading treatment or punishment) of the European Convention on Human Rights.

The case has been struck out following a friendly settlement in which 16,800 euros (EUR) is to be paid for any damage and costs and expenses.

Turkey has also made the following declaration: “The Government regret the occurrence, as in the present case, of individual cases of ill-treatment by the authorities of persons detained in custody notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions.

“It is accepted that the recourse to torture, inhuman or degrading treatment or punishment of detainees constitutes a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such acts and the obligation to carry out effective investigations are respected in the future. The Government refer in this connection to the commitments which they undertook in the Declaration agreed on in Application no. 34382/97 and reiterate their resolve to give effect to those commitments. They note that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of ill-treatment in circumstances similar to those of the instant application as well as more effective investigations.

“The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.” (The judgment is in French only.)
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Press release issued by the Registrar

CHAMBER JUDGMENT CONCERNING

Turkey

The European Court of Human Rights has today notified in writing the following Chamber judgment, which is final: (The judgment is available only in French.)

Chamber (Section 2)

Mehmet Bayrak v. Turkey (application no. 27307/95)

The applicant, Mehmet Bayrak, is a Turkish national, born in 1949 and resident in Germany.

He was convicted three times by the Ankara National Security Court of spreading separatist propaganda, on account of three books with Kurdish themes he had written or published. On all three occasions the publications concerned were seized.

Having originally convicted him in accordance with section 8 of the Prevention of Terrorism Act (Law no. 3713), the National Security Court reopened the file on each case after that provision was amended by Law no. 4126, promulgated on 27 October 1995.

For publishing a book entitled “Kurdish Popular Songs” (Kürt halk türküleri), Mr Bayrak was sentenced on 17 November 1995 to one year’s imprisonment and a fine of 100 million Turkish liras (TRL). On the same date, for publishing “Contemporary Kurdish Poetry” (Çağdaş kürt destanları), the applicant was fined TRL 50 million and the six months’ imprisonment to which he had originally been sentenced was commuted to a fine of TRL900,000. Lastly, in a judgment of 3 June 1996, the Court of Cassation upheld the applicant’s sentence of one year’s imprisonment and a fine of TRL 100 million for publishing “The Kurds and their democratic and national struggle” (Kürtler ve ulusal demokratik mücadeleleri).

Relying on Article 10 of the European Convention on Human Rights, among other provisions, the applicant complained of interference with his right to freedom of expression.

The case has been struck out of the Court’s list following a friendly settlement under the terms of which the applicant is to receive 11,000 euros for damage and for his costs and expenses.

In addition, the Turkish Government made the following declaration: “The judgments against Turkey rendered by the Court in cases concerning prosecutions under Article 312 of the Criminal Code or the provisions of the Prevention of Terrorism Act clearly show that Turkish law and practice must as a matter of urgency be brought into conformity with the requirements of Article 10 of the Convention. That is further evidenced by the interference complained of in the instant case.

The Government accordingly undertake to make all the necessary changes to domestic law and practice in this field, as set out in the National Programme of 24 March 2001.

The Government further refer to the individual measures mentioned in the Interim Resolution adopted by the Committee of Ministers of the Council of Europe on 23 July 2001 (ResDH(2001)106), which they will implement in circumstances like those of the instant case.”
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T.A. v. TURKEY REFERRED TO GRAND CHAMBER

The case T.A. v. Turkey (application no. 26307/95) has been referred to the Grand Chamber of the European Court of Human Rights under Article 431 of the European Convention on Human Rights. 

In its Chamber judgment of 9 April 2002 (available only in English) the Court decided, by six votes to one, to strike out the case on the basis of a unilateral declaration from the Turkish Government. 

Summary of the Facts

T.A. is a Turkish national whose complaint concerns the disappearance of his brother, Mehmet Salim A., a farmer living in Ambar, a village in the Bismil district of south-east Turkey. His brother was abducted in August 1994 by two unidentified persons - allegedly plain-clothes police officers. The applicant complained of the unlawfulness and excessive length of his brother’s detention, of the ill-treatment and acts of torture to which his brother was allegedly subjected in detention, and of the failure to provide his brother with the necessary medical care in detention. The applicant further complained that his brother was deprived of the services of a lawyer and of any contact with his family. 

Complaints

The applicant relies on Articles 2 (right to life), 3 (prohibition of torture and ill-treatment), 5(right to liberty and security), 6 (right to a fair trial), 8 (right to respect for private and family life), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18(limitation on use of restrictions of rights) of the European Convention on Human Rights.

Chamber Judgment

The Turkish Government offered to pay ex gratia 70,000 pounds sterling for any pecuniary and non-pecuniary damage as well as costs. 

The Government also made a declaration stating that it regretted the actions which had led to the application, in particular the disappearances in question and the anguish caused to their families:

“It is accepted that unrecorded deprivations of liberty and insufficient investigations into allegations of disappearance, such as in the present case[s], constitute violations of Articles 2, 5 and 13 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures with a view to ensuring that all deprivations of liberty are fully and accurately recorded by the authorities and that effective investigations into alleged disappearances are carried out in accordance with their obligations under the Convention. The Government consider that the supervision by the Committee of Ministers of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will be made in this context. To this end, necessary co-operation in this process will continue to take place...”

T.A. asked the Court to reject the Government’s initiative, arguing that the terms of the declaration were unsatisfactory. He argued that, among other things, it contained no admission that there had been any Convention violation concerning his application or that Mehmet Salim had been abducted by State agents and that he must be presumed to have died, that it contained no undertaking to investigate the circumstances of the case and that the compensation would be paid ex gratia. 

Having regard to the nature of the admissions contained in the Government’s declarations, as well as the scope and extent of the various undertakings referred to therein and the amount of compensation proposed, the Court considered that it was no longer justified to continue the examination of the application. 
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(1)Mehmet Çelebi v. Turkey (application no. 20139/92)

(2)İnce v. Turkey (no. 20143/92) Violation Article 1 of Protocol No. 1

Mehmet Çelebi and Fehmiye İnce are two Turkish farmers who, at the material time, lived in the villages of Saraycık and Düzce (in Vezirköprü, Samsung) respectively.

In May 1987 the National Water Board (Devlet Su İşleri) expropriated their land in order to build the Altınkaya hydro-electric dam in the Kızılırmak Valley. They were paid compensation for the expropriation. The Court of First Instance awarded them additional compensation for the expropriation and default interest at the rate of 30% per annum. After unsuccessfully appealing on points of law against that judgment, the Water Board paid the additional compensation to Mr Çelebi in January and June 1993 and to Mrs İnce between April 1992 and June 1993.

Relying on Article 1 of Protocol No. 1 (protection of property) of the European Convention on Human Rights, the applicants complained of the loss in value of the additional compensation which they obtained only after proceedings lasting several years. They submitted that they had incurred loss as a result of the high monetary depreciation during those periods. They also complained under Article 6 § 1 (right to a fair hearing within a reasonable time) of the length of those proceedings.

The Court noted that periods of nearly five years and six years had elapsed between the time at which the applicants had applied to the courts to challenge the amount of compensation for the expropriation, and the time at which they had been paid the additional compensation. It further noted that the additional compensation had been subject to a default interest rate of 30% per annum, whereas at the material time the rate of inflation in Turkey had reached an average of 67% per annum. The delay in payment of the additional compensation, which was attributable to the expropriating authority (the Water Board), had meant that the applicants had sustained further damage in addition to the effects of the expropriation. The Court considered that that delay, coupled with the overall length of the relevant proceedings, had caused the applicants to bear an individual and excessive burden which had upset the fair balance between the requirements of the general interest and the protection of the right to peaceful enjoyment of possessions.

Accordingly, the Court held unanimously in both cases that there had been a violation of Article 1 of Protocol No. 1. It considered that it was not necessary to examine the applicants’ complaint under Article 6 § 1 and awarded 5,430 euros (EUR) to Mr Çelebi and EUR 7,800 to Mrs İnce for pecuniary damage, EUR 1,100 to Mr Çelebi for non-pecuniary damage and EUR 300 to both applicants for costs and expenses.

(The judgment is available only in French.)

(3)Gündoğan v. Turkey (no. 31877/96) Violation Article 5 §§ 3, 4 and 5

Halil Gündoğan is a Turkish national who was born in 1960. He is currently in Erzurum Prison.

Suspected of being a member of the illegal organisation TKP/ML-TIKKO (Turkish Communist Party/Marxist-Leninist Turkish Workers’ and Peasants’ Liberation Army), the applicant was arrested by the police and taken into police custody on 17 October 1995. His police custody was extended by the public prosecutor until 26 October 1995, when the applicant was brought before a judge who ordered him to be placed in detention pending trial. On 12 November 1999 he was sentenced to life imprisonment under Article 146 § 1 of the Criminal Code.

Relying on Article 5 § 3 (right to be brought promptly before a judge) of the Convention, the applicant complained of the length of his time in police custody. He complained under Article 5 § 4 (right to take proceedings by which the lawfulness of detention shall be decided speedily by a court) that he had no remedy by which to have the lawfulness of the decision ordering him to be detained in police custody reviewed by a judge. Lastly, he complained of a violation of Article 5 § 5 (right to liberty and security) on the ground that under Turkish law an application could not be made to the national courts for compensation for a breach of Article 5 of the Convention.

While the Court accepted that the investigation of terrorist offences presented the authorities with special problems, that did not mean that their actions could be free from supervision by the courts. It noted that the applicant had been detained in police custody for nine days. That length of time did not comply with the requirement of promptness established by the Court’s case-law. Consequently, the Court held unanimously that there had been a violation of Article 5 § 3.

The Court further noted that the judge who had ordered the applicant to be detained pending trial had not intervened until the end of his time in police custody, nine days after his arrest. It considered that such a lengthy period did not conform with the concept of “speedily”, and unanimously held that there had been a violation of Article 5 § 4.

Lastly, the Court noted that even after the adoption of the present judgment, the violations found could not give rise to any claims for compensation in the national courts.

Accordingly, the Court held unanimously that there had been a violation of Article 5 § 5 and awarded the applicant 2,750 euros (EUR) for non-pecuniary damage and EUR 1,500 for costs and expenses.

(The judgment is available only in French.)

(4)Süleyman Kaplan v. Turkey (no. 38578/97) Friendly settlement

On 3 May 1995 Süleyman Kaplan, a Turkish national, was arrested by police officers from the Anti-Terror branch of the Ankara Police Headquarters and accused of being a member of an illegal organisation, the TDKP/GKB (Türk Devrimci Komünist Partisi/Genç Komünistler Birliği – The Turkish Revolutionary Communist Party/Young Communists’ Union).

The applicant alleged that he was taken to a deserted area by plain-clothes police officers, beaten, threatened with death and then taken unconscious to Ankara Police Station. There, he was further beaten, hung by the arms, squeezed by the testicles, hosed with cold water and given electric shocks. His wife was also tortured and beaten in front of him. He ultimately signed certain documents, which he claims not to have read, to prevent the police raping his wife.

On 15 May 1995 the applicant was examined by a doctor, who noted in his report the presence of numerous bruises on his shoulders, on the left upper part of his fist, his back and thigh and four ecchymoses on the applicant’s outer gluteal. The doctor also noted that the applicant was suffering from pains in his chest and that he would be unfit for work for five days. 

When questioned by the public prosecutor at Ankara State Security Court, the applicant denied the allegations against him and stated that he had signed his statement under duress. He was detained on remand. On 24 June 1996 he was convicted of involvement in an armed gang and sentenced to 12 years and six months’ imprisonment.

On 17 October 1995 the applicant had lodged a complaint with the public prosecutor against the police officers who had allegedly tortured him. On 7 May 1996 the public prosecutor issued a decision based on lack of jurisdiction and transferred the case-file to the office of the Ankara Governor. Following a police investigation, a report found no evidence to substantiate the allegations and concluded that the police officers had performed their duty with diligence and recommended that no prosecution be brought against them.

On 25 December 1998 the Ankara public prosecutor filed a bill of indictment with the Ankara Assize Court against the accused police officers. These proceedings are apparently still pending.

The applicant complained under Article 3 (prohibition of torture) that he was tortured while in police custody.

The case has been struck out following a friendly settlement in which 28,000 euros (EUR) is to be paid to the applicant for any pecuniary and non-pecuniary damage, costs and expenses. Turkey has, moreover, made the following declaration:

“The Government regret the occurrence of individual cases of ill-treatment by the authorities of persons detained in custody, as in the case of the applicant, MrSüleyman Kaplan, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions.

“It is accepted that the recourse to ill-treatment, as in the circumstances of the present case, and the failure to conduct effective investigations constituted a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such actions – including the obligation to carry out effective investigations as required by Articles 3 and 13 – is respected. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in, among other things, more effective investigations into cases of ill-treatment in circumstances similar to those of the instant application.

“The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.”

(The judgment is available only in English.)
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CHAMBER JUDGMENTS CONCERNING 

Turkey

The European Court of Human Rights has today notified in writing the following two Chamber judgments, neither of which is final.1 (Both are in French only.)

Section 2

(1)Ayşe Özturk v. Turkey (application no. 24914/94)Violation Article 10

Ayşe Öztürk is a Turkish journalist who was born in 1961 and lives in Istanbul. At the material time she was the owner and editor-in-chief of the fortnightly review Kızıl Bayrak (“The Red Flag”), that was published in Istanbul and also circulated in Ankara, Izmir and Adana. She complains that three editions of the review were seized in June and July 1994.

The first seizure concerned an article in the 1 to 15 June 1994 edition, entitled “Kurds forced to migrate because of colonialist oppression” (“Sömürgeci zulüm Kürtleri göçe zorluyor”). The article criticised Government policy and alleged that villagers were being subjected to pressure and forced to emigrate and that their villages were being destroyed. It called on the working classes to react. On 4 June 1994 a single judge sitting in the National Security Court ordered the seizure of the review on the ground that the article incited hostility and hatred based on a distinction according to race and ethnic origin. The police were unable to execute the order as the thousand copies that had been printed had already been distributed. The applicant was sentenced by the National Security Court on 24July 1995 to two-years’ imprisonment and a fine. However, by virtue of Law no. 4307 the sentences were suspended for three years, the applicant having committed the offences in her capacity as editor-in-chief.

The second seizure concerned the edition of 15 June to 1 July 1994, which contained three articles that were alleged by the public prosecutor to constitute separatist propaganda. The first was entitled “Full support for the Kurdish people!” (“Kürt halkına tam destek”), and denounced official policy in virulent terms, speaking of “The machine of tyranny and massacre”. The second article, entitled “Say ‘no’ to the dirty war!” (“Kirli savaşı reddet”) sought to encourage young people to refuse to join the army. Lastly, in the third article entitled “A revolutionary example of resistance to State terror: extended boycott of the National Security Courts” (“Devlet terörüne karşı devrimci bir direniş örneğı: Yaygınlaşan DGM boykotu”), the author denounced acts of torture and praised the boycott, which had been started by prisoners. An order for the seizure of that edition was made on 28 June 1994 but the National Security Court decided to reserve judgment in accordance with Law no.4304.

The third edition to be seized was that of 1 to 15 July 1994 in which the following articles appeared: “The financial side to the dirty war – how should the working class respond?” (“Kirli savaşın iktisadi yönü ve işçi sınıfı ne yapmalı”) denounced the cost of the “dirty war”, which it said the working class was being forced to bear, and “The DEP [The Democracy Party, which was pro-Kurdish] has been dissolved” (“DEP kapatıldı”), in which it condemned the dissolution of that party. The order for the seizure of that edition was made on 3 July 1994. The applicant was convicted of separatist propaganda and was sentenced to five-months’ imprisonment and a fine. Those sentences were also suspended under Law no.4304.

The applicant complained under Article 10 (freedom of expression) of the European Convention on Human Rights that her right to freedom to receive and impart information and ideas had been infringed by the seizure of the review. She also submitted that restraining the distribution and sale of the publications concerned while the substantive proceedings were pending had been likely to deprive them of all news value.

The Court found that the measures in issue constituted an interference with the applicant’s right to freedom of expression, prescribed by Article 28 of the Constitution and Article 86 of the Criminal Code. In view of the sensitive nature of the fight against terrorism and the need for the authorities to exercise vigilance in the face of acts that were liable to lead to increased violence, the Court considered that the purpose of the interference had been to protect national unity and security, and territorial integrity.

Seizure of the 1 – 15 June 1994 edition

Without underestimating the difficulties inherent in the fight against terrorism, the Court noted that the comments in question took the form of a political speech, both as regards their content and the terms used, and did not constitute incitement to violence, armed resistance or an uprising. Furthermore, the reasons advanced by the authorities for ordering the seizure were insufficient. Accordingly, the Court held that the seizure was not necessary in a democratic society.

Seizure of the 15 June - 1 July 1994 edition

The Court was conscious of the authorities’ concerns about words or acts liable to aggravate the security situation in south-east Turkey. However, it considered that the fact that the review was circulated in an area far from the conflict zone limited its potential impact on “national security”, “public order” or “territorial integrity”. Further, it considered that some of the passages in the articles were more akin to an expression of deep anxiety in the face of a difficult political situation rather than a call for an uprising. The articles did not constitute an incitement to violence. Accordingly, the Court held that the seizure of that edition was not justifiable under Article 10 § 2 of the Convention.

Seizure of the 1 - 15 July 1994 edition

The Court found that the two articles published did not advocate violence and were not aimed at kindling hatred or vindicating acts of terrorism.

As regards the fact that the sentences were suspended, the Court noted that the suspension was only effective if the applicant did not intentionally commit any further offence in her capacity as editor-in-chief within the following three years. It also appeared that during that period the seizure orders remained valid. Moreover, the Government had not shown how the applicant could apply to have the measures lifted in the absence of any recognition that there had been a violation of the Convention. The Court considered that the measures were tantamount to a ban on the applicant exercising her profession, as it required her to refrain from publishing anything that might be regarded as contrary to the interests of the State. It restricted her ability to air ideas, notably regarding the Kurdish problem, that were part of a public debate. It reiterated that restricting journalists’ freedom of expression to ideas that were generally accepted, favourably received or regarded as inoffensive or as a matter of indifference was unreasonable.

Consequently, the Court held by five votes to two that there had been a violation of Article 10 and awarded the applicant 2,000 euros (EUR) for non-pecuniary damage and EUR 1,500 for costs and expenses.

Section 4

(2)Karakoç and Others v. Turkey (nos. 27692/95, 28138/95 and 28498/95)Violation Article 10

Violation Article 6 § 1

The applicants, Bahri Zülfü Karakoç, Mehmet Alpaslan and Hamdullah Akyol, are Turkish nationals who were born in 1959, 1952 and 1964 respectively and live in Diyarbakır. At the material time Mr Karakoç was a representative of the trade union Türk Har-İş, Mr Alpaslan a trade union leader of DISK-Genel- İş and Mr Akyol a representative of the newspaper Medya Güneşi.

On 27 May 1993 the applicants and some 20 or so representatives of trade unions, associations and newspapers, issued a statement in the press criticising the policy of the Turkish authorities in south-east Turkey and condemning their complicity through inaction in “massacres and extrajudicial executions”.

At the request of the public prosecutor, a bench of the National Security Court that included a military judge, made an order for the applicants’ detention pending trial. It held that there was reliable evidence that they had committed the offence of separatist propaganda under section8 of the Prevention of Terrorism Act. The same court, almost identically composed, subsequently heard applications by the applicants for a change of judge and for bail before proceeding to try the merits. On 13 April 1994 it convicted the applicants of separatist propaganda and sentenced them to twenty-months’ imprisonment and a fine of 208,333,000Turkish liras (TRL). After Law no. 4126 amending the Prevention of Terrorism Act came into force, the applicants’ prison sentence was reduced to ten months and their fine to TRL 83,333,333, both sentences being suspended.

The applicants complained of an infringement of their right to freedom of expression as guaranteed by Article 10 of the Convention. They further complained of a violation of Article6 § 1 (right to a fair trial), alleging that the court that had tried their case was not independent and impartial.

The Court found that the applicants’ conviction amounted to an interference with their right to freedom of expression, that that interference was prescribed by law and that its purpose was to protect national security and territorial integrity and to prevent disorder. Their statement to the press had been made with a view to informing public opinion through the media.

The Court said that by making a statement as actors on the Turkish political stage the applicants had played their role in alerting public opinion to concrete acts that were liable to infringe fundamental rights. It also noted the severity of the sentences imposed, which, despite being suspended, had deprived the applicants of their liberty and left them exposed to heavy penalties for the duration of the suspension.

Consequently, the Court held unanimously that there had been a violation of Article 10, as the applicants’ sentence was disproportionate to the aims pursued and not necessary in a democratic society.

As regards the complaint that the National Security Court that had convicted the applicants was not impartial, the Court noted that the applicants’ fears of a lack of independence and impartiality stemmed from two factors. Firstly, in deciding whether to order the applicants’ detention pending trial the judges were already expressing an opinion on the merits of the case. Those same judges had subsequently been called upon to decide whether the applicants were guilty of the offences. Secondly, one of the military judges on the bench was answerable to the military authorities.

The Court noted, firstly, that the members of the Diyarbakır National Security Court who tried the case at first instance had previously examined it before trial, having made an order for pre-trial detention. It noted that the reasons given by the judges for making that order were similar to those they gave given for convicting the applicants. The fact that the judges had relied on those reasons in relation to the issue of pre-trial detention before the criminal proceedings commenced was capable of giving the applicants cause for concern about the judges’ role. The same judges were also called upon to try the case on the merits, which turned on the relatively straightforward issue of whether the statement concerned was compatible with the domestic criminal legislation. The applicants may even have had legitimate cause for concern that the judges had already formed an opinion that was liable to weigh heavily in the balance when it came to deciding the merits. In addition, the Court noted that it was the same president who upheld the applicants’ convictions after the new legislation came into force. Accordingly, the applicants’ fears regarding the impartiality of the National Security Court were objectively justified. 

Further, the Court reiterated that the fact that a civilian accused of terrorist offences was tried before a tribunal that included a military judge constituted a legitimate ground for his or her fearing bias on the part of the tribunal. Consequently, it held unanimously that there had been a violation of Article 6 § 1 of the Convention and awarded the applicants 7,500 euros (EUR) each for non-pecuniary damage and EUR 6,000 jointly for costs and expenses.
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(1)N.Ö. v. Turkey (application no. 33234/96) Friendly settlement

The applicant, a Turkish national, was born in 1960 and lives in Altınakar, Diyarbakır, Turkey. 

She claims that on 21 June 1993 gendarmes searched her home in the hamlet of Dikmetaş (“Kırkat” in Kurdish) in Ortaşar (Çınar). She alleges that both she and her children were mistreated and that her husband, M.S.Ö., was taken away in a jeep by gendarmes who had arrived by helicopter. He was taken to a wooded area outside the village, stripped naked and strung up by his arms using the form of torture known as Palestinian hanging. The gendarmes fastened a rope to his genitals and pulled on it. Electric shocks were administered to his body and he was tortured until 5 p.m. He was then taken to Çınar Gendarmerie.

According to the Government, on 21 June 1993 the security forces from Diyarbakır Gendarmerie carried out an operation in Dikmetaş. M.S.Ö. was arrested while trying to flee and had to be forcibly apprehended using a rifle butt. After his arrest he made a statement concerning the discovery of a shelter, a gun and ammunition. 

On 22 June 1993 M.S.Ö. was taken to the emergency unit of Diyarbakır State Hospital. A medical report dated 22 June 1993 referred to bruising on his body. He was released from the hospital and taken to Diyarbakır Gendarmerie Headquarters, where questioning continued under medical control. His health deteriorated and he had to be transferred back to the hospital. A report drawn up on 5 July 1993 indicated that he could not speak and that he had traces of blood around his mouth. He died the same day.

An autopsy revealed, among other injuries, fractures with bruising on three of M.S.Ö.’s ribs, bruises on his arms and buttocks as well as slight bruising and lesions to his right foot and blood in his mouth. An examination of his skull and brain revealed internal bleeding. In a report dated 17 September 1993, the Forensic Medicine Institute stated that M.S.Ö. had died from a brain haemorrhage resulting from a blow to the head. 

On 22 July 1993 the case was referred to Diyarbakır public prosecutor, who charged the two gendarmes who had taken M.S.Ö. into custody with having caused the death of a third person through professional negligence. In application of Article 96 of the Penal Code which provides that “the death of a suspect brings an investigation to an end”, however, the public prosecutor, on 6 April 1994, issued a decision not to bring charges against the two gendarmes, as they had since died. The applicant appealed unsuccessfully.

The applicant complained under Articles 2 and 3 of the European Convention on Human Rights that her husband, M.S.Ö., had died after being tortured by members of the security forces.

The case has been struck out following a friendly settlement in which 100,000 euros (EUR) is to be paid to the applicant for any pecuniary and non-pecuniary damage, costs and expenses. Turkey has, moreover, made the following declaration:

“The Government regret the occurrence of individual cases of death resulting from the use of force inflicted in contravention of Article 2 of the Convention as in the circumstances of M.S.Ö.’s death notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that the use of such force and/or the failure to protect the lives of the detainees resulting in death such as in the instant case constituted a violation of Article 2 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life - including the obligation to carry out effective investigations - is respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of deaths in circumstances similar to those of the instant application as well as more effective investigations.

“...The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.”

(The judgment is available only in English.)
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(4)Satık, Çamlı, Satık and Maraşlı v. Turkey (nos. 24737/94, 24739/94, 24740/94 and 24741/94)

The applicants, Recep Maraşlı, his wife Nuran Çamlı, Murat Satık and Fahriye Satık, are Turkish nationals born in 1956, 1961, 1962 and 1967 respectively. They are political refugees and currently live abroad. At the material time Mr Maraşlı, a political writer, was the publisher and a co-founder of Komal, a publishing firm, publishing a review called Stêrka Rizgari, of which the three other applicants were employees.

In the course of an investigation into the organisation Rızgari-Kürdistan Kurtuluş Partisi (Kurdistan Liberation Party – “thePRK”), the applicants were arrested at their homes on 8July 1994 and were taken into custody by officers from the anti-terrorist branch of the Istanbul security police. The police seized a number of items at the time of the arrests, including false identity papers and several documents about the activities and structure of the PRK. 

Their detention in police custody was extended until 21 July 1994, when they were interviewed by the public prosecutor and brought before a judge of the National Security Court. The judge ordered Mr Maraşlı to be detained and the other three applicants to be released pending trial. On 1 September 1994 the public prosecutor committed the applicants for trial in the National Security Court. Under the Prevention of Terrorism Act, Mr Maraşlı was charged with being a leader of an illegal organisation (the PRK) and the three others with assisting the organisation.

Relying on Article 5 § 3 (right to be brought promptly before a judge), the applicants complained of the length of their detention in police custody (thirteen days). They also complained under Article 5 § 4 (right to have the lawfulness of detention decided speedily by a court) that they did not have a remedy by which they could challenge their detention.

The Court reiterated that it acknowledged that investigations into terrorist offences posed special problems for the authorities. However, that did not give them a free hand to arrest and detain suspects with no judicial scrutiny every time they claimed that a terrorist offence had been committed. The Court found in the present case that, even supposing that the applicants’ activities had been connected with terrorist activities, thirteen days in police custody was incompatible with the concept of promptness required by Article 5 § 3. Accordingly, the Court held unanimously that there had been a violation of that provision.

With regard to the issue whether the applicants had had a remedy by which to challenge the lawfulness of their detention, the Court stated that a remedy available before the public prosecutor’s office did not provide guarantees of independence from the executive for the purposes of Article 5 § 4, since a member of the public prosecutor’s office was answerable to the Ministry of Justice. The Court also reiterated that the Commission had already had occasion to note that at the material time there was no adequate and effective means of testing the lawfulness of detention in police custody in proceedings before a national security court.

The Court accordingly held unanimously that there had been a violation of Article 5 § 4 and awarded each of the applicants 4,573 euros (EUR) for non-pecuniary damage and EUR 700 to all of them for costs and expenses.

(The judgment is in French only.)
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CHAMBER JUDGMENT IN THE CASE OF ALGÜR v. TURKEY

The European Court of Human Rights has today notified in writing a judgment1 in the case of Algür v. Turkey (application no. 32574/96). The Court held unanimously that

● there had been a violation of Article 3 (prohibition of inhuman or degrading treatment or punishment) of the European Convention on Human Rights;

● there had been a violation of Article 6 § 1 (right to an independent and impartial tribunal);

● it was not necessary to examine the complaint under Article 6 § 3 (c).

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 25,000 euros (EUR) in respect of all heads of damage taken together, and EUR 3,000 for costs and expenses.

(The judgment is in French only.)

1.Principal facts

Meryeme Algür is a Turkish national born in 1973. She was a student at the material time and is currently in Bayrampaşa Prison.

During an operation carried out against the PKK (Workers’ Party of Kurdistan), the applicant was arrested by officers from the anti-terrorist branch of the Istanbul security police on 21March 1995 while in possession of false identity papers. She was taken into police custody on suspicion of being a member of the illegal organisation in question. During her time in custody she did not have any assistance from a lawyer. On 29 March the applicant signed a statement drawn up by the police officers that gave details of her alleged activities in the PKK.

The applicant asserted that while she was in police custody, the officers had subjected her to both physical and psychological ill-treatment. She maintained that she had been punched and kicked repeatedly, threatened with death and rape, and verbally abused. She stated that she had been subjected to “Palestinian hanging” (being suspended by the arms) and that she had also been given electric shocks by means of electrodes attached to her breasts, feet and upper body. 

The applicant was examined on 3 April 1995 by a forensic medical expert, who drew up a report that did not mention any sign of traumatic injury to the applicant’s body. On the same day the prison doctor also drew up a report, in which he referred to pain in the applicant’s arms, legs and neck, to general trembling and to two 1cm by 1 cm scratches on her breasts. He stated that a final report could be drawn up after the applicant had been examined by a forensic medical expert, but it appears from the file that no such examination took place.

Before the public prosecutor, and subsequently before the judge of the National Security Court, the applicant partly retracted her initial statement. Although she admitted that she had known the organisation through relatives, she denied having taken part in its activities. She also told the judge that she had been forced to sign the statement taken by the police officers. 

On 25 May 1995 the applicant lodged a criminal complaint alleging ill-treatment on the part of the officers responsible for her while she was in police custody. The public prosecutor held that there was no case to answer as there was insufficient evidence against the officers in question. An appeal by the applicant against that decision was dismissed by the President of the Assize Court.

On 15 October 1996 the National Security Court, whose bench included a military judge, convicted the applicant and sentenced her to fifteen years’ imprisonment under Article168 of the Criminal Code, which makes membership of an illegal organisation a criminal offence. The Court of Cassation upheld the sentence in a judgment of 16 June 1997.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 19December 1995 and transmitted to the Court on 1 November 1998. It was declared partly admissible on 3 July 2001.

Judgment was given by a Chamber of seven judges, composed as follows:

Nicolas Bratza (British), President,
Matti Pellonpää (Finnish),
Antonio Pastor Ridruejo (Spanish),
Elisabeth Palm (Swedish),
Riza Türmen (Turkish),
Marc Fischbach (Luxemburger),
Josep Casadevall (Andorran), judges,

and also Françoise Elens-Passos, Deputy Section Registrar.

3.Summary of the judgment2 

Complaints

Relying on Article 3 of the Convention (prohibition of torture and inhuman or degrading treatment or punishment), the applicant complained of the treatment to which she had been subjected while in police custody. Under Article 6 § 1 (right to a fair hearing), she maintained that she had not had a fair hearing by an independent and impartial tribunal. Lastly, she alleged a violation of Article 6 § 3 (c) (right to legal assistance) in that she had not had access to a lawyer during her time in police custody.

Decision of the Court

Article 3

The Court noted that during her fourteen days in police custody, the applicant had not had the right of access to a lawyer or a doctor of her choosing. At the end of her time in custody, following two successive medical examinations, two reports had been drawn up that were in total contradiction with each other. In the absence of an explanation by the Government for the blatant discrepancies between the reports, the Court concluded that the first examination, since it had not revealed any signs of injury, had not been carried out properly. Furthermore, no one had argued that the applicant’s injuries had predated her arrest.

The Court noted that, contrary to the prison doctor’s instructions, no additional medical examination had been carried out in order to establish the causes of the injuries observed on the applicant’s body. Moreover, in deciding that no further action should be taken on the applicant’s complaint, the public prosecutor had merely stated that there was insufficient evidence. In addition, although the applicant had twice submitted that she had not been referred to the forensic medical institute, the President of the Assize Court had dismissed her application to set aside the decision to discontinue the proceedings without addressing that argument.

The Court pointed out that the State was responsible for all persons in custody, since they were in a vulnerable position in the hands of the police and the authorities were under a duty to protect them. Strict application, from the very beginning of a period in custody, of fundamental safeguards such as the right to request an examination by a doctor of one’s choosing – in addition to any examination carried out by a doctor appointed by the police authorities – and access to a lawyer and a relative, coupled with prompt judicial intervention, made it possible to detect and prevent ill-treatment to which, as in the present case, detainees were in danger of being subjected, particularly for the purpose of extracting confessions.

In the light of all those circumstances, and having regard to the fact that no additional medical examination had been carried out and that the Government had not provided a plausible explanation of the cause of the applicant’s injuries, the Court considered that the after-effects from which the applicant was suffering had resulted from treatment for which the Government bore responsibility.

As to the seriousness of the alleged acts, it could not be established from the available medical certificate whether the applicant’s suffering could be described as very severe. However, the treatment which the applicant, who had been twenty-two years old at the material time, had endured – including the failure to carry out an appropriate medical examination – could be regarded as inhuman and degrading. There had therefore been a violation of Article 3 of the Convention.

Article 6 §§ 1 and 3 (c)

As regards the complaint alleging that the Istanbul National Security Court was not independent or impartial, the Court reiterated that it had already held that certain aspects of the status of military judges made their independence and impartiality questionable; they were servicemen who still belonged to the army, which in turn took its orders from the executive.

The Court considered that the fact that a civilian accused of a terrorist offence had to stand trial before a National Security Court whose bench included a military judge constituted a legitimate reason for her to fear that that court might not be independent or impartial. Consequently, there had been a violation of Article 6 § 1.

Having regard to its finding of a violation of Article 6 § 1, the Court held that it was not necessary to examine the applicant’s complaint concerning her lack of access to a lawyer while in police custody.
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(7)Özel v. Turkey (no. 42739/98)Violation Article 6 § 1

Yaşar Özel is a Turkish national who was born in 1961 and is at present detained in Bayrampaşa Prison.

The applicant was suspected of burgling a jeweller’s shop and was arrested on 13 October 1994 by the Gayrettepe (Istanbul) security police and detained in their custody. He was taken before a judge of the National Security Court on 27 October 1994 and admitted that he had committed a number of armed robberies in order to collect funds for an illegal organisation, the “TKEP/TKP” (Party of Communist Workers of Turkey/ Communist Party of Kurdistan).

The National Security Court, one of whose members was a military judge, sentenced him to life imprisonment on 4 March 1997 under the Prevention of Terrorism Act (Law no. 3713).

Relying on Article 6 § 1 (right to a fair trial), the applicant maintained that his case had not been heard by an independent and impartial tribunal on account of the presence of a military judge on the bench of the National Security Court. He further complained under Article6§3(c) (right to assistance by a lawyer), that he had not been able to see a lawyer while in police custody.

The Court observed that it had previously noted certain features of military judges’ status which cast doubt on their independence and impartiality. They continued to belong to the army, which in turn was answerable to the executive branch of government. A civilian charged with a terrorist offence who had to stand trial before a National Security Court whose members included, in particular, a military judge had legitimate grounds to fear that that court would lack independence and impartiality. 

Consequently, the Court unanimously declared the application admissible and held that there had been a violation of Article 6 § 1 on account of the National Security Court’s lack of independence and impartiality. It further held that there was no call to examine the other complaints under Article 6 and awarded the applicant EUR 3,000 for costs and expenses. (The judgment is available only in French.)
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(1)Özkan Kılıç v. Turkey (application nos. 27209/95 and27211/95) Friendly settlement

Özkan Kılıç is a Turkish national who was born in 1964 and lives in Switzerland. At the material time he was the editor of the weekly Yeni Ülke (“New Country”) and the magazine Alternatif, of which he was also the proprietor.

On 28 October 1993 he was sentenced by the National Security Court to twelve months’ imprisonment and a fine of 100,000,000 Turkish liras (TRL) for disseminating separatist propaganda on account of the publication of four articles in the weekly Yeni Ülke. The court convicted him in his capacity as the editor and author after finding that one of the articles contained separatist propaganda and that the other three defended an illegal organisation, the PKK. 

Furthermore, on 14 April 1994 the National Security Court sentenced the applicant to twenty months’ imprisonment and a fine of TRL 208,333,333 on account of the publication in the magazine Alternatif of an article criticising the authorities’ policy on the Kurdish problem. It tried him as the editor and proprietor of the magazine and as the author of the article, since he had not disclosed the author’s identity at the time of his initial examination. 

Following the entry into force of Law no. 4126 of 27 October 1995, the National Security Court re-examined both cases. It reduced the applicant’s first sentence to six months’ imprisonment and a fine of TRL 50,000,000 and his second sentence to thirteen months and ten days’ imprisonment and a fine of TRL 111,111,110.

Relying on Article 10 (freedom of expression) of the European Convention on Human Rights, the applicant complained of his criminal convictions for the publication of the articles. Relying on Article 6 § 1 (right to a fair hearing), he submitted that his case had not been heard by an independent and impartial tribunal on account of the presence of a military judge on the bench of the National Security Court.

The case has been struck out following a friendly settlement under which the applicant is to receive 6,097.96 euros (EUR) for damage and EUR 1,524.49 for costs and expenses.

The Turkish Government have also made the following declaration: “The Court’s rulings against Turkey in cases involving prosecutions under Article 312 of the Penal Code or under the provisions of the Prevention of Terrorism Act clearly show that Turkish law and practice urgently need to be brought into line with the Convention’s requirements under Article 10 of the Convention. This is also reflected in the interference underlying the facts of the present case.

The Government undertake to this end to implement all necessary reform of domestic law and practice in this area, as already outlined in the National Programme of 24 March 2001.

The Government refer also to the individual measures set out in the Interim Resolution adopted by the Committee of Ministers of the Council of Europe on 23 July 2001 (ResDH(2001)106), which they will apply to the circumstances of cases such as in the instant one.”

(The judgment is available only in French.)

(2)Kınay and Kınay v. Turkey (no. 31890/96) Friendly settlement

Makbule and Ramazan Kınay, both Turkish nationals in 1956, are currently living in Istanbul.

According to the applicants, until 18 September 1994 they lived in Dirimpınar village in the Malazgirt district in the province of Muş.On an unspecified date, while Ramazan Kınay was serving a prison sentence in Diyarbakır prison, Makbule Kınay was informed by the village mayor that the villagers’ houses were to be burned by security forces.On 18 September 1995, at about 8 p.m., security forces, composed of 50-60 villageguards, special team members and gendarmes, arrived in the village. Some members of the security forces searched the applicants’ house; they seized valuables belonging to Makbule Kınay and manhandled and insulted her and her three children. They then set fire to the applicants’ house and its contents.Makbule Kınay moved first to her relatives’ house in the Bulanık district of Muş and then to İstanbul, as a result of intimidation by the security forces. She later learnt that 75 tons of barley had been collected from their fields by the village guards.

The applicants claim that on 30 November 1995 Ramazan Kınay filed a petition with Üsküdar Chief Public Prosecutor’s office in İstanbul, complaining about the burning of his and his relatives’ houses by village guards. He requested permission to return to his village and compensation for the losses. No investigation was carried out into the applicants’ complaints.

According to the Government, as a convicted Kurdistan Workers’ Party (PKK) member, Ramazan Kınay was serving a prison sentence at the time of the alleged events. The authorities carried out an investigation into the applicants’ allegations of destruction of their property and their forced eviction from the village.On 5 December 1997 Malazgirt Gendarme Commander took statements from the village mayor, who denied the applicants’ allegations, stating that there were families still living in the village and that the applicant Makbule Kınay moved out of the village of her own free will.According to the records of the Land Registry, the applicants are the owners of 10,56acres of land.Subsequent to the investigation carried out by the authorities, it was understood that, at the relevant time, there were no village guards or operations being carried out in the region.

Relying on Articles 3 (prohibition of inhuman or degrading treatment), 5 (right to liberty and security), 6 (right to a fair hearing), 8 (right to respect for private and family life), 13 (right to an effective remedy) and 14 (prohibition of discrimination), the applicants complained about their alleged eviction from their village and destruction of their home and possessions by security forces.

The case has been struck out following a friendly settlement in which EUR 59,000 is to be paid for any non-pecuniary and pecuniary damage, costs and expenses. Turkey has, moreover, made the following declaration:

“The Government regret the occurrence of individual cases of destruction of home, property and possessions resulting from the acts of agents of the State in south-east Turkey, obliging civilians to leave their villages, and of failure by the authorities to carry out effective investigations into the circumstances surrounding such events, as in the case of the applicants, Makbule and Ramazan Kınay, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such acts and to remedy such failures. It is accepted that such acts and failures in the applicants’ case constituted a violation of Articles 8 and 13 of the Convention and Article 1of Protocol No. 1 and, given the circumstances of the destruction and the emotional suffering entailed, of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the individual rights guaranteed by these Articles – including the obligation to carry out effective investigations – are respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of destruction of property in circumstances similar to those of the instant application and in more effective investigations being carried out. 

“The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.”

(The judgment is available only in English.)

 (8)Yakar v. Turkey (no. 36189/97) Friendly settlement

Mehmet Yakar was born in 1949 and lives in Ağrı. He is the father of Orhan Yakar (now deceased), who was 16 years old at the time of the events in question. 

On 17 November 1996 the security forces arrested Orhan Yakar during a search for a Kurdistan Workers’ Party (PKK) member. Incident reports - not signed by Orhan - stated that he had been carrying a rifle and some ammunition, that he was arrested and subsequently transferred to the Interrogation Department at the Provincial Gendarmerie Command by helicopter. 

On 18 November 1996 the gendarmes, accompanied by the applicant’s son, carried out a search to find the body of a terrorist. Orhan, who was walking in front of the gendarmes, stepped on a mine placed by the PKK and died.

In the meantime, the applicant was told that his son had joined the PKK and that he had surrendered to the security forces in Bingöl where he had been held in custody. The applicant went to Bingöl and was told by Bingöl Gendarmerie Command that his son, who had just surrendered to the security forces, had died after stepping on a mine. 

In a letter of 22 November 1996 the Bingöl Gendarmerie Command informed the public prosecutor in Bingöl that the applicant’s son had been arrested on 17 November 1996, at 2.30 p.m., in the township of Sancak near the village of Karapınar and had been transferred to the Provincial Gendarmerie Command. During his interrogation Orhan had stated that he knew where the body of İhsan Meriç was hidden. Orhan had died after stepping on a mine while searching for the body. 

The applicant filed unsuccessful petitions requesting that his son’s body be handed over to him and that he be given access to all information and documents concerning his son’s death. 

Bingöl Provincial Administrative Council issued a decision, on 23August 2000, stating that no prosecution should be brought against the members of the security forces. On 16 October 2000 the applicant filed an objection with Bingöl District Administrative Court.The case is still pending. 

The applicant complained, among other things, that his son was killed while in the custody of security forces. He further complained of the lack of any effective system for ensuring protection of the right to life in domestic law. He relied on Articles 2 (right to life), 3 (prohibition of inhuman treatment) concerning the authority’s failure to provide any satisfactory explanation for his son’s death, 5 (right to liberty and security), 13 (right to an effective remedy) and 6 § 1 (access to a court). 

The case has been struck out following a friendly settlement in which EUR 40,000 is to be paid for any non-pecuniary and pecuniary damage, costs and expenses. Turkey has, moreover, made the following declaration:

“The Government regret the occurrence of individual cases of death resulting from the failure of the authorities to take the necessary measures to safeguard the lives of individuals as in the circumstances of the death of Orhan Yakar, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that the failure of the authorities to protect the right to life of the applicant’s son in the instant case constituted a violation of Article 2 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life – including the obligation to carry out effective investigations – is respected in the future. It is noted in this connection that new legal and administrative measures have been adopted, which have resulted in a reduction in the occurrence of deaths in circumstances similar to those of the instant application as well as more effective investigations.

“...The Government consider that the supervision by the Committee of Ministers of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.”

(The judgment is available only in English.)

(9)Kuray v. Turkey (no. 36971/97)Friendly settlement

Erkan Kuray is a Turkish national born in 1976.

The applicant was arrested on suspicion of having links to the PKK and was taken into police custody on 17 December 1996. He was placed in pre-trial detention on 28 December 1996 after being questioned by the public prosecutor. On 29 December 1997 the National Security Court sentenced him to twelve years and six months’ imprisonment for membership of an illegal organisation. He appealed on points of law against that judgment and subsequently applied for a retrial, but without success.

Relying on Article 5 § 3 (right to be brought promptly before a judge), the applicant complained of the length of his detention in police custody (eleven days).

The case has been struck out following a friendly settlement under which the applicant is to receive EUR 3,750 for damage and EUR 1,500 for costs and expenses. 

(The judgment is available only in French.)

(10)Keçeci v. Turkey (no. 38588/97) Friendly settlement

Bekir Sıtkı Keçeci is a Turkish national. On 26 January 1993 he was arrested by police officers from Ankara Police Headquarters on suspicion of being a member of an illegal organisation, the THKP-C (Turkish People’s Revolutionary Frontier Organisation). He was held in custody at the Ankara Security Directorate. His wife was also taken into custody the same day.

According to the applicant, the police officers, known as the C-2 squad of the Anti-Terror branch, beat and hit him on the head with a nailed stick, squeezed his testicles, kept him in a cold room and did not allow him to go to the toilet. Police officers also sexually harassed his wife and attempted to rape her in his presence. 

Following a medical examination on 27 January 1993, a report was made noting scars of a brain operation on the applicant’s forehead, an 3cm-long abrasion on his head, a 1cm laceration over his right ear, a 2cm haematoma below his right eye and a 1cm ecchymosis and conjunctival hyperaemia on his right eyelid. It was concluded that the applicant’s injuries were not life-threatening but would prevent him working for four days. A further medical examination carried out on 30 January 1993, however, concluded that the applicant was in need of serious medical treatment.

On 8 February 1993 Ankara State Security Court ordered the applicant’s detention on remand.

On 20 July 1993 and again on 7 September 1993 the applicant filed a petition with Ankara State Security Court in which he alleged that he was severely tortured while in custody and that his wife was subjected to sexual harassment in his presence. On both occasions he claims he was able to identify the police officers responsible.

On 28 February 1995 Ankara Public Prosecutor charged 10 police officers under Article 243 of the Turkish Criminal Code with torturing the applicant.On 13 March 1997 Ankara Assize Court acquitted the police officers on the ground that there was no evidence that the applicant had been tortured by the accused. 

The applicant complained under Article 3 (prohibition of torture) that he was severely tortured while in police custody and, under Article 5 §§ 1 and 3 (right to liberty and security), that he was held in police custody for 10 days without being brought before a judge. He also complained, under Article 6 (right to a fair trial), that he was not tried by an independent and impartial tribunal. 

The case has been struck out following a friendly settlement in which EUR 15,000 is to be paid for any non-pecuniary and pecuniary damage, costs and expenses. Turkey has, moreover, made the following declaration:

“The Government regret the occurrence of individual cases of ill-treatment by the authorities of persons detained in custody, as in the case of the applicant, Mr Bekir Sıtkı Keçeci, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions.

It is accepted that the recourse to ill-treatment, as in the circumstances of the present case, and the failure to conduct effective investigations constituted a violation of Article 3 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the prohibition of such actions – including the obligation to carry out effective investigations as required by Articles 3 and 13 is respected. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in, among other things, more effective investigations into cases of ill-treatment in circumstances similar to those of the instant application. 

“The Government consider that the supervision by the Committee of Ministers of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.”

(The judgment is available only in English.)
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(1)Demir v. Turkey (application no. 22280/93) Friendly settlement

Mahmut Demir is a Turkish national, born in 1961. At the material time he was living with his family in Tepecik.

On 17 December 1992 an armed group belonging to the PKK executed a village guard working for the State after ambushing the minibus in which he had been travelling. Soldiers, accompanied by village guards, stormed the village of Tepecik on 19 December 1992. They threw four grenades into the applicant’s family home, killing his two nieces and seriously wounding his father.

The villagers, including the applicant, who had lost their home and possessions had to leave the village. They were not allowed to bury their relatives at the village: their bodies were taken to Diyarbakır where they were buried. Moreover, although a criminal investigation appeared to have been started in connection with these events, the Court did not have any information about the outcome.

The applicant complained, in particular, of the death of his two nieces and the serious injuries inflicted on his father during the military operation carried out in their village. He also complained of the lack of an effective investigation. He relied on Articles 2 (right to life), 3(prohibition of torture or inhuman and degrading treatment), 5 (right to liberty and security), 6 (right to a fair hearing), 8 (right to private and family life), 13 (right to an effective remedy), 14 (prohibition of discrimination) and 18 (limitation on use of restrictions on rights) of the European Convention on Human Rights. He also claimed to have suffered a breach of his right to peaceful enjoyment of his possessions within the meaning of Article 1 of Protocol No. 1 (protection of property) owing to the destruction of his father’s house by members of the security forces.

The case has been struck out following a friendly settlement under which the applicant is to receive GBP 116,000 (EUR 184,140.95) for damage and for costs and expenses. In addition, the Turkish Government has made the following declaration:

“The Government regret the occurrence of individual cases of death, as in the case of Misses Dilek and Dilan Demir, and of grievous injury, as in the case of Mr Yusuf Demir, resulting from the unjustified and disproportionate use of force, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions.

“It is accepted that the occurrence of deaths and of grievous injury in the present case and the inadequate investigations that followed constituted a violation of Articles 2 and 13 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life – including the obligation to carry out effective investigations as required by these Articles – is respected. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in, among other things, more effective investigations into cases of death in circumstances similar to those of the instant application.

“The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.”

(The judgment is available only in French.)

Section 3

(2)Dalkılıç v. Turkey (no.25756/94) Violation Article 5 §§ 3, 4 and 5

Sevil Dalkılıç is a Turkish lawyer. She was born in 1960 and is currently imprisoned in Kışehir Prison. At the material time she was a member of the Human Rights Association and the People’s Social Democratic Party (SHP).

The applicant was arrested by the police on 2 March 1994 on suspicion of having assisted an illegal armed group, namely the PKK. She was held in police custody until 17 March 1994, when she was brought before a judge who ordered her to be placed in pre-trial detention. On 7 February 1995 she was sentenced to 30 years’ imprisonment by the National Security Court under legal provisions relating to the prevention of the formation of armed groups capable of committing crimes against the State and public authorities and violent acts with explosives and illegal weapons. 

Relying on Article 5 §§ 3, 4 and 5 (right to liberty and security), the applicant complained that she had not been brought “promptly” before a judge after her arrest, that she had had no remedy by which to challenge her detention in police custody and that she had been unable to seek compensation for the excessive length of her detention in police custody.

The Court accepted that the investigation of terrorist offences undoubtedly presented the authorities with special problems, but that did not mean that they had carte blanche to arrest suspects and take them into police custody, free from all judicial scrutiny, whenever they asserted that there had been a terrorist offence. In the present case the applicant had been held in police custody for 15 days. Even supposing that there had been a link between her activities and a terrorist threat, such a lengthy period was incompatible with the concept of promptness as set out in the Court’s case-law. The Court accordingly held unanimously that there had been a violation of Article 5 § 3 of the Convention.

The Court’s case-law was also authority for the finding that in proceedings before national security courts there was no adequate and effective means of challenging the compatibility of detention in police custody with the requirements of the Convention. Consequently, the Court concluded unanimously that there had been a violation of Article 5 § 4 of the Convention.

Lastly, the Court noted that, according to the Turkish legislation applicable at the material time, the maximum length of detention in police custody in connection with proceedings in national security courts was 15 days in the case of collective offences. A compensation claim grounded on detention for such a period would have had no prospects of success in the domestic courts. The Court accordingly held unanimously that there had been a violation of Article 5 § 5 of the Convention and awarded the applicant EUR 5,500 for non-pecuniary damage and EUR 1,500 for costs and expenses.

(The judgment is available only in French.)
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Press release issued by the Registrar

CHAMBER JUDGMENT IN THE CASE OF KÜÇÜK v. TURKEY

The European Court of Human Rights has today notified in writing a judgment1 in the case of Küçük v. Turkey (application no. 28493/95). The Court held unanimously that there had been a violation of Article 10 (freedom of expression) of the European Convention on Human Rights.

Under Article 41 (just satisfaction) of the Convention, the Court awarded the applicant 4,000euros (EUR) for pecuniary and non-pecuniary damage and EUR 1,500 for costs and expenses.

(The judgment is in French only.)

1.Principal facts

Yalçın Küçük is a Turkish national who was born in 1938. He was living in Paris when this application was lodged.

In December 1992 he was arrested while in possession of audio-visual cassettes of an interview he had had with Abdullah Öcalan, the PKK leader. He was prosecuted for publicly vindicating a terrorist organisation but acquitted by the Istanbul National Security Court on 26 April 1993 on the ground that the cassettes in question had not been shown to the public.

In April 1993 the applicant published a book entitled “Interview in the Kurdish Garden”, which reproduced in question and answer form the interview he had had with the PKK leader. Certain passages of the book referred, among other things, to the “programme for Kurdish cultural autonomy” or to the foundations of Turkish nationalism. The applicant was prosecuted for separatist propaganda and sentenced by the National Security Court to two years’ imprisonment and a fine of 250,000,000 Turkish liras (TRL). Copies of the book were confiscated. The court found that the book divided the State of the Turkish Republic into two parts: Turkey and Kurdistan, and that it was a propaganda tool for the creation of a Kurdish state. After Law no. 4126 of 27October 1995 came into force, the National Security Court re-examined the case and reduced the applicant’s sentence to one year’s imprisonment and a fine of TRL100,000,000. That sentence was upheld by the Court of Cassation.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 12 July 1995 and transmitted to the Court on 1 November 1998. It was declared admissible on 28August 2001.

Judgment was given by a Chamber of 7 judges, composed as follows:

Ireneu Cabral Barreto (Portuguese), President,
Pranas Kūris (Lithuanian),
Boštjan Zupančič (Slovenian),
John Hedigan (Irish),
Margarita Tsatsa-Nikolovska (Macedonian),
Kristaq Traja (Albanian), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Vincent Berger, Section Registrar.

3.Summary of the judgment2 

Complaint

Relying on Article 10 (freedom of expression), the applicant submitted that his conviction for publishing the book infringed his right to freedom of expression.

Decision of the Court

The Court noted that the confiscation of the book and the applicant’s criminal conviction amounted to an interference with his right to freedom of expression and that those measures had been taken under section 8(1) of Law no. 3713 and Article 36 § 1 of the Criminal Code. Having regard to the sensitivity of the security situation in south-east Turkey and to the need for the authorities to be alert to acts capable of fuelling additional violence, the Court found that the aim of the measure was to protect territorial integrity and national unity and security.

The Court noted that the book, which took the form of an interview, contained passages concerning the Kurdish cause and others criticising or commenting upon various political, historical and literary issues. It considered that the book, which was written in a literary and metaphorical style, had to be put into context. Although certain passages contained fierce criticism, especially of the Turkish authorities, the Court considered that that was a reflection of the intransigent stance that had been taken by one of the parties to the conflict rather than an incitement to violence. In that connection, it reiterated that while it was conscious of the authorities’ concerns that words or deeds might exacerbate the security situation in south-east Turkey, it considered that the book taken as a whole did not constitute an incitement to violence, armed resistance or an uprising.

The Court was of the view that the authorities had failed to have sufficient regard to the general public’s right both to receive alternative forms of information and to survey the situation in south-east Turkey. In the case before it, there was no evidence that the book contained passages inciting people to “hatred” or “vindicating or inciting violence”. It also took into account the nature and severity of the sentences imposed on the applicant.

The Court found that the content of the book, in particular from the perspective of public safety and public order, did not justify such a serious interference with the applicant’s freedom of expression. The applicant’s conviction and the confiscation of the book did not meet a pressing social need and were not proportionate to the legitimate aim pursued. Accordingly, the interference with the applicant’s right to freedom of expression could not be regarded as being “necessary in a democratic society”.
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Press release issued by the Registrar

CHAMBER JUDGMENT IN THE CASE OF DICLE ON BEHALF OF THE DEP (DEMOCRATIC PARTY) v. TURKEY

The European Court of Human Rights has today notified in writing a judgment1 in the case of Dicle on behalf of the DEP (DEMOCRATIC PARTY) v. Turkey (application no. 25141/94).

The Court held unanimously that:

●there had been a violation de Article 11 (freedom assembly and association) of the European Convention on Human Rights; 

●it was unnecessary to examine whether there had been a violation of Articles 9 (freedom of thought, conscience and religion), 10 (freedom of expression) and 14 (prohibition of discrimination) of the Convention;

●Article 6 (right to a fair trial) was inapplicable.

Under Article 41 (just satisfaction) of the Convention, the Court, acting on a majority, awarded Mr Hatip Dicle 200,000 euros (EUR) for non-pecuniary damage, to be transferred to the members and leaders of the DEP, and EUR 10,000 for costs and expenses. (The judgment is in French only.)

1.Principal facts

Hatip Dicle is a Turkish national who was born in 1955. His application has been lodged in his own name and on behalf of the Democracy Party (Demokrasi Partisi– DEP), of which he was the president until its dissolution by the Constitutional Court in 1994.

The DEP was founded on 7 May 1993. It was joined by 18 members of the Turkish Parliament who had previously been in the Work of the People Party (Halkin Emegi Partisi – HEP), which was dissolved in July 1993, and who had been elected in 1991 as candidates of the Social Democrat Party (SHP).

On 2 November 1993 the Principal Public Prosecutor brought an action for the dissolution of the DEP on the ground that it had infringed constitutional principles and the Law on Political Parties in a written declaration that had been made by its central committee and speeches by its former president at two meetings in Germany and Iraq. The DEP’s lawyers requested the Constitutional Court to hold a hearing. They argued in their submissions that it would be contrary to international law to dissolve the party and contested the legality and evidential value of video recordings that had been made at the meetings.

On 16 June 1994 the Constitutional Court ordered the dissolution of the DEP on the ground that its activities were liable to undermine the territorial integrity of the State and the unity of the nation. Mr Dicle and the 13 members of the DEP with seats in the Turkish National Assembly were disqualified from parliamentary office. The Constitutional Court found that reference had been made in the declaration and speeches to the existence of a separate Kurdish people in Turkey fighting for their independence, and that the acceptance of a Kurdish identity with all the consequences that entailed, namely the creation of an independent state and the destruction of the existing State, had been advocated. It also considered that there had been references to equality between two nations and that the acts of a terrorist organisation had been presented as a struggle for independence. The Constitutional Court said in conclusion that the activities of the DEP were among those that could be restricted under paragraph 2 of Article 11 of the European Convention on Human Rights.

2.Procedure and composition of the Court

The application was lodged with the European Commission of Human Rights on 23 August 1994. It was declared admissible by the Commission on 2 September 1996 and brought before the Court on 1 November 1999.

Judgment was given by a Chamber of 7 judges, composed as follows:

Antonio Pastor Ridruejo (Spanish), President,
Elisabeth Palm (Swedish),
Marc Fischbach (Luxemburger),
Josep Casadevall (Andorran),
Rait Maruste (Estonian),
Stanislav Pavlovschi (Moldovan), judges,
Feyyaz Gölcüklü (Turkish), ad hoc judge,

and also Michael O’Boyle, Section Registrar.

3.Summary of the judgment2 

Complaints

The applicant alleged that the dissolution of the DEP and the associated penalties had infringed Articles 9, 10 and 11 of the Convention. He also complained of discrimination against the DEP on the ground of the political opinions it represented, contrary to Article 14. Lastly, relying on Article 6 § 1, the applicant complained of the lack of a public hearing.

Decision of the Court

Article 11

The Court noted at the outset that the Constitutional Court had failed to examine in its judgment dissolving the party whether the DEP’s programme and constitution were legal. It had confined itself to deciding whether its political activities contravened relevant regulations and had relied on three declarations in reaching its decision. Consequently, the Court considered that it need only examine those declarations and rejected the Government’s request for it to widen the scope of its examination to encompass the criminal convictions of various members of parliament from the party following its dissolution.

As to whether the DEP pursued aims that contravened democratic principles, the Court noted that the written declaration and the speeches that had led to the dissolution of the party lent towards recognition of Kurdish identity and were fiercely critical of governmental policy towards citizens of Kurdish origin. Nevertheless, it did not find those declarations to be contrary to fundamental principles and reiterated that if democracy was to work properly, it was essential that political bodies be allowed make public proposals, even if they conflicted with the main planks of governmental policy or prevailing public opinion. Furthermore, the Court did not find persuasive the Government’s argument that the DEP’s call for autonomy or separatism was tantamount to support for terrorist acts. In its view, the Constitutional Court had not established to the requisite standard, in its judgment dissolving the DEP, that the DEP was seeking to undermine democracy in Turkey through its political policies. Nor had it been suggested that the DEP had any real prospects of establishing a system of government that did not meet with the approval of all the players on the political stage.

As to whether the DEP had carried on its political campaign by lawful and democratic means or whether its leaders had advocated the use of violence as a political tool, the Court had to examine whether, as the Government had maintained, there had been any incitement to ethnic hatred, rebellion or violence. With regard to the speech that had been made at Bonn and the written declaration issued by the central committee the Court observed that although they were severely critical of certain aspects of the Government’s performance, they had not expressed any explicit support or approval of the use of violence for political ends. The Court considered that, though fierce, such political criticism of the Turkish authorities could not in itself constitute evidence that the DEP was equivalent to an armed group implicated in acts of violence. The Court was not persuaded that the aim of the party in making those declarations was other than to fulfil its duty of voicing the concerns of its voters. It consequently considered that there had been no “pressing social need” to dissolve the DEP on account of those two declarations.

As regards the declaration made by the former president of the DEP in Iraq, the Court noted that it conveyed three messages: firstly, that a separate unified Kurdish state was desirable; secondly, that the activities of the armed movement within the PKK compared to a war to liberate north Kurdistan and to found a Kurdish state there; and, lastly, that the DEP’s political opponents, in particular the Turkish Government, were disreputable. The Court considered that the second and third messages amounted to approval of the use of force as a political tool and a call to use force. In the circumstances existing at the material time those words were capable of inspiring a deep irrational hatred of those who were presented as the enemies of the population of Kurdish origin. Recourse to violence appeared to have been presented as a necessary and justified means of obtaining freedom from the enemy. The Court found that the measure taken in respect of that the declaration met a “pressing social need”. It noted that criminal proceedings had been taken against the maker of the statement. 

However, it considered that what was at issue was a single speech by a former leader of the party that had been made overseas in a language other than Turkish and to an audience that was not directly concerned by the situation in Turkey. Its potential impact on “national security” public “order” or the “territorial integrity” of Turkey was therefore very limited. Accordingly, the Court found that that speech could not by itself justify so general a penalty being imposed as the dissolution of an entire political party, particularly as the maker of the speech had already been prosecuted. Consequently, the dissolution of the DEP on account of the speech made in Iraq could not be regarded as proportionate to the aims pursued.

Accordingly, the Court held that the dissolution of the DEP could not be regarded as “necessary in a democratic society” and that there had been a violation of Article 11.

Articles 9, 10 and 14

Since these complaints concerned the same matters as those examined under Article 11, the Court considered it unnecessary to examine them separately

Article 6

The Court held that the complaints were incompatible with the provisions of Article 6, since there was no dispute in the case before it over a civil right. Further, the right to the peaceful enjoyment of the DEP’s possessions had not been in issue before the Constitutional Court. Consequently, Article 6 was not applicable.

Judge Gölcüklü expressed a partly concurring and partly dissenting opinion, which is annexed to the judgment.
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(1)Çallı v. Turkey (application no. 26543/95)Friendly settlement

Derdi Çallı is a Turkish national who was born in 1944 and lives in Istanbul. 

On 30 March 1990 land owned by the applicant in Kartal was expropriated by the Major-Roads Department (Karayolları Genel Müdürlüğü) and compensation of 130,534,160 Turkish liras (TRL) paid. The applicant applied to the Court of First Instance on 30December 1991 and was awarded additional compensation of TRL 403,500,000. That sum was not paid until July 1996, after the applicant had issued enforcement proceedings against the authorities following a decision of the Court of Cassation dismissing their appeal.

The applicant complained under Article 1 of Protocol No. 1 (protection of property) of the European Convention on Human Rights of an interference with his right to the peaceful enjoyment of his possessions.

The case has been struck out following a friendly settlement under which the applicant is to receive 70,000 euros (EUR) for the damage sustained and for costs and expenses.

(2)Adalı v. Turkey (no. 31137/96)Friendly settlements

(3)Şaziment Yalçın v. Turkey (no. 31152/96)

(4)Soğukpınar v. Turkey (no. 31153/96)

(5)Filiyet Şen v. Turkey (no. 31154/96)

The applicants, Hüsniye Adalı, Şaziment Yalçın, Mehmet Soğukpınar and Filiyet Şen, are Turkish nationals born in 1949, 1940, 1934 and 1961 respectively. They all live in Istanbul. The applications related to the death of the sons of Mrs Adalı, Mrs Yalçın and MrSoğukpınar and the death of Mrs Şen’s husband, all four of whom were killed in an attempt by Turkish police to arrest them.

On 7 October 1988 İsmail Hakkı Adalı, Fevzi Yalçın, Kemal Soğukpınar and Refa Şen were shot dead at Tuzla (Istanbul) following an exchange of fire with members of the security forces who had been instructed to arrest them. Under Articles 448, 281 and 463 of the Criminal Code, the Public Prosecutor of Kartal issued proceedings against 16 police officers who had taken part in the operation, accusing them of causing the death of the four men. The applicants joined the proceedings as “intervening parties” on 17 January 1989. They alleged that in using lethal force the police officers had exceeded their powers.

On 6 February 1995 the Assize Court acquitted the police officers on the ground that they had used legitimate force when attempting to arrest the men. The court based its decision on the depositions of the police officers present at the scene, the record of the investigation, an autopsy report and reports by expert witnesses. It further noted that two firearms had been found in the vehicle along with publications concerning the activities of an illegal extreme left-wing organisation. It found that the police officers had shot the suspects in accordance with the provisions of the Law on the Functions and Powers of the Police (Polis vazife ve selahiyet yasası) and dismissed the applicants’ allegations that the police officers had opened fire on the suspects from short range and without issuing a warning. In a judgment of 17October 1995 the Court of Cassation dismissed an appeal by İsmail Hakkı Adalı’s mother, Fevzi Yalçın’s mother, Kemal Soğukpınar’s father and the public prosecutor.

The applicants complained under Article 2 (right to life) that the men had been intentionally killed by the use of unnecessary and illegal force. 

The cases have been struck out following friendly settlements under which Mrs Adalı, MrsYalçın and Mr Soğukpınar are each to receive 55,000 pounds sterling (GBP) and MrsŞen GBP 70,000 for the damage sustained and for costs and expenses.

The Turkish Government have, moreover, made the following declarations:“The Government regret the occurrence of individual cases of death resulting from the use of unjustified force as in the circumstances of [İsmail Hakkı Adalı’s Fevzi Yalçın’s, Kemal Soğukpınar’s and Refa Şen’s] death, notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions. It is accepted that the use of such force as claimed in the instant case constitutes a violation of Article2 of the Convention. The Government undertake to issue appropriate instructions and adopt all necessary measures to ensure that the right to life –including the obligation to carry out effective investigations– is respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of deaths in circumstances similar to those of the instant application as well as more effective investigations.

The Government consider that the supervision by the Committee of Ministers of the Council of Europe of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place.”

