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7. RIGHT TO FAIR TRIAL

The legal arrangements and judicial practices which prevent the realization of the right to fair trial continued to be significant factors with regard to human rights violations in 1997. It was observed that judicial institutions, considered as the main guarantee against violations, were inadequate in accomplishing this task. Some judicial institutions, especially the State Security Courts, turned out to be institutions creating human rights violations. No visible support in establishing the necessary structures and improvement to protect human rights could be observed in the public area. Some steps were taken in that direction and some judges showed sample attitudes. Nevertheless, all those remained as exceptional and discontinuous situations more than a tendency towards the development of appropriate legal base for the protection of human rights.

One of the conditions preventing the use of right to fair trial was prosecution based on testimony given under torture and consequent verdicts. Such practices, being widespread in trials at the SSCs, were also observed in ordinary trials. A decision by the Court of Cassation raised hope against such practices. The Court of Cassation released three family members, who had been sentenced to 24 years in prison, because testimonies taken under torture were accepted as evidence. The gendarmes, who conducted investigations in connection with the killing of a 75-year old woman in Çaycuma district of Zonguldak, detained the relatives of the woman, Hilmi Abdireisoğlu (40), his wife Gülseren (38) and their son Turgay (17), as suspects. They were kept in detention for 10 days and then referred to court. They were put on trial at Zonguldak Criminal Court and stated in each hearing that they were innocent. The court found them guilty of intentional murder. While Hilmi Abdireisoğlu and Gülseren Abdireisoğlu were sentenced to heavy imprisonment of 24 years, their son Turgay was sentenced to 7 years in prison because he was a minor. The family members appealed against the decision noting that the gendarmes had taken the testimony under pressure and torture. Penal Department No. 1 of the Court of Cassation held that their testimonies had been taken under torture and pressure in the gendarme station and ruled that they had to be acquitted. The decision by the Court of Cassation stated: “The family members were interrogated by gendarmes for 10 days; they changed their testimonies five times; sometimes denied, sometimes accepted the accusations, and sometimes blamed each other under pressure by the gendarmes; they refused the accusations at the prosecution office and in court. Since there was no other evidence against the family than their testimonies taken under pressure, they had to be acquitted.”

“The police shape the decisions by the court...”

The courts issue decisions in line with the testimonies taken by the police, arrest and search records by the police. Even in cases where the suspects had medical reports certifying that they had been tortured, they may be sentenced to tens of years of imprisonment or even to the death penalty. The same courts acquit police officers based on their testimony such as, “We did not torture. These people discredit the state” ignoring the complaints by the torture survivors who had proof of torture. (Lawyer Şeref Turgut)
The SSCs continued to hear trials and pass sentences depending on testimonies taken under torture. This became a general practice. In case trials were launched against torturers, the SSCs did not wait for the conclusion of the trials launched in connection with torture in order to pass a sentence. For instance, in the trial of the 16 juveniles from Manisa on trial for ‘being members of an illegal organization’, İzmir SSC stated in its decision that torture was an offense against humanity. The court also stated: “Establishment of a democratic state of law, individual freedom for free speech, and elimination of torture are requisites of contemporary law and thought, as adopted frankly by the Court. Torture is an offense against humanity. Naturally, torturers should be penalized. On the other hand, officials who fulfill their duties with accountability should not be prevented.” The court stated that there was no need to wait for the conclusion of the prosecution of the police officers, and convicted the defendants in the hearing held on 16 January. 

The students Başak Koç, Deniz Alkan and Sinan Şahin were detained at Yıldız Technical University on 24 December, and were tortured for 4 days at the ‘Anti-Terror Branch’ of Beşiktaş Police HQ. The students who were detained on claims of “starting a quarrel for political purposes” recounted the torture inflicted on them at the Political Branch at the 3rd floor of Beşiktaş Police HQ as follows. Şahin: “I was detained on Wednesday, 24 December. They scratched my body with a knife. They beat me. They hanged me down from the 3rd floor to force me to confess. They said, ‘You will be like Burhanettin Akdoğdu. Then we’ll say you committed suicide. That’s what we always do.’ The district police chief threatened me saying, ‘Do not come here again. If you come, you will die here.’” And Başak Koç narrated that she had been exposed to psychological torture along with Deniz Alkan for 4 days, and that the SSC prosecutor had defended the torturer police officers. The students denoted that the police officers attacked them with bars. Fevzi Saygılı, the lawyer of the students, stated that no offense such as “starting a quarrel for political purposes” was provided by the laws and it could not be included within the scope of the SSCs. He stated that apprehension and detention of the students were unlawful and he filed an objection. The objection by lawyer Saygılı and by İstanbul Penal Court of Peace was rejected without any justification.

In 1997, several trials could be concealed not only from the public, but also from parties of trials. For instance, the trial launched by Gülderen Baran, who suffered from paralysis in two arms due to the torture in detention, against the police officers commenced unnoted by Baran and her lawyers. Baran had launched an official complaint with Fatih Public Prosecution Office and a trial was brought against chief superintendent Mustafa Sağra, superintendent Mustafa Taner Paylaşan, and the police officers named İbrahim Batur, Metin Şenol and Yakup Doğan at İstanbul Criminal Court No. 6 on claims of “ill-treating suspects during the performance of duties” with the demand of heavy imprisonment up to 5 years. Neither Gülderen Baran nor her lawyer Gülizar Tuncer were informed of the first hearing. Tuncer accidentally heard about the third hearing of the trial held at İstanbul Courthouse. Tuncer stated that the prison administration had prepared a document certifying that Gülderen Baran “did not want to attend the hearings” and submitted it to the court board. The court board had decided that Baran did not have to attend the hearings. Tuncer said that the defendant police officers had testified without attending the hearings. Tuncer stated that she and lawyer Ergin Cinmen had applied to the court board for intervening in the hearings and their application was accepted. Tuncer noted that since defendant police officer İbrahim Batur had been appointed to Erzurum, he had not testified. She disclosed that the court board decided that the medical reports issued for Baran by the Forensic Institute, the SSC Forensic Office and the prison physician should be submitted again to the court board and she would obtain new reports and testify again. Lawyer Tuncer requested that the police officers should attend the hearings and testify, but the court board held that it would be settled following the cross-examination of Baran, and adjourned the hearing. In May, Baran was sentenced to death on charges of “being a member of the Revolutionary Party of Turkey (TDP) and acting as a sentinel during an act by the organization” in the hearing she did not attend. Her sentence was commuted to life imprisonment. The defense lawyers had stated that their client was not ready and demanded that the hearing should be adjourned. Yet the court board claimed that the defendants had not attended the last two hearings, and could be convicted. 

The Yüksekova trial, an important trial in 1997, in which some gendarmerie soldiers and village guards, involved in some political murders and disappearances “by unknown assailants”, were prosecuted, should have been hidden from public attention. In the hearing held on 23 October, Diyarbakır SSC decided that the trial be held in closed sessions and that the court staff and lawyers not be given information on the ground that "the trial is in relation with public order and possible pressure on the suspects should be prevented.” The intervening lawyers Yaşar Altürk, Mustafa Özer, Fırat Anlı, Mansur Reşitoğlu and Vedat Erten presented a joint petition to Diyarbakır SSC on 24 October. The petition stated that the decisions by the SSC on secrecy and prohibition of information prevented justice and requested the decision to be abolished. The petition read: “The accusations in the files, the statements by suspects and the testimonies by witnesses have been made public on several occasions; moreover, the story concerning the crime organization called ‘Yüksekova Gang’ was published in several books. Those books are sold freely. Thousands of news about the case appeared in daily newspapers. Such news still appears. Considering the present conditions, the decision of secrecy means that something is being kept secret from the community.”

7.1 JUDICIAL INDEPENDENCE

One of the main obstacles before judicial independence is the fact that arrangements on the career of judges and prosecutors allow for political pressure. Another hindrance was the structure of the State Security Courts (SSC), which hear trials in relation with “crimes against the legal entity of the state,” as well as the position of the defense at SSCs and the attitude of prosecutors and judges at the SSCs. Neither the National Security Council nor the General Staff Chief Office gave up seeing judicial institutions as the protectors of “State policies.” For instance, a report submitted to the NSC stated some “anti-terror” measures as follows: “Judicial organs should be supported by all means. The judicial organs should be as sensitive as security forces on anti-terrorism; since the press prosecution office, which is the decision making authority for fighting harmful publications, is located in Istanbul, this leads to delays. Therefore, another press prosecution office should be established in Diyarbakır.”

a) Pressure on Judges and Prosecutors

One of the most important structural obstacles before judicial independence is that the Minister of Justice and an undersecretary thereof are members of the Supreme Board of Judges and Prosecutors, which assigns the judges, and that the members of this institution, without an independent secretariat, assemble only for taking decision. The Board makes its decisions by using the files prepared by the Ministry of Justice or the case files of investigations carried out by the same ministry. In 1997, investigations were launched against prosecutors, who conducted investigations in connection with the government or judges, who reached decisions against persons violating human rights, as well as members of the judicial system who criticized the political authority. For instance, an investigation was launched against Ankara Public Prosecutor Nihat Artıran, who had withdrawn from conducting the investigation concerning Mehmet Ağar, former Security General Director and former Minister of Justice. Ağar had been accused of signing the ‘Security General Directorate Certificate of Expertise’ issued to Abdullah Çatlı, who was a suspect of a massacre and who had been “wanted” by since 12 September 1980. After completing the investigation against Ağar, Nihat Artıran prepared a summary and sent it to the General Directorate of Penal Affairs of the Ministry of Justice so that a trial should be launched against Mehmet Ağar on charges of “abusing duties.” However, the General Directorate of Penal Affairs returned the summary to Ankara Public Prosecution Office on the ground that it was deficient. Meanwhile, the General Directorate of Penal Affairs issued a circular stating that summaries should not be issued by the prosecutor conducting the investigation but by the Prosecution Office to which the prosecutor in question was a member. Upon this circular, prosecutor Artıran withdrew from the investigation against Mehmet Ağar and made a statement on this issue. Ministry of Justice Chief Inspector Şükrü Seçkin completed the investigation about Prosecutor Nihat Artıran and submitted it to the General Directorate of Penal Affairs. The General Directorate of Penal Affairs decided on non-prosecution about Prosecutor Artıran in February.

Some prosecutors and judges faced transfers to posts called “exile.” Oltan Sungurlu, who became the Minister of Justice in the second half of 1997, submitted a draft to the Supreme Board of Judges and Prosecutors in November, changing the places of 1160 prosecutors and judges. It was claimed that undersecretary Uğur İbrahimhakkıoğlu, top bureaucrats İhsan Erbaş, Faruk Bal, Abdülvahap Erkan, Yılmaz Poyraz, Hüseyin Turgut, Yusuf Öymen, Sadık Yakut (MHP MP candidate in the 1995 elections) and Ahmet Kahraman, who were appointed to key positions during the office of former Ministers of Justice Mehmet Ağar and Şevket Kazan, had great shares in preparing the draft decree. The draft decree stipulated that Sarıyer Public Prosecutor Veli Engin Aslan, who conducted one of the investigations about the Susurluk scandal; Rize Public Prosecutor Hamdi Yaver Aktan, who investigated the connections of crime organizations which were revealed in consequence of the scandal in the Black Sea region, launched an official inquiry about “ultra-nationalist” mafia chief Sedat Peker and who objected to the cessation of the trial about the Gazi massacre and commenced the trial of 20 police officers; Elazığ Public Prosecutor İlmettin Köklü, who brought an action against Müslüm Gündüz, the head of the Aczmendi Dervish Order; Judge Nadir Uysal, who was claimed to have become the target of land mafia by making a decision on preservation of the environment in Bodrum; Judge Fatma Nilgün Uçar, who was the presiding judge at the Metin Göktepe trial for the hearings held on 24 July and 21 August and who made a decision on the arrest of four police officers; and many others should be assigned to lower positions. Judge Uçar, noting that she had been working as a judge for 18 years, her employment record contained nothing which might be considered negative, and her transfer was the result of her decision relating to the murder of Metin Göktepe, said: “This disturbed some groups. My inclusion in the draft is an exile and the result of the arrest warrants I issued in this trial. They want to intimidate the judges. The decision is a political one. Despite our efforts to remain impartial, some try to impose pressure on us. I hope the Supreme Board of Judges and Prosecutors shall not be manipulated by the Ministry, for the sake of judges”.

In connection with the draft decree, Yücel Sayman, Chairperson of İstanbul Bar Association, said: “Some people try to break down the judicial system.” Sayman noted that there unlawful attempts to change the positions of certain judges, who had acted determinedly in gathering evidence and for rapid advance of the trials, about which the public opinion was sensitive. Lawyer Aydın Erdoğan, Chairperson of the ÇHD, said: “We can see that the bureaucrats, who had been appointed during the period when Mehmet Ağar and Şevket Kazan were in office, fulfill their obligations to the ones they owe their positions to.” Erdoğan stated that the decree was also an intimidation for judges and prosecutors whose places were not changed. Erdoğan noted that one after another, the judges had relinquished their duties under pressure for the trials in which state officials were prosecuted. He said that the Ministry of Justice should, instead of issuing decrees to punish the judges, better examine under what kind of pressure the judges were. Erdoğan said: “Who forces the judges to relinquish for the trials in which police officers are prosecuted is clear. The decree prepared by the Ministry of Justice will encourage such groups.” Eralp Özgen, Chairperson of the Union of Bar Associations of Turkey, also said that the decree by the Supreme Board of Judges and Prosecutors aimed at intimidating the judges.

Military judges, who are directly responsible to the military authority, were also subjected to similar pressures. For instance, the Ministry of Defense ‘condemned’ Ertan Urunga, SSC Judge Senior Colonel, because he had said, “we were under pressure” during the trial on the Sivas massacre. Judge Urunga indicated that it was contrary to the Constitution and the European Convention of Human Rights not to allow judicial review for military judges against disciplinary penalties. He launched a trial at the Military Supreme Administrative Court with the demand that the punishment be removed from his record and cancelled. Urunga said: “The judges should be individuals who look after their rights and freedoms. Despite the chaos in the country, I believe that justice and rule of law shall be exalted by Turkish judges.” 

Mete Göktürk Trial

A trial was launched against Mete Göktürk, İstanbul SSC Prosecutor, for he had argued that the judicial system in Turkey was not independent in his article that appeared in the daily Yeni Yüzyıl on 14 October 1996 and in a TV program entitled “Siyaset Meydanı (Political Arena)” broadcast on ATV. He had said the following in summary: “It is the responsibility of Parliament to amend the laws and the Constitution. If there is no amendment, the Parliament is to account for that. Moreover, the public should force the Parliament for such amendments. This is what the media should do. The judiciary has many problems. There are lost of obstacles. Most important of all are those in the Law on Prosecution of Civil Servants, and the laws concerning judicial security, police and gendarmerie. Yet the most significant is judicial independence. One of the primary obstacles before judicial independence is that the decisions by the Supreme Board of Judges and Prosecutors are not subject to judicial review in conjunction with Article 159 of the Constitution. Unless this article is amended, the judiciary cannot be independent. Constitutional and legal provisions, which obstruct judicial independence, should be amended. This is impossible considering the current structure of Parliament. However, this is beyond our realm. Some laws and penalties that have become irrelevant today are far from deterrence. About TL 500,000 is spent for a fine of TL 100,000. The judicial system should be reviewed.”

Following the investigation conducted by the Ministry of Justice, the Court of Cassation Public Prosecution Chief Office launched a trial against Göktürk with the demand of imprisonment up to 12 years. Göktürk should be prosecuted on charges of “insulting the judiciary” (TPC 159). The Court of Cassation decided on “non-prosecution” on 6 May. The Court of Cassation, holding that “Göktürk’s words are not related to his duties, but should be considered as a personal offense,” sent the case file to İstanbul Beyoğlu Criminal Court. 

In the hearing held on 30 June of the trial launched at İstanbul Beyoğlu Criminal Court No. 2, Göktürk read his defense and ascribed the trial as a “shame of law.” Göktürk stated that the inspectors from the Ministry of Justice had tried to give the impression that his words were related to his duties and had launched the trial incorrectly, but the Court of Cassation had corrected that error. Göktürk said. “The real purpose is not to penalize an unlawful act, but to intimidate, and to prevent us from pronouncing flawed aspects of the judicial system.” Göktürk argued that another trial should be launched against the newspaper in connection with Article 159 of the TPC. The court accepted the demand that Şevket Kazan should attend the trial as an intervening party as the Minister of Justice and also the Chairman of the Supreme Board of Judges and Prosecutors. In the hearing held on 26 September, the court acquitted Göktürk on the ground that his words were “criticisms, not an offense.” 

In his defense, Mete Göktürk stated that he still maintained his ideas, which led to the trial. He said that he did not believe that he had committed a crime and that, be a judge or prosecutor, a lecturer or a jurist, one should have something to say about judicial matters. Göktürk said: “A jurist is engaged with people’s rights. A jurist should clearly have opinions and something to say on human rights. He should have opinions about the constitution and the laws which define the boundaries of such rights and freedoms.” Göktürk pointed out that it would be dangerous, if jurists did not have anything to say on such subjects. He also stated that he could not keep away from such discussions on judicial reforms. Göktürk disclosed that the trial launched against him was a considerable sign showing that courts were not independent in Turkey. He said: “I repeated several times that I have no intention to insult the judiciary. There is no solution by silencing people. I am sure that many of my friends share my same opinion. My fault has been to think loudly.” 

Another trial was launched against Mete Göktürk for the same reason in November. It was decided to try him at Beyoğlu Criminal No. 2 for reason of repeating his views in his defense heard at Beyoğlu Courthouse for his speech on a TV program. In the hearing held on 15 December, Beyoğlu Criminal Court No. 2 decided that no “defamation and scorn of the judiciary” crime had occurred.

b) Military Courts

Apart from the SSCs, military judicial institutions continued to hear trials of civilians in 1997. Military courts prosecuted civilians, who discussed compulsory military service or who declined to perform the same. Osman Murat Ülke’s efforts to enjoy the right to “conscientious objection” remained an issue for military jurisdiction in 1997. Osman Murat Ülke, Chairman of the İzmir War Resisters’ Association (İSKD), was prosecuted at the General Staff Military Court and sentenced to 6 months in prison. During the hearing in which journalists’ attendance was prohibited, Ülke said that he did not refrain from military service, but that because he was a conscientious objector, he would not perform military service. The court decided to retransfer Ülke to Bilecik Gendarmerie Regiment Headquarters. Ülke was prosecuted under Articles 155 of the TPC and Article 58 of the Military Penal Code with the demand for 2 months to 2 years imprisonment. The trial continued during the year. Ülke, being transferred to a military unit and accepted as a “private,” was also tried at the Military Disciplinary Court for “refusing to wear uniform and disobeying orders”.
The trial launched at the General Staff Military Court against several editor-in-chiefs on accusations of “alienating the people from the military service by means of publication,” was suspended in November. In the trial, Naile Tuncer, editor-in-chief of the journal Devrimci Proleterya, Bülent Aydın, editor-in-chief of the newspaper Yeni Ülke, Badıyel Kıran, editor-in-chief of the newspaper Yeni Politika, and Süleyman Baş, editor-in-chief of the journal Militan Gençlik, were under prosecution. The trial was suspended for 3 years under the law on suspension of sentences for editor-in-chiefs, and would commence on 29 August 2000.

Another civilian who was put on trial at the Military Court was Bülent Orakoğlu, former Deputy Chairman of the Security General Directorate Intelligence Department. Orakoğlu was prosecuted in connection with intelligence activities at the Naval Forces Headquarters with the doubts about preparations for a “military coup” following the decisions taken by the NSC on 28 February. At the Naval Forces Headquarters, it was seen that some documents belonging to the ‘Western Study Group’ which seemed to be established for the monitoring of “reactionary activities” were leaked to the Security General Directorate; and in connection with the incident, a trial was launched against Orakoğlu and corporal Kadir Sarmusak, who was claimed to be a ‘courier,’ at the Naval Forces Headquarters Military Court on charges of “leaking confidential information.” Meral Akşener, Minister of Interior Affairs, had admitted that intelligence activities had been conducted in connection with the army. The Prosecution Office took the testimony of Orakoğlu and referred him to the Military Court on the ground that “he obtained the confidential document related to the security of the state” (TPC 132). The court arrested Orakoğlu on 16 July and sent him to Mamak Military Prison.

In its indictment, the Naval Forces Headquarters Military Prosecution Office sought a prison term of 8 years for Bülent Orakoğlu and corporal Kadir Sarmusak, who was accused of leaking confidential documents from the Naval Forces Headquarters. The indictment stated that Akşener had not launched an administrative investigation when confidential documents had been submitted to her. 

Sarmusak, noting he had been tortured in detention, said: “I was under pressure. I had to accept all accusations. I knew from my experiences as a police officer that the testimonies taken under torture were not regarded as evidence; therefore, I accepted all accusations.” Orakoğlu said: “We gave the information we obtained to the commander-in-chief of the state. We did not conduct espionage. Espionage means giving the information to foreign countries. Yet we gave it to the President. I do not disclose this information for the security of the State. I did not commission anybody for carrying out activities within the Turkish Armed Forces.” Orakoğlu stated that Kemal Çelik, the then Security General Director, had conveyed the information given to him: “I discovered that this information came from a top ranking commander in charge at the General Staff. When I came back from the USA, I was forced to retire and my gun was seized. I was left without protection.” Orakoğlu claimed that former Naval Forces Commander, a Vice Admiral, whom he had informed about the decisions by the NSC, should also be put on trial.

In court Sarmusak stated that he had carried out his activities upon instructions by Major Mehmet Aygüner and Captain Hakan Pelit. He claimed that Major Mehmet Aygüner had reacted to Hanefi Avcı, Security General Directorate Intelligence Department former Deputy Chairman, in connection with his testimony before the Susurluk Commission. Sarmusak said: “Aygüner wanted me to obtain information about Avcı.” Upon this, he went to visit Avcı. Sarmusak claimed the following: “They always wanted me to collect information about the intelligence department of the security directorate. When I said that I am a member of the security directorate, they told me, ‘you are a soldier.’ I have provided Major Mehmet and Captain Hakan with some information. I was obtaining information via my friends in charge at the MİT.” Sarmusak alleged that Colonel Eser Tarhan had encouraged him to meet Bülent Orakoğlu, who was appointed as the Security General Directorate Intelligence Department Deputy Chairman, and he met Orakoğlu in line with the instructions issued to him. Sarmusak said that after then, he would take documents to the Security General Directorate in line with the instructions issued to him. Sarmusak said: “I never went to the Security General Directorate on my free will. Each time, I was sent there with special orders and I never leaked any documents.” Sarmusak noted that an order by the Chief of the General Staff was required for any officer with a rank higher than colonel, and this rule was violated. He demanded that those whose phone had been bugged should be disclosed. Sarmusak asked Presiding Judge Major Mesut Uygun, “If I disclose confidential information, will it bring harm to me?” and although he was replied negatively, he said, “I will not disclose any information, but I may disclose it in the future when necessary.” He said, “I think the Judicial Undersecretariat is also being bugged.” He noted that he had deciphered some of the band recordings of the persons they had listened, and he might state these verbally if demanded. 

c) State Security Courts

The State Security Courts (SSCs) remained the most basic problem before the right to fair trial and affected many people in 1997. Their establishment did not provide independence for these courts, but charged them to protect “the state” against its citizens and the ruling ideology against differing opinions. The jurisdiction of the SSCs covers crimes against the “legal entity of the state” and the ‘Law on State Security Courts’ and ‘Anti-Terror Law’ provide for special trials and punishment for defendants in these courts. The laws governing SSCs display clearly that persons charged here cannot make use of the right to fair trial.

Lawyer Sezgin Tanrıkulu, Secretary General of Diyarbakır Bar Association, stated that at the SSC in Diyarbakır, 5,012 trials were heard in 1994, 5,071 in 1995 and 4,291 in 1996. 19,237 people were prosecuted at the SSC in Diyarbakır in 1994, 19,104 in 1995 and 15,932 in 1996 (a total of 54,273). Diyarbakır SSC convicted 624 people in 1994, 731 people in 1995, and 837 people in 1996. During this period, 11,216 people were put on trial on charges of “aiding the PKK” and 4,886 people on charges of “being members of the PKK”. 2,277 people were put on trial at Diyarbakır SSC on charges of “conducting activities against the indivisible integrity of the state” with the demand of the death penalty. Lawyer Tanrıkulu stated that the study did not include the people, who Diyarbakır SSC Prosecution Office had decided not to prosecute, and those who were released by the local security forces.

The fact that legal reforms concerning the SSCs were not included in new reforms on judicial procedures was one of the factors that turned the trials at the SSCs into emergency state trials. For instance, since the trials at the SSCs were not included in the scope of legal reforms concerning the prosecution of children in violation of the Children’s Rights Convention, the children who were accused of “committing crimes against the state” formed a significant part of the SSC victims. In the study carried out by lawyer Tanrıkulu on the trials at Diyarbakır SSCs, it was found out that during a period of five years, 634 children who were put on trial at these courts and who were aged between 11 and 17, had been convicted for crimes within the jurisdiction of the SSCs ranging from “treason” to “aiding the PKK.” The study by lawyer Tanrıkulu showed that between 1991 and 1996, 124 children aged between 11 and 14, and 510 children aged between 14 and 17 had been convicted. The study revealed that in this period, 226 of 346 children were given the death penalty on charges of “conducting acts against the indivisible integrity of the country” (TPC 125); 131 of 521 children were sentenced to up to 16 years in prison on accusations of “being members of the PKK” (TPC 168); and 206 of 627 children were convicted to 3 years 9 months in prison on the grounds of “aiding an illegal organization” (TPC 169). In the same period, 91 of 525 children were sentenced to 2 to 7 years in prison on claims of “smuggling weapons, bullets, and drugs.” In the study entitled “Children on Trial and Convicted by Diyarbakır State Security Court” by Lawyer Sezgin Tanrıkulu, it was stated that 44 children aged between 11 and 14 were sentenced to death; 27 children to up to 16 years in prison, and 36 children to 3 years 9 months in prison.

A practice that has been revealed is that a strict connection between SSC prosecutors and political police organization (‘Anti-Terror Branch’) had been established. Lawyer Mert Er Karagülle, executive member of İstanbul Bar Association, made a statement that appeared in the newspaper Radikal in June, and said that SSCs as they were, harmed the principle of “natural judge” and that did not comply with the criteria of “a democratic state of law.” He stressed that the Constitution of the 12 September 1980 regime attempted to make SSCs a substantial part of the judicial system. He also noted that a prevailing motive in SSCs was, ‘“believing that they have been securing the state made the suspects guilty from the start. The connection of the SSCs with ‘Anti-Terror Units’ makes them accept the prepared documents as the single base to trial. Persons to be arrested and persons to be released are accurately determined by the police officers, who fetch the suspects. The lawyer who is included in the process, when the time is right for the ‘defense’ occurs. S/he cannot provide legal assistance to her/his client (even if s/he occasionally knows that the client is under torture). The lawyer is informed of testimonies to the police and prosecutors only after the suspect leaves the room of the judge, thus cannot do anything more than waiting.”

____________KUTU BAŞLIYOR KUTU BAŞLIYOR

“SSCs contradict the State of Law concept”

SSCs were founded with the intent to “hear crimes against the integrity of the state as both the country and nation, the free democratic order and the Republic, characteristics of which are specified by the Constitution, and crimes directly regarding the internal and external security of the State.” Justifications for the law claimed that SSCs were “expertise courts” which shall settle trials “rapidly and accurately”, and that they were not in contravention to the principle of “natural judge”. However, we can understand that SSCs are not “expertise” courts, that they constitute an exception to the “unity of jurisdiction”, that their foundation and procedures are exceptional by the provision of Article 143 of the Constitution which specifies that the “functioning, duties, powers and procedures of SSCs are indicated by law”. When we look at the types of crime under the responsibility of SSCs, we see that these include crimes that restrict and punish thought. This shows that SSCs are founded in order to restrain thoughts differing from the ruling ideology, alternatives of political authority, constitutional, political, social structure changes in conformity with law by means of applying special procedures. Such a tendency leads to restrict the individual’s right to be informed. Such a system is not only against the unity of jurisdiction, but also contradicts the concept of the state of law. (Prof. Dr. Çetin Özek, Radikal, 2 February 1997)

_______________KUTU BİTER KUTU BİTER

SSC prosecutors’ indictments are based on the information collected by political police officers (consisting almost completely of accusations or suspicions by the security forces and testimonies by the suspect or “confessor”). Persons accused by such evidence have stood trial for years. For example, Kemal Bahtiyar, who was kidnapped by the Hezbollah organization in 1994, and who, after his release, was tried at a SSC for “being a member of the PKK,” was acquitted in 3 years. Bahtiyar, who went to live with his family in Sakarya after his release by Hezbollah, was arrested because he was thought to be a “member of the PKK” since his life story, which Hezbollah militants forced him to write, was found in another shelter. After being prosecuted for 3 years at Diyarbakır SSC, Bahtiyar, who was kept under custody for 9 months in Diyarbakır E Type Prison, was acquitted in the hearing held on 21 November, because it was understood that the life story in question was not given to the PKK but to Hezbollah during the days he was held hostage.

Claims and hints indicating that the testimonies used to prepare indictments were taken under torture are rarely taken into consideration. Therefore, it was common that different persons were prosecuted in different trials for the same crime. For instance, one of the witnesses who was heard in the hearing held on 27 March at İstanbul SSC in connection with the “bombing of the MHP office” in a trial with 22 defendants (12 under arrest and mostly high school students) including Devrim Öktem, had testified a day ago in another trial in which suspects were accused of being members of another organization concerning the same event. The 22 defendants were accused of “being members of the organization called the Communist Labor Party of Turkey-Leninist (TKEP-L).” Gülizar Tuncer, the lawyer of the defendants sated that some of her clients were put on trial at different courts concerning the same incident: “A defendant cannot be put on trial at different courts in connection with the same incident. This is unlawful.” Tuncer indicated that the testimony by Yunus Türkyılmaz, who had been heard as witness in the previous hearing, contained contradicting statements. She said that she had filed an official complaint with the Public Prosecution Office against Türkyılmaz and police officers who issued fake documents. The witness heard on the bombing of the Bağcılar Branch of the National Youth’s Foundation in the same hearing of the trial where defendants prosecuted in relation to TKEP-L trial were accused, said that he saw a paper signed “DHKP-C”. The lawyers emphasized that attribution of one single action to different people who are tried in two different trials prove that the testimonies to the police officers were untrue. When the lawyers demanded that the next hearing should be filmed for accuracy in the hearing, the court board rejected the demand. A trial against the police officers blamed for torturing defendants was launched.

It was found out that the murder of Ertuğrul Ay, a student at the Barbaros High School, was attributed to two different groups on the grounds that two separate illegal organizations had responsibility. The suspect Yasin Özer said in the hearing on 21 that his statement taken by the police and prosecution office was not true: “I did not identify anyone definitely. They gave many papers to us and made us sign them. I don’t know what was written in these papers.” Cengiz Özgür said that they had been kept at İstanbul Police HQ for approximately seven days after the murder of Ay and had been shown pictures. Gülizar Tuncer, defense lawyer, drew attention to the differences between the testimonies given by the witnesses at police headquarters, the prosecution office and the court, and said: “Regarding the murder of Ay for which our clients might be sentenced to death, an act is brought against the organization TKP-Kıvılcım. The same was experienced before, concerning the bombing of the MHP building. This is a legal scandal. Actions are brought as a result of instructions by the police and the MİT.” Lawyer İbrahim Ergün said that many actions in which the youths allegedly had participated had not occurred, “There is no crime but criminals. People who torture the juveniles in custody are free, however, the youths are under arrest”.

In the trial for the killing of two police officers, in which 31 people were accused of murder on behalf of the illegal DHKP-C organization, Gülperi Özen spoke in the hearing of 24 January She said: “In the Manisa trial, many people were punished despite they reports that they were tortured. On the other hand, Oral Çelik, who is held responsible for many murders was released.” She said she had not believed that the courts were independent. Özen demanded “withdrawal of the judge” for those reasons. In the trial, the death penalty was demanded for 8 of the defendants and 18 of them were under arrest. Aydan Odabaşı, prosecuted under arrest, said: “As a consequence of the Susurluk accident, it is apparent in what kind of corruption those police officers are involved. The Court Board rejected the demand of “changing the judge” and fined 12 prisoners TL 3 million 240 thousand, each, for what they said concerning the president and military members of the court. The lawyers reacted saying, “It is against law that the Board reviews accusations against itself”.

Although the judges seemed consider the fact that the testimonies might have been taken under torture, they decided on the principle that such question should not effect the trial. In 1997, exclusion of testimony taken under torture was rare. In most cases the trials at SSCs revealed the attitude of prosecutors and judges on torture. In a hearing held at Ankara SSC on 15 April, some defendants under remand requested that the police officer, who had tortured them, be taken out of the court hall or else his identity should be made public. But the court sentenced each of them to 3 months of imprisonment. In a hearing of the trial in which 13 people were prosecuted for “membership to the DHKP-C” on remand since July 1995, presiding judge Orhan Karadeniz replied to the defendants’ demand: “This is Turkey’s SSC. It is open and everyone can follow.” The prisoners, who repeated their demand to have the identity of the person in question be made public, said that they would not testify otherwise and leave the court hall. Consequently, presiding judge Karadeniz sentenced the defendants to three months in prison. When the prisoners reacted by shouting the slogan, “punishment cannot terrify us,” they were dragged out of the court hall by gendarmes.

In a hearing during which 9 juveniles were sentenced to a total of 60 years imprisonment on charges of “being members of the DHKP-C,” the mother of one of the youths protested the decision as well as the beating of her child. Subsequently she was remanded. In the hearing at Ankara SSC, gendarmes took the defendants out under beating when the judge announced the decision. The families supported their children by applauding and shouting slogans. Orhan Karadeniz, SSC presiding judge, ordered the remand of Önder Beker’s mother Gürsel Beker for “insulting the court,” and stated that they would lodge an official complaint against her. Afterwards, Beker was sentenced to one month in prison on charges of “violating the order of the court.” 

In a hearing at Ankara SSC dated 29 December, presiding judge Turgut Okyay prevented the defendants under remand from reading a statement to protest the cell-type prisons for political prisoners and ordered the gendarmes to take the prisoners out of the court hall. When the gendarmes attacked the prisoners with truncheons, the prisoners shouted the slogan “human dignity shall overcome torture.” When the audience joined the slogan, police officers attacked them. The police detained Gönül Saygınar, Ankara correspondent of the journal Kızılbayrak, and a number of university and high school students under beating. Judge Okyay filed an official complaint against Saygınar and students for “supporting the terrorist organization.” One of the students was released for being a minor while Saygınar and two students were sentenced to 45 day in prison for “violating court orders”. 

SSC prosecutors and judges kept the same attitude in trials of severely ill prisoners. The prisoners who had severe mental and physical disabilities due to the death fast in 1996 were prosecuted and some were even sentenced despite reports of the Forensic Institute that they would not be able to understand why they were prosecuted. For instance, the prosecution of Mehmet Yaman, who had to be taken to the court hall in a stretcher, continued in 1997. In the hearing at Istanbul SSC in May, Lawyer Özcan Tekin said: “The health of my client is apparent. He cannot receive the necessary treatment in prison. He cannot run away in this state. I demand him to be released.” However, the court decided to remand Yaman. The trial ended in September and Yaman was sentenced to heavy imprisonment for 12 years 6 months for “membership to an illegal organization.” Some trials could not be concluded because the sick prisoners could not attend the hearings.

Moreover, prosecutors and judges often regarded suspect and lawyers as “enemies.” For example, in the hearing, on 14 February, of the trial in which executives of HADEP were prosecuted for bringing down the Turkish flag during a congress of HADEP, Nuh Mete Yüksel, Ankara SSC Prosecutor, said to the merits of the case that “The 2nd General Congress of the HADEP was the show of strength of the PKK.” The prosecutor held that the speech of Murat Bozlak, Chairman of HADEP, was in line with the strategy of the PKK: “By saying that ‘no solution comes from operations or invasions,’ Murat Bozlak defines the Turkish army’s struggle against the PKK as invasion and demands the acknowledgment of the identity of the Kurds. This is a very clear sign of their union with the PKK. (…) We said in our indictment that they are ‘people who support the PKK.’ The defendants did not mention that they were against the PKK, nor condemned the massacres.” Yüksel claimed that “the PKK was an armed gang and could not be regarded as a party,” and said that the alleged cease-fire resulted from the search of the organization for a party to speak to in efforts for getting legitimacy. Yüksel argued that the statements of defendants for peace were not sincere: “The single condition of peace is that the PKK leader surrenders together with his gang. The defendants have never mentioned such a thing”. Selim Okçuoğlu, who spoke on behalf of the defense, said that while listening to Yüksel, he was terrified as if watching a horror movie. 

__________________KUTU BAŞLAR KUTU BAŞLAR

 “carelessness, corruption and even betrayal...”

The single condition of peace is that the PKK leader surrenders with his gang. The defendants have never mentioned such a thing. Of course we will make sacrifices until the bandits are totally destroyed. Necessary expenses will be met by the budget. We cannot calculate numbers while defending our homeland. Even if the whole budget is spent, the Turkish Army and the security forces will continue to perform their service in order to defend the integrity of the Turkish State with its country and nation. Turkey is a tight shirt for Turks. It is impossible to take away any part of that shirt. We cannot allow illusions such as federation or education in Kurdish within the National Treaty (Misak-ı Milli) borders specified by Great Atatürk and his companions. I repeat, those who attempt to accomplish such madness and those supporting them are carelessness, in corruption and even betrayal. (SSC Prosecutor Nuh Mete Yüksel on the merits of the case in the “Flag trial”)

_____________________ KUTU BİTER KUTU BİTER

In August, Ankara SSC sentenced Ayten Öztürk, former editor-in-chief of the newspaper Kurtuluş, to 4 years and 6 months in prison violating “the law concerning the reprieve of the sentences given to editor-in-chiefs.” In the hearing held on 10 December against Ayten Öztürk and 5 people who retained the special edition of the newspaper in question at their homes (2 under arrest) on charges of “being members of the DHKP-C,” Presiding Judge Turgut Okyay declared that the reprieve decision passed by İstanbul SSC on Öztürk in line with the Law on Press, had reached them. In her final defense Öztürk stated that Kurtuluş was a legal newspaper: “The trial at İstanbul SSC against me on the same charges was reprieved. Yet you prosecute me again in contradiction with the laws and the law on the press.” Öztürk’s lawyer Oya Aydın stated that her client had worked as editor-in-chief and demanded that the trial be reprieved in line with the legal provisions. Lawyer Özcan Çini said: “Since the newspaper Kurtuluş is legal, it is false to consider those who read this newspaper members of an illegal organization. I demand that my client be released and acquitted.” Presiding Judge Mehmet Turgut Okyay announced that Öztürk and another two defendants were convicted to 4 years and 6 months in prison on charges of “aiding the DHKP-C” (TPC 169). Upon this, the defendants shouted the slogan, “The penalties shall not intimidate us.” The gendarmes attacked them, and ousted Öztürk and her friends from the court hall under beating. Okyay ordered that the slogans be recorded in the minutes and said, “They dishonor our innocent children; let them serve their terms.”

Another main characteristic of the SSC trials was that people on trial remained in prison for months, even years during the course of the trial. The lack of evidence against defendants, for instance, no evidence except testimony given under torture or accusations of “confessors,” were not enough to change the situation. For example, the trial launched against villagers detained in raids following the murder of 30 people in the village of Başbağlar, Erzincan, on 5 July 1993 by the PKK (see Human Rights in Turkey 1993), ended in acquittal in the hearing dated 22 September at İzmir SSC. The villagers, who had been tortured for long, were kept under remand during the course of the trial. (The press had published their pictures and reported that the “criminals had been captured”.) Kemal Kırlangıç, the lawyer of the villagers, said the in view of the trial based on testimony taken under torture and pressure: “Keeping innocent people under such an accusation is as painful as the burning down of a village and killing of more than 30 civilians.”

Another problem with the SSCs hindering fair trial was the acceptance of testimonies of “confessors” as a base to the accusations and decisions. The confessors testify in order to benefit from the Repentance Law and afterwards work as members of the security forces or gangs. The people detained on testimony of confessors were usually remanded and rarely acquitted. For instance, Behrun Aygören, Mayor of Dicle District of Diyarbakır, was arrested on 5 March on the grounds of “aiding the PKK” based on the testimony of a confessor, and was acquitted in the first hearing of the trial on 30 March. Aygören said that he had lent TL 10 million to confessor Mehmet Yazar, who had testified against him, but that he had not known his organizational connection. Confessor Yazar confirmed the testimony of Aygören. An Islamic organization called İBDA/C assumed responsibility for placing a bomb in a pastry shop in İstanbul and causing the death of writer Onat Kutlar and archeologist Yasemin Cebenoyan. They were also accused of participating in actions on behalf of the PKK. The death penalty was sought for 2 of the 17 defendants in the trial. The defendants were put on trial with “confessions” of Deniz Demir and Hicran Kaçmaz. Ahmet Akkuş, one of the lawyers of the defendants, indicated that the police had not investigated the claims that İBDA/C claimed responsibility for the bombing.

The SSCs also prosecuted journalists, writers and intellectuals, mostly under remand, who criticized the “state policies” in public and showed the consequences of such policies. For instance, journalists Ahmet Sümbül and Zeynel Bağır had an interview with Murat İpek and Murat Demir, confessors who made certain statements about crime organizations operating within state institutions. The SSC prosecutors deemed reports of Sümbül and Bağır on paramilitary crime organizations as “propaganda in favor of the PKK.” The indictment claimed that Sümbül and Bağır first got in touch with Murat İpek: ”They criticized İpek and forced him to make a confession. They had people make statements in some newspapers and some private television channels, either by threats or convincing, about certain imaginary incidents in the region. They pretended that such incidents had either been conducted by state officers or were acknowledged and instructed by them. They try to spread the idea that the PKK had no relation with such incidents…” However, Yaşar Altürk, lawyer of Sümbül and Bağır, said that the basic reasoning of the indictment was the following: “No state officers participated in gang activities. Everybody is clean and innocent. There is nothing to call a gang. Murat İpek or the others both scorned the state and helped the PKK by doing such a thing.” Altürk also stated that the public prosecutors who issued the indictment against defendants who had participated in gang crimes could be remanded with the same claim.

Another case that demonstrated that SSCs were political courts and that they were established in order to produce decisions in accordance with either structural or provisional “state policies” has been the trial of the Avrasya Ferry. The SSCs sentenced thousands of youths to imprisonment for years equal to their ages just for reading certain newspapers. However, İstanbul SSC did not consider the hijacking of the Avrasya Ferry with 211 passengers and crew from Trabzon Harbor on 16 January 1996 to fall under its jurisdiction. The SSC prosecution office demanded the acquittal of the defendants, who had injured a customs officer, from the crimes of “establishing a gang in order to commit crime,” “resisting the officer in charge” and “retaining explosives.” The defendants were sentenced to 5 years in prison for “hijacking a ship,” to 3 years, 10 months and 20 days for “restraining freedom,” which amounts to 8 years 10 months and 20 days heavy imprisonment. (Şevket Kazan, then Minister of Justice visited the defendants in prison.) The Court of Cassation Public Prosecution Office demanded that those people be punished for crimes of “establishing a gang in order to commit crime” (TPC 313) and hijacking a ship, which were not included in “terror crimes.” The Prosecution Office argued that the action of the defendants did not include “restricting freedom.” The Court of Cassation Penal Department No. 8 confirmed the verdict of the SSC. (Later the leaders of the activists, Muhammet Tokcan and Visan Abdurrahmanov of Chechen nationality, “escaped,” on 3 October, from two different prisons, where common were kept. During the discussions about their “escape”, Ramazan Zubaroyev and Roki Gitsba “escaped” from İmralı Semi-Closed Prison on 21 October. By the end of October, it was found out that Tuncay Özcan had escaped from Ulucanlar Semi-closed Prison on 9 October.)

The SSCs were frequently criticized in 1997. The main focus of the efforts for having SSCs closed down was ensuring independent courts and the right to a fair trial. A signature campaign was initiated against the SSCs by families of the juveniles from Manisa and families of the juveniles who had been sentenced for “membership to the Devrimci Yol Organization” because they had staged a demonstration against the university education fees and opening a placard in the Parliament, supported by executives of the HRA and many jurists. Eralp Özgen, President of the Union of Bar Associations, made the following statement at the opening of a meeting held on 23 February at the conference hall of İzmir Bar Association: “Unfortunately, laws are increasingly disrespected in Turkey. Persistent efforts can bring about the rule of law and the right to fair trial.” Kazım Genç, Chairman of the ÇHD Ankara Branch, indicated that SSCs were political courts. He stated, “it is not possible to prevent torture unless the SSCs are abolished. However, unless Anti-Terror Law and similar laws are not abolished, there is no use in closing down the SSCs. Lawyer Kemal Kırlangıç said, “Turkey will not find comfort before it rearranges its laws and secures the right to fair trial”. Within the frame of the campaign for closing down the SSCs, the Initiative toward Freedom and Justice began in March to send letters to the 550 deputies in the Turkish Grand National Assembly. 

7.2. RIGHT TO DEFENSE

One of the practices that restricted the right to fair trial was the hindrance of defense particularly at the SSCs and the pressure imposed on human rights defenders as well as lawyers of defendants prosecuted at the SSCs. Practices that hinder the right to defense as well as pressure on lawyers continued in 1997. Lawyers heard of accusations against their clients including the evidence against them either from the press or after the first hearing... They were frequently prevented from meeting their clients and occasionally some were even ill-treated. The police’s acts against the lawyers sometimes ended in investigations launched against the lawyers on accusations of “resisting the police” or “ill-treating the officer on duty.” Some SSC prosecutors and judges did not hide that they regarded the intervening lawyers as enemies. It occurred as a usual practice to punish lawyers because they reacted against ill treatment of defendants. Some lawyers were accused of “acting as a courier between prisons.” There have been many attempts to ensure access of lawyers to political suspects and get full access to documents on their clients. 

a) Prevention of Defense

The security forces are entitled to conduct preparatory investigation on detainees, although they lack any law education. In 1997, they continued to present detainees and their “crimes” to the press ignoring the principle of innocence. Feyzan Çitici, İstanbul Public Prosecutor, sent a letter to the security forces in April and said that it was wrong to introduce persons, whose guilt had not been proven yet, as if they were criminals. Çitici demanded that the investigation files not be given to the press: “Nevertheless, we still see the press being informed of many investigations, the testimonies and evidence; moreover, we see that people are declared guilty and condemned even before their documents were presented to the Public Prosecution Office, the only authority to launch a public trial over such issues. Some defendants, displayed as guilty, were not prosecuted and no trial was launched against them, but they are remembered as criminals.” The letter of Çitici did not prevent televisions and newspapers from broadcasting and publishing testimony mostly given under torture as accurate knowledge and from presenting detained people as “wild terrorists.”

Bülent Kartal, who was detained and subsequently remanded in İstanbul on charges of “being a militant of the PKK and having been trained in Greece,” declared that his testimony, which had been broadcast on TV and published by the press, had been extracted under force before police cameras. Kartal made a statement from Gebze Special Type Prison and indicated that he had been tortured at the Anti-Terror Branch he had been taken to. Kartal said that the police had prepared a scenario while he was in detention and he condemned being represented to the public as “the person sent to Greece for training from the PKK and who wanted to blow up the ferry.” Mert Meriçli, detained on 29 May, was introduced to the press as “the bomber of the PKK who was trained in Greece.” He disclosed that he had been tortured to make the statements that had appeared in the media. Meriçli said: “I was made to read a statement, which I signed blindfolded and whose content I didn’t know, before the cameras.” Meriçli also expressed that the media had used those records without investigating whether they were true or not.

The following information was provided to the press about 20 students, members of the students associations, who were detained on vacation in İskenderun Public Beach in July: “20 university students (4 female) who participated in the summer camp of the illegal organization in Hatay were detained. The security forces discovered that training activities were held by the illegal DHKP-C at a camp in Karaağaç town of İskenderun, Hatay, and raided Karaağaç Public Beach at 1.30pm. During the operation, the students Nilüfer Çilci, Nurhan Yılmaz, Gülendar Çakmak, Elvan Kara Demir, Murat Dalgıç, Malik Sakarya, Naci Aracı, Sezer Dikkaya, Ahmet Bozdemir, Mehmet Canım, Hami Yakar, Naki Ulutaş, Muzaffer Aslan, Yılmaz Doğan, Kirman Karataş, Yusuf Mengilli, Mehmet Zincir, Ersoy Daskın, Şerif Delioğlu and Yusuf Arıcı were apprehended. A cellular phone, a TV, 7 blankets, 2 small LPG tubes and many illegal publications and organizational documents were found. It was reported that the militant Kirman Karataş headed the camp and the students carried out activities in order to recruit new members to the organization. The officials stated that a comprehensive investigation was being conducted in connection with the incident” (Sabah, 23.7.1997). Adana SSC released the students on 10 September. 

Another main characteristic of the trials at the SSCs was that the defendants and their lawyers got information about the accusations and evidence against them from the press or in the first hearing. For instance, Mehmet Satan, HADEP Deputy Chairman, against whom a trial was launched in connection with his speech in a panel broadcast on MED TV on charges of “aiding the PKK” and who was sentenced to 4 years 6 months in prison, stated that the indictment was not sent to him or his lawyer Bedia Buran before the hearing. Satan said that Ankara SSC had sent a communication to him a few days before the first hearing, and he had not known the charges against him when he attended the hearing. Satan informed the presiding judge that he had not received the indictment, but the hearing continued.

The amendment made to the Code of Criminal Procedures as well as in the Law on SSCs on 12 March did not recognize detained people’s right to speak to their lawyers. In spite of the fact that the defendants have the right to see their lawyers following the decision of remand, such right could not be exercised every time.

Especially concerning the trials at the SSCs, testimonies given under torture were accepted as true; it remained an exception that evidences in favor of the defendants was collected and submitted to court. For instance, lawyers of the defendants prosecuted in consideration with the murdering of four teachers in Hantepe Village of Diyarbakır on 1 September 1996, demanded that the statements made by confessor Murat İpek that the assailants of the slaughter were village guards, be taken into consideration. İpek had revealed that the assailants of the slaughter had been village guards coming from Eğil region and that a confessor militant called Cemil had led them. Feyat Alu, who had allegedly participated in the slaughter and blamed other defendants, had stayed at the confessor criminals’ ward in Diyarbakır Prison previous to his remand.

Another obstacle before the right to fair trial at the SSCs was that the defendants under remand were not taken to the hearings for months. For instance, Şehmus Özgün, who was detained and arrested in Bismil, Diyarbakır on 5 August 1996, did not appear before the court until April 1997. The case file for Özgün, who was under remand at Diyarbakır E Type Prison, was sent to Konya SSC. Although he applied many times to the prison administration in order to be referred to the court, he was not given a reply. Özgün stated that he did not know the accusations or evidences against him. 

Lawyer Hamza Yılmaz, who filed an official complaint with Adana SSC against Ceyhan Prison Administration for not sending prisoners to hearings, said that despite the SSC had written an order, Ceyhan Prison Administration had arbitrarily continued not sending prisoners to the hearings or allowed only some of the prisoners to go. Yılmaz indicated that Adana SSC had written an order to Ceyhan Prison for allowing Lokman Başaran and 21 other prisoners to attend a hearing on 21 August: “The prisoners in question were not taken to the hearing. And nothing was said to justify such a practice. Such a condition adversely affects the release of the prisoners and trial process.” Yılmaz pointed out that he and other lawyers had launched an official complaint with Adana SSC against the administration of Ceyhan Prison. Adana SSC had taken their complaint into consideration and filed a complaint with the Public Prosecution office against the prison administration. 

Moreover, it was observed that gendarmes frequently attacked defendants under remand during their transfer to courthouses, in the court buildings or during the hearings. For instance, gendarmes attacked the remanded prisoners Hamit Özgüç, Hüseyin Ekin, Abbas Solgan, Kamber Yıldırım and Feride Harman, who were kept in cells to be transferred to the hearings at Malatya SSC. Following the incident, tension broke out in Malatya E Type Closed Prison. Lawyer Önder Şahiner, HRA Malatya Branch Chairperson, and lawyer Sevgi Altuntaş went to the prison, but were not allowed in on the ground that the prisoners “were being transferred.” On return from court to prison, the remanded prisoners were attacked by gendarmes and warders with truncheons and iron clubs. During the attack, 6 prisoners were reportedly heavily wounded and were prevented from receiving medical treatment. The political prisoners in Elbistan Prison stated. “We have been exposed to inhuman treatments during our transfer to hospitals and courts.” The statement disclosed that at Malatya SSC, Turan Uysal was beaten on 26 December and İlyas Doğan on 31 December; that on 21 January, the prisoners Yusuf Ataman, Mehmet Akdoğan, Yahya Enzi, Cemal Enzi, Ramazan Ceyran, Şükrü Kara, Bozan Güçlü, Salih Bilgiç, Ahmet Berlik, Ali Aydeniz, Mehmet Akkılıç and Kamil Demir were attacked and threatened with death by gendarmes on the ground that they made political defenses. Numerous official complaints filed with the prison prosecution office had not produced any result.

In the hearing held on 12 March at İstanbul SSC against 95 people who were held responsible for the incidents that broke out following the killing of 3 people by the police during the celebrations held on 1 May 1996, the defendants attempted to stand in silence in commemoration of those killed during the Gazi incidents, but they were attacked and wounded by gendarmes in the court hall. The SSC did not intervene and held that the defendants should not be brought to the next hearing on the ground that “they caused tension in the court hall.” The defendants, who had been detained during the demonstrations on 1 May, were under prosecution on charges of being members of 9 separate illegal organizations. Twenty-one of the defendants under remand were aged under 18.

The lawyers were frequently prevented from seeing their clients in prisons. Lawyers were also searched in a dishonorable manner or ill-treated. For example, the lawyers who went to Ümraniye Prison to see their clients on 22 September were attacked by gendarmes after their visit. Lawyer İbrahim Ergül was kicked on his feet and the lawyers were both orally and physically attacked. Lawyers from the Legal Bureau said on the incident that they had been attacked while reminding the gendarmes that they were lawyers trying to accomplish their duty and that they could not hinder them.

The report of the investigation carried out in September in Uşak Prison by a board consisting of 12 lawyers, members of İzmir Bar Association, was made public at İzmir Bar Association. Lawyer Zeynep Sedef Özdoğan drew attention to attempts to search the lawyers in a manner violating the honor of the profession: “There are slogans on the walls of the administrative building of Uşak Prison about the MHP and Ülkü Ocağı (nationalist youth center). The lawyers who visited the prisons have understood and verified that well-known mafia leaders could walk around freely in the administration building, in corridors and enter the lawyers’ room without being called in. The lawyers made an official complaint against Metin Adalıoğlu, Uşak Public Prosecutor, with the Ministry of Justice because he “hindered them from performing their duties.” The lawyers pointed out that they had gone to Uşak Courthouse and wanted to see the prosecutor. They said that the prosecutor had refused their request and that they had experienced disrespectful behavior of the gendarmes at Uşak E Type Prison they had visited the same day. The lawyers also demanded that an official inquiry should be launched into the incident against Uşak Public Prosecutor.

Lawyer A. Bedia Buran stated that she went to Nevşehir Prison in December in order to visit her clients, but gendarmes did not let her in and sent her to the prosecutor for permission. Buran said. “I went back to the city and met Cemal Çetin, the prison prosecutor. When I demanded permission from him in line with the procedures, he said ‘If I give permission to you, you will use it against me.’ Yet he did not substantiate it. Since he gave the permission toward the end of the working hours, I could meet my clients only for a short while.” Buran stated that the Law on Lawyers and the Code of Criminal Procedures stipulated that lawyers could meet their clients without permission from prosecutors or any other authority, yet Nevşehir Prison Prosecutor and the gendarmes in charge at the prison violated the law in question and that since the prosecutor was not in the prison, many visitors had to find him to obtain permission. 

Lawyer Özcan Albayrak, executive member of the HRA who went to Sakarya Prison in December in order to meet his clients, was hit with fists by a plainclothes police officer. Albayrak recorded the plainclothes police officer asking him, “Are you waiting for political prisoners?” and then struck him with his fists. The Forensic Institute issued a medical report the certifying his inability to work for 5 days.

Prosecution of lawyers and defendants in connection with their defenses continued in 1997. For instance, the trial launched against actor Mahir Günşiray, who signed the book entitled “Freedom Thought and Turkey” as publisher and who quoted some passages in his defense from Franz Kafka’s “Trial,” on charges of “insulting the court” continued in 1997. 

In the hearing held on 6 March at Ankara SSC against poet-writer Yılmaz Odabaşı on charges of “disseminating separatist propaganda” in his book entitled “Düş ve Yaşam” (Dream and Life), Odabaşı criticized the fact “that perpetrators of the murders by unknown assailants were not caught and the special team chiefs who committed crimes were illegally free, yet the writers were put on trial.” Hülya Sarsam, the lawyer of Odabaşı and publisher Niyazi Koçak stressed that in Turkey, even judges and prosecutors stated that the judiciary was not independent: “If the judiciary had investigated the claims of extra-judicial forces within the state instead of convicting those who criticized them until now, it would not have lost its credibility.” SSC Prosecutor Dilaver Kahveci demanded that an official complaint should be lodged against Sarsam on charges of “insulting the court” and a communication should be sent to the bar association for a disciplinary penalty on her. When the verdict was announced, Yılmaz Odabaşı protested it by saying “I am ashamed of living together with you in the same country.” The court demanded Odabaşı be ousted from the court and detained by the police. While the police was taking Odabaşı out of the court hall, the court ordered the remand of Odabaşı. Odabaşı was detained by the police and remanded. Odabaşı was released on 8 March.

In the hearing held in February at Ankara SSC against Cenker Aslan on charges of “being a member of an illegal organization,” Aslan said in his defense, “torture is a method applied by the ruling class in order to intimidate the peoples, revolutionists and communists.” Upon this, the court board filed on official complaint against him on charges of insulting the SSC.

Mehdi Zana Trial

The European Court of Human Rights (ECHR) decided that the government should pay compensation for violation of the right to fair trial. Mehdi Zana, former mayor of Diyarbakır, had been arrested pursuant to the 12 September coup d’état. He stood trial for “praising an action deemed a crime by law” at Diyarbakır SSC. He was sentenced to 12 months in prison in 1991. Mehdi Zana had defended himself in Kurdish and the court had not taken into consideration his defense commenting that he had not wanted to defend himself. The ECHR ruled that Zana was not fairly tried, that he was not given the chance to defend himself, that his detention period was long, and consequently that the government had violated Article 6 of the European Convention of Human Rights.

b) Pressures on the defense

Lawyers faced the risk of ill treatment at any stage of their work. Many lawyers who wanted to see their clients under detention or arrest, who reacted against ill treatment of their clients, or lawyers who wanted to file official claims in relation to a human rights abuse faced ill treatment.

For instance, Tülay Odabaş, a lawyer the İstanbul Bar Association CMUK Services, was charged with providing legal assistance to 5 students detained during the 89th sit–in act by the Saturday Mothers and taken to Beyoğlu District Police HQ. The police officers in charge at the “Anti-Terror” Branch insulted Lawyer Odabaş and kicked her on 25 January. Odabaş told them that the Bar Association had appointed her and the police officers replied, “This is the Anti-Terror Branch. It does not matter where you come from.” Odabaş stated that she and some other lawyers from the bar association had gone again to the Beyoğlu Police HQ and talked to chief of police and he had answered them: “The incident is exaggerated by some lawyers. However, we shall take the event into consideration.” İstanbul Bar Association Chairman lodged an official complaint with Beyoğlu Public Prosecution Office against the police officers in charge at Beyoğlu ‘Anti-Terror Branch.’

Kemal Yazıcı, Bayrampaşa Chief of Police, ousted lawyer Kamil Tekin Sürek from the building when he went to see Şahin Bayar, correspondent of Emek Newspaper who had been detained on 29 July. Sürek said that Kemal Yazıcı joined his talk with Şahin Bayar and had insulted him by saying “Traitor, enemy of the state, separatist.” After that, Yazıcı tried to expel Sürek who replied “I am a lawyer, be careful with your remark” from the building. When Sürek said, “I am here according to the Code of Criminal Procedures, I am doing my duty”, he was taken out of the Security Directorate by force and the police chief had shouted at him “I do not know the Code of Criminal Procedures, get out.” Sürek issued an official complaint against Yazıcı. Meanwhile, the prosecution office released Şahin Bayar.

Lawyers were also exposed to paramilitary or civilian threats or attacks. For instance, during the hearing on 13 August of persons accused of having joined the murder of the Chairperson of the MHP Maltepe District Organization, the lawyers and members of the ÇHD İlknur Aksu, Yüksel Hoş and Gülizar Tuncer, and Kamil Dağ, defendant without remand, were attacked both physically and orally. A group of MHP adherents attacked, insulted and threatened the defendant and lawyers. The request of the lawyers to hinder such events was not taken into consideration. Since the court board and the police did not stop the event, the assailants in question attacked a second time at the end of the hearing. The three lawyers were harassed while Kamil Dağ was severely injured as a result of strikes on his head. The police reportedly detained the assailants after the attack and the lawyers identified the assailants, however they were released. The declaration of the ÇHD İstanbul Branch Executive Board specified that the attack to a defendant and to ÇHD lawyers meant an attack to the right to defense and to all defendants. ÇHD’s declaration also condemned the indifference of the court as well as the SSC Prosecution Office, which provided a base for the assault. The declaration read: “We want everybody to know that no assault, threat or pressure can prevent our association and members from taking their usual place within the fight for a democratic state of law, human rights and freedom.” İstanbul Bar Association also protested the attack against the lawyers who had been identified with their clients and considered as criminals. In the statement made in front of the SSC building on 18 August, Yücel Sayman, Chairman of İstanbul Bar Association condemned the attack and said that the police had defended the assailants. Sayman stated that the police had assisted the assailants. He said, “The two assailants who were later identified were released even without checking their identities.” Sayman indicated that the assailants, who attacked and assaulted lawyer Gülizar Tuncer, lawyer İlknur Aksu and lawyer Yüksel Hoş, were openly defended. Sayman said, “such events show that illegal attacks against the law are growing.” Lawyer Gülizar Tuncer pointed out that the police, instead of capturing the assailants, had pushed them towards the assailants: “My client Kamil Dağ was injured. We wanted an ambulance and doctor from the police officers. However, we left them as we could not obtain a result.”

A substantial part of investigations and trials against lawyers resulted from the hostile attitude against the lawyers, who engaged in trials of human rights violations or undertook duties in SSC trials. Not only the security forces but also a number of SSC prosecutors and judges adopted such an attitude. For instance, the action brought against lawyer Yusuf Alataş on accusation of “insulting police officers on duty in Ankara SSC” began on 24 September at Ankara Criminal Court No. 8. In the hearing, Presiding Judge İhsan Akçin declared that he withdrew from the trial because he “could not be objective” for he also had signed the document of the Ministry of Justice General Directorate of Penal Affairs that allowed the prosecution of Alataş. The file issued by Ankara SSC Prosecutor Nuh Mete Yüksel against Alataş, who had been threatened by police officers while entering Ankara SSC on 12 December 1995, was sent to Ankara Public Prosecution Office. The prosecutor demanded Alataş be sentenced to 2 years 8 months in prison. In the hearing on 2 December, Alataş stated that he had said to the police “you behave intentionally” when they wanted to search him before a trial at the SSC in December in 1996. Alataş’s lawyers also made clear that the trial had been launched on SSC Prosecutor Nuh Mete Yüksel’s application to the Ministry of Justice Penalty Affairs General Directorate without authorization. In the trial, Alataş was sentenced to 2 years in prison and fined TL 20,000. The sentence was converted into a fine of TL 500,000 and reprieved.

The lawyers were also put on trial as a direct result of their duties. İstanbul Public Prosecution Office launched an investigation against the intervening lawyers of the 16 March slaughter trial because they submitted a document of the MİT, which had appeared in the media. As a result of the investigation, lawyer Cem Alptekin was put on trial. Journalists Ali Bayramoğlu and Kerem Çalışkan were also put on trial for publishing the text submitted to the court in the newspaper. Then, the other 50 intervening lawyers of the trial heard at İstanbul Criminal Court No. 6 lodged official complaints against themselves with İstanbul Public Prosecution Office.

Turgut Kazan, former Chairman of İstanbul Bar Association stood trial on charges of insulting Şevket Kazan, Minister of Justice. Turgut Kazan made his defense in the first hearing held at Ankara Penal Court on 22 January. He reminded that the trial should have been launched in İstanbul and that his testimony had not been taken. Minister of Justice Şevket Kazan had suggested a system in Iraq that “prisoners who memorize the Koran be granted amnesty” for Turkey. Upon this, Turgut Kazan had described the proposal as “contempt.” The trial was launched on application of Şevket Kazan. Turgut Kazan said “As jurist and chairman of İstanbul Bar Association in that period, it is my right and duty to make such a criticism.” Upon the warning of Turgut Kazan, the court suspended the trial for “not taking the required permission for the trial under the Law on Lawyers” until “getting the required permission”.

In 1997 lawyers were put on trial or faced investigations on allegations of “acting as couriers between prisoners and illegal organizations.” The political police seized files of lawyers on such accusations or on orders by the SSC prosecution offices. This practice aimed at destroying the confidentiality of the relation between lawyers and clients in SSC trials. The Executive Board of İstanbul Bar Association criticized on 20 January the police detaining lawyers during office raids, searching their offices and seizing their documents. They also stated that lawyers’ immunity was the base of defense. Yücel Sayman stated that such behavior of the police eliminated the lawyers’ right to keep secrets. He added: “The police ignored the independence of defense. No proceedings were conducted against those violating the law in such a manner”. Sayman emphasized that the police could not enter the office of any lawyers and could not seize their documents. He said: “The circulars of the Ministry of Justice dated 1 August 1960, 27 March 1971, 27 July 1989 and 14 February 1994 provide that the public prosecution offices should conduct the investigations against lawyers both on charges of crimes related to their profession and for personal accusations. They also provide that the offices of lawyers can only be searched under supervision of prosecutors.”

On 7 January 1997, police officers from the ‘Anti-Terror Branch’ raided the office of the Legal Bureau of People and detained the lawyers in the office. In the raid, lawyer Metin Narin was reportedly detained on testimony given by Metin Duyar, one of the defendants in the trial of the murder of Sabancı, who wanted to make use of the ‘Repentance Law’. The raid on the office was conducted without any authorization on the statement of Duyar that “lawyers acted as couriers.” Lawyers Efkar Bolaç and Metin Narin, trainee lawyer Alper Tunga Saray, and office employees Selda Kaya, Safiye Öztürk and Zeynep Ertürk, and İbrahim Varol who had been in the office at the time of the raid were detained. The houses of the lawyers were also raided. Except for Metin Narin, all detainees were released. A search warrant was issued for lawyer Ahmet Düzgün Yüksel and lawyer Haydar Yalçınoğlu.

Narin was arrested on 9 January. He made a press statement from Metris Prison and defined his detention as a conspiracy of the police. Narin stated that the government had wanted to give the message to businessman Sakıp Sabancı that “the criminals are captured,” however the main aim had been to keep the relations revealed by the Susurluk accident from the agenda. Narin stated that this conspiracy was a result of the government’s need for psychological attacks on persons and institutions that work for rights and freedoms. He said: “The State regains its prestige in such a way”. Narin also noted that Duyar had stated in all his testimonies that he had not known him.

Yücel Sayman declared that they had applied to the European Court of Human Rights because of lawyer Metin Narin, who had been remanded without any evidence and who was not allowed to get legal assistance. In the trial on the murder, an imprisonment of between 4 years 6 months and 7 years 6 months was demanded for Narin on charges of “aiding an illegal organization” (TPC 169). Prior to the hearing in June, lawyer Efkan Bolaç was attacked by police officers. In the hearing, testimonies of the defendants were taken. Lawyer Metin Narin reminded that he had dealt with trials of extra-judicial executions and stressed that Security Deputy Director Reşat Altay had told him: “We will terminate you either by means of law or by any other way.” İstanbul SSC had rejected the objection of the ÇHD to the remand, but released Narin on 3 June.

Malatya SSC remanded lawyer Hasan Doğan, Chairman of the defunct People’s Labor Party (HEP) Malatya Provincial Organization on 8 May. He was reportedly remanded based on the testimony of a confessor. The trial launched against Doğan on charge of “being a member of an illegal organization” (TPC 168) started on 17 June at Malatya SSC. The common defense read on behalf of the 36 lawyers participating in the trial emphasized, “a particular goal of the confessor criminals is to harass lawyers who take part in political trials.” In the defense it was stated what the confessor says was of no value in terms of law and that there had been no substantial evidence against Doğan. In the hearing in July, PKK confessor İsmail Yılmaz, who testified against Doğan, said that he did not know Doğan and that he had heard the accusation in his testimony from someone else. In spite of that statement, Doğan was not released. Lawyer Doğan disclosed that security officers in plainclothes and uniforms had threatened and insulted him at the SSC where he was taken as prisoner on 10 July. In the hearing on 7 August, the confessor militants Barış Güner, Seydi Arı and Kenan Köse stated that they did not know Doğan. Köse noted that one of the confessors, Abdurrahim Doğan, was angry with Hasan Doğan. He said: “He has been saying that he would do anything to make him sentenced.” The confessor Arı confirmed Köse. Lawyer Yusuf Alataş, a member of the ÇHD Ankara Branch, said that the testimonies of confessors at the prosecution office and their testimonies at the court before the defendant, claimant and defense were different and that the testimony taken at the prosecution office did not reflect reality. The court released Doğan “taking into consideration a possible change of crime, evidence and no fear of escape.”

The trial launched against 20 lawyers active in Diyarbakır in PKK trials, which were launched in 1993, went on in 1997. The lawyers accused of acting as couriers, Sabahattin Acar, Hüsniye Ölmez, Tahir Elçi, Sedat Aslantaş, Baki Demirhan, Meral Beştaş, Mesut Beştaş, Vedat Erten, Selim Kurbanoğlu, Arif Altunkalem, Fuat Hayri Demir, İmam Şahin, Arzu Şahin, Gazanfer Abbasioğlu, Nevzat Kaya, Niyazi Çem, Sinan Tanrukulu, Mehmet Biçer, Zafer Gür and Feridun Çelik had been tortured during the 30-day period of detention. Intervening lawyers M. Emin Aktar and Sezgin Tanrıkulu stated that the preliminary investigation was contrary to the laws, circulars and regulations. The lawyers stated that Güven’s accusations and the testimony taken from confessors did not constitute definite evidence in terms of laws The defense lawyers also stated that the investigation had been conducted by the gendarmerie contrary to the Law on Duties of the Gendarmerie, and thus the preliminary investigation on which the indictment was based was contrary to the procedure.

The trial launched against lawyers Cihan Tokat, Mustafa Ayzit and Hıdır Çiçek on the grounds of “having acted as couriers between prisoners and illegal organizations” ended in acquittal on 27 October.

The trial launched against lawyers Süleyman İslambay, Hacı Ali Koç and Orhan Özer from Konya Bar Association, on charges of “bringing PKK congress decisions to Konya E Type Prison” commenced on 23 December at Adana SSC. The lawyers Kazım Dere, Mustafa Çinkılıç, Orhan Doğan, Kadir Arıkan and Hamza Yılmaz attended the trial as intervening lawyers. The lawyers were acquitted.

In cases of extra-judicial execution and torture, the prosecution of perpetrators was hindered and the trials launched against them were not brought to an end. However, the prosecution of lawyers who lodged official complaints against perpetrators continued and new investigations were launched. For instance, lawyer Mahmut Alınak, former independent MP of Şırnak, was put on trial at Kars Criminal Court for statements he made in connection with the killing of 17 people in Digor, Kars on 14 August 1993. The public trial launched against 8 special team members on 22 April 1996 continued in 1997. The special team members on trial were not dismissed from duty. The trial launched against Şanar Yurdatapan, spokesperson of the Platform for Freedom to Thought, lawyer Ercan Kanar and Münir Ceylan, former Director General of the Petrol-İş Trade Union, who were all members of the “Work Group for Peace” that conducted an examination on the deaths of 11 people in an attack on a minibus on 15 January 1996 in Güçlükonak district of Şırnak, started on 14 February at İstanbul Criminal Court No. 4. The indictment demanded an imprisonment term up to 12 years on charges of “insulting the security forces of the state” (TPC 159) for the committee members had filed an official complaint against the Headquarters of the General Staff, because they considered the security forces responsible for the event. 

In a hearing on 22 September at Beyoğlu (İstanbul) Penal Court No. 9, Presiding Judge İsmail Susanlar scolded lawyer Metin Narin for he did not like the way he stood. The trial was conducted against Dr. Nur Birgen, Chairwoman of the Forensic Institute Specialization Board No. 3 for “giving a medical report of good health to tortured people.” When Judge Susanlar shouted, “I will lodge a complaint against you,” lawyer Narin left the hall saying, “the judge tried to defend the doctor.” Susanlar decided to lodge an official complaint accusing lawyer Narin of “insulting the court” with both İstanbul Bar Association and the Prosecution Office.

Lawyers also stood trial for their opinions on various problems in Turkey or concerning human rights and peace. For example, lawyer Eren Keskin, Deputy Chairwoman of the HRA, was sentenced to 1 year 40 days in prison and fined for an interview published in the Medya Güneşi Dergisi (Medya Sun Journal). HRA Deputy Chairperson lawyer Mahmut Şakar and Executive Board Member Vedat Çetin were put on trial in connection with an article entitled “A new step to peace and peace now, a honorable peace” that was included in the bulletin published by HRA Diyarbakır Branch. The trial commenced at Diyarbakır SSC on 5 February. Lawyer Fethi Gümüş, former Chairman of Diyarbakır Bar Association, and executives of certain NGOs were sentenced to 1 year 8 months in prison for attending the press conference held by Leyla Zana and Hatip Dicle, deputies of the DEP, which was closed down by the Constitutional Court, in Diyarbakır on 21 March 1992. They were accused of “inciting people to enmity against the state.” (For detailed information see Freedom of Expression and Human Rights Defenders.)

7.3. CLAIMING RIGHTS

To try to claim rights in face of human rights violations has been both difficult and even dangerous in 1997. Impunity of violators was one of the most significant problems in 1997. The prosecutors did not accept many of the official complaints in 1997.

The security forces, who violated human rights, demonstrated that they had the power to prevent legal proceedings. In Bingöl, some MHP adherents stabbed İbrahim Gündüz, brother of Ali Gündüz, Chairman of the HADEP Youth Commission, who had been detained by the police. As Niyazi Azak, Chairman of the HADEP Provincial Organization, was about to issue an official complaint on the event, the police raided the party building, seized the copy of the petition and threatened relatives of Gündüz. İbrahim Gündüz was detained by 4 plainclothes police officers driving around the city in a red Şahin car having the plate number 23 TC 012 on 25 July. The police officers then surrendered Gündüz to a group known as “adherents of MHP” near the PTT. Gündüz was both beaten and stabbed by this group and then released. Niyazi Azak issued an official complaint on this event. While Azak was at the prosecution office, the police raided the provincial building of the party. Police officers seized the copy of the Azak’s petition and then raided İbrahim Gündüz’s house.

Four villagers, whose houses in Yanıkçay village, Gevaş, Van, had been burnt down by soldiers, applied to Van Public Prosecution Office and Van Governorate, and requested that their damage be determined and losses reimbursed. The villagers disclosed their losses to be around TL 45 billion and mentioned that soldiers from the Gendarmerie Station in Koçak had raided the village on 13 December and burnt down their houses as well as the Beehive Fields that they had constructed with loans from the Foundation of Development. Cemil Hakan from the Hakan family was invited to Gevaş District Governorate on 22 December and Gevaş Public Prosecution Office. District Governor Bekir Sıtkı Dağ put pressure on Hakan to give up their case. He said: “If you insist, you will have the state against you.” The claimant villagers related what the district governor said: “Take back the petitions. Tell your relatives that there is no such trial. They have sued us for 45 billion liras. What did they have in their houses, gold? Tell them to come here to negotiate with us. We will pay them a certain amount. Let us inform the Social Assistance Association and settle this issue. Tell them to change their petitions to that the PKK had burnt their houses. People who blame the state cannot get anywhere. Otherwise, they will have challenged the state. This is the State of Emergency Region.” Cemil Hakan said that Gevaş District Gendarmerie Commander had threatened him at the district governorate: “The PKK burns down your houses, but you come and say that the state did it. You evacuate your villages, but you come and say that the state did it. These things are not true. If you don’t watch your steps you may fall down.” The villagers indicated that similar statements were made by a plainclothes military officer who came to the district governorate from Van Regiment Headquarters: “Take these petitions back, do not defy the state, or you will get harmed.”

The prosecutors who accepted official complaints regarding abuses took a decision of non-jurisdiction when the complaints were about civil servants in compliance with the rule that necessitates that proceedings against civil servants who commit a crime on duty need permission. Some trials were stopped for the same reason. For instance, the trial launched against 15 police officers, who had attacked and beat demonstrators during May Day in 1996 in İzmir, on charges of “ill-treatment” (TPC 245) at Penal Court No. 3 was stopped in June on the demand of İzmir Public Prosecution Office. The court sent the file to the Provincial Administration Board. İzmir Public Prosecutor Ali Çağatay demanded that the trial be retained because “a decision authorizing the commencement of criminal proceedings is required in order to determine and confirm whether the actions of the police officers have exceeded the limits, whether this event constitutes a crime in both material and moral aspects”. The court decided that without such a decision civil servants could not be prosecuted and annulled the trial. Lawyer Nedim Değirmenci stated that his client İbrahim Tekbudak whose arm got broken during the police attack was kept in Buca Prison for 10 days. He said: “The trial launched against my client for ‘preventing security forces from performing their duty’ still goes on at Penal Court No. 1. The day my client was released we lodged an official complaint against İzmir Chief of Police, the Anti-Riot Police Department Director, and police officers and plainclothes officers at the scene. Following the official complaint, it became clear that 15 police officers (Hakan Kılıçarslan, Faruk Eröz, Ahmet Özdemirci, Gültekin Oğuzhan, Cihan Çetinkol, Metin Menzirciler, Tahir Idare, Adnan Özcan, Gökhan Kurt, Aykut Aslan, Erhan Fescekoğlu, Süleyman Akkurt, Yücel Başak, Vehbi Yılmaz and Murat Tosun) had committed crimes. İzmir Provincial Administration Board that assembled in the presidency of Deputy Governor Mahmut Kaya did not allow prosecution of the police officers. İzmir Provincial Administration Board decision about the police officers included following opinions: “As a result of İbrahim Tekbudak’s claim and complaint that he had beaten by police officers despite he had no relation with the riot dated 1.5.1996 which took place because a group which wanted to take part in the May Day demonstration in front of the Konak old fishery marketplace from another point was not allowed, the investigation file prepared as to the defendants and the summary dated 9.7.1997 being examined, it is decided on prohibition of prosecution of all defendants for there has not been adequate evidence in the file as to the occurrence of the assault.” Lawyer Değirmenci raised objection to the decision with the Council of State indicating that the physician’s report had proved that his client’s arm had been broken by the police officers in question. Lawyer Değirmenci said: “My client’s arm was broken. He had an operation. We raised objection to the decision because it is not in compliance with both the documents and the event since it is evident that the action has been conducted by the police officers and the police officers who hit my client have been determined.”

The trial against 20 police officers in connection with the incidents in Gazi, İstanbul, which ended in the death of 17 people and wounding of hundreds of people on 12 March 1995 could only begin in 1997 when Rize Criminal Court overruled the decision of Trabzon Criminal Court to retain the trial. It was decided that the defendant police officers stand trial for “intentional killing exceeding the limits of defense and in a manner to conceal the real assailant” at Trabzon Criminal Court. The decision was taken on the ground that the Law on Prosecution of Civil Servants could not be applied in that case since the crime had not been committed during an executive mission. The indictment stated that 13 people had been killed during the Gazi incidents and requested that a trial be launched on the murdering of 7 people in accordance with the complaints. Meanwhile, it was alleged that the special team members Ayhan Çarkın and Özcan Ersoy had actively taken part in the events and as evidence, their pictures published in some newspapers were presented. However, the special team members did not stand trial in the Gazi case. (
) The first hearing of the trial was held in Trabzon on 16 September 1997.

Local Administrative Boards from which Public Prosecutors had to get permission in order to begin an investigation, prohibited investigations using their judicial authority.

While it was quite difficult to get results from official complaints about “extra-judicial” killings or torture, those who issued official complaints or who gave information were put on trial. For example Kartal Criminal Court No. 2 acquitted the police officers, who were prosecuted for murdering Serap Macit Kolukırık by shooting from a short distance in the house raid on 14 August 1993. Kolukırık’s husband Ramazan Macit was sentenced for insulting the police officers in his official complaint. Prosecutor Oğuz Angün had demanded the acquittal of the police officers claiming that they had done their work within the frame of Law of Police Powers. The court agreed with the prosecutor and acquitted the police officers. The objection of Lawyer Gülizar Tuncer was rejected by Kadıköy Criminal Court No. 2 on the grounds that the “police officers had to protect the local security.” In relation with the same trial, lawyer Tuncer had also objected to the non-prosecution decision taken for Chief Superintendent Mustafa Kurtaş, police officers Mustafa Sara, Metin Avan, Metin Şenol, Mahmut Yıldız, Ramazan Ayar, Zülfükar Çiftçi and Salih Şahin. On the other hand, Serap Macit Kolukırık’s husband Ramazan Macit was prosecuted at Kartal Penal Court for having accused Police Chief Necdet Menzir and his colleagues of being “professional murderers,” “torturers” and “immoral.” The court sentenced Macit to 17 days in prison and fined him heavily for “insulting public servants” (TPC 273). The court converted the sentence to a fine and reprieved it.

Security forces carrying out judicial tasks in trials, in which colleagues stood trial, hindered fair trial as well as opportunities of claiming right. In 1997, extra-judicial execution and torture trials frequently ended in acquittal of defendants. For example, the police officers who stood trial for having tortured Z. Abidin Uşar (19), detained on 22 August 1996, to force him to admit to thefts by unknown assailants, hanging him on the iron bar of the detention place and beating Uşar were acquitted because of “inadequate evidence” in April. Karşıyaka Criminal Court acquitted Superintendent Ramazan Kaya, chief of İzmir Karşıyaka Public Security Department, Superintendent Numan Demirer and Police Officer Nusrettin Altun. Although the Forensic Institute issued a report certifying that Uşar had been tortured and witnesses existed, the public prosecutor claimed that Uşar might have injured himself and demanded acquittal of the police officers. Intervening lawyers demanded that if the evidence was not considered adequate, Uşar should be referred to the Aegean University Faculty of Medicine Neurology Clinic and receive a report as to the tissue and nerve sensibility due to torture, but the court rejected the demand. One of the intervening lawyers, Hüseyin Evin stated that despite of doctor reports and witnesses in this trial, the decision on acquittal would result in an increase in torture incidents and encourage torturers.

The officers against whom trials were launched on the grounds of legal arrangements in relation with the powers and duties of security forces did not attend the hearings. This did not change even in cases of events resulting in death. Perpetrators prosecuted in more than one trial went on working and continued their acts that led to their prosecution. For instance, in 1997 many investigations and trials were launched against a police chief including for “encouraging to rape someone in detention”. He had been prosecuted in various trials on similar accusations. The legal arrangements and practices that block the ways of claiming rights, particularly pressure from perpetrators and their colleagues on the claimants led many people to refrain from claiming their rights. In the State of Emergency Region where torture is widespread, official complaints against the torturers have been rare. This was also the rule in other regions. For example, only 10 of 1,054 persons, who were detained on 8 January 1996 for attending the funeral of 2 prisoners killed in Ümraniye Prison, issued official complaints (Journalist Metin Göktepe, who was among the detainees, lost his life under torture).

The primary obstacle before claiming rights in administrative issues has been that the administrative authorities were reluctant to implement decisions in favor of the victims. In Bergama, the trial launched against Eurogold, an international company searching gold using cyanide, ended with the decision of the Council of State Department No. 6 dated 13 May 1997. The Council of State decided that using cyanide for gold mining was harmful for both human health and environment.” Lawyer Çetin Turan, Chairman of İzmir Bar Association, reminded in his letter to İzmir Governorate in June that Eurogold had committed a crime. The letter reminded of the decision of the Council of State and that the decision in question had displayed that gold mining using cyanide was opposed to the “right to life” stated in Article 17 and “the right to a healthy and balanced environment” in Article 56 of the Constitution. The letter also stated: “The Ministry of Environment, defendant in the case, was notified of the mentioned decisions of the Court of Cassation, and the 30-day legal period will end on 27.06.1997. As per Article 138 of the Constitution, legislative and executive organs as well as the administrative ones have to abide by court decisions. Under no condition can such organs and administration change the court decisions nor delay their implementation. In accordance with Article 28 of the Law on Administrative Prosecution Procedures, administration has to process or take action without delay in accordance with the purposes of meritorious quashing decision. This period cannot exceed 30 days as from the notification of the decision to the administration.” As the mine in question was not closed though the legal period was expired, the villagers blockaded the mine site. No conclusion came from Bergama Environmental Administrative Council’s talks with the governorate and authorities. Bergama Environmental Administrative Council made a statement entitled, “Final warning to cyanide utilizing company,” which stated: “We witnessed that despite the quashing decision of the Council of State your company kept working along with 5 thousand people on 27.6.1997. For the authorities, who are supposed to execute the decision do not fulfill their duty, we as the local people have undertaken the action. So, we give you a period of seven days to purchase your plane tickets and go. We now announce under our constitutional right to live in a healthy environment that we all together help you to get ready to leave unless you do it yourselves.”

People who could not benefit from means of claiming rights applied to the European Court of Human Rights seeking justice. Persons who did not have available means to claim right or who could not reach a conclusion from their application to the ECHR suffered pressures from time to time. 

� In response to the parliamentary question by CHP İstanbul MP Mehmet Sevigen in connection with the photos published in the newspapers showing special team members named Ayhan Akça and Ercan Ersoy as they were holding guns during the Gazi quarter incidents, Minister of Interior Meral Akşener stated that Ersoy was not commissioned in Gazi quarter during the incidents and he had been assigned to İstanbul on 29 June 1995. Sevigen had recalled that the ballistic examination following the incidents in Gazi quarter revealed that the deaths were caused by bullets from the guns of 20 police officers in charge at the Anti-Riot Squad, and had asked that whether the guns of Aksoy and Çarkın were subjected to ballistic examination. The Ministry of Interior did not answer this question.





