EUROPEAN COURT OF HUMAN RIGHTS

Court Decisions on Turkey

The European Court of Human Rights (ECHR)
 received 13,858 applications until the end of 2001. The majority came from the Russian Federation (2,108), followed by Poland (1,763). Turkey came in fifth place with 1,059 applications filed against it. In 2001 the Court terminated 229 cases against Turkey. In 169 cases the Court found at least one violation; in one case brought jointly against Turkey and Denmark the Court denied that an abuse had occurred; 58 cases were struck out of the list following a friendly settlement. 

According to the information given by the government to the Grand National Assembly of Turkey (GNAT), 131 judgments were delivered until the end of 2000. 22 of them concerned torture, 14 the right to freedom and security, 18 the right to life, 24 the right to a fair trial, 4 the protection of private life, 23 the right to effective remedy, 58 the protection of private property, 17 the freedom of expression, one the freedom of religion and three the lawfulness of sentences. Total compensation paid on these judgments amounted to US$ 582,897; FF 7,839,610; £ 1,568,883; DM 57,639 and TL 11,633,400,000. 

Problems arose with the payment of compensation. In a public statement on 27 June, Walter Schwimmer, Secretary General (SG) of the Council of Europe (CoE) reminded Turkey that compensation had to be paid. He also criticized Turkey’s rejection to pay the compensation identified by the Court in the case of Loizidou v. Turkey. Schwimmer added that one of the preconditions of membership to the CoE was the application of the decisions of the Court. He urged the executive body of the CoE, the Council of Ministers, to exert pressure on Turkey. 

Lawyer Reyhan Yalçınkaya, board member of the Human Rights Association (HRA) Diyarbakır Branch, approached the Council of Ministers on unpaid compensation. Pointing at the amount of compensation to be paid as £ 250,000 Ms. Yalçındağ explained the procedure for the payment of compensation as follows: “Compensation and expenditures borne by the Court have to be deposited in three months starting from the time of the decision to the bank account of the applicant. Should the payment not be made in due time, the amount of compensation to be paid increases with 7.5% interest rate per annum. Should the payment still not be made, the plaintiff approaches the Council of Ministers, which in turn will discuss the situation with the representatives of the member state. The State concerned is said to violate the Convention, manifested by the decision of the ECHR. Moreover, a declaration is prepared and sent to the Ministry of Foreign Affairs of the concerned state regarding the fact that the compensation and the legal procedure fee were not paid. With this declaration, the state concerned is called to pay the compensation with the amount of interest rate added. Should the payment not be made in the end, the Council of Ministers may consider terminating the membership of that State.”
The ECHR remains to be the only judicial supervisory mechanism, or better the only international monitoring mechanism that works effectively with respect to the situation of human rights in Turkey in 2001. For that reason, human rights activists, the government and the media paid particular attention to the ECHR’s decisions. The human rights dimension of some fundamental political questions in Turkey such as the political situation in Cyprus, the death sentence of Abdullah Öcalan and the closure of the Welfare Party remained on the agenda of the ECHR.

Some major political problems in Turkey were reflected in applications to the ECHR. For example, approximately 100 students, who were not allowed into schools and universities and civil servants, who were dismissed because they were wearing headscarves applied to the ECHR. The applications were based on alleged violations of the following Articles of the European Human Rights Convention (EHRC): “Art. 3: degrading treatment; Art. 6: fair trial; Art. 8: respect for private life; Art. 9: freedom of religion; Art. 10: freedom of expression; Art. 13: effective remedy; Art. 14: non-discrimination; Protocol No. 1 Art. 1: right to property; Protocol 1 Art. 2: right to education.’’ 

One important tendency was the growing number of friendly settlements, in which the government instead of a waiting for a judgment by the Court accepted the violation claim and paid the compensation. In 2001 a total of 58 cases were closed by a friendly settlement. The friendly settlements concerned the right to life and the prohibition of torture, evacuation of villages and freedom of expression. One case was struck from the list, after the applicant did not accept the friendly settlement (see Akman case). The ECHR found the declaration of the government on the case sufficient to conclude the case, even though the perpetrators were not prosecuted and sentenced. It remained only the claim of the government that the right to life was secured. Neither international NGOs nor human rights organizations in Turkey backed this claim. 

Another important point in the declarations of the government is the fact that the cases are presented in a way showing such violations as “isolated” incidents. The ECHR accepted such declarations as sufficient. The Court has always rejected demands to term violations such as the right to life, the prohibition of torture or the evacuation of villages as systematic. However, the ultimate objective of the Convention is to prevent human rights violations in the member states of the Council of Europe. NGOs monitoring the human rights situation in Turkey have frequently stated that one of the fundamental obstacles before protection of human rights in Turkey is the view of the governments that violations are “isolated incidents.”

Another controversial issue in the ECHR’s decisions remains its resistance to rule on violations of 14 Article of the Convention “prohibition of discrimination” despite the number of similar cases. Many applications involving the Kurdish issue included claims of a violation of Article 14 of the EHRC. However, the Court opted to deal with them on a case-by-case basis. 

Another problematic issue were decisions of the ECHR concerning fair trials at the State Security Courts (SSC) are violation of the right to fair trial. Having once criticized that the participation of a military judge infringes the independency of the SSC the ECHR has constantly rejected demands to assess further fundamental features of those trials. Realizing that the trial against PKK leader Abdullah Öcalan might be called unfair Turkey removed the military judge from the SSC’s bench in 1999. 

1. Cases of Cyprus

In a Grand Chamber judgment delivered at Strasbourg on 10 May 2001 in the case of Cyprus v. Turkey (application no. 25781/94), the European Court of Human Rights held, by sixteen votes to one, that the matters complained of by Cyprus in its application entailed Turkey’s responsibility under the European Convention on Human Rights. 

The case relates to the situation that has existed in Northern Cyprus since the military operations there by Turkey in July and August 1974 and the continuing division of the territory of Cyprus. In connection with that situation, Cyprus maintained that Turkey had continued to violate the Convention in Northern Cyprus after the adoption of two earlier reports by the European Commission of Human Rights, which were drawn up following previous applications brought by Cyprus against Turkey. 

In the Convention proceedings, Cyprus contended that Turkey was accountable under the Convention for the violations alleged notwithstanding the proclamation of the "Turkish Republic of Northern Cyprus" in November 1983 and the subsequent enactment of the "TRNC Constitution" in May 1985. Cyprus maintained that the "TRNC" was an illegal entity from the standpoint of international law and pointed to the international community’s condemnation of the establishment of the "TRNC". Turkey, on the other hand, maintained that the "TRNC" was a democratic and constitutional State, which was politically independent of all other sovereign States, including Turkey. For that reason, Turkey stressed that the allegations made by Cyprus were imputable exclusively to the "TRNC" and that Turkey could not be held accountable under the Convention for the acts or omissions on which those allegations were based.

The application was lodged with the Commission on 22 November 1994. Having declared the application admissible on 28 June 1996, the Commission appointed delegates who took evidence in respect of various matters raised by the application in Strasbourg (27-28 November 1997), Cyprus (21-24 February 1998) and London (22 April 1998). Having concluded that there was no basis on which a friendly settlement could be secured, the Commission, following an oral hearing, adopted a report on 4 June 1999 in which it established the facts and expressed an opinion as to whether the facts disclosed the alleged breaches by Turkey of its obligations under the Convention.

The case was referred to the Court by the Government of the Republic of Cyprus on 30 August 1999 and by the Commission on 11 September 1999. The panel of chambers of the Court decided that the Grand Chamber should examine the case. 

Before the Court, Cyprus alleged violations of the Convention under Articles 1 (obligation to respect human rights), 2, 3, 4, 5, 6, 8, 9, 10, 11, 13, Articles 1 and 2 of Protocol No. 1, and Articles 14, 17, and 18. According to Cyprus, these Articles were violated as a matter of administrative practice by the respondent State. 

The Court considered, unanimously, that, notwithstanding Turkey’s failure either to submit a memorial to the Court or to attend the oral hearing held on 20 September 2000 and to plead these issues afresh, it had jurisdiction to examine those preliminary issues raised by Turkey in the proceedings before the Commission which the Commission reserved for the merits stage.

The Court held, unanimously, that the applicant Government had both locus standi to bring the application, given that the Republic of Cyprus was the sole legitimate government of Cyprus, and a legitimate legal interest in having the merits of the application examined since neither of the resolutions adopted by the Committee of Ministers of the Council of Europe on the Commission’s previous reports had resulted in a decision which could be said to dispose the issues raised in the application. Furthermore, the Court, unanimously, confirmed the Commission’s conclusion that situations, which ended more than six months before the date of introduction of the application (22 May 1994), fell outside the scope of its examination. 

As to Turkey’s denial of liability under the Convention for the allegations made against it, the Court held, by sixteen votes to one, that the facts complained of in the application fell within the "jurisdiction" of Turkey within the meaning of Article 1 of the Convention and therefore entailed the respondent State’s responsibility under the Convention. In reaching this conclusion, the Court noted that such a finding was consistent with its earlier statements in its Loizidou v. Cyprus (merits) judgment. In that judgment, the Court had noted that Turkey exercised effective overall control of Northern Cyprus through its military presence there, with the result that its responsibility under the Convention was engaged for the policies and actions of the "TRNC" authorities. In the instant case, the Court stressed that Turkey’s responsibility under the Convention could not be confined to the acts of its own soldiers and officials operating in Northern Cyprus but was also engaged by virtue of the acts of the local administration ("the TRNC"), which survived by virtue of Turkish military and other support. 

The Court further held, by ten votes to seven, that, for the purposes of the exhaustion requirements under the former Article 26 (current Article 35 § 1), remedies available in the "TRNC" may be regarded as "domestic remedies" of the respondent State and that the question of the effectiveness of these remedies had to be considered in the specific circumstances where it arose, on a case-by case basis. The majority of the Court, in line with the majority viewpoint of the Commission, considered, among other things, and with reference to the Advisory Opinion of the International Court of Justice in the Namibia case, that in situations similar to those arising in the present case, the obligation to disregard acts of de facto entities, like the "TRNC", was far from absolute. For the Court, life went on in the territory concerned for its inhabitants and that life must be made tolerable and be protected by the de facto authorities, including their courts. It considered that, and in the interests of the inhabitants, the acts of those authorities could not simply be ignored by third States or by international institutions, especially courts. To hold otherwise would amount to stripping the inhabitants of the territory of all their rights whenever they were discussed in an international context, which would amount to depriving them even of the minimum standard of rights to which they were entitled. In reaching this conclusion, the Court’s majority stressed that its reasoning did not in any way legitimise the "TRNC" and reaffirmed the view that the government of the Republic of Cyprus remained the sole legitimate government of Cyprus.

The Court held that there had been the following 14 violations of the Convention 

Greek-Cypriot missing persons and their relatives

* a continuing violation of Article 2 (right to life) of the Convention concerning the failure of the authorities of the respondent State to conduct an effective investigation into the whereabouts and fate of Greek-Cypriot missing persons who disappeared in life-threatening circumstances; 

* a continuing violation of Article 5 (right to liberty and security) concerning the failure of the Turkish authorities to conduct an effective investigation into the whereabouts and fate of the Greek-Cypriot missing persons in respect of whom there was an arguable claim that they were in Turkish custody at the time of their disappearance; 

* a continuing violation of Article 3 (prohibition of inhuman or degrading treatment) in that the silence of the Turkish authorities in the face of the real concerns of the relatives attained a level of severity that could only be categorised as inhuman treatment. 

* a continuing violation of Article 8 (right to respect for private and family life, home and correspondence) concerning the refusal to allow the return of any Greek-Cypriot displaced persons to their homes in Northern Cyprus; 

* a continuing violation of Article 1 of Protocol No. 1 (protection of property) concerning the fact that Greek-Cypriot owners of property in Northern Cyprus were being denied access to and control, use and enjoyment of their property as well as any compensation for the interference with their property rights; 

* a violation of Article 13 (right to an effective remedy) concerning the failure to provide to Greek Cypriots not residing in Northern Cyprus any remedies to contest interferences with their rights under Article 8 and Article 1 of Protocol No. 1. 

* a violation of Article 9 (freedom of thought, conscience and religion) in respect of Greek Cypriots living in Northern Cyprus, concerning the effects of restrictions on freedom of movement which limited access to places of worship and participation in other aspects of religious life; 

* a violation of Article 10 (freedom of expression) in respect of Greek Cypriots living in Northern Cyprus in so far as school-books destined for use in their primary school were subject to excessive measures of censorship; 

* a continuing violation of Article 1 of Protocol No. 1 in respect of Greek Cypriots living in Northern Cyprus in that their right to the peaceful enjoyment of their possessions was not secured in case of their permanent departure from that territory and in that, in case of death, inheritance rights of relatives living in southern Cyprus were not recognised; 

* a violation of Article 2 of Protocol No. 1 (right to education) in respect of Greek Cypriots living in Northern Cyprus in so far as no appropriate secondary-school facilities were available to them; 

* a violation of Article 3 in that the Greek Cypriots living in the Karpas area of Northern Cyprus had been subjected to discrimination amounting to degrading treatment; 

* a violation of Article 8 concerning the right of Greek Cypriots living in Northern Cyprus to respect for their private and family life and to respect for their home; 

* a violation of Article 13 by reason of the absence, as a matter of practice, of remedies in respect of interferences by the authorities with the rights of Greek Cypriots living in Northern Cyprus under Articles 3, 8, 9 and 10 of the Convention and Articles 1 and 2 of Protocol No. 1. 

* violation of Article 6 (right to a fair trial) on account of the legislative practice of authorising the trial of civilians by military courts.

The Court further held that there had been no violation concerning a number of complaints, including all those raised under: Article 4 (prohibition of slavery and forced labour), Article 11 (freedom of assembly and association), Articles 14 (prohibition of discrimination), Article 17 (prohibition of abuse of rights) and Article 18 (limitation on use of restrictions on rights) read in conjunction with all those provisions. As regards a number of other allegations, the Court held that it was not necessary to consider the issues raised.

The Court also decided, unanimously, that the question of the possible application of Article 41 (just satisfaction) of the Convention was not ready for decision. 

There can hardly be any comparison between the State's complaint against Turkey and the complaint of Cypriot citizens of Turkish origin against the State of Cyprus, but it may be worthwhile noting that this judgment came only a fortnight after the first one.

In a judgment (available only in English) delivered at Strasbourg on 23 May 2001 in the case of Denizci and Others v. Cyprus (application nos. 25316-21/94 and 27207/95) the European Court of Human Rights found:

The applicants, İlker Denizci, Aziz Merthoca, Hüseyin Mavideniz, Yılmaz Mavideniz, Doğan Davulcular, Hasan Merthoca, Erbay Kaptanoğlu, Taşer Ali Kismir and Rebiye Tufansoy, Cypriot nationals living in Cyprus.

In 1994 the applicants (and, in the case of the ninth applicant, her son) were living in the southern part of Cyprus. Between 4 and 22 April 1994, the applicants were arrested by Cypriot police officers and ill-treated. They were obliged to sign statements saying that they were leaving for the Northern part of Cyprus of their own free will. They were then expelled to Northern Cyprus, and told that they would be killed if they returned to the south. However, certain applicants returned later to the south, where they were obliged by the police to give statements to the effect that they had been ill-treated by the "Turkish Republic of Northern Cyprus" (the "TRNC") authorities, who had forced them to sign application forms to the European Commission of Human Rights. On 2 June 1994, upon his return to the south, the ninth applicant’s son, İlker Tufansoy, was shot and killed by unknown persons.

The applications were lodged with the European Commission of Human Rights on 12 September 1994. The applications were joined and declared admissible by the Commission on 20 January 1998. On 23 January 1998 the Commission decided to take oral evidence in respect of the applicants’ allegations. Evidence was heard by the Commission in Nicosia from 31 August to 4 September 1998. On 1 November 1999 the applications were transmitted to the Court. 

The applicants alleged violations of Articles 3, 5 and 8 and Article 14 in conjunction with Articles 3 and 5 of the Convention, Article 1 of Protocol No. 1 and Articles 2 and 3 of Protocol No. 4. 

The Court held unanimously that there had been: 

no violation of Article 2 (right to life) of the European Convention on Human Rights; 

a violation of Article 3 (prohibition of inhuman treatment) of the Convention; 

a violation of Article 5 § 1 (right to liberty and security); 

no violation of Article 1 of Protocol No. 1 (protection of property) in respect of İlker Denizci and that it was unnecessary to consider separately this complaint in respect of Hasan Merthoca; 

a violation of Article 2 of Protocol No. 4 (freedom of movement). 

The Court also held, unanimously, that: it was unnecessary to consider separately the applicants’ complaint under Article 8 (right to respect for private and family life) or to examine the case under Article 3 of Protocol No. 4 (prohibition of expulsion of nationals); that no separate issue arose under Article 14 (prohibition of discrimination) in conjunction with Articles 3 and 5; and, that the respondent State had not failed to comply with its obligations under former Article 25 § 1 (not to hinder right to make individual application; now replaced by Article 34).

Under Article 41 (just satisfaction), the Court awarded each applicant 20,000 Cyprus pounds (CYP) for non-pecuniary damage and to all the applicants the aggregate amount of CYP 25,000 for legal costs and expenses, less the 6,045 French Francs received in legal aid from the Council of Europe.

2. The Right to Life

In 2001 the ECHR ruled on a number of cases of extra judicial killings and “disappearances” in Turkey. One case was struck out after the applicant did not accept the friendly settlement. 

Murat Akman 

The case lodged by Faysal Akman against Turkey after his son, Murat Akman was killed during a home raid on 19 January 1997 in Mardin’s Savur district, was struck from the list on 26 June 2001.

Faysal Akman alleged that on 20 January 1997, on police orders, he opened the door to his home and five members of the security forces entered and searched his house. At the request of one of the security force members, he called his son, Murat, who appeared, holding his identity card in his hand. He claimed that a member of the security forces took the card, looked at it, threw it on the floor and then started to shoot at Murat using an automatic rifle. The applicant, who at this time was being restrained, was taken to another room.

Later the public prosecutor went to the house together with a doctor. Statements were taken from the applicant, his other son, Salih, and from Murat’s wife Şemse. On an unspecified date the applicant filed a complaint with the Public Prosecutor of Savur, but he was not aware of any investigation having been initiated in respect of the incident.

In their observations on the admissibility and merits of the applicant’s observations, the Turkish Government disputed the applicant’s account of his son’s killing. 
The government offered GBP/£ 85,000 compensation as a friendly settlement and made the following declaration:

"The Government regrets the occurrence of individual cases of death resulting from the use of excessive force as in the circumstances of Murat Akman’s death notwithstanding existing Turkish legislation and the resolve of the Government to prevent such actions.

”It is accepted that the use of excessive or disproportionate force resulting in death constitutes a violation of Article 2 of the Convention and the Government undertakes to issue appropriate instructions and adopt all necessary measures to ensure that the right to life – including the obligation to carry out effective investigations – is respected in the future. It is noted in this connection that new legal and administrative measures have been adopted which have resulted in a reduction in the occurrence of deaths in circumstances similar to those of the instant application as well as more effective investigations.

”The Government considers that the supervision by the Committee of Ministers of the execution of Court judgments concerning Turkey in this and similar cases is an appropriate mechanism for ensuring that improvements will continue to be made in this context. To this end, necessary co-operation in this process will continue to take place."

The applicant declined the offer. However, considering the government’s friendly settlement declaration dated 21 March 2001, the court accepted the friendly settlement and struck the case out of the case list. 

The Court recalled that Article 37 of the Convention provided that it might, at any stage of the proceedings, decide to strike out an application and stated: “Having carefully examined the terms of the declaration and having regard to the nature of the admissions contained in the declaration as well as the scope and extent of the various undertakings, together with the amount of compensation proposed, the Court considered that it was no longer justified to continue to examine the application.”

Case of Çiçek v. Turkey
Among the judgments of 27 February was one case of “disappearance” from Turkey. The complaint came from Hamza Çiçek, born in 1930, living in Dernek, a village in Lice district of Diyarbakır. She brought her application on behalf of herself and her two sons, Tahsin and Ali İhsan Çiçek, and her grandson Çayan Çiçek, all three of whom “disappeared” in 1994 when they were, respectively, 44, 20 and 16-years-old. 

In its judgment, the Court accepted that, on 10 May 1994, soldiers came to Dernek and took six villagers, including the applicant’s two sons, to Lice Regional Boarding School, where they were blindfolded and held in the basement of the building. Two days later, Tahsin and Ali İhsan Çiçek were taken out of the room, allegedly to be released. A day later the other detainees were released. On returning to the village, however, they found that Tahsin and Ali İhsan Çiçek had not come back.

The application was lodged with the European Commission of Human Rights on 8 November 1994. Having declared the application admissible on 26 February 1996, the Commission conducted its own investigation and appointed three delegates to take evidence from witnesses at hearings conducted in Ankara in June 1997 and June 1998. The case was transmitted to the Court on 1 November 1999.

The Court held by six votes to one that Article 2 (right to life) of the Convention had been violated in respect of Tahsin and Ali İhsan Çiçek. Taking into account that no information had come to light concerning the whereabouts of them for a period of six-and-a-half years, the Court was satisfied that Tahsin and Ali İhsan Çiçek must be presumed dead following an unacknowledged detention by the security forces. 

The Court observed that the public prosecutor of Lice heard testimonies from the co-detainees of Tahsin and Ali İhsan three-and-a-half years after the incident. While the Court could not establish a breach of Article 3 (prohibition of torture and ill-treatment) concerning the sons, it ruled differently on the applicant herself. The Court observed that the applicant had had no news of her sons for almost six years and had been living with the fear that they were dead. The uncertainty, doubt and apprehension she suffered over a prolonged and continuing period of time had undoubtedly caused her severe mental distress and anguish.

This and further arguments of the Court concerning a violation of Article 5 (right to liberty and security) may count as sample for other cases of “disappearance”. The Court stressed that the unacknowledged detention of an individual was a most grave violation of Article 5. “Having assumed control over an individual, it is incumbent on the authorities to account for his or her whereabouts. For this reason, Article 5 must be seen as requiring the authorities to take effective measures to safeguard against the risk of disappearance and to conduct a prompt effective investigation into an arguable claim that a person had been taken into custody and had not been seen since the detentions at Lice Boarding School were not logged. This enabled those responsible for the act of deprivation of liberty to conceal their involvement in a crime, to cover their tracks and to escape accountability.” 

As in many cases before, in particular from South-eastern Turkey, partly under emergency legislation, the Court ruled that Article 13 (right to an effective remedy) had been violated stating that Ms Çiçek’s complaint was never the subject of any serious investigation. “No written statement was taken from her by the public prosecutor and no enquiries were pursued with the soldiers who allegedly participated in the operation conducted in Dernek on 10 May 1994”.

Concerning the applicant's grandson, the Court found that there was no evidence to substantiate the allegations that the security forces had detained the applicant’s grandson. 

Under Article 41 (just satisfaction), by six votes to one, the Court awarded the applicant’s sons’ heirs 10,000 pounds sterling (GBP) for pecuniary damage and GBP 40,000 for non-pecuniary damage, GBP 10,000 to the applicant for non-pecuniary damage and, unanimously, GBP 10,000 to the applicant for costs and expenses.

Case of Şarlı v Turkey

Cemile Şarlı alleged that her son Ramazan Şarlı and daughter Cemile Şarlı had disappeared after being taken from their home in Ulusoy in the region of Tatvan, south-east Turkey, by security forces in December 1993.

In a decision of 22 May the European Court of Human Rights recalled that it had not been proved beyond reasonable doubt that Ramazan and Cemile Şarlı were taken by members of the security forces or that any detention occurred for which the authorities might be held liable. 

However, the Court considered that the applicant might be regarded as having an arguable complaint that her son and daughter had disappeared after allegedly being taken into custody. The family had made a complaint shortly after the events to the Tatvan public prosecutor. The security forces had been conducting an operation close to the village during the night and the identity of the people who came to take away Ramazan and Cemile Şarlı was arguably open to doubt. Accordingly, the authorities were under an obligation to conduct an effective investigation into the disappearance of the applicant’s children. 

However, no effective criminal investigation could be considered to have been conducted, in violation of Article 13 (right to an effective remedy) of the European Convention on Human Rights.

The Court held, unanimously, that there had been no violation of Article 5 (right to liberty and security) of the Convention, by six votes to one that there had been a violation of Article 13 and, by six votes to one, that Turkey had failed to comply with its obligations under Article 34, formerly Article 25, (individual applications). The Court awarded the applicant 5,000 pounds sterling (GBP) for non-pecuniary damage and GBP 18,000 for costs and expenses. (The judgment is available only in English.)

Case of Akdeniz and others v Turkey 

In the case of 11 villagers, (
) who disappeared after their detention in the area between Muş and Kulp and Lice district of Diyarbakır, on 9 October 1993 the relatives were awarded £ 630,000 in compensation. In the verdict of 31 May, the Court accepted that fact that the persons were dead, but could not establish the way of killing. Eyewitnesses had stated that the detainees had been thrown out of a helicopter, while the government maintained that no operations had been carried out in the area on or around that date. General Yavuz Ertürk alleged to have led the operation did not appear in Court, although he had been called to testify. 

The relatives of the “disappeared” first had applied to Kulp Public Prosecutor’s Office, but the case was transferred to the prosecutor’s office at Diyarbakır SSC. After 4 years Diyarbakır SSC decided not to prosecute and this only after that the petitions had been filed with the ECHR. 

Case of Avşar v Turkey

The case concerns, principally, the events between 22 April and 7 May 1994, when Mehmet Şerif Avşar who had been taken away by armed men was found killed outside Diyarbakır. 

Five village guards and Mehmet Mehmetoğlu abducted Mehmet Şerif Avşar. A seventh man also appeared on the scene. The seven men brought Mehmet Şerif Avşar to the gendarmerie at Saraykapı. After a while, Mehmet Mehmetoğlu, the seventh man and two of the guards took Mehmet Şerif Avşar out of Diyarbakır. 

Despite the complaints of the Avşar family, Mehmet Mehmetoğlu and the five village guards were allowed to return to their homes. Their statements were taken on or about 5 May, but no steps were taken to identify, question or locate the seventh person. The body of Mehmet Şerif Avşar was found on 7 May 1994, outside Diyarbakır. There was no precise dating as to when he died nor any analysis of marks to verify if he had been ill-treated before his death.

An investigation was effectively conducted by the Saraykapı station commander, which ended on 9 May 1994. On 5 July 1994, the five village guards appeared before the court and retracted their initial statements, supporting the family’s account that a seventh person, a security officer, had been involved. Some four years later, an individual Gültekin Sütçü, an army specialist sergeant, was identified as possibly being that person. He had disappeared abroad. 

Five years, ten months after the commencement of the proceedings, one of the guards was convicted of murder and Mehmet Mehmetoğlu and the other four were convicted of abduction. They were sentenced to 20 years and six years and eight months’ imprisonment respectively. 

In the verdict the Court recalled that there was a lack of accountability as regarded the security forces in south-east Turkey in or about 1993 and further noted that this case additionally highlighted the risks attached to the use of civilian volunteers in a quasi-police function. It had been established in this case that guards were used regularly on a variety of official operations, including the apprehension of suspects. 

The ECHR found violations of Article 2 (right to life); of Article 3 (prohibition of torture or degrading treatment or punishment); of Article 13 (right to an effective remedy); but not of Article 14 (prohibition of discrimination). The Court awarded the applicant 60,000 pounds sterling (GBP) for pecuniary and non-pecuniary damage and GBP 17,320 for costs and expenses as compensation. 

Case of Tanlı v Turkey

The ECHR judgment in the case of Tanlı v. Turkey dates 10 April 2001. The applicant Mustafa Tanlı claimed that on 27 June 1994, gendarmes had arrived at the village to carry out a search. They had left taking the applicant's son Mahmut Tanlı (22) with them. On 28 June, the police had informed him that his son had died of a heart attack while in custody. He also reported that he had seen that his son’s body had shown marks and blows of force. An autopsy had been carried on the body. According to the report, death had been caused by heart failure. There were no signs of blows or violence.

During the investigation, the public prosecutor interviewed the three police officers involved in interrogating Mahmut Tanlı. According to them, Tanlı at first had refused to admit any connection with the PKK. When details had been put to him of his alleged connections, he had become excited and had a heart attack. After the investigation, an indictment was drawn up accusing the three police officers of an offence of causing the death of Mahmut Tanlı by ill-treatment in their capacity as police officers, under Article 243 of the Turkish Penal Code. İstanbul Forensic Institute performed an autopsy on the body exhumed on 9 June 1995. The report issued by the 1st Specialist Committee of İstanbul Forensic Institute indicated that the body was in an advanced state of putrefaction, and owing to advanced putrefaction, it could not be established whether or not the deceased died as a result of torture, assault or battery; nor was it possible to determine the cause of death. The report added that the findings in the first report were without scientific value, as the skin and other tissues had to be sectioned and examined to investigate deceptive traumatic changes. The local court declared that it had not been possible to determine the cause of death, and decided to acquit all defendants.

The ECHR held by the majority of votes that the Government were liable for the death of Mahmut Tanlı in violation of Article 2 of the Convention. The Court also held that there was a violation of Article 13 of the Convention. On the other hand, the Court held unanimously that there was no violation of Article 3 of the Convention, as "there is therefore no evidence, apart from the unexplained cause of death, to support a finding that acts of torture were carried out." The Court also held unanimously that there was no violation of Article 5 and Articles 14 or 18 of the Convention. The Court awarded the applicant 10,000 pounds sterling (GBP) for non-pecuniary damage and GBP 12,000 for legal fees and expenses. The Court also awarded (six votes to one) GBP 38,754.77 for pecuniary damage and GBP 20,000 for non-pecuniary damage, to be held by the applicant for his son’s widow and child.
Case of Bilgin v Turkey

The Court has given its judgment on the case of Kenan Bilgin’s disappearance on 17 July 2001. The judgment found a violation of Article 2 (right to life); a violation of Article 5 (right to liberty and security) and a violation of Article 13 (right to an effective remedy). The Court awarded 200,000 French francs (FRF) for non-pecuniary damage, FRF 25,000 for pecuniary damage and FRF 45,000 for legal costs and expenses.

Kenan Bilgin “disappeared” on 12 September 1994 while being held in custody.

Kenan Bilgin was detained in Ankara on 12 September 1994. He remained there until at least 3 October 1994. Eleven witnesses said that they had seen him and heard him cry out for help and moan while they were being held in custody on the premises.

“Disappeared villagers”

On 6 November a decision was reached on cases of „disappearances“ from southeastern Turkey. Four relatives had complained on behalf of the victims. The Court found the following facts: „In 1994, all the inhabitants of Kırkağaç village were evacuated on the instructions of the security forces and moved to Fındıklı. On 13 August 1994 a police operation was carried out in Fındıklı; the police searched all the houses in the village but found nothing. The applicants’ relatives were taken from their houses and flown by helicopter to an unknown place. 

The applicants complain, relying on Articles 2 (right to life) and 5 (right to liberty and security), of the European Convention on Human Rights that, following the police operation, their relatives have not been seen or heard of since. The European Court of Human Rights has struck out the case after a friendly settlement was agreed, including the following declaration from the Turkish Government: "The Government regret the occurrence of the actions which have led to the bringing of the present applications, in particular the disappearance of the applicants’ close relatives and the anguish caused to their family. It is accepted that the unrecorded deprivation of liberty and insufficient investigations into the allegations of disappearance constituted violations of Articles 2, 5 and 13 [right to an effective remedy] of the Convention.” The applicants have been awarded, on an ex gratia basis, the global sum of 34,000 pounds sterling.

3. Torture and Ill-treatment

Despite the systematic character of torture in Turkey, friendly settlements were reached in some torture and ill-treatment cases in 2001.  

For example, on 1 March the ECHR closed the file of Elif Gelgeç and M. İzzet Özdemir, since a friendly settlement had been reached in November 2000. Both applicants had complained about torture between 26 May and 3 June 1994, the time they were held by the political police at İstanbul Police HQ. Both had filed official complaints to the public prosecutor, but the ensuing court case had resulted in acquittal of the police officers. On 24 November 2000 the Turkish Government offered to pay 7,500 pounds sterling to each of the applicants and they accepted that offer on 28 November. 

On 6 March 2001 the case of Çavuşoğlu v. Turkey was closed since the parties had reached a friendly settlement. The case had been filed on 2 August 1996. Özgür Çavuşoğlu alleged to have been tortured in custody. On 17 November 1995 he was detained and taken to the Anti-Terrorism Branch of İzmir Police HQ. He was accused of being a member of an illegal leftist organization. Until his formal arrest on 27 November he was examined twice, but the reports by İzmir Forensic's Institute did not mention any injuries or signs of blows. On 28 November 1995 he underwent a third medical examination in prison by a medical expert, who noted the presence of some bruises on his body. Nevertheless all complaints by the prisoner and his lawyer were turned down by Karşıyaka Penal Court.

By letter dated 14 September 2000, the Government informed the Court that they were prepared to pay 75,000 French Francs on an ex gratia basis to the applicant with a view to securing a friendly settlement of the case. By letter of 17 October 2000 the applicant’s representative informed the Court of the applicant’s acceptance of the Government’s proposal. 

Lalehan Ekinci was detained in İstanbul on 20 February 1994 on allegations of being a member of the PKK. She complained about torture and accepted a friendly settlement by being paid Francs 48,000. Lalehan Ekinci had been held in custody for 13 days and tortured during this time. She was later arrested and released on 21 April 1995.

Fırat Koç was detained on 17 February 1994 on charges of membership of the PKK. He stayed in custody for 15 days and for about one year in pre-trial detention. He accepted a friendly settlement in form of compensation of Francs 51,000. 

Ayfer Ercan convicted and sentenced to life imprisonment for membership of an illegal organization was arrested in İstanbul. She complained under Article 3 (prohibition of torture or inhuman or degrading treatment) that she was tortured in police custody. She further complained, relying on Article 5 §§ 3 (right to be brought promptly before a judge) and 4 (right to have lawfulness of detention decided speedily by a court) about the length (15 days) and lawfulness of her detention. Finally she complained, relying on Article 6 §§ 1 and 3 (c) (right to legal assistance of own choosing), that İstanbul State Security Court lacked independence and impartiality and that she was denied the assistance of a lawyer during her questioning by the police, the public prosecutor and the State Security Court judge. She accepted a friendly settlement awarding her GBP 30,000 as compensation.

Case of Devrim Berktay v Turkey

On 1 March the judgment in the case of Berktay v. Turkey was announced. Hüseyin and Devrim Berktay (who are father and son) had complained about an incident in Diyarbakır in February 1993.  Following the detention of Devrim Berktay (17 at the time) the police took him for a search in his home. Devrim Berktay was severely injured due to a fall from the balcony.  

In the light of the circumstances of the case, the Court was not persuaded that the acts of the police officers when searching the applicant’s home at a time when Devrim Berktay was under their control were of a type or degree that amounted to a violation of Article 2 of the Convention (right to life). But the Court stressed that people in police custody were vulnerable and the authorities had a duty to protect them. The Court said that the police officers’ acquittal in criminal proceedings did not relieve the respondent State of its responsibility under the Convention. The Government had confined themselves to referring to the outcome of the domestic criminal proceedings in which decisive weight had been attached to the police officers’ account that Devrim Berktay had thrown himself from the balcony.

The Court therefore found that in the circumstances of the case the respondent State was responsible for the injuries caused by the fall and concluded that there had been a violation of Article 3 of the Convention.

The Court did not consider that the deprivation of Devrim Berktay’s liberty while his home was being searched had been " prescribed by law" or was attributable to " reasonable suspicion of [his] having committed an offence". Consequently, there had also been a violation of Article 5 § 1 of the Convention.

The Court also found that the applicants had been deprived of an effective remedy satisfying the requirements of Article 13 regarding their allegations against the police officers. During the investigation and subsequent court case against the police officers the testimony of the victim had not even been taken. Accordingly, there had been a violation of Article 13 of the Convention.

The Court awarded Devrim Berktay 55,000 pounds sterling (GBP) for pain and suffering and non-pecuniary damage and Hüseyin Berktay GBP 2,500 for non-pecuniary damage. It awarded the applicants GBP 12,000 for legal costs and expenses, less 26,636 French francs (FRF) paid by the Council of Europe in legal aid.

Case of Mehmet Altay v Turkey

In the written judgment of 22 May 2001 in the case of Altay v. Turkey, the European Court of Human Rights found: 

Mehmet Altay, born in 1956, was suspected of being a member of an illegal armed organization, the "TKP/B-SHB" (Turkish Communist Party/Union) and of having carried out violent activities on that organization’s behalf. Mr Altay was arrested by police in İstanbul on 2 February 1993 and taken into police custody in the anti-terrorist wing of the police headquarters in İstanbul. On 15 February 1993, that is, on the fourteenth day of his custody, he underwent a medical examination. The medical report recorded scars on forehead and scars the left temple. The court doctor prescribed three-day sick leave. On the following day Mr Altay was brought before the public prosecutor and the judge of the İstanbul State Security Court. The judge ordered him to be placed in pre-trial detention.

Subsequently, the applicant lodged a criminal complaint on 11 May 1993 alleging ill-treatment by the police officers that had been on duty during his time in police custody. The public prosecutor forwarded the complaint to the İstanbul Governor’s Office. The İstanbul Governor instructed the prosecutor to discontinue the case on grounds of insufficient incriminating evidence. 

In the meantime, on 4 March 1993, the public prosecutor at the State Security Court charged the applicant with being one of the founders and leaders of an armed group whose purpose was the destruction of the constitutional order and national unity, and of having carried out bomb attacks and armed robberies on behalf of the organization in question.

İstanbul SSC delivered its judgment on 26 May 1994. It held that Mr Altay was guilty of the offence as charged, committed on behalf of the TKP/B-SHB with the aim of overthrowing the constitutional order, and sentenced him to capital punishment commuted to life imprisonment under Article 146 TPC. On 2 June 1995 the Court of Cassation upheld that judgment.

The Court held that there had been a violation of Article 3 (prohibition of inhuman treatment); a violation of Article 5 § 3 (right to freedom and security) and a violation of Article 6 § 1 (right to a fair trial). The Court awarded the applicant 100,000 French francs (FRF) for non-pecuniary damage, and FRF 10,000 for costs and expenses.

4. Refoulement of Refugees

ECHR continued to investigate the application lodged by two Uzbek nationals against Turkey. The Court did not reach a decision in 2001. The Court issued an “interim order” in 1999 to stop deportation of these two people wanted for their political actions in their home country, but the government did not comply with it. The last hearing in this case was on 23 October 2001. 

The applicants claimed that their extradition would put their lives at grave risk and would violate Article 2 and 3 of the Convention. In addition, they claimed that should they be prosecuted in their country, it would violate Article 6 of the Convention, as the courts did not conduct fair trials being highly influenced by the political sphere.  

The applicants further claimed that Turkish courts did not give them full hearing in addition to hampering their access to their court files when deciding on the Uzbek government’s request on extradition. This would be another violation of Article 6 of the Convention by Turkey. 

Turkey declared in a letter dated 19 April 1999 that there had been sufficient safeguards from the Uzbek government for an extradition. The government had assured that, “the applicants’ properties will not be confiscated, they will not be tortured and not be sentenced to death.” Moreover, the Republic of Uzbekistan was a state party to the United Nation’s Anti-Torture Convention and had confirmed the full implementation of this convention towards Turkey and the international community.

The Supreme Court of Uzbekistan found the applicants guilty as charged on 28 July 1999 and sentenced one of them to 20 years and the other to 11 years’ imprisonment. 

5. Personal Security and Detention Practices

The majority of the cases under Article 5 of the Convention, i.e. personal security and freedom, were terminated by friendly settlements in 2001. For example, on 16 March some newspapers reported on a friendly settlement in the case of Abdullah Akın, now Mayor of Batman from the People's Democracy Party (HADEP). On 23 June 1996, when he was the chairman of HADEP for Diyarbakır province he had been detained with others after a congress of his party in Ankara and held in custody for 11 days. He was released after a short arrest on 12 July. According to the press reports the Turkish Government accepted to pay compensation of 30,000 French Francs for prolonged detention and the applicant accepted that on the grounds that nothing more could be gained by a decision of the Court.

Juveniles from Manisa

The applicants complained about the length of time (between 7 and 10 days) they were held in police custody, relying on Article 5 § 3. The so-called “juveniles from Manisa“ (Mahir Göktaş, Ayşe Mine Balkanlı, Özgür Zeybek, Münire Apaydın, Fulya Apaydın, Sema Taşar, Boran Şenol, Erdoğan Kılıç, Abdullah Yücel Karakaş, Levent Kılıç, Jale Kurt, Aşkın Yeğin, Faruk Deniz, Ali Göktaş, Emrah Sait Erda and Hüseyin Korkut were awarded sums of between 85,000 and 110,000 FRF and a global sum of 35,000 FRF to be paid for costs and expenses.

In a separate case, Ekin Morsümbül, who had been held in custody for 12 days, received a global sum of 35,000 FRF.

Orhan Yıldırım, Reşit Dayan, Nasrullah Toraman, Osman Aksoy, Suphi Tutmaz, Binali Gençel, Memduh Demir, Süleyman Aksoy, Melik Demir, Abdullah Turan, Abbas Üste, Abdurrahim Çimen, Mirhan Arslan, Tahsin Özer and Selahattin Güven, who had been held in custody for 5 to 15 days, will receive a global sum of 525,000 FRF on an ex gratia basis.

On 27 September the ECHR reached a verdict in a similar case on the length of police custody. The Court held unanimously that there had been a violation of Article 5 § 3 and awarded each of the 10 applicants amounts of between 550 and 2,300 in pounds sterling (GBP) for non-pecuniary damage. The applicants Cafer Cengiz, Sultan Toptaş, Zübeyit Coşkun, Mustafa Aydın, Abdulsamat Çelik, Velat Esen, Ekrem Günay, Abdurrahim Özkahraman, Abdurrahman Araz and Hicran Aydoğmuş had been held in custody for 5 to 11 days.
6. Right to Fair Trial 

In 2001, a number of cases of political prisoners who had been denied to benefit from Law No. 4616 on Conditional Release and Suspension of Trials and Sentences were forwarded to the ECHR claiming that Articles 5, 6, 13 and 14 of the Convention had been violated. The ECHR passed judgments on some cases regarding the right to fair trial. Others were stuck due to a friendly settlement.  

Case of Sadak and Others v Turkey

On 8 December 1994 Ankara SSC had sentenced the four applicants, all former parliamentarians and members of the former Democracy Party (DEP), to 15 year’s imprisonment for belonging to an armed organization (namely the PKK), under Article 168 TPC.

They complained that they were denied a fair trial before an independent and impartial tribunal, particularly in view of the presence of a military judge. They also alleged, relying on Articles 10 (freedom of expression), 11 (freedom of association) and 14 (prohibition of discrimination), that they were convicted for putting forward, as parliamentarians, the views of the Kurdish population in Turkey and of having developed peaceful solutions to the Kurdish question.

Finding that the Ankara State Security Court was not an independent and impartial tribunal within the meaning of Article 6, the Court held that there had been a violation of Article 6. The Court further held, that the applicants’ rights under Article 6 § 3 (a) and (b) had been violated, in that they had not been able to have key witnesses questioned. Having found that that the applicants’ membership of an illegal armed organization was not established following a fair trial, within the meaning of Article 6 of the Convention, the Court held that it was not necessary to examine the complaints raised under Articles 10, 11 or 14.

The Court awarded 25,000 American dollars (USD) to each applicant for damage and a total of USD 10,000 for costs and expenses. (The judgment exists only in French.) 

Case of Zana v Turkey

In the case of Mehdi ZANA v. Turkey, the European Court of Human Rights delivered the following judgment on 6 March:

On 28 June 1992 the applicant (Mehdi Zana) participated in a meeting organized by a political party, the People’s Labour Party (Halkin Emek Partisi, HEP), in Bursa. At this meeting he made a speech on the Kurdish question. The Chief Public Prosecutor at İstanbul SSC instituted criminal proceedings against the applicant charging him with disseminating separatist propaganda under Article 8 § 1 of the Law to Fight Terrorism (LFT). On 14 April 1994 İstanbul SSC sentenced the applicant to 2 years’ imprisonment. The court held that the following phrases in the applicant’s speech contravened Article 8 of the LFT:

“... We know how to die for our cause and we do even die...O Kurds! join hands, give a martyr every day... we will maintain our cause until we achieve it... we are going to stop this oppression and we are going to get our rights with our fists... if the present Government do not say ‘stop’ to this oppression, we are going to stop it... we have taken an oath not to withdraw, even if only a single warrior remains... Kurdistan is seen on the horizon...”

On 31 January 1995 the Court of Cassation upheld the İstanbul SSC's judgment, but the applicant was informed much later, since he was serving another sentence in prison. Following the amendments made by Law No. 4126 of 27 October 1995 to the LFT, İstanbul SSC ex officio re-examined the applicant’s case. On 16 February 1996 the court confirmed the applicant’s conviction, but reduced the sentence to 1 year’s imprisonment. The applicant appealed. On 12 January 1998 the Court of Cassation dismissed the applicant’s appeal, upholding the State Security Court’s reasoning and its assessment of the evidence.

The case was lodged with the European Commission of Human Rights on 1 September 1995. Mr. Zana, represented by Sezgin Tanrıkulu, lawyer in Diyarbakır, alleged, in particular, that his conviction constituted an unjustified interference with his right to freedom of expression and that he was denied a fair hearing on account of the presence of a military judge on the bench of İstanbul SSC. By a decision of 19 September 2000 the Chamber declared the applicant’s complaint under Articles 9 and 10 of the Convention inadmissible and retained his complaint under Article 6 § 1 for examination on the merits. The judgment of 6 March does not provide any details on reasons for the decision to declare the case inadmissible regarding Articles 9 and 10 of the Convention. After sessions on 18 September 2000 and 13 February 2001 the ECHR unanimously held that there has been a violation of Article 6 § 1 of the Convention, but also declared that there was no necessity for pecuniary compensation, because the decision as such was compensation for the applicant.

Cases of Devrimci Yol

On 25 September the European Court of Human Rights notified on 18 chamber judgments (friendly settlements among them to be final). The first 13 applicants did not accept a friendly settlement. They had been accused of being members of the illegal armed organization Dev-Yol (Revolutionary Way) and of involvement in activities undertaken in the name of Dev-Yol including bomb attacks and/or killings. They complained, relying on Article 6 § 1 of the European Convention on Human Rights (right to a fair hearing within a reasonable time), about the lack of independence and impartiality of Ankara Martial Law Court and the length of the criminal proceedings against them (between 14 and 16 years). 

Concerning the length of criminal proceedings, in all 13 judgments the European Court of Human Rights held that there had been a violation of Article 6 § 1. Concerning the independence and impartiality of the Martial Law Court, the Court held, by six votes to one, that there had been a violation of Article 6 § 1 in 10 judgments and in respect of two of three further applicants. 

The Court awarded between 80,000 and 100,000 in French francs (FRF) for non-pecuniary damage and, where applicants had submitted claims, costs and expenses.

Cases Ecer and Zeyrek v Turkey

In another verdict of 27 February the Court established a violation of Article 7 (no punishment without law) of the Convention. Abdülaziz Ecer and Mehmet Zeyrek were convicted in May 1994 for “supporting the PKK” and sentenced to three years and nine months’ imprisonment. While the offence had been committed in 1988 and 1989 the applicants had been sentenced according to Law No. 3713 on Fighting Terrorism that entered into force on 12 April 1991. 

The European Court of Human Rights held unanimously that there had been a violation of Article 7 because of retrospective punishment and awarded each of the applicants 7,500 American Dollars (USD) for non-pecuniary damage and USD 3,000 for costs. 

Case of Akbay v Turkey

On 7 August 1995 Abdulbaki Akbay was arrested on suspicion of having taken part in a Kurdistan Workers’ Party (PKK) meeting. He was detained by the İstanbul Police from 7 to 15 August 1995 and then by the Tatvan Police for 22 days, where he confessed to being a PKK member and to having murdered a police officer. In a judgment of 4 March 1996 Diyarbakır SSC found the applicant guilty of PKK membership and sentenced him to 12-and-a-half year’s imprisonment. 

The applicant complained that he was ill-treated while in police custody. He further complained that he was not brought promptly before a judge and that he was tortured while being questioned. 

The case has been struck out following a friendly settlement in which the Turkish Government have made the following declaration:

"The Government regret the occurrence, as in the case in question, of individual examples of ill-treatment of people in police custody by the authorities, notwithstanding the Turkish legislation in place and the Government’s determination to prevent such events.

"The Government accept that subjecting detainees to torture or inhuman or degrading treatment or punishment breaches Article 3 of the Convention, and they undertake to issue appropriate instructions and to adopt all necessary measures to ensure future compliance with the prohibition of such types of ill-treatment - which implies an obligation to conduct effective investigations."

A global sum of 250,000 French francs (FRF) is to be paid to the applicant.

7. Internal Displacement

The ECHR decisions in 2001 on cases of internal displacement did not differ much from earlier decisions. Most cases were solved by friendly settlements. 

Kemal Güven, Cemal Güven and Nurhayat Güven had complained that they had been victims of violations of Articles 3 (prohibition of degrading or inhuman treatment or punishment), 5, 6 (right to a fair trial), 8 (right to respect for private and family life), 13 and 14 (prohibition of discrimination) of the Convention and Article 1 of Protocol No. 1 (protection of property) on account of the destruction of their property by the security forces. 

The friendly settlement granted GBP 10,000 on an ex gratia basis to each applicant for any non-pecuniary or pecuniary damage, costs and expenses.

In a similar case 16 villagers accepted a friendly settlement against the payment of GBP 173,000 as compensation. Şevket İşçi was awarded GBP 15,000 for the loss of his home. In yet another case, 12 applicants: Kasım, Cemal, Sultan, Arife, Nuriye, Kemal, Ali Aziz, Yıldız, Songül, Gülbahar and Eser Aydın and Şirin Erenler-Aydın had complained of the disappearance of their husband and father and the alleged destruction by security forces of their family home, property and animals in Sarısaltık village in south-east Turkey. They relied on Articles 2 (right to life), 3, 5 (right to liberty and security), 6, 8 (right to respect for family life), 13 (right to an effective remedy), 14 and 18 (limitation on use of restrictions on rights) and Article 1 of Protocol No. 1 (protection of property).

The case was struck out following a friendly settlement in which GBP 68,000 inclusive of costs and expenses had to be paid on an ex gratia basis.

Case of Dulaş v Turkey

The decision was taken on 30 January. Zübeyde Ulaş (70) had alleged that her house in Çitlibahçe village of Hazro district (Diyarbakır) was set on fire by gendarmes on 8 November 1993. The Court agreed that Articles 3 (ill-treatment) and 8 (protection of private possession) of the European Convention on Human Rights had been violated and ordered Turkey to pay GBP 37,500 as compensation. The application had been lodged with the European Commission of Human Rights on 2 May 1994. Having declared the application admissible, the Commission adopted a report on 6 September 1999 in which it expressed the opinion that there had been violations of several Articles of the Convention and referred the case to the Court on 30 October 1999. The Court considered the facts as established in a hearing of witnesses by the Commission. 

The Court noted that the applicant did not approach any domestic authority with her complaints before introducing her application to the Commission. In fact, only after the Commission had asked Turkey for a statement on this case a public prosecutor took the testimony of Ms Ulaş on 10 October 1995. However, the prosecutor did not take any investigative step, before issuing a decision of non-competence and referring the case to an administrative council. Pointing at previous cases the Court ruled that the applicant had been denied an effective remedy for her complaints in breach of Article 13 of the Convention.

8. Freedom of Association

On 16 January a hearing was held on the ban of the Welfare Party (Refah Partisi = RP). Exactly three years before the Constitutional Court of Turkey had dissolved the RP on the ground that it had become a “center of activities against to the principle of secularism”. It also ordered RP's assets to be transferred to the Treasury. It further held that public statements of RP's leaders, and particularly of Necmettin Erbakan, Şevket Kazan and Ahmet Tekdal, made the party directly responsible for the unconstitutionality of its activities and decided, as an accessory penalty, to strip them of their office as members of parliament and debar them from holding certain other kinds of political office for five years. 

On 22 May 1998 the RP and the three leaders filed applications complaining of violations of Articles 9 (freedom of thought), 10 (freedom of expression), 11 (freedom of association), 14 (prohibition of discrimination), 17 (prohibition of abuse of rights) and 18 (limitation on use of restrictions on rights) of the European Convention on Human Rights and Articles 1 (protection of property) and 3 (right to free elections) of Protocol No. 1. The Court’s Third Section declared the applications partly admissible on 3 October 2000. After the hearing on 16 January the Court started its deliberations, which were held in private.

In a judgment delivered at Strasbourg on 31 July 2001 the European Court of Human Rights held, by four votes to three, that there had been no violation of Article 11 (freedom of assembly and association) of the European Convention on Human Rights and unanimously that no separate issues arose under Articles 9, 10, 14, 17 and 18 of the Convention and Articles 1 and 3 of Protocol No. 1. 

The Court considered that, when campaigning for changes in legislation or to the legal or constitutional structures of the State, political parties continued to enjoy the protection of the provisions of the Convention and of Article 11 in particular provided they complied with two conditions: (1) the means used to those ends had to be lawful and democratic from all standpoints and (2) the proposed changes had to be compatible with fundamental democratic principles. It necessarily followed that political parties whose leaders incited others to use violence and/or supported political aims that were inconsistent with one or more rules of democracy or sought the destruction of democracy and the suppression of the rights and freedoms it recognised could not rely on the Convention to protect them from sanctions imposed as a result.

The Court held that the sanctions imposed on the applicants could reasonably be considered to meet a pressing social need for the protection of democratic society, since, on the pretext of giving a different meaning to the principle of secularism, the leaders of the Refah Partisi had declared their intention to establish a plurality of legal systems based on differences in religious belief, to institute Islamic law (the Sharia), a system of law that was in marked contrast to the values embodied in the Convention. They had also left in doubt their position regarding recourse to force in order to come to power and, more particularly, to retain power.

The Court considered that even if States’ margin of appreciation was narrow in the area of the dissolution of political parties, since pluralism of ideas and parties was an inherent element of democracy, the State concerned could reasonably prevent the implementation of such a political programme, which was incompatible with Convention norms, before it was given effect through specific acts that might jeopardise civil peace and the country’s democratic regime.

9. Cases of Expropriation

A considerable number of applications decided by ECHR in 2001 concerned cases involving damages caused by non-payment or late payment of compensation for expropriations by governmental institutions. For instance, the case lodged by 21 villagers from Sinop and Samsun provinces on expropriation of their lads for dam construction by the State Water Institute along the Kızılırmak River in 1987 was decided on 5 June 2001. The case was lodged in 1991. ECHR decided that Protocol 1 Art.1 (protection of personal property) was violated. Not counting court fees, Turkey was ordered to pay USD 275,000 in total compensation to the applicants. 

Likewise, the ECHR decided on 20 applications from Turkey involving Protocol 1 Article 1 “protecting personal property.” The applicants had not been paid the expropriation fee for the construction of the Karakaya Dam on time and the late payment did not take inflation rate into account. The judgment included payment of compensation in USD 282,075 for pecuniary damages and USD 16,000 for non-pecuniary damages to the 20 applicants. 

ECHR 2001 Cases

	Application
	Judgment
	Violated Articles
	Compensation

	1. Dulaş
	30.01.01
	3, 8, 1/1, 13 and 25
	GBP 22.600 + 14.900

	24 files (74)
	30.01.01
	1/1
	

	26. Cihan
	30.01.01
	5
	FF 30.000 + 20.000

	27. Cankoçak
	20.02.01
	6/1
	FF 100.000 + 10.000

	28. Çiçek
	27.02.01
	2, 5, 3, 13
	GBP 60.000 + 10.000

	29. Ecer and Zeyrek
	27.02.01
	7/1
	$ 15.000 + 3.000

	30. Özel et al  (3)
	27.02.01
	1/1
	$ 183.956

	31. Alpay
	27.02.01
	1/1
	$ 75.000

	32. Gelgeç, Özdemir
	27.02.01
	3
	GBP 15.000

	33. Berktay (2)
	01.03.01
	3, 5, 13
	GBP 57.500 + 12.000

	34. Zana
	06.03.01
	6/1
	just satisfaction

	35. Çavuşoğlu 
	06.03.01
	3
	FF 75.000

	36-61 (25 appl.)
	10.04.01
	1/1
	(x1000).. + 79.777 +7.500

	62. Tanlı
	10.04.01
	2, 13
	GBP 68.755 + 9.760

	63. Akın
	12.04.01 
	5/3
	FF 30.000

	64. Şarlı
	22.05.01
	13, 34
	GBP 5.000 + 18.000

	65. Özata (6 persons)
	22.05.01
	5/3
	FF 180.000

	66. Kemal, Cemal & Nurhayat Güven
	
	(3)
	GBP 30.000

	68. Değerli
	22.05.01
	5/3
	FF 25.000

	69 Aygördü et al
	22.05.01
	3, 1/1 (idp)
	GBP x 50.000

	70. Ağgül et al 
	22.05.01
	3, 1/1 (idp)
	GBP x 90.000

	71. İnce et al (16)
	22.05.01
	3, 1/1 (idp)
	GBP x 33.000

	72. Şanlı and Erol
	22.05.01
	5/3
	FF 70.000

	73. Civelek et al
	22.05.01
	1/1
	$ 2.800

	74. Kısa et al 
	22.05.01
	1/1
	$ 42.900

	75. Altay
	22.05.01
	3, 5/3, 6/1
	FF 100.000 + 10.000

	76. Kortak 
	31.05.01
	5/3
	FF 30.000

	77. Akdeniz et al
	31.05.01
	2, 3, 13, 5/1, 34 
	GBP 502.340+49.100

	78. 20 files
	05.06.01
	1/1
	$ 247.559 + 6.000

	98. Koç
	05.06.01
	3, 5/3
	FF 51.000

	99. Ekinci
	05.06.01
	3, 5/3
	FF 48.000

	100. Gaganuş (4)
	05.06.01
	1/1
	$ 6.392 + 2.000

	101. Z.E.
	07.06.01
	5/3, 6
	FF 140.000

	102. Sürek 
	14.06.01
	6/1, 10
	$ 4.300

	103. Akman
	26.06.01
	2
	GBP 85.000

	104. Dindaroğlu 
	26.06.01
	6 (TEK)
	

	105-124.
	03.07.01
	1/1
	$ 298.075+6.000

	125. Kürküt
	10.07.01
	3, 5/3, 6
	FF 36.000

	126. Değer 
	10.07.01
	3, 5/3, 6
	FF 206.000

	127. Avcı 
	10.07.01
	3, 5/3, 6
	FF 206.000

	128. Orak 
	10.07.01
	3, 5/3, 6
	FF 203.000

	129. Boğa 
	10.07.01
	3, 5/3, 6
	FF 203.000

	130. Doğan 
	10.07.01
	3, 5/3, 6
	FF 206.000

	131.Parlak, Aktürk 
	10.07.01
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� The European Court of Human Rights (ECHR or the Court) was established in Strasbourg/France in 1959 to deal with alleged violations of the 1950 European Convention on Human Rights and Fundamental Freedoms (the Convention). On 1 November 1998 a full-time Court was established, replacing the original two-tier system of a part-time Commission and a Court. Turkey ratified the Convention in 1954, but accepted the right to individual petition only in 1987. In 1990 Turkey declared to respect the decisions by the ECHR as legally binding. Judgements of the Court can be followed at � HYPERLINK http://www.echr.coe.int ��http://www.echr.coe.int� 
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