PREFACE

If torture is habitual, widespread and deliberate it can be called systematic and institutional. Impunity is the inevitable result of systematic and institutional torture. If the mechanism of justice is not fair, effective, speedy and adequate to the gravity of the offence of torture, the offenders remain unpunished and the victim gets no justice.

Despite statements of zero tolerance against torture and some reforms, we can see that Turkey is far from punishing torture in the areas of the judiciary, administration and in practice. The book on impunity shows that it is not enough to declare zero tolerance against torture.

The study includes an analysis of laws that entered into force on 1 June 2005, which include the Penal Code, the Code of Criminal Procedures and the Law on Execution of Sentences, and the effect new legislation may have on impunity. Looking at the new legislation we can detect some backward steps which cast serious doubts on the declared zero tolerance of the government. 

Since 1990 the HRFT has published yearly reports on torture, drawing attention to important factors in the fight against torture. In the last period impunity has been the subject of these reports. In this book, "Torture and Impunity", all factors contributing to impunity have been evaluated. In many places examples provided by the Documentation Center of the HRFT have been included. 

The study does not differentiate according to the place where torture was applied. It can be in the street, at home, in prison or in connection with kidnapping. Regarding a policy of impunity the crime of torture was not divided according to the place, person or perpetrator. The only part of the study that is specific to one place are the prisons governed by certain rules laid out in the Law on the Execution of Sentences. Therefore, these provisions and their reflection in practice (examples) have been presented separately.

I want to thank Meryem Erdal who conducted this study and prepared the text for publishing, all staff that contributed and the Finnish Support Committee and the Finnish Psychological Association for their support of this project. 

Yavuz ÖNEN

President of HRFT
Preliminary remarks on the translation:
The English version of this report is not a literal translation. The Turkish text addresses an audience in Turkey which includes many experts engaged in discussion of further changes to existing legislation and the authorities to decide on legal reform. The English text was prepared with the intention to inform about past and current national legislation compared to international standards. 
In the absence of official translations, some new and old provisions have been translated literally, while other provisions have been summarized. The details of recommendations in the Turkish text have been narrowed to more general proposals.

The structure of both texts is identical, except for some chapters that have been combined. 
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I. TORTURE AND IMPUNITIY

The Merriam Webster Online Dictionary presents the following definition of impunity: "derived from Middle French impunité or Latin impunitat-, impunitas, while impune means without punishment, impunity means: exemption or freedom from punishment, harm, or loss". 

It is no surprise that impunity is observed in connection with torture. The aim and motive of torture is important. It is known that torture is applied in order to destroy self-confidence, split the physical and mental integrity of a person; and in the end intimidate the whole population. In defining torture, the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and other international instruments state inter alia: "torture… is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed…" Looking at the aim and target of torture, it is obvious that torture is a problem of the system. It develops out of and is protected by the system and thus becomes an institution. All institutions in the system are equipped for the administrative application of torture, its development and the protection of torturers and the officials behind it. 

Systematic and institutional torture indicates that torture is widespread and applied against everybody at any place and any time with the same methods. As far as methods of protecting the perpetrators are concerned, they are valid in any place of the country with the same means and mechanisms. Different suspects of torture in different provinces are exempted from punishment with the same reasoning. Systematic and institutional torture has resulted in a routine administrative practice of protection mechanisms.

In this sense we can speak of a relationship of cause and effect between torture and impunity. The reasons for torture and the reasons for impunity are the same. At least, the conditions for torture to be continuous and widespread are conditions that affect impunity. The reasons to create, strengthen and institutionalize impunity are identical to the reasons that make torture continuous and widespread. 

The aim behind impunity is to protect the system that creates torture in the person of the torturer. The intention is to keep the continuity of torture and to give the message that the system takes care of and protects the torturer. To achieve this goal all institutional means of the system are declared legitimate.

The laws are one of the most effective tools for it. The provisions in law broaden the opportunity for protection. Either there is no appropriate definition of the crime of torture or the punishment is not in relation to the crime. There may be obstacles to criminal procedures against or privileges for the law enforcement officials.
 Reforms to prevent torture are either not undertaken or if reforms are made, they are not implemented. At the institutional level there is a reluctance to adopt administrative sanctions such as termination of office or disciplinary punishment. In some instances torturers have even been promoted.

The mechanism of justice is the last piece in the chain of impunity. Justice for the torture victim is prevented by failing to conduct an effective investigation and prosecution and failing to apply a punishment. While implementing the laws the opportunities for interpretation and criminal procedures are used to establish positive impressions about the torturers.

The fight against torture is at the same time a fight against impunity. The prohibition of torture is absolute and the fight against it has to be directed towards eliminating all problems related to and damages created by it. Impunity is currently topical, since torturers are protected despite national and international laws against torture and despite the fact that torture is a crime against humanity. 

Impunity should not only be seen as a question of jurisdiction. The competences of the public authorities and institutions and the way these competences are used are also important. Looking at the phenomenon of impunity, medical subjects, disciplinary measures, the question of legal aid, the right to detain and question, possibilities of compensation, conditioned release, the system of execution of sentences, the right to a defense, independence of jurisdiction and similar factors have also to be taken into account. The system that includes the mechanism of justice via its institutions and practical behavior sets the climate for torture to function as an administrative practice and to be protected. 

From another perspective impunity is an exception to the principle of equality. It violates the expectation of punishment for a crime against humanity and equal treatment of perpetrators. If impunity is effective, the policies for the prevention of torture cannot be effective. If the policies for the prevention of torture are effective, it cannot be expected that impunity will be of great importance.

During the last years Turkey has carried out important legal reforms. In relation to the prevention of torture these reforms can be seen as an improvement but certainly cannot be called sufficient. In addition, these reforms have not been internalized and have not created a change of mind. Combined with forgotten areas of reform, the amendments have largely disappointed. It is not possible to say that the reforms have been effective in preventing torture and impunity.

The Documentation Center of the HRFT followed 41 trials against torturers during 2003. Most of these cases related to incidents from previous years. During the year 18 trials concluded. In four cases decisions were made that the time limit had been exceeded; in one case the sentence was commuted to a fine; in 2 cases the sentences were suspended; in one case the defendants benefited from the law on conditional release; four cases ended in acquittal; in two cases decisions were made not to prosecute and in just four cases sentences were passed. That is 22.3 percent of all cases.

According to the findings of the General Directorate of Criminal Registration and Statistics within the Justice Minister, the percentage of convictions in all penal cases was 45.5 percent on average for all penal cases in 2003. That is twice as much as in trials related to torture. Unfortunately, there are no figures for 2004 and 2005 but there are indications that nothing much changed after the reforms of law.

In practice the provisions that torture trials cannot end in suspension of sentences or be commuted to fines have not had any effect. In addition, the length of the trials often results in decisions that the time limit has been exceeded. Despite serious efforts by torture victims they have remained unable to get justice.  

According to the findings of the General Directorate of Criminal Registration and Statistics within the Justice Minister the average time that passed between the prosecutor starting an investigation and the court reaching a verdict was 833 days in 2003. At the Court of Cassation the cases are terminated in 283 days on average. For torture cases the Court of Cassation needs 377 days on average.

Despite provisions that trials against torturers count as urgent matters and that hearings have to take place at intervals of no more than one month, there has been no speeding up of these trials. There are still many cases that result in a decision that the time limit for a punishment has been exceeded. For instance, on 11 November 2004 Istanbul Heavy Penal Court 7 turned down the case against 9 police officers on trial for having tortured 15 political prisoners in 1997. In the first round it had convicted four police officers but the Court of Cassation had overturned the verdict, and in November 2004 the time limit for punishment elapsed. 

Here it should be mentioned that the reforms in 2003 to speed up the trials against torturers were not included in the current Code of Criminal Procedures. This is certainly a backward back in the fight against impunity. 

Another form of impunity lies in  the fact that, even if verdicts of guilt are passed, the sentences are commuted to fines. The changes introduced in 2003 prohibiting this practice were not included in the Code of Criminal Procedures that entered into force on 1 June 2005. 

Some progress was made in the current Penal Code that entered into force on 1 June 2005. However, a new type of offence was included that provides for the possibility of avoiding high sentences: the offence of torment requires lower sentences than that of torture or ill-treatment. 

The current Penal Code includes the possibility of terminating trials against torturers by specifying a time limit to such trial. Crimes against humanity should in fact have been exempted from a time limit.  

Just before the huge legal changes in the Penal Code, the Code of Criminal Procedures and the law on execution of sentences entered into force, another law was passed on 25 May 2005. Law 5353 also entered into force on 1 June 2005 and broadened the rights of the law enforcement officials by removing certain powers from the prosecutor. All these are steps back from the reforms started with the attempt to join the European Union. 
An additional element in support of impunity lies in the provision that a civil servant will not be punished if s/he carries out a definite order which is nevertheless against the law if s/he has done nothing wrong. This provision is contained in paragraph 3b of Article 223 of the current Code of Criminal Procedures (Law 5271) as amended by Law 5353 of 25 May 2005. Not only leaving the perpetrator unpunished this also enables the superior to give orders in violation of the law. The new provision is not only a violation of the Constitution, it is also a violation of international provisions such as the UN Anti-Torture Convention which provides that torture cannot be justified by saying that an order by a senior official was carried out by a junior official. Article 2(3) of the UN CONVENTION AGAINST TORTURE and Other Cruel, Inhuman or Degrading Treatment or Punishment provides "An order from a superior officer or a public authority may not be invoked as a justification of torture."

One of the most criticized provisions concerning impunity in the past was the necessity to get administrative permission for the prosecution of torture incidents. This provision had been part of Article 154 of the former Code of Criminal Procedures but was lifted in 2003 within the harmonization laws. Now it has been reinstated in the new legislation as well. 

The current Code of Criminal Procedures also extended the scope of legal aid. However, shortly before new legislation entered into force, the 25 May 2005 law added a new mechanism of "being banned from legal aid". It is important that this provision was introduced particularly in connection with cases under the Law to Fight Terrorism. Defense lawyers in these cases are treated as "potential criminals" or even "members of illegal organizations". Since these defense lawyers represent a large number of torture victims, the new provision is likely to deter lawyers from filing complaints.

Another change that was made before the new legislation entered into force concerned the obligation to notify the detainee immediately of his/her rights. The new laws have postponed this obligation to the time after the necessary precautions have been taken. This means that for a certain time the detainee will not be informed of his/her rights, relatives will not be informed and s/he will be under threat of torture.

The current Code of Criminal Procedures provides for a maximum length of custody in ordinary cases of 24 hours. An amendment added the time of being transferred to court (not more than 12 hours). The maximum length of custody for crimes that had to be tried at State Security Courts (now under another name) was set to be 48 hours. 

The medical reports needed to document torture play a key role in impunity. The problems related to legal provisions and their implementation in connection with medical reports has continued. Neither the Code of Criminal Procedures nor the Regulation on Detention and Interrogation or other regulations considered that the consent of the individual is necessary for a medical examination or the taking of samples from the body. Confidentiality of medical reports and examination has not been fully respected. Several elements violate the principles of the Istanbul Protocol on medical examinations and professional ethics.

Under the pretext of security of the physician members of the law enforcement officials are allowed to attend medical examinations. The report on the initial examination is handed over to the law enforcement officials, while further reports have to be forwarded to the prosecutor's office in a closed envelope. In cases where the physician detects traces of torture s/he is obliged to notify the prosecutor. 

On the one hand physicians are obliged to denounce the offence of torture to the public prosecutor; on the other hand it is counted as an offence if a physician does not notify the responsible institutions if s/he gets information of a crime.

The current Code of Criminal Procedures dropped the provision that permitted demands for compensation during a trial against torturers. There was also no development on the possibility of demanding the sum of compensation awarded to a torture victim from the perpetrators. The possibility only exists if the officer is found to have purposefully committed and offense rather than having committed it out of negligence.

It has been observed that there is strong resistance to opening disciplinary investigations or prosecutions. In almost all cases no need was seen for a punishment. This alone can be seen as an effective policy of impunity. The suspected officers are not punished and in some cases are even promoted. Officers suspected of torture get legal aid provided directly by the Ministry of the Interior.

Public prosecutors seem to be determined not to use their right to inspect cells of custody, registration of detentions, etc. Should there be an inspection, it hardly goes any further than to sign a note that such a visit has been conducted. In relation to the investigation of torture claims, prosecutors seem to be reluctant to collect evidence, listen to the victim and witnesses and protect them against threats. 

On the contrary, it can often be observed that complainants are accused of "resistance against officers on duty". In these cases arrest warrants are issued, even if this is not necessary. This form of counter charges as a deterrent against torture complainants has been used widely during the recent past. It has almost become a routine habit.

The inspection of places of detention by an independent, impartial and effective body has been one of the major problems in relation to torture and impunity. The human rights boards that were established under the Prime Ministry cannot be called effective and independent because of the way their members are chosen, their duties and competences and their working methods are described. Usually the governor (or assistant governor) who is at the same time the superior official to the law enforcement officials report at a provincial or district level, heads the human rights board and most of the members are civil servants. 

Looking at recent reforms, it is not possible to call the developments decisive. In the laws backward steps have been taken. Officials have continued to resist the implementation of reforms. In this sense, the expression of zero tolerance against torture cannot be called honest. As long as there is no effective fight and determination to solve the aspects inherent to the system which supports torture and impunity, people will not be safe from torture and victims will not see justice.

II. PROHIBITION OF TORTURE AND IMPUNITY

The Fight against Impunity

Commenting on the Rome Statute of the International Criminal Court the official UN website presented arguments for the establishment of such a court under various headings.
 The general statement reads: "One of the primary objectives of the United Nations is securing universal respect for human rights and fundamental freedoms of individuals throughout the world. In this connection, few topics are of greater importance than the fight against impunity and the struggle for peace and justice and human rights in conflict situations in today's world. The establishment of a permanent international criminal court (ICC) is seen as a decisive step forward. The international community met in Rome, Italy, from 15 June to 17 July 1998 to finalize a draft statute which when ratified, will establish such a court."
Since torture is a crime against humanity the rules established for trials at the International Criminal Court should also apply here:

- no time limit (statute if limitations)
- no amnesty

- the international court will deal with all cases that national states are unwilling to bring to justice.

International as well as national legislation has made the prohibition of torture absolute. Even though actions of Cruel, Inhuman or Degrading Treatment or Punishment are also covered in the treaties, no clear definition of such acts has been made. 

Article 6 of the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment which the UN General adopted on 9 December 1988, reads "No person under any form of detention or imprisonment shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. No circumstance whatever may be invoked as a justification for torture or other cruel, inhuman or degrading treatment or punishment." 
The interpretation of the Article states:
"The term 'cruel, inhuman or degrading treatment or punishment' should be interpreted so as to extend the widest possible protection against abuses, whether physical or mental, including the holding of a detained or imprisoned person in conditions which deprive him, temporarily or permanently of the use of any of his natural senses, such as sight or hearing, or of his awareness of place and the passing of time. "
As stated in Article 2(2) of the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (in short: the UN CAT) "No exceptional circumstances whatsoever, whether a state of war or a threat or war, internal political instability or any other public emergency, may be invoked as a justification of torture." This makes the prohibition of torture absolute.
1. Prohibition of torture in international conventions to which Turkey is a State Party

The prohibition of torture is found in a number of international human rights and humanitarian treaties and is also regarded as a principle of general international law. The prohibition of torture is also considered to carry a special status in general international law, that of jus cogens, makin it a 'peremptory norm' of general international law. General international law is binding on all states, even if they have not ratified a particular treaty. Rules of jus cogens cannot be contradicted by treaty law or by other rules of international law.

The prohibition of torture is found in Article 5 of the Universal Declaration of Human Rights (1948) and a number of international and regional human rights treaties. The vast majority of states have ratified treaties that contain provisions that prohibit torture and other forms of ill-treatment. These include: the International Covenant on Civil and Political Rights (1966) and the European Convention on Human Rights (1950).

A number of treaties have also been drawn up specifically to combat torture. These are (inter alia):

· the UN Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984 (UN CAT) 

· the European Convention for the Prevention of Torture and Inhuman and Degrading Treatment or Punishment 1987 (the European Convention).

The absolute prohibition of torture and ill-treatment is underlined by its non-derogable status in human rights law. There are no circumstances in which states can set aside or restrict this obligation, even in times of war or other emergency threatening the life of the nation, which may justify the suspension or limitation of some other rights. States are also restricted from making derogations which may put individuals at risk of torture or ill-treatment - for example, by allowing excessive periods of incommunicado detention or denying a detainee prompt access to a court. This prohibition operates irrespective of circumstances or attributes, such as the status of the victim or if he or she is a criminal suspect, upon the crimes that the victim is suspected of having committed.

State officials are prohibited from inflicting, instigating or tolerating the torture or other cruel, inhuman or degrading treatment or punishment of any person. An order from a superior officer or a public authority may not be invoked as a justification for torture. States are also required to ensure that all acts of torture are offences under their criminal law, establish criminal jurisdiction over such acts, investigate all such acts and hold those responsible for committing them to account.

Torture and other ill-treatment of any person in the power of another party are also banned as a war crime under the laws of armed conflict (humanitarian law). The prohibition against torture in humanitarian law is expressly found in Common Article 3 of the Geneva Conventions and in various provisions of the four Geneva Conventions, including the grave breaches provisions, and the Additional Protocols of 1977. Torture is also considered to be a crime against humanity when the acts are perpetrated as part of a widespread or systematic attack against a civilian population, whether or not they are committed in the course of an armed conflict. Thus, for example, Article 7 of the Rome Statute of the International Criminal Court (ICC) includes torture and rape within the Court's jurisdiction. 

1.1. The UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984 (UN CAT)

Article 1 of the UN CAT carries the following definition of torture: "For the purposes of this Convention, torture means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions."

Turkey ratified the UN CAT on 21.04.1988. In practice courts in Turkey have quoted the Convention but mainly as justification not to convict police officers of having inflicted torture.

On 6 January 2004 Izmir Penal Court 9 passed its verdict on the police officer Seyfi Uysal on trial for having beaten Yusuf Ertekin in the State Hospital in Izmir-Alsancak on 27 September 2002. The Court acquitted the defendant stating that the act of the police officer did not comply with the definition of ill-treatment in the UN CAT. (Example provided by the Documentation Center of the HRFT)
Article 4 of the UN CAT is important in relation to impunity. It states: "1. Each State Party shall ensure that all acts of torture are offences under its criminal law. The same shall apply to an attempt to commit torture and to an act by any person which constitutes complicity or participation in torture. 2. Each State Party shall make these offences punishable by appropriate penalties which take into account their grave nature."

On 18 December 2002 the UN General Assembly adopted an Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. The Optional Protocol considered the foundation of an international committee for the prevention of torture and encouraged national governments to establish national bodies for the prevention of torture. The Protocol was opened for signature and ratification on 4 February 2003. Turkey signed the Protocol on 14 September 2005.

1.2. The European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment

The European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment was opened for signature on 26 November 1987 and entered into force on 1 February 1989 after ratification of a sufficient number of State parties. Turkey signed the Convention on 11 January 1988 and ratified it on 1 February 1988. This Convention provides for a committee for the prevention of torture and other forms of cruel, degrading and inhuman treatment or punishment.  

According to Article 1 of the Convention, the Committee (short CPT) shall by means of visits, examine the treatment of persons deprived of their liberty with a view to strengthening if necessary, the protection of such persons from torture and from inhuman or degrading treatment or punishment. According to Article 29, the State parties are obliged to open the places in which its citizens are deprived of their liberty to the Committee. The Convention institutionalized the possibility of inspections in a certain region (Europe).

1.3. Prohibition of torture in general treaties

On 4 June 2003 Turkey ratified the International Covenant on Civil and Political Rights of 1976. Article 7 expresses the prohibition of torture. On 23 March 1976 the Optional Protocol to the International Covenant on Civil and Political Rights entered into force. The Protocol introduced the possibility of individual complaints. Turkey signed the Protocol on 3 February 2004 but has not ratified it yet.

The European Convention on Human Rights (ECHR) entered into force on 3 September 1953. Article 3 concerns the prohibition of torture. Turkey signed the ECHR on 4 November 1950 and ratified it on 3 September 1954. Article 19 of the ECHR introduced the right to individual complaints, which at the beginning had to be tabled with the European Commission on Human Rights and since Protocol 11 with the European Court of Human Rights (ECoHR). The judgments of the ECoHR only have an effect if the State party has recognized the competence of the Court (Article 25).  

Turkey ratified Article 25 in January 1987 but with reservations concerning the competence of the Court. On 22 January 1990, Turkey made a declaration recognizing as compulsory ipso facto and without special agreement the jurisdiction of the European Court of Human Rights in all matters concerning the interpretation and the application of the European Convention on Human Rights which relate to the exercise of jurisdiction performed within the boundaries of the national territory of the Republic of Turkey.

1.4. The place of international conventions in national legislation

Article 90 of the 1982 Constitution (as amended in 2001) provided: "International agreements duly put into effect carry the force of law. No appeal to the Constitutional Court can be made with regard to these agreements on the grounds that they are unconstitutional."

Article 90(5) of the 1982 Constitution (as amended on 22 May 2004) provides: "International agreements duly put into effect bear the force of law. No appeal to the Constitutional Court shall be made with regard to these agreements on the grounds that they are unconstitutional. In case of contradiction between international agreements regarding basic rights and freedoms approved through proper procedure and domestic laws, due to different provisions on the same issue, the provisions of international agreements shall be considered." 

Though different in its wording the provision of Article 90 of the Constitution is a clear indication that all international treaties to which Turkey is a State Party count as national law and are binding for the courts in Turkey.
III. The prohibition and crime of torture in national law

The Constitution of 1982 contains the prohibition of torture in the last two sentences of the first paragraph of Article 17: "No one shall be subjected to torture or ill-treatment; no one shall be subjected to penalties or treatment incompatible with human dignity."

Similar provisions had been included in previous Constitutions. In the Constitution of 1876 it was Article 26; in the Constitution of 1924 it was Article 73, and in the Constitution of 1961 it was Article 13 (paragraphs 3 and 4). 

1. The Turkish Penal Code 765

The Penal Code (Turkish Penal Code: TPC) 765 entered into force on 1 March 1926. It was amended several times until it was replaced by the Penal Code (Law 5237) which entered into force on 1 June 2005.

Two provisions of Law 765 provided for punishment in case of torture (Article 243) or ill-treatment (Article 245). Both offences were entitled "bad treatment of civil servants against citizens". Some other provisions have been used in connection with incidents of torture. In case that torture resulted in the death of a person Article 452 TPC (unintentional killing) was applied or if bodily harm was concerned Article 456 TPC was used in connection with Article 243 TPC. The second paragraph of Article 243 TPC included the reference to these provisions.

In other instances different provisions of the Penal Code could be used, even if the actual offence included torture or ill-treatment. In some cases Article 230 TPC would be applied (negligence of duty) and in other cases Article 240 TPC could be applied for the offence of misconduct of duty. Even though the number of cases raised in connection with rape in detention is very low, in such a situation either Article 243 TPC or Articles 414-416 TPC (rape) could be used. Article 354 TPC that provides for punishment in case of wrongful reporting has also be used in connection with trials launched upon torture complaints.

The first paragraph of Article 243 TPC restricted the offence of torture or cruel, inhuman and degrading treatment to acts aimed at eliciting confession to a crime or in cases of victims or witnesses aimed at influencing the decision to make certain statements or complaints. The maximum sentence was eight years' imprisonment. Related to the definition of torture, Article 243 TPC only provided for punishment for a limited kind of torture. 

In the first place, torture could only be considered if the act was carried out during official interrogation. Provisions that would punish acts of torture outside official detention or official interrogation did not exist in Law. 765. In 1999 the scope of potential victims was broadened to include the complainant and witnesses.

The scope of the second paragraph in Article 243 TPC does not comply with the gravity of the crime of torture. Article 452 TPC was applied only for acts of unintentional killing, and Article 456 for bodily harm. Sentences of eight to 15 years' imprisonment in Article 452 TPC and between five and 10 years' imprisonment in Article 456 TPC would be increased by one third to one half if the act resulted in loss of limbs or serious bodily harm. Article 448 to 450 TPC that provide for punishment for acts of killing would not be applied. In applying Article 452 TPC it was accepted that the intention was not to kill but to secure a confession. In other words, the intention was not torture. 

However, torturers are aware that death or serious injuries can be the result of their acts. In addition, torture is not only applied with the intention to get a confession but as a kind of punishment. By assuming the role of punishers and executors, torturers may even wish that the person is killed (executed). The current Penal Code carries a provision on deaths in custody.

Article 245 TPC provided for sentences of three months to five years' imprisonment if civil servants entitled to use force or other law enforcement officers resorted to bad treatment or imposed suffering on others beyond the orders of superiors and other rules.

The need for Article 245 TPC arose because incidents of torture without the intent to extract a confession would not have been punishable otherwise. On the other hand, the offence described in Article 245 TPC is not clearly identified as an act of torture. Because of the missing definition, this Article was a matter of interpretation by prosecutors and judges. A decision of the Court of Cassation from October 1987 was frequently used to differentiate between torture and ill-treatment. Victims who possessed a medical report certifying seven or less days of inability to work were regarded as having been ill-treated. Victims who had been unable to obtain a medical report had no chance of having their torturers brought to justice.

In practice Article 245 TPC was more often used than Article 243 TPC. The figures of the General Directorate of Criminal Registration and Statistics within the Justice Minister indicate that for every four trials under Article 245 TPC there was one trial under Article 243 TC.

On 11 January 2003 one paragraph was added to Article 245 TPC providing that sentences passed under Articles 243 or 245 TPC could not be commuted to fines, be made conditional or be suspended. This important provision against impunity was not included in the current Penal Code of 2005.

2. The crime of torture in the current Penal Code (Law 5237)

The current Turkish Penal Code passed on 26 September 2004 as Law 5237 entered into force on 1 June 2005. Like the former Penal Code (Law 5237) it included the offence of torture and ill-treatment but added the offence of torment (eziyet). Contrary to the former Penal Code, the Articles against torture and ill-treatment (Articles 94 and 95 in the current Penal Code) were included in the chapter on offences against persons and not against the State. This appears to be more logical.

The relevant three Articles have a separate chapter entitled "Torture and Torment". Article 94 reads:

(1) A civil servant who carries out actions against a person which lead to bodily or mental pain not compliant with human dignity, that influences his/her ability to react or his/her will, or is degrading, will be punished with imprisonment of between three and 12 years.

(2) If the offence is committed 

a) against a child, or someone unable to defend him or herself bodily or mentally, or against a pregnant woman,

b) against a lawyer or another civil servant because of his/her duty

a sentence of between eight and 15 years' imprisonment will be passed.

(3) If the offence is committed in the form of sexual abuse a sentence of between ten and 15 years' imprisonment will be passed.

(4) Another individual who participates in this offence will be punished as a civil servant.

(5) The offence being committed through negligence will not constitute a reason for reduction of the sentence.

Article 95 carries the heading "aggravated torture because of its result". It reads:

(1) If the offence of torture leads to the victim

(a) suffering from permanent weakening of one of his/her senses or organs,

(b) permanently having difficulties in speaking,

(c) having facial scarring,

(d) having his/her life endangered,

(e) where a woman, having a premature birth,

the above mentioned sentence will be increased by one half.

(2) If the offence of torture leads to the victim

(a) suffering from an illness that s/he cannot recover from or being left in a vegetable state,
(b) losing one of his/her senses or organs,

(c) losing the ability to speak or have children,

(d) suffering permanent disfigurement,

(e) where a woman, having a miscarriage

the above mentioned sentence will be doubled.

(3) If the offence of torture leads to fractures the sentence will be between 8 and 15 years' imprisonment according to the degree the fractures affect the living functions.

(4) If death occurs as a result of torture a sentence of aggravated life imprisonment will be passed.

The new provisions are an improvement because the maximum limits of sentences were increased, sexual torture and torture against children and women were counted as reasons for an increased sentence and torture resulting in death a sentence befitting the gravity of the crime.

Yet it cannot be said that the new provisions are sufficient for ending impunity. 

The perpetrators are restricted to civil servants, so that persons acting in an official manner or on official orders are exempted. The aims of torture are not mentioned. Previously only one intention mentioned in the UN CAT was mentioned. The lack of a definition in the new version cannot be interpreted as including all aims.

The criteria for torture remain unclear. It appears that wordings such as "not compliant with human dignity" or "degrading" are open to being used to limit acts which are termed torture. Torture has not been defined. However, Article 90 of the Constitution provides that international conventions carry force over national legislation.

In particular the lower limits of sentences for the offence of torture do not comply with the gravity of the crimes, for example, the sentences for theft or looting are higher than sentences for torture. The lower and upper limits of sentences range very widely. Since judges tend to pass sentences according to the lower limits, the expected sentences will remain at a pretty low level. The lower limits have been set at a level that makes it possible to suspend a sentence. 

There was no lower limit for the crime of torture in the former Penal Code. Therefore, judges used to take one year's imprisonment as the lower limit. Compared to this, the determination of a lower level can be called a step in the right direction but not satisfactory. According to Article 21 of Law 5237 on the question of intent, a reduction of the lower limit by one third is possible so that the sentence can be suspended. This development is in contrast to the reforms of 2003 that provided that sentences passed in trials against torturers could not be suspended.

The new provision does not include the possibility of sanctions by temporary or permanent suspension of duty. This had been possible under the former Penal Code, even though judges rarely made use of this possibility. 

The distinction between torture and torment (see below) resembles the separation of torture and ill-treatment in the former Penal Code. In the past the choice was usually made for less severe methods. This time a new wording has been chosen (torment) and, while the offence of ill-treatment can only be punished if the perpetrator is someone entitled to use arms, the offence of torment can be punished in any case. Had the intention been to punish acts of officials against individuals, this could have been stressed accordingly.

Despite international standards to the opposite, sentences imposed for torture as a crime against humanity have been left open for suspension. Since the maximum length of imprisonment has increased, the limit for lapse of time has increased but still exists. Similar to the offences of genocide and other crimes against humanity no time limitation should be set on the possible prosecution of torture.

Article 96 carries the heading "torment" and reads:

(1) A person who carries out an act leading to torment of someone will be sentenced with imprisonment of between two and five years.

(2) If the above described offence is committed 

a) against a child or someone unable to defend him or herself bodily or mentally or against a pregnant woman,

b) older or younger relatives, father or mother or the partner

the person will be sentenced with imprisonment between three and eight years.

Like torture the newly introduced offence of "torment" has not been defined. It is left to the interpretation as to which kind of act will fall under Article 94 or Article 96 of Law 5237. In each case the prosecutors and the judges will make the decision on what provision should be applied.

During the debate of the current Penal Code some academics argued that Article 96 TPC was reserved for civilians; this is certainly too wide an interpretation. It will be left to the discretion of prosecutors and judges which provision they apply in which case. A similar distinction existed between Articles 243 and 245 of the former TPC, since the first provision only referred to situations of interrogation aimed at getting a confession. Even though many cases carried all elements of torture, prosecutors and judges preferred to use the charge of ill-treatment. Thus if convicted, most perpetrators got off with lower sentences.

Like Article 94 of Law 5237, Article 96 also carries no prohibition against commuting the sentences to fines or suspending them, a condition that had been introduced in the former penal in 2003. In other words, one important element of impunity that had been removed in 2003 has been introduced again.

The sentences for torment are very low and if as before, most cases of torture are interpreted as torment not only will the sentences remain low but the possibilities to suspend the sentences increase and the limits for exceeding the time limit will be lower.

IV. FACTORS AFFECTING IMPUNITY IN CRIMINAL INVESTIGATIONS

1. Authority to apprehend and detain

In situations of intense torture allegations where impunity prevails it is not possible to speak of the authority to apprehend and detain being carried out according to international standards and in compliance with human rights. All international treaties agree that the freedom of individuals can only be restricted in exceptional cases. In order that the freedom of a person is not restricted arbitrarily, certain rules have been introduced. One of the first is that such a decision must be open to revision by a judge. In any case, the restriction of freedom must be determined in law.

The security forces have the right to apprehend and detain someone under the claim of having committed a crime. Detention means the status for the time of being deprived of one's liberty. 

The principles for apprehension are laid out in the Constitution, the Code of Criminal Procedures, the Law on Duties and Rights of the Police and the Regulation on Apprehension, Detention and Interrogation.

The critical point is the fact that the law enforcement officials were given the right of detaining persons without a prosecutor's or judge's order. The general rule is that a warrant for apprehension or arrest should exist. But the exceptional rule of "catching in the act" and "danger in delay" equips the security forces with the right to detain a person without a judicial order. However, the Code of Criminal Procedures as well as relevant regulations include the possibility to appeal against such a measure to a judge.

Article 19 of the Constitution on "Individual Liberty and Security" (as amended on 17 October 2001) reads:

"Everyone has the right to liberty and security of person. 

No one shall be deprived of his or her liberty except in the following cases where procedure and conditions are prescribed by law: Execution of sentences restricting liberty and the implementation of security measures decided by court order; apprehension or detention of an individual in line with a court ruling or an obligation upon him designated by law; execution of an order for the purpose of the educational supervision of a minor or for bringing him or her before the competent authority; execution of measures taken in conformity with the relevant legal provision for the treatment, education or correction in institutions of a person of unsound mind, an alcoholic or drug addict or vagrant or a person spreading contagious diseases when such persons constitute a danger to the public, apprehension or detention of a person who enters or attempts to enter illegally into the country or for whom a deportation or extradition order has been issued. 

Individuals against whom there is strong evidence of having committed an offence can be arrested by decision of a judge solely for the purposes of preventing escape, or preventing the destruction or alteration of evidence as well as in similar other circumstances which necessitate detention and are prescribed by law. Apprehension of a person without a decision by a judge shall be resorted to only in cases when a person is caught in the act of committing an offence or in cases where delay is likely to thwart the course of justice; the conditions for such acts shall be defined by law. 

Individuals arrested or detained shall be promptly notified, and in all cases in writing, or orally when the former is not possible, of the grounds for their arrest or detention and the charges against them; in cases of offences committed collectively this notification shall be made, at the latest, before the individual is brought before a judge. 

The person arrested or detained shall be brought before a judge within at the latest forty-eight hours and in the case of offences committed collectively within at most four days, excluding the time taken to send the individual to the court nearest to the place of arrest. No one can be deprived of his or her liberty without the decision of a judge after the expiry of the above-specified periods. These periods may be extended during a state of emergency, under martial law, or in time of war. 

The arrest or detention of a person shall be notified to next of kin immediately. 

Persons under detention shall have the right to request trial within a reasonable time or to be released during investigation or prosecution. Release may be made conditional to the presentation of an appropriate guarantee with a view to securing the presence of the person at the trial proceedings and the execution of the court sentence. 

Persons deprived of their liberty under any circumstances are entitled to apply to the appropriate judicial authority for speedy conclusion of proceedings regarding their situation and for their release if the restriction placed upon them is not lawful. 

Damage suffered by persons subjected to treatment contrary to the above provisions shall be compensated by the State with respect to the general principles of the law on compensation." 

Parallel to international treaties, the Constitution includes exceptions from the rule of liberty. Detailed regulations have been left to specific laws. In practice, the public institutions have always tended to make the exception the rule and ignore the restriction of exceptional competences.

1.1. The right to apprehend and detain in Law 1412

In the former Code of Criminal Procedures (Law 1412) the rules for apprehension in cases of crimes were set out in Article 127. In cases that someone supposedly tried to escape or where identity could not be established anyone had the right to apprehend him/her temporarily. If a public prosecutor or the superior of the security forces could not be contacted, persons against whom an arrest warrant existed, or if there was a danger in delay persons could be apprehended. Most apprehensions were carried out under this provision. The interpretation of the exception was left to the initiative of the law enforcement officials. This resulted in restrictions of rights and freedoms and illegal and arbitrary measures.

The rule was that the prosecutor was notified very late or not at all. In a way, the competence of the prosecutor was handed over to the security forces. The Code of Criminal Procedures did not ask for a judge's order for apprehension, although the Constitution had introduced the rule that in case of apprehension a judge's order should exist. The register of the security forces was kept at their disposal. Many complaints concerned incorrect date and time of registration.

Mehmet Cuya, living in the Bahcelievler quarter of Bingöl, was detained on 6 March 2004 under suspicion of robbery. Although the victim of the robbery could not identify him, he was taken to the second floor of Bingöl Police HQ, he was blindfolded, stripped naked, hosed with ice-cold water and threatened with rape. His testicles were squeezed and he was beaten with a truncheon on his genitals. The painful torture continued for about 10 minutes; and lasted with breaks altogether 40-50 minutes. Afterwards he was taken to a hospital. During the examination the police officers did not leave the room. Therefore, Mehmet Cuya did not dare to inform the physician of his torture. Later he was taken back to police headquarters and forced to sign some papers. Although he was detained at 8.30am the detention was registered as 11.30am. He spent 17 hours in detention. (Example provided by the Documentation Center of the HRFT)

In a large proportion of cases the problem with arbitrary detentions arose from the fact that the public prosecutors did not make use of their rights under Article 153 and 154 of Law 1412. Article 153 of Law 1412 provided that as soon as the prosecutor was informed of a possible crime s/he had to investigate the case in order to establish whether charges should be brought or not.

Article 154 of Law 1412 provided that the prosecutor could ask the civil servants for any information necessary for the investigation. On 18 November 1992 the second paragraph of the Article was changed to the effect that civil servants were obliged to forward any information on the incident and the person in custody and the way the person/s was/were treated to the prosecutor.

In a sense the police officers were declared assistants to the prosecutor and the prosecutor was entitled to carry out any kind of control. In practice the prosecutors left their competences to the security forces. Although they had the right to start an investigation against police officers found to have neglected their duties, in practice the prosecutors did not dare to do so.

1.2. The right to apprehend and detain in Law 5271

The principles on apprehension and detention according to the current Criminal Procedure Code (Law 5271) carry the title "Apprehension and Detention". Article 90 of Law 5271 provides that apprehensions can be made by anyone if the person is caught in the act of the crime and if s/he might escape or their identity might not be established. 

There are several dangers in giving the right to apprehend to anyone, since this is a technical procedure that requires knowledge of the law and legal obligations. During the first half of 2005 several attempts at "lynch law" were observed in Turkey. People put themselves not only in the place of the police but also the courts in attempting to punish others for what they believed to be a crime.

The deprivation of liberty should be restricted to the order of a judge.

The authority of the law enforcement officials to apprehend persons is defined in the second paragraph of Article 90 of Law 5271. In case that an arrest or detention warrant is needed and there is danger in delay and if they cannot contact a prosecutor or their superiors, law enforcement officials can apprehend persons.

There is no difference in the authority of the law enforcement officials to apprehend persons between the former Code of Criminal Procedures and the current Criminal Procedure Code.

Only one exception to the rule was made: for certain offences complaints have to be made before the suspect is detained. If the victim is a child, a disabled person or someone who cannot look after him/herself, the police may apprehend a suspect during the act.

According to law, the apprehended person has immediately to be informed of his/her rights. Shortly before the current Criminal Procedure Code entered into force, on 22 May 2005, Law 5353 introduced the possibility to postpone informing apprehended persons of their rights if they were trying to escape or where there was a danger that they might harm somebody. This was included as a general rule in the new legislation in the formulation that the information on rights is done after the law enforcement officials have taken the necessary precautions.

Law 5353 also changed an important provision in paragraph 5 of Article 90. According to this provision the prosecutor is informed of the detention and the law enforcement officials act according to the orders of the prosecutor. In the original Law 5271, the apprehended person had to be taken to the prosecutor who had to decide on detention. 

Both changes to the intended reform were enacted according to the wish of the security forces and must be considered a serious step backwards for the rights of prisoners.

One additional form of deprivation of liberty was introduced as Article 74 of Law 5271 according to Article 19 of the Constitution. Suspects believed to be mentally ill can on a judge's order be taken under medical observation if an expert physician has recommended it and the prosecutor and defense have been heard.

The fourth paragraph of Article 91 of Law 5271 provides that the detainee or his legal representative including relatives of first degree can appeal to the judge against a written order of the prosecutor to prolong the time in custody. The judge will decide within 24 hours according to the file.

The current Criminal Procedure Code has introduced the prohibition of renewed detention on the same charges once release has been ordered, unless there is new evidence.

1.3. Authority to apprehend and detain under the Regulation on Apprehension, Detention and Interrogation

The Regulation on Apprehension, Detention and Interrogation is one of the provisions that were renewed on 1 June 2005. The first version had been introduced on 1 October 1998. Article 5 of the 1998 Regulation contained details on the authority to detain. The persons to be apprehended on orders of a judge, a prosecutor or by the law enforcement officials, or by anyone in the act, were described in detail. 

The second paragraph of Article 6 proscribed that the prosecutor had to be notified immediately of any apprehension. The law enforcement officials were advised to take the person to the unit of detention within the shortest time possible. This expression left more room to arbitrary detentions than the formulation "immediately". Paragraph 5 of Article 6 provided that the captured person had to be informed of his/her rights immediately.

On 18 September 2002, paragraphs 5 to 7 of Article 5 of the 1998 Regulation were changed. The duty to inform the detainees of their rights was spelled out like this: "During the act of apprehension the person will usually be informed in writing and if that is not possible, orally on the reasons of apprehension, the accusations against him/her, of his/her rights to remain silent and to legal counsel, regardless of the crime."

This was an important change, since the suspects would be informed of his/her rights during the act of apprehension. Previously there had been no details on the time and form by which to notify suspects of their rights.

The possibility to notify relatives as part of paragraph 5 of Article 6 was specified by including a new paragraph 7. The new provision proscribed that relatives (or a chosen person) had to be notified of an apprehension or the extension of custody without delay on the orders of a prosecutor. S/he had to be informed of the right to appeal against the order of apprehension.

The previous version had restricted the right to notify relatives to the condition that the investigation was not hindered. Instead of the term "immediately" (prompt) as used in the Constitution, the Regulation preferred the term "without delay". It would have been better to stick to the formulation in the Constitution.

Article 18 of the Regulation contains special rules on children and deaf-mute juveniles. Part a) provides that children under 11 years of age and deaf-mute juveniles under the age of 15 should not be apprehended, unless the offence requires a sentence of more than one year's imprisonment. In that case the person may be apprehended in order to establish their identity. Afterwards the child is released. If further measures are necessary, a judge informs the prosecutor.

Part b) provides that minors aged between 11 and 15 can be apprehended but relatives and a defense lawyer have to be informed immediately and the investigation is carried out by the prosecutor in person. In the following parts of Article 18 further protective measures for children were set out, (for example, they have to be kept apart from adults; it is obligatory that they are represented by a lawyer, etc).

On 1 June 2005, a new Regulation on Apprehension, Detention and Interrogation entered into force. It was prepared according to the current Criminal Procedure Code (TCPC). The 2005 Regulation starts with an explanation of terms. For instance, "custody" is explained in Article 4 as the temporary deprivation of liberty from the termination of formalities on an apprehended person until release or presentation to a judge without harming his/her health.

Like the 1998 Regulation, Articles 5 and 6 of the 2005 Regulation spell out the details on apprehension and detention. Apart from the general rules of apprehension as set out in Law 5271 some further conditions for the right of the law enforcement officials to apprehend people are spelled out in Article 5. They include people who do not follow orders of the law enforcement officials or resist them, people selling, possessing or using drugs, people disturbing public order by being drunk, patients from psychiatric clinics who pose a danger to the public, and people who try to leave or enter the country illegally.

Persons without sufficient documents of identification can be held for a maximum period of 24 hours to establish whether they are wanted or not, until their identity is confirmed.

In Article 6 of the 2005 Regulation the rules to be observed by the law enforcement officials during apprehension are spelled out. They include body searches, measures for saving evidence and the duty to immediately inform the apprehended persons of their rights. Further obligations such as notifying relatives are similar to the provisions of the 1998 Regulation.

Article 18 on special rules for children and juveniles changed the minimum age of children from 11 to 12 years. The age of deaf-mute juveniles was kept at 15 years of age.

The age span of juveniles was set between 12 and 18 years of age. The restriction on detentions of children cannot be called sufficient. Children, even if caught in the act of a crime, should not be subjected to apprehension and detention. Freedom should be essential for children and not be restricted in any way.

2. The rights of detainees and defendants

2.1. Information and explanation of rights 

Principle 13 of the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, as adopted by the General Assembly of the UN on 9 December 1988, provides: "Any person shall, at the moment of arrest and at the commencement of detention or imprisonment, or promptly thereafter, be provided by the authority responsible for his arrest, detention or imprisonment, respectively with information on and an explanation of his rights and how to avail himself of such rights." 

The information has to be given immediately, in a correct and comprehensive form. In practice this has always been problematic.

Ayse Gökhan (HADEP official, born 1965) stated that she had intended to participate in a press conference in the Balikcilarbasi quarter of Istanbul on 6 August 2004 but the security forces had taken her, dragged her along the ground for 50 meters and, until she had been put into the car, had beaten her heavily. In custody she had been put in a single cell, had not been reminded of her rights, not been allowed to meet her needs and had been exposed to swearing and cursing. (Sample provided by the Documentation Center of the HRFT)

On the contrary, detainees are in practice told that the exercise of their rights may make them appear to be guilty and that it would make their situation worse.

In law there is no provision that the information and explanation has to be made immediately and comprehensively. However, the current Criminal Procedure Code (Law 5271) includes the omission to inform of rights as a reason for compensation (Article 141 of the Law 5271). The right to demand compensation can be raised against prosecutors and judges as well. If the State has to pay compensation, the money can be asked back from the person who omitted to provide the information.

The right to be informed of one's rights is included in Article 90 of Law 5271. Until this provision was changed on 25 May 2005 with Law 5353, Law 5271 provided that law enforcement officials were obliged to provide the information immediately. This was certainly a step forward, since the previous Code of Criminal Procedures (Law 1412) had not included the binding order to inform the detainee of his/her rights (Article 135). It was only said that the detainee had the right to legal counsel, to remain silent and to have relatives notified but it was not said that these rights had to be spelled out.

As explained in chapter 1.2, important restrictions on the detainee's rights were introduced on 22 May 2005 with Law 5353. The obligation to remind apprehended persons of their rights could be postponed if s/he was trying to escape or there was the danger that s/he might harm somebody.

One of these rights is notification of relatives or trusted a person. Unfortunately the new legislation did not include the necessity that rights have to be explained at the first moment of apprehension.

2.2. The right to remain silent

The right not to testify or not to answer questions regarding the accusations is generally termed the "right to remain silent". It is one of the basic rights of suspects and defendants. It is an important right in relation to torture because the interrogator is not entitled to obtain a statement. If torture is applied in order to extract a confession, the right to remain silent has been violated.

The law enforcement officials dislike the right to remain silent because it removes the opportunity to obtain valuable evidence. In particular in systems where the suspect is taken as the prime source of evidence (and treated accordingly), the first aim is to break the resistance of the suspect to exercise this right. 

In Turkey, suspects using their right to remain silent are treated as guilty. In political cases this is termed "an organizational attitude" and evaluated as evidence of membership of an illegal organization.

Naci Vurgen, Sultan Gök, Hüseyin Sahin and Emin Aslan, board members of the Anatolian Association of Rights and Freedoms, were detained in Istanbul on 26 October 2004. They alleged to have been threatened with death and insults by police officers. Naci Vurgen stated: "I was put under pressure to sign a statement against Sadi Özpolat. When I said that I would use my right to remain silent, they said that I was showing an organizational attitude." (Example provided by the Documentation Center of the HRFT)

In a survey of 679 randomly chosen police officers in Ankara, conducted in 2002 by the Police Academy with the help of British institutions, 260 police officers stated that information on the right to remain silent would hinder their work. The 414 officers who said that informing of the right to remain silent would not hinder their work, added remarks such as "remaining silent means being guilty" or "they know that it may turn against them if they remain silent".

The right to remain silent is important in relation to fair trial. It is not enough to simply point at such a right. It must be ensured that no negative consequences have to be feared if someone exercises this right.

In practice, detainees do not consider that the rights they have, even if they know of them, will change anything for them because the law enforcement officials will hinder them from making use of their rights or try to delay them.

The right to remain silent in the Constitution

The right to remain silent is part of Article 38 of the Constitution (paragraph 5), which includes the right not to accuse relatives. Paragraph 6 adds the condition that "findings obtained in unlawful manners cannot be used as evidence". This condition was added to the Constitution on 3 October 2001 (Law 4709). 

The right to remain silent in the Code of Criminal Procedures

In the former Code of Criminal Procedures (Law 1412) the right to remain silent was part of Article 135. It provided that persons had to be told that it was their right not to answer accusations against them. The duty to inform of this right referred to the law enforcement officials as well as to the prosecutor and the judge. Thus, the right to remain silent applied for the whole length of criminal procedures. The only exception to the general rule of the right to remain silent is the obligation that answers on the identity of a person have to be answered.

In addition to Law 1412 the current Criminal Procedure Code differentiates between "testifying" and "interrogation" and "suspect and defendant". Apart from that there is no difference in old and new legislation. 

The right to remain silent is part of Article 147(1) of Law 5271. Paragraph e) states that during testifying or interrogation the "person is told that it is his/her right to make statements on the alleged offence". Among the rights that any suspect has to reminded of, Article 147 lists:
- the accusations against him/her

- the right to legal counsel

- with reservation of Article 95, the right to have relatives notified of the detention

- the right not to comment on the alleged offence

- the right to have evidence collected to remove the suspicion that an offense has been committed.
The right to remain silent in the Regulation on Apprehension, Detention and Interrogation

The right to remain silent was part of Article 22 of the Regulation on Apprehension, Detention and Interrogation as of 1 October 1998. The Regulation on Apprehension, Detention and Interrogation as of 1 June 2005 listed the right to remain silent, similar to Law 5271, under the heading of "fundamentals of questioning" (Article 23). 

2.3. Notifying relatives

The rights to have a close relative or a trusted person notified of apprehension and detention is a basic safeguard against torture and for the right to a fair trial. It is important that the notification is given immediately and not at any time in custody.

In the above mentioned survey of the Police Academy, 413 out of 679 police officers in Ankara answered the question of whether notifying relatives would hinder the investigation with "no" and 254 police officers said "yes".

Despite the principal right to have relatives notified of detention, this rule remains almost completely ignored. There has been some improvement in this respect in recent years but serious complaints concerning this right remain. 

In the 1982 Constitution the right to have relatives notified immediately is part of Article 19. This condition was introduced with Law 4709 of 3 October 2001. Until that date notifying relatives could be omitted if it was necessary that the scope and nature of the interrogation did not become public. 

In the Code of Criminal Procedures the rule of notifying relatives is separated between custody and pre-trial detention. Law 1412 provided in Article 107 that relatives had to be notified if a person was formally arrested (put in pre-trial detention). 

This Article was amended with Law 4744 of 19 February 2003. Since then relatives or a person named by the prisoner have to be notified without delay on a judge's order of each arrest warrant and whenever the warrant is prolonged. In cases where notification would not endanger the investigation it could be permitted that relatives or a person named by the prisoner were notified of formal arrest. 

For the first time "without delay" was included in the scope of the provision. Yet, this term is different from the term "immediately" used in the Constitution. Law 4744 ensured that the notification of relatives extended to the time in custody. It was made part of paragraph 3 of Article 128 of Law 1412. The notification had to be done according to an order of the prosecutor without delay. 

Until Law 4744, Article 135 of Law 1412 had mentioned the possibility to notify relatives of "a testifying or interrogated person" of the apprehension. This was not much more than a reminder to the law enforcement officials to consider such a measure during interrogation, not before. 

The current Criminal Procedure Code (Law 5271) defines three different types of notification of third persons. In case of apprehension relatives are notified. In case of offences dependent on complaint, the apprehension has to be notified to parties concerned and, thirdly, relatives have to be notified of arrests. For the first time rules on notification were included for foreigners.

Two alternatives are part of Article 95 of Law 5271: a) in case of apprehension, detention or extension of custody, relatives or a person named by the prisoner have to be informed without delay on a prosecutor's order. If the person is a foreigner, the consulate of his home country is notified; b) if the offence is subject to complaint, at least one of the potential complainants is notified if the apprehension was made before the complaint. The provision of notification in case of arrest is part of Article 107 of Law 5271. The notification of an arrest warrant or the prolongation of arrest has to be carried out on a judge's order without delay. If the investigation is not endangered, notification can also be made of the (first) order of arrest. If the suspect or defendant is a foreigner and does not object in writing, the consulate of his home country is notified. 

The new regulation is an improvement on previous provisions in that it clearly relates to certain situations. Again the formulation "without delay" should have been replaced with "immediately". It may be positive that the notification is done on a prosecutor's order but may also result in further delay because of bureaucratic obstacles. At this point prosecutors are obliged to use their own initiative. There is also concern that unofficial or illegal detentions are not covered by this provision. These detentions are made without the knowledge of the prosecutor.

In the Regulation on Apprehension, Detention and Interrogation of 1998, Article 9 provided that it had to be ensured that relatives were informed if the apprehended persons wanted them notified. This provision was amended on 18 September 2002 to be replaced by the more detailed formulation that relatives of an apprehended person are either informed by someone with whom s/he has been detained, or by phone if the relatives live in the same area. If the apprehended person does not know the phone number, the relatives will be notified by means of the closest police station. If the relatives live outside the area, either the phone or the local station will be used. In any case the notification has to be done on a prosecutor's order. If the apprehended person is a foreigner, the embassy or the consulate shall be notified.

Even the revised version did not include a condition of "without delay", so it was left to the discretion of the law enforcement officials to notify relatives or persons of trust. In practice the provision that representations of foreign countries have to be notified if the apprehended person is a foreigner is not observed.

In July 2002, German citizen Mehmet Desde was detained in Izmir. Later the police officers Ahmet Kafaf and Cumali Gönen were charged with negligence of duty because they had not informed the German Consulate as proscribed in the Regulation on Apprehension, Detention and Interrogation. Mehmet Desde and his legal representative were not informed of such a trial. On 9 March 2004, Izmir Peace Court sentenced the police officers to three months' imprisonment but commuted the sentence to a fine and suspended it. The police officers appealed against the verdict and Izmir Penal Court 8 acquitted them, arguing that there was no obligation to notify the consulate. (Sample provided by the Documentation Center of the HRFT)

In the current Regulation on Apprehension, Detention and Interrogation of 1 June 2005, Article 8 carries the heading "Notification of relatives". The wording is almost identical to the revised Article 9 of the Regulation on Apprehension, Detention and Interrogation of 1 October 1998 (amended in 2002) with the additional condition that the notification has to be done "without delay". 

For foreigners, the condition was added that the embassy or consulate is notified if the apprehended person does not object in writing. In the same paragraph people who have been taken into protective care are mentioned. In their cases their chosen legal representatives are notified.

The inclusion of the condition "without delay" is certainly a step forward but parallel to the Constitution it should be replaced with "immediately".

2.4. The right to legal counsel

The right to legal counsel is a basic safeguard against torture and for a fair trial. Besides the notification of next of kin and a medical examination, the right to legal counsel is one of three major rights of any person deprived of his/her liberty. 

Article 14(3)b and d of the International Covenant on Civil and Political Rights (ICCPR) provides: "In the determination of any criminal charge against him, everyone shall be entitled to the following minimum guarantees... b) To have adequate time and facilities for the preparation of his defense and to communicate with counsel of his own choosing;... d) To be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; to be informed if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him in any such case if he does not have sufficient means to pay for it."

Article 6(3) of the European Convention of Human Rights (ECHR) provides: "Everyone charged with a criminal offence has the following minimum rights... c. to defend himself in person or through legal assistance of his own choosing or if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require."

The "Basic Principles on the Role of Lawyers", adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990, states more explicitly: 

"1. All persons are entitled to call upon the assistance of a lawyer of their choice to protect and establish their rights and to defend them in all stages of criminal proceedings. 

2. Governments shall ensure that efficient procedures and responsive mechanisms for effective and equal access to lawyers are provided for all persons within their territory and subject to their jurisdiction, without distinction of any kind, such as discrimination based on race, colour, ethnic origin, sex, language, religion, political or other opinion, national or social origin, property, birth, economic or other status. 

3. Governments shall ensure the provision of sufficient funding and other resources for legal services to the poor and, as necessary, to other disadvantaged persons. Professional associations of lawyers shall cooperate in the organization and provision of services, facilities and other resources...

7. Governments shall further ensure that all persons arrested or detained, with or without criminal charge, shall have prompt access to a lawyer, and in any case not later than forty-eight hours from the time of arrest or detention. 

8. All arrested, detained or imprisoned persons shall be provided with adequate opportunities, time and facilities to be visited by and to communicate and consult with a lawyer, without delay, interception or censorship and in full confidentiality. Such consultations may be within sight but not within the hearing, of law enforcement officials." 

It has been observed that in situations where the right to legal counsel has been respected in its intended form, allegations of torture have fallen. In Turkey, the possibility was introduced in 1992 but not implemented effectively. Great differences were observed according to the charges on which suspects were held. 

The statistics for recent years show that only 5 percent of those suspected of ordinary offences asked for legal aid, while the percentage in cases under the jurisdiction of anti-terror measures were said to have asked for legal counsel was 50 percent. In cases of organized crime almost all suspects (99 percent) reportedly asked for legal aid. A look at the registration books, however, reveals that in organized crime cases half of the suspects actually received the legal aid they reportedly had asked for.

This discrepancy alone shows that the right to legal counsel is not observed consistently. Among the 679 police officers from Ankara who were asked whether the intervention of lawyer during interrogation hindered the criminal investigation, 243 said "yes". As reasons for this answer, they said that the morale of the police officers was negatively affected; that lawyers provided information to accomplices; acted in compliance with the suspect or reminded him/her of the right to remain silent. 

There are several reasons why suspects may not ask for legal counsel. This includes the fact that they might not have sufficient knowledge of their rights or may believe that only the guilty need a lawyer. In these cases the necessary information (on rights) is generally not provided. If the supervision of detention places, either by independent civilian units or by prosecutors was intensified some of these problems could diminish.

The former Criminal Procedure Code (Law 1412) underwent an important change with Law 3842, passed on 18 November 1992. It introduced the right to legal counsel to everyone from the moment of apprehension, during custody and pre-trial detention with the exception of all offences under the jurisdiction of the State Security Courts.

This separation contained in Articles 135, 136, 138 of Law 1412, and following articles was lifted with Law 4928 of 19 July 2003. Since then suspects and defendants charged with offences under the Law to Fight Terrorism also have the right to legal counsel.

Article 135 of Law 1412 on the form of interrogation and taking of testimonies provided in paragraph 3 that the suspect had the right to legal counsel and their presence during interrogation. If the suspect had not enough money legal aid was to be provided by the bar association. Article 136 of Law 1412 provided that the suspect had the right to legal counsel at any stage of the investigation. The choice could also be made by his/her relatives. The number of legal representatives would be restricted to one during interrogation.

Article 138 of Law 1412 introduced obligatory legal representation for juveniles under 18 years of age, deaf-mute persons or those who could not defend themselves. Despite these provisions serious problems were observed from 2002 onwards. The security forces appeared not to have come to terms with this right.

Some striking examples were included in the reports of the Human Rights Commission in the Grand National Assembly of Turkey (GNAT) on inspection of prisons between 1998 and 2000. The Commission under the chair of Dr. Sema Piskinsüt had also inspected records at police stations and concluded: "At many places the papers appeared to have been signed by a lawyer but the owners of these signatures had not been on duty on the day in question." Most of the reports had included routine remarks that the suspect had not asked for a lawyer.

The report on inspections in Erzincan reads on page 14: "During the first inspection (1998) all notes in the register in detention included the note 'no traces of blows and force' (were found) and (the detainee) 'did not want a lawyer'. In many cases the officers alleged that they phoned lawyers in the list of the bar association but did not find anyone. Yet only two suspects were reported to have asked for a lawyer." In 1999 and 2000 this situation seemed to have changed.

The law enforcement officials do not like interventions of lawyers. They fear that their competences are restricted during apprehension and interrogation. They feel that they might be obliged to set the suspect free. In practice, the demand for a lawyer is frequently rejected or ignored but no reason is given for it.

A.A. who had been detained with his brother H.A. in Diyarbakir on 3 June 2004 after an ID check, alleged that they had been ill-treated at the police station in the center. "We were handcuffed and constantly beaten. Our demand to see a lawyer was rejected. They had prepared a statement with many accusations and tried to force us to sign it. My brother signed it out of fear; I didn't. Later we were taken to the prosecutor. I was released but my brother was put in pre-trial detention. During detention I had fractures to my head and bruises all over the body." (Example provided by the Documentation Center of the HRFT)

One of the reasons why the law enforcement officials have no tolerance for legal aid is the fact that they consider themselves to be an institution to punish or execute sentences. For them the suspect is guilty and does not deserve to be represented by a lawyer. One unnamed police officer told the parliamentary commission that the suspects would not talk in the presence of a lawyer knowing that they could not retract their statements later. 

Faruk Güngör (1987) went to the court house in Alasehir (Manisa) on 24 November 2004 to enquire about a friend who had been detained. Later he stated that he and his relatives had been detained and subjected to various forms of torture in detention. At the police station he had asked for a lawyer but had been told that they had looked for a lawyer but had not found anyone. At the prosecutor's office he had complained about torture but had been told to come again the next day. On the following day the prosecutor had sent him to the Forensic Institute. (Example from the Documentation Center of the HRFT)

Rather than informing the suspects of their right to legal counsel the law enforcement officials prefer to exert pressure and persuade the suspect not to call for a lawyer. The suspects are told, for instance, that it might cost them dearly if they ask for legal aid.

After a press conference in connection with the Law on Higher Education Mehmet Aydogdu was detained on 6 November 2004 and taken to Tevfik Fikret Erciyes Police Station in the Fatih district of Istanbul. When he asked for a lawyer he was asked whether he wanted a lawyer for free. He alleged that he was brutally beaten and kicked during the two days in detention. (Example from the Documentation Center of the HRFT)

There are also frequent allegations that suspects are forced to sign statements that they received legal aid, although they did not benefit from that right.

Lawyer Inan Akmese filed an official complaint stating that his client Sezai Karakus who had been detained in Istanbul on 28 September 2004 on suspicion of being a member of Kongra-Gel, had been tortured during four days of custody at Istanbul Police HQ. At the prosecutor's office and during his testimony at the office of the arresting judge, Sezai Karakus had stated that he had been deprived of sleep, his testicles had been squeezed, he had been beaten and he had been pulled by his hair and thrown against a wall. He had been promised better treatment if he accepted some accusations and he had been forced to sign a statement that he did not want a lawyer. Sezai Karakus had been medically examined on 28 and 30 September and on 1 October and had been certified as bearing traces of the treatment he alleged. He had been put in pre-trial detention on 2 October. (Example from the Documentation Center of the HRFT)

There are also some incidents in which the obligatory legal aid was not granted. This is mostly the case when detentions are not officially registered. 

Following an armed clash in Istanbul on 7 May 2004, the girl H.T.T. accompanied injured persons to hospital. Her mother Sakine T. later stated that her daughter had been held in custody for 3 days without contact with a lawyer. On 8 May she had been taken to the Children's Department in Beyoglu and had to spend the night with a 17-year old boy. Her daughter had been released without having been presented to a prosecutor. (Example from the Documentation Center of the HRFT)

In cases where a suspect succeeds in getting legal aid pressure and threats continue and suspects are forced to reject the statement they signed in the presence of a lawyer. One prisoner related the following incident: "They accused me of murder and robbery and wanted me to accept all of it. I had pleaded guilty to the killing I committed but they wanted something else. I asked for a lawyer and the bar association provided one. According to the suggestion of the lawyer, I chose not to testify. They tried to force me to testify but I said that I would testify to the prosecutor." 

One of the basic aims of legal aid is to prevent torture. The lawyer represents civilian control but unfortunately this is not always a safeguard for the freedom and security of the person.

Okan Dincel (1986) related that he and his friends had been detained in Zeytinburnu (Istanbul) on 13 April 2004 when they were sitting in front of a coffee shop. He had told the police officers that he was a minor but they had been beaten all the same. They had been dragged along the ground and taken to the police station. They had been handcuffed and put in cells. Because of the beatings he had bruises on his face, on his back and legs. In custody they had not been given anything to drink or eat and not been allowed to go to the toilet. Late at night he had been taken to the Children's Department. A lawyer had been present and he had told him that he had been beaten but the lawyer had advised him to raise the allegation in court. He had been released to be tried without imprisonment. (Example from the Documentation Center of the HRFT)

If the principles of the Istanbul Protocol (Manual on Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment) are closely followed, the right to legal counsel can become a powerful tool for the prevention of torture.

The lawyers Beyhan Güneyli Karadeniz and Sevil Arici went to the Anti-Terror Department at Adana Police HQ at 11am on 29 June 2004 to talk to Nurettin M. who had been detained the day before. They stated afterwards that they had been kept waiting for 50 minutes to be told that the police had consulted the prosecutor and would not let them meet their client. They had reminded a police officer whose first name was Mesut that it was their legal right to confer with the suspect. Later they had contacted the prosecutor and between 3.20pm and 3.40pm they had seen their client. He had been in a bad state and when questioned he had informed them that he had been tortured. He had been given electric shocks, been suspended by his arms, hosed with pressurized water, and deprived of sleep and food. During the night he had been taken to an empty field and shots had been fired close to his ear. They had tried to strip him naked. The lawyers noted that they had seen bruises with their own eyes. (Example from the Documentation Center of the HRFT)

The right to legal counsel is not restricted to the time in custody but is valid for all stages of the investigation and prosecution. There are, however, many complaints that even at the office of the prosecutor and in front of the arresting judge suspects have not been represented by a lawyer, even where they expressed such a wish. 

The current Criminal Procedure Code (Law 5271) preserved the changes made to the former Code of Criminal Procedures. Article 149 of Law 5271 provides that suspects and defendants have the right to legal counsel at any stage of the investigation and prosecution. The number of defense lawyers is restricted to a maximum of three lawyers during investigation.

Article 150 of Law 5271 concerns cases in which the suspect or defendant is not capable of naming a defense lawyer. The situations requiring compulsory legal assistance in these cases are specified in paragraphs 2 and 3. Paragraph 2 refers to the known rule that minors under the age of 18 years of age, mute-deaf persons, or those who cannot defend themselves, have to be represented by a lawyer. New is paragraph 3 that states that paragraph 2 is applied if the upper sentence for the offence is at least five years' imprisonment or more.

The problem with this new provision is that the law enforcement officials have some initiative to determine whether the accusation against the defendant might require an upper sentence of at least 5 years' imprisonment. This may not be that important for the initial investigation, since Article 148 of Law 5271 provides that statements to the law enforcement officials can only count as evidence if they are signed in the presence of a lawyer. It can, however, be important for later stages of investigation and prosecution, since some defendants will have to be represented by a lawyer, while others do not have to be represented. The distinction can also be seen as a violation of the presumption of innocence. 

According to Article 154 of Law 5271, the suspect or defendant can confer at any time with his/her defense lawyer without prior authorization and in a manner whereby others cannot listen to the conversation. Correspondence between defendant and defense lawyer are not subjected to control. These conditions are important, in particular if torture allegations have to be documented. It is important that the legal representative carries out his/her duty correctly. 
Article 151 of Law 5271 provides that a defense lawyer, appointed according to Article 150, can be excluded from the case if s/he does not appear in court or leaves the hearing at an inappropriate time or evades duty. The judge or the court will decide on it and order that another defense lawyer is appointed. In this case the hearing may be interrupted or adjourned.

Shortly before Article 151 of Law 5271 entered into force on 1 June 2005, the provision was amended with Law 5353 of 25 May 2005. A second paragraph was added to the provision entitled "ban from the duty of defense". The provision applied only for lawyers acting for suspects and defendants charged with offences under Article 220 TPC (criminal organizations), Article 314 TPC (armed organizations) and all "terror offences".

If the lawyer is charged with one of the above mentioned offences the prosecutor demands a ban and the court dealing with the case against the lawyer or his/her client will decide on it. The decision can be appealed against and if the ban is lifted, the lawyer will continue his/her duty. Bans on defense duties can be restricted to the trial for a maximum period of one year. The ban can be extended for 6 months periods but only twice. If at the end of the trial the lawyer is acquitted, s/he will continue his/her duty without waiting for the verdict to become legally binding.

This new provision does not apply to the time in custody. The ban is aimed at excluding lawyers from contacts with prisoners in pre-trial detention or those convicted in cases involving organizations. According to paragraph 4 of Article 59 of Law 5275 on the Execution of Sentences, which entered into force on 1 June 2005 but which, like the TCPC was amended shortly before (by Law 5351 of 25 May 2005), conversations between prisoners convicted under the above mentioned provisions and lawyers against whom evidence and documents exist to reveal assisted in organizational communication, can be observed by an official on a judge's order.

These additional provisions are important in two respects. On the one hand, it violates the presumption of being innocent and on the other hand creates separate procedures for persons charged with organization-related offences. These cases raise serious fair trial concerns. Defense lawyers and their clients are both treated as "guilty". An effective defense in political cases is criminalized and the right to defense is seriously damaged.

The changes are also important when it comes to torture and impunity. In order to document torture an atmosphere of trust is needed to provide legal aid to torture victims. Lawyers who can establish a relationship of trust need special protection. The new provisions do just the opposite, leaving the lawyers facing accusations of membership of illegal organizations. It should not be forgotten that these lawyers are usually the ones who are particularly sensitive to torture allegations and engaged in the fight against torture.

The Regulation on Apprehension, Detention and Interrogation of 1 October 1998 carried the same provision as Law 1412 and several other special laws, such as the Law on Establishment and Procedures at State Security Courts in Articles 19 and 20. Article 19 on conferring with legal counsel was changed with decree 25335 of 3 January 2005, according to relevant changes in law. Likewise the provision on the State Security Courts was amended so that anyone who could not afford to pay for a lawyer was provided legal aid from the bar associations.

Article 20 was changed twice. The first change in 2002 related to the possibility that detainees suspected of offences within the scope of State Security Courts could benefit from legal aid where a judge had prolonged the period of detention. This provision was lifted in 2004 so that these people could benefit from legal aid from the first moment of detention.

The Regulation on Apprehension, Detention and Interrogation of 1 June 2005 arranged Article 19 according to the current Criminal Procedure Code. Accordingly, the suspect or defendant can benefit from legal aid at any stage of the investigation or prosecution. The number of defense lawyers is restricted to three during the investigation. Obligatory legal aid is also regulated according to Law 5271. 

In addition to the provisions in Law 5271, Article 20 provides that on demand the prisoner is given paper and pen before and after the meetings with the defense lawyer. The condition of a maximum of three lawyers during investigation was further narrowed with the condition that the suspect has to ask for it and that it does not hinder the investigation. This provision is in contravention of Law 5271 since it leaves room for interpretation by the law enforcement officials. Finally, the law enforcement officials are obliged to provide an appropriate room for the talks between the prisoner and the lawyer.

3. The length of custody

The (maximum) length of custody has been proscribed in various laws which have had to be brought into line with one another. Article 19 of the Constitution provides in paragraph 5 that the maximum time a person may be kept in detention, apart from the time of transfer to the nearest court, is 48 hours. This period is extended to four days in case of jointly committed offences (the condition of more than three suspects is not mentioned in the Constitution). 

The maximum period of detention set in the Constitution should be an important safeguard against unregistered (unofficial, illegal) detentions.

In the former Criminal Procedure Code (Law 1412) the maximum time for detention was determined in Article 128. The Article provided that an apprehended person had to be taken to a judge (if not released) within 24 hours, excluding the time for the transfer to the nearest court. If the apprehended person requested, a lawyer could be present during interrogation. The prosecutor could extend this period to four days if more than three suspects were involved. The latest changes to Article 128 were made on 19 February 2002 (Law 4744). 

The current Criminal Procedure Code (Law 5271) regulates the length of custody in Article 91. Again the maximum length of detention is determined to be 24 hours. The second sentence of the first paragraph was amended on 25 May 2005 with Law 5353 and one sentence was added. According to the new provision, the time for the transfer to the nearest court that should be added to the maximum time in custody cannot exceed 12 hours. This can be interpreted as the prolongation of the maximum length of detention to 36 hours.

Article 90 of Law 5271 maintains the maximum length of detention in cases of commonly committed offences as four days. However, the period can be extended for one day at a time (for a maximum of three times). The order for extension of the time in custody again is given by a prosecutor (not a judge). 

For offences that had to be dealt with by State Security Courts (under the new legislation they are called "heavy penal courts authorized according to Article 250 of Law 5271") continue to be treated separately. The maximum period of 24 hours in detention as provided in Article 91 of Law 5271 is set at 48 hours, according to Article 251 of Law 5271. This Article also provides that if offences under Article 250 of Law 5271 are committed in regions under a state of emergency the maximum of 4 days detention for commonly committed offences can be extended to 7 days. The prosecutor has to ask for such an extension and a judge has to approve of it. Since there is no area under a state of emergency (as of 2005), this rule currently has no effect. But the standard length for political offences is generally doubled to be 48 instead of 24 hours.

This discrimination is a violation of the principle of equality and the right to a fair trial. Additional provisions for trials at the heavy penal courts that replaced the State Security Courtsindicate that the abolition of the special courts for political prisoners was nothing more than a change of name.

The Regulation on Apprehension, Detention and Interrogation of 1 June 2005 carries the same provisions as the Criminal Procedure Code. The maximum length of detention is proscribed in Article 13 of the Regulation. The discrimination against political prisoners (maximum length of detention set at 48 hours) is also part of this article. Extension of the time in custody is explained in Article 14 of the Regulation, again parallel to Law 5271 (maximum of four days on order of a prosecutor). 

This article also describes the possibility for an extension of the maximum of 4 days to 7 days in custody for commonly committed offences which fall under the jurisdiction of courts authorized under Article 250 of Law 5271 and committed in areas under a state of emergency.

Article 15 of the Regulation provides that each time the prosecutor prolongs the time in detention (for a maximum of three times, one day each) the suspect, his/her legal representative, married partner or relative of first or second degree can appeal against this decision.

According to Article 16 of the Regulation an apprehended person has to be released immediately if the prosecutor cannot find a reason for apprehension or detention and orders the release.

Article 17 of the Regulation provides that once a person is released s/he cannot be detained on the same charges unless there is sufficient and new evidence.

4. Taking testimony and interrogation

According to the definitions in Article 4 of the Regulation on Apprehension, Detention and Interrogation of 1 June 2005, the "taking of testimony" means "the law enforcement officials (police, gendarmerie, customs or coast guards) or the prosecutor listening to the suspect on the offence behind the investigation". "Interrogation" on the other hand is defined as "the judge or the court listening to the suspect or defendants on the subject of the investigation or prosecution". 

In practice the terms tend rather to be used the opposite way round and the police (or gendarmerie as the rural police) mainly interrogates the suspect rather than the prosecutor. This, of course, is the most sensitive period in relation to allegations of torture. The period should not be restricted to the time in official detention. Incidents of torture and ill-treatment during unregistered forms of detention and in prison should not be forgotten. The process of interrogation should also not be restricted to the attempt to obtain a confession. It is not only the routine fulfillment of a public duty.

The law enforcement officials have a tendency to postpone informing the suspects of their rights until the end of the interrogation, or do not provide any information at all. This is a violation of the right to liberty and security, the right to defense and fair trial.

Hediye Gündogdu stated that plain clothed and uniformed police officers had raided her house on 30 July 2004. Although she was pregnant, she had been forced to leave the room, before the premises were searched. When her husband, Abdullah Gündogdu, came home, he had been beaten, insulted and verbally assaulted and detained. On demand of the family, the lawyer A.Hakim Güder had gone to Pervari Police HQ at 10am on 1 August. He said afterwards: "First they brought Abdullah Gündogdu. He said that he had not been given any information about his rights. He had been forced to sign a document without reading it and had not been given a copy. He added that he had not been given anything to eat or drink since Saturday lunch time. For two and a half hours he had been stripped naked; he had been hosed with pressurized water, which had affected his kidneys; his testicles had been squeezed and he had been subjected to brutal beatings." The lawyer added that the suspect Ihsan Gülmak had been very nervous and had tried to end the conversation as soon as possible. He, too, had not been reminded of his rights. The suspect Tahsin Atak had been very frightened. The lawyer had reminded him of his rights and he had only said that he had not got anything to eat but he had not been ill-treated. He was close to tears when he said this. When the lawyer left the police station, he saw Abdullah Gündogdu being made to stand to attention. He had obviously been punished for having talked about torture. (Example provided by the Documentation Center of the HRFT)

Arbitrary detentions generally occur without written testimony and without the person being presented to a prosecutor. It is difficult to prove that such detentions happened at all. Even if the law enforcement officials have interrogated the person there will be no records, and the person in question is unable to make use of his/her rights.

Example 1: The juveniles H.D. (17) and Ü.Ü. (17) who had been detained in Istanbul in November 2003 on suspicion of pick-pocketing, complained of torture. The public prosecutor indicted the police officers Ali Senöz and Yilmaz Savas since the juveniles had medical reports recommending they receive 15 days' sick leave. They had stated that they had been suspended by their arms. Their testicles had been squeezed, they had been exposed to a cold draught and their eyebrows had been cut with a razor blade. They had been released after 15 hours without a testimony having been written and without registration. However, they had identified the police officers from photographs. (Example provided by the Documentation Center of the HRFT)

Example 2: The students Taylan Koc and Newroz Yildirim stated that soldiers had detained them near the Nazim Hikmet Park (Istanbul) on 9 March 2004. They had not given any reason but beaten them. At the gendarmerie station they had been threatened, sworn at and for the time of detention they had been held naked. They had been forced to listen to loud music, had been deprived of sleep and forced to sign some papers without reading them. In the end they had been released without any registration. (Example provided by the Documentation Center of the HRFT)

It is still a widespread practice that documents and papers have to be signed without the suspect reading them and/or that the suspect is persuaded into signing under threat of torture or misleading arguments. 

On 18 October 2004, Istanbul Heavy Penal Court started to hear the case of seven defendants charged in connection with the killing of Ihsan Güven (80) and Sibel Güven (40) said to be members of the radical Islamic organization IBDA/C and the leader of the sect "Dost". During the hearing the defense alleged that their clients had been arrested according to a scenario that had been prepared by the police. The defendant Abdüsselam Tutal alleged that he had been tortured in detention. He had refused to sign the testimony but had been told that it was only a signature in the book of registrations. (Example provided by the Documentation Center of the HRFT)

There are general discussions on whether the law enforcement officials should be entitled to take testimonies (or rather, to interrogate). Human rights activists argue that the competences of the law enforcement officials should be restricted in this area as a measure to prevent torture. Regarding impunity, it has to be noted that perpetrators and victims are subjected to different treatment. 

For the victim (complainant) testifying is living through the trauma again. The perpetrators are often not even interrogated. The procedures differ for victims and perpetrators. 

For the prevention of torture it is important that the right to legal counsel is granted from the first moment of apprehension and, even if the law enforcement officials do restrict their duty to the recording of a voluntarily given testimony, that lawyers should be present during that testimony. 

The former Code of Criminal Procedures (Law 1412) did not define the recording of a testimony and interrogation. The title of the chapter including the most important article, Article 135 was "Form of testimony and interrogation". The civil servants maintaining public order and prosecutors were named as those empowered to take a testimony and the judge was named as the institution with the right to interrogate. The details for recording a testimony and interrogation were spelt out in several paragraphs and included:

- the identity of the testifying or interrogated person is noted. Questions on identity have to be answered;

- the testifying or interrogated person is informed about the accusation;

- s/he is informed about the right to legal counsel and if s/he wants to, can inform relatives

- s/he is told that it is his/her legal right not to make statements on the accusations and demand that evidence in his/her favor is collected.

Article 135 of Law 1412 also contained details on how the minutes of such a procedure have to be prepared. 

The Law 1412 had two different provisions for interrogation of a suspect and of someone against whom an arrest warrant was issued. Article 108 of Law 1412 related to interrogation of someone against whom an arrest warrant existed. If such a person was apprehended, s/he had to be brought immediately, but within 24 hours, before the competent judge who would decide on continuation of the warrant. In case that the interrogated person had to be taken to court under force, the prosecutor and legal representative (the only ones allowed at such a hearing) had to be heard before the judge made a decision.

In the current Criminal Procedure Code (Law 5271) the first sentence of the first paragraph in Article 91 is of importance. It provides that after the procedure of apprehension the apprehended person is immediately taken to the public prosecutor who decides on detention. According to this provision, the law enforcement officials are allowed to take a testimony only after the prosecutor has opted for detention. According to other provisions the apprehended person has the right to legal counsel before a decision on detention has been taken.

The details on the "Form of testimony and interrogation" are presented in Article 147 of Law 5271. Different to Article 135 of Law 1412 is the formulation of "suspect or defendant" and the fact that the testimony and/or result of the interrogation should contain information about the social and economic situation of the suspect or defendant.

The Regulation on Apprehension, Detention and Interrogation of 1 October 1998 was based on the provisions of Law 1412. In the part dealing with the way interrogations had to be conducted the Regulation only mentioned prosecutors and judges. This could be interpreted as inferring that the law enforcement officials do not have the right to interrogate. 

Article 23 of the Regulation presented details on how the testimony of a suspect had to be taken. In addition to the provisions in law, this Article provided that a lawyer could be present during testifying if that did not protract the investigation.  

The Regulation on Apprehension, Detention and Interrogation of 1 June 2005 is similar to the Regulation of 1998 in that it restricts the presence of a lawyer to the condition that it does not protract the investigation. This condition is not consistent with the right to legal counsel.

Since the right to interrogation is reserved to prosecutors and judges, Article 23 of the Regulation only refers to "Rules to take a testimony". One important rule is formulated in section d) "... the defender can only provide legal aid. S/he is not entitled to answer questions directed at the suspect and cannot intervene in such a way as to appear to take his/her place... All kinds of intervention are written in the minutes."

The Regulation also contains details on how cells and rooms for testifying have to look (Article 24). The cells have to be at least 7m², 2.5 meters high and the walls have to be 2 meters apart. "Other places" may be used if the number of suspects is too high. This new provision is open to arbitrary interpretation. The term "other places" obviously needs a specification.

V. FACTORS INFLUENCING IMPUNITY DURING INVESTIGATION AND PROSECUTION OF TORTURE INCIDENTS

There are several factors influencing impunity during investigation and prosecution of torture incidents. Some of them relate to the legal system but most of them relate to practice.

1. Response to torture allegations

When evaluating whether policies on prevention of torture are effective, one has to look at the forms, consequences, effects and content of responses to torture allegations. The responses in question are those of public institutions when torture allegations are raised. We can separate them according to legal measures, administrative measures and judicial measures.
The torture victim has three main options for appeal in Turkey. Besides official complaint to the prosecutor's office, s/he may ask for compensation from the State authorities and may also file a disciplinary case against the civil servants in question. More important than the existence of these mechanisms is the question of whether or not they are carried out effectively. Some general particulars should be mentioned about the mechanisms in dealing with torture allegations:

· none of them was specifically designed to deal with torture allegations; the mechanisms are the same for all other offences;

· the mechanisms do not comply with the absoluteness of the prohibition on torture and the necessity to prohibit it; there are no sanctions and approaches which accord with the gravity and nature of the crime of torture;
· the mechanisms are not effective;

· they unite on the point of impunity;

· the mechanisms do not possess the necessary criteria on objectivity, speed, transparency and scope.

In the chapter on Legal Investigations of Torture, The Istanbul Protocol (The Manual on Effective Investigation and Documentation of Torture and other Cruel, Inhuman or Degrading Treatment or Punishment) states at the very beginning: "States are required under international law to investigate reported incidents of torture promptly and impartially. Where evidence warrants it, a state in whose territory a person alleged to have committed or participated in torture is present, must either extradite the alleged perpetrator to another State that has competent jurisdiction or submit the case to its own competent authorities for the purpose of prosecution under national or local criminal laws. The fundamental principles of any viable investigation into incidents of torture are competence, impartiality, independence, promptness and thoroughness. These elements can be adapted to any legal system and should guide all investigations of alleged torture. 

Where investigative procedures are inadequate because of lack of resources, lack of expertise, the appearance of bias, the apparent existence of a pattern of abuse, or other substantial reasons, States shall pursue investigations through an independent commission of inquiry or similar procedure. Members of such a commission shall be chosen for their recognized impartiality, competence and independence as individuals. In particular, they shall be independent of any institution, agency or person that may be the subject of the inquiry."

In her book From the Palestinian hanger to the Police Report (fezleke), Dr Sema Piskinsüt quoted from the reports that had been prepared between 1998 and 2000 when she was chairing the Commission on Prisons as a sub-commission of the Human Rights Commission in the GNAT:

"For a fair trial the preparatory investigation is of vital importance. According to law, prosecutors are responsible for the collection of evidence and the taking of testimony but the preparatory investigation is carried out in the name of the prosecutors who are not effective during this time…

"The files that prosecutors get are to a large extent based on testimonies. The work on these files influences their decisions…

"Although judges and prosecutors should be the best persons to evaluate torture allegations, it is frequently observed that they avoid inspecting the allegations further." (The quotes are from the report on Elazig (p. 70) and on page 197 of the book of Dr Sema Piskinsüt that was released in 2001 by the publishing house "Bilgi")

These findings have not changed during the last four years. There are three ways in which torture allegations can be brought to the attention of the judicial institutions. In the first place the suspect can raise these allegations during his/her interrogation at the prosecutor's office or before the judge deciding on arrest. Secondly s/he can raise the torture case during the court hearings, and, thirdly, s/he can file an official complaint with the prosecutor's office.

One of the most problematic issue lies in the fact that torture allegations raised before the prosecutor or the judge deciding on arrest are usually ignored. Prosecutors do not use their competence to start an investigation right away. They even avoid including the allegations in the minutes and refrain from collecting further evidence on these allegations.
The reaction of judges is similar. They do not show the necessary sensitivity required for the prohibition of torture. They do not use their right to file complaints with the prosecutor's office. Demands to this effect receive the response that the complainant him/herself should file the case with the prosecutor's office.
Because of the atmosphere of duress and pressure and threats from the law enforcement officials, the victims may be too frightened to mention torture allegations during the investigation of an offence. It can also be observed that this fear exists even where legal aid is provided. In such a situation lawyers have to be very sensitive about creating the right atmosphere of trust. Evidence of torture has to be collected at the earliest possible moment and, therefore, the initial contact to a lawyer is of vital importance.
Yasar Akilli who had been detained in Salihli (district of Manisa) on 26 September 2004, stated that police officers had beaten him. He had been arguing with a lorry driver about a parking space when a plain clothed police officer had intervened. The officer had pushed him aside, causing him to fall to the ground. Subsequently he had been taken to the police station where the police officers Taner K. and Ayhan Y., together with the commissioner Ilyas Eryilmaz, had beaten him for half an hour. They only stopped when they realized that one of his arms was broken. At Salihli State Hospital Yasar Akilli received a medical report certifying traces of blows and three fractures to his arm. He was taken back to the police station and forced to sign a statement that he had been beaten by unknown persons. The next day the police officers sent mediators who tried to persuade him not to file a case against the police officers. (Example from the Documentation Center of the HRFT)
During the interrogations at the prosecutor's office and before the judge deciding on arrest, allegations of torture during the testimony to the police are not noted in the required form. This may even happen in cases where lawyers are present. 

Faruk Güngör (born 1987) went to the court house in Alasehir (Manisa) on 24 November 2004 to enquire about a friend who had been detained. Later he stated that he and his relatives had been detained and subjected to various forms of torture in detention. At the police station he had asked for a lawyer but had been told that they had looked for a lawyer but had not found anyone. At the prosecutor's office he had complained about torture but had been told to come again the next day. On the following day the prosecutor had sent him the Forensic Institute.

The victim Hamdi Güngör said that his jacket had been pulled over his head, although he had been handcuffed. Because of the beatings he had vomited. A police officer had pushed his head into his own vomit by stepping on his head. The treatment had lasted for one and a half hours. During the medical examination the police officers had said that the two suspects had been in that state when they came to the police station, and the doctor had not issued reports, stating that the police would interfere. At the prosecutor's office both men had complained of torture and the prosecutor had told them to file separate complaints. (Example from the Documentation Center of the HRFT)

It is an exception that investigations are started when victims raise torture allegations at the prosecutor's office or before the judge who decides on arrest.
The victims can raise allegations during the criminal proceedings against him/her. It is more than common that defendants reject their statements to the police, alleging that they were extracted under torture. It is also common that the judges remain indifferent to such allegations. Positive examples are the exception.

On 23 March 2004, Istanbul Penal Court 6 started to hear the case of the police officer Bülent Boz accused of having beaten Ates Turan during a demonstration on 12 October 2003 against the sending of soldiers to Iraq. The court ordered an investigation against two more police officers based on the testimony of Ates Turan. (Example from the Documentation Center of the HRFT)

In general the reaction is restricted to telling the victim to file an official complaint with the prosecutor's office. This strengthens the belief of the victim that s/he cannot get justice, and many victims do not even try to complain officially.
Yet the usual way to initiate proceedings against alleged torturers is the complaint of the individual or his/her lawyer to the prosecutor's office. In cases of unregistered or unofficial detention the individual complaint provides the only possibility for an investigation to be initiated. The investigations are, however, far from being satisfactory. 

Prosecutors have the duty to investigate the torture claims effectively, speedily and comprehensively. In collecting evidence they have to protect the victims, witnesses and their families from threats and dangers. They have to identify the perpetrators, the place of the crime and inspect the relevant document (custody registration record etc.). Unfortunately, most of the investigations of torture claims result in decisions not to prosecute anyone.
In many cases it is not important that the victim is in possession of a medical report certifying traces of torture, or according to the ruling of the Court of Cassation of being "unable to work" for several days after treatment by the law enforcement officials.
Serhan Aksin, Mehmet Basaran and Bülent Özcan were detained in Derik district (Mardin) on 23 November 2003 and interrogated on allegations of being active members of an illegal organization. Later they stated that they asked at the prosecutor's office to contact their lawyers but were not allowed to do so. During their interrogation they had been given electric shocks; their testicles had been squeezed; they had been suspended by their arms and beaten roughly. Serhan Aksin had a broken nose afterwards but after their examination at Derik State Hospital they had not been given reports. Only when they complained to the prosecutor's office had they been sent to hospital again, and after three months Mardin State Hospital had issued reports certifying 15 days' inability to work for Serhan Aksin. The wounds of the other victims had healed. The report of Mardin State Hospital was verified at the Forensic Institute.
As a result the prosecutor started an investigation against 11 police officers but on 15 June 2004 he decided not to indict them, maintaining that the defendants had not ill-treated anybody but offered tea and cigarettes. The time when for the fracture of Serhan Aksin's nose had occurred had not been established and the other alleged victims had not shown traces of blows and force. (Example from the Documentation Center of the HRFT)

During the research of the Human Rights Commission in the GNAT in various prisons of Turkey (between 1998 and 2000) the Commission found 980 torture allegations and submitted 64 of them to the prosecutor's office. In 43 cases the prosecutors ruled against charges owing to "lack of evidence". In 12 cases they declared themselves not to be responsible. Six cases that could possibly have led to a prosecution were found to have exceeded the time limit, and only one case resulted in charges against police officers. 
Between 1998 and 2000 the Commission published its observations and findings in 11 books. The findings included hundreds of torture allegations but in not a single case did the relevant prosecutor start an investigation on their own, despite the obligation to act on publicly known offences.
On the other hand investigations were launched against the chairwoman Sema Piskinsüt, because she had not provided the names of the victims. The prosecutor's office in Ankara even applied to lift her parliamentary immunity.

The investigation into the question on how the Commission could find the tool used for what is known as "Palestinian hanging" (suspension with the arms tied on the back) at Kücükköy Police Station in Istanbul, also resulted in a decision not to prosecute anyone. (see Özgür Gündem of 21 October 2001)

Usually the investigations of torture allegations last longer than the investigation of other criminal offences.

The investigation into the incidents in Burdur Closed Prison of 5 July 2000, during which many prisoners had been wounded, one female prisoner had been raped and one prisoner had lost an arm, lasted for almost five years. On 30 March 2005 the prosecutor decided that there was no case to be pursued. None of the victims had been heard despite the fact that one had a medical report certifying 60 days for recovery and another one had a report certifying 45 days. The prosecutor simply stated that the security forces had to use extreme violence in order to protect the right to life enshrined in Article 2 of the ECHR. The use of force had been in line with the obligation of proportionality. (Example from the Documentation Center of the HRFT)
The absoluteness of the prohibition of torture forbids the use of reasons as a pretext to justify it. The decision not to prosecute anyone for the brutality in Burdur Closed Prison was not objective and demonstrates that institutions approach victims with prejudice. The prosecution does not differentiate as to whether the victims are children or women. No technical possibilities or aid from experts are used to ensure that victims are not traumatized again.
On 11 January 2005 Konya Heavy Penal Court acquitted police officers accused of torturing children, aged 9 and 10. The children who had been exposed to sexual assault, were forced to go through all stages including confrontation with their tormentors, inspection of the place of the crime and testifying in court. During the hearing the presiding judge accused the children who had been able to identify the torturers of being instructed on how to testify by their since (in the mind of the judge) there was no reason for four police officers to have beaten them if already one officer had done so. (Example from the Documentation Center of the HRFT)
During the criminal investigation of torture the interview techniques and principles of independent investigation set out in the Istanbul Protocol are not observed. On the contrary, there is a difference when it comes to investigation of torture claims compared to investigation other criminal cases. While investigation into "crimes against the State" are carried out speedily, without any delay in identifying the suspects, and evidence is collected (mainly from the suspects), the investigation into torture claims reveals the very opposite. In most cases the suspects are not identified; if they are identified their statements are not taken, and with insufficient investigation no charges are brought. Anything in favor of the suspects is used.
The length of the investigation varies according to the torture methods applied. While the investigation of sexual torture should be carried out with the utmost speed in order to find evidence, the practice is just the opposite. To this kind of delay the feeling of shame experienced by victims must be added, and as a result most of these allegations, once they are made, usually result in impunity for the perpetrators.
In 2004 the trial against 445 soldiers suspected of having raped S.E. in Mardin in 1993 continued with courts arguing about their responsibility. Since S.E. had raised her allegations very late, the proceedings had started at a very late stage but during the trial the loss of time continued. The dispute between Mardin Heavy Penal Court 1 and Mardin Heavy Penal Court 2 on responsibility resulted in sending the file to the Court of Cassation for settlement. Thus, the risk of an end to the proceedings because of lapse of time increased. (Example from the Documentation Center of the HRFT)
The shortcomings of the investigation of torture allegations can be summarized as follows: no special methods are used to comply with the principles established in the Istanbul Protocol; the investigations are not independent and impartial; the investigations are slow and narrowed to the physical element of the offence; the investigations are carried out in secrecy; the burden of proof is with the victim; the Forensic Institute is not independent but the only accepted institution to document torture; no special procedures exist for torture of women, children and sexual torture; the obligation of the prosecutor to obtain evidence for and against the defendant is used only in favor of the suspected perpetrator of torture.
In the end most investigations are stopped with the argument that sufficient evidence to bring charges does not exist. Only very few investigations result in decisions to prosecute alleged torturers. This, however, does not mean that they will be convicted. The same problems that exist during the investigation process continue during the trials. Only in exceptional cases have the courts convicted someone of torture. The extent of impunity has increased, despite legal changes intended at ending impunity.
The Ministry of Justice published figures on the time of emergency rule in Southeastern Turkey (1987 to 2002). During that period official complaints were filed against 1,275 persons suspected of having tortured prisoners. In 296 cases trials were held. For Diyarbakir alone 785 complaints were made and 94 trials were held. Of them, 32 ended in conviction but in 14 of these cases the sentences were suspended (see the daily Cumhuriyet of 13 November 2004). 

Figures from the General Directorate for Security show an increase of trials against torturers but also an increase in impunity. The number of torture trials in 2004 increased by 3.3 percent compared to 2003. In 2004 one police officer was convicted for ill-treatment. In 2003 three police officers had been convicted for ill-treatment. No conviction for torture was recorded in 2003 and 2004.
In 2004 a total of 247 police officers were indicted for torture and/or ill-treatment (in 13 cases torture, in 234 cases ill-treatment). In 2003 a total of 239 police officers were indicted (21 for torture, 218 for ill-treatment). These figures compared to the small number of convictions are already a clear sign of impunity.
Besides similar problems during prosecution to those observed during the investigation of torture allegations, some additional elements of the proceedings contribute to the phenomenon of impunity. Some of these elements can be listed as follows: most charges relate to ill-treatment that requires lower sentences; the shortcomings in collecting evidence during the investigation are not eliminated; demands of the victim to hear evidence are usually ignored; the proceedings last very long, increasing the danger of lapse of time; sentences are suspended or reduced dramatically; the crime of torture is included in amnesties or laws on conditional release; there are no provisions for the protection of the victim, witnesses and their relatives; the burden of proof is with the victim; the victim cannot choose the institution and the physician to prepare the medical report; there are no specialized lawyers to assist the victim; judges and prosecutors are open to political pressure; no special procedures exist for trials against torturers and the legal reforms lack implementation.
2. Priority of proceedings, secrecy of investigation and the rights of intervening parties
The investigation and prosecution of the crime of torture has to be conducted with priority to avoid the lapse of time and to ensure the effective and timely implementation of justice. The proverb of "delayed justice is no justice" in particular relates to torture trials.

The legislative tried to solve this problem with Law 4963 of 30 July 2003 by declaring torture trials urgent matters that could not be adjourned for more than 30 days (unless compelling reasons existed), and had to continue during the judiciary's annual holiday period. Despite this provision hearing in torture trials continued to take place with long intervals. 
On 29 April 2004 Corum Heavy Penal Court heard the case of the torture of Feride Kaya and adjourned the hearing to 20 July 2004. Similarly, Konya Heavy Penal Court adjourned a hearing of torture on two children from 15 July to 21 October 2004. There were no hearings during the judiciary's annual holiday period. 

The Code of Criminal Procedures of 1 June 2005 did not include the provision to count torture trials as urgent matters. The same provision remained in force for political trials (formerly heard at State Security Courts, now the heavy penal courts competent according to Article 250 of Law 5271). It is hard to understand why the provision was not included in the new legislation. One reason might be that the sentences for torture and ill-treatment were increased, which in return means that the periods for a lapse of time also increased and, therefore, speedy trials were not needed. Yet, under new legislation, trials still potentially can end in decisions that the maximum time has elapsed. 

According to Article 157 of Law 5271, the measures during the investigation are secret, unless provided differently in law and under the condition that the rights of defense are not violated. This provision is problematic in torture cases. Neither the public nor the victims get any information. Decisions on secrecy affect many aspects of criminal proceedings, in particular the right to defense, to a fair trial and the presumption of innocence. 

Aydin Ay stated that he had been detained on 27 October 2004. He had first been taken to the police station in the city center of Trabzon and from there to the department for law and order. He had been tortured, given electric shocks and one of his arms had been broken. A delegation of the HRA met with Trabzon Governor Hüseyin Yavuzdemir on 5 November. He told them that the torture allegations were being evaluated by the judiciary, which was independent, and that, therefore, neither he nor the delegation were allowed to make any comments. Prosecutor Yakup Inal Demir stated that the investigation was secret and that the lawyers asking for information were no party in this case, that if such a demand were made in writing, he would reject it in writing. (Example from the Documentation Center of the HRFT)
In practice it is observed that decisions on secrecy usually serve the purpose of protecting members of the security forces. Secrecy is applied in torture cases without any exception and even where such a decision might harm the right to a defense, during this period the victim and his/her legal representative will not get any information. There are numerous incidents in which the law enforcement officials violate the principle of secrecy but there is no mechanism for effective remedy against such a violation.
German citizen Mehmet Desde was detained in Izmir on 9 July 2002 and remanded on 13 July. On 19 December 2003 he complained that despite the provision of secrecy in Article 26 of the Regulation on Apprehension, Detention and Interrogation his photograph and personal information about him had been handed over to the press. On 16 February 2004 his complaint resulted in a decision not to prosecute anyone. (Example from the Documentation Center of the HRFT)
Investigations of torture cases should be open to the parties involved. The victims have to be enabled to get support from the public related to a crime against humanity. Decisions on secrecy of the investigation only serve to protect torturers and contribute to impunity. It is no surprise that in trials against torturers demands for holding secret sessions by excluding the public from the hearings are made. The extension of secrecy from investigation process to the prosecution itself does not strengthen the presumption of innocence; it merely protects the torturer(s).
Article 26 in the 1998 Regulation on Apprehension, Detention and Interrogation
 reads "Until guilt is established through the verdict of a court, the innocence of a person is the basis and the period of investigation is secret. Therefore no reason may be given during the period of investigation to announce that a person in detention is 'guilty' to the public, to the press, there should be no interviews with the press, no images should be taken or revealed and the investigation file may in no way be published."
The right of the legal representative to inspect the documents in a file was defined in the former Code of Criminal Procedures (Law 1412) and the current Code of Criminal Procedures (Law 5271). Law 1412 provided that the representative could inspect the file and take copies of documents. Article 143 of Law 1412 contained the exceptions to this rule. The right to inspect files and take copies could be restricted during preliminary investigation if it endangered the aim of the investigation. The restriction had to be demanded by a prosecutor and decided by a judge. This kind of decision was routinely taken in torture cases, hinting at the secrecy of interrogation. In almost all other cases involving human rights abuses similar decisions were taken.
Identical provisions were retained in paragraphs 1 and 2 of Article 153 in the current Law 5271. Further to this, paragraph 3 provides that the restriction on the right to inspect the files during the investigation cannot be extended to the testimony of the apprehended person or suspect, expert opinions and judicial procedures during which the mentioned person has to be present. Paragraph 4 provides that the right to inspect files cannot be restricted after the indictment has been accepted in court.
 Finally, paragraph 5 provides that the same rights apply to representatives of the aggrieved party.
This is problematic in cases of torture, since the prosecutor and the sub-plaintiff should work together on the case. The Regulation on Apprehension, Detention and Interrogation of 1 June 2005 contains provisions parallel to the provisions in Law 5271.
3. Forbidden interrogation methods

Article 15 of the UN Convention against Torture provides: "Each State Party shall ensure that any statement which is established to have been made as a result of torture shall not be invoked as evidence in any proceedings, except against a person accused of torture as evidence that the statement was made."

Article 38(6) of the 1982 Constitution, as amended on 17 October 2001, provides "Findings obtained through illegal methods shall not be considered as evidence." The first changes to this effect were introduced in the Constitution on 7 November 1982 with Law 2709.

With the amendment of Law 1412 in 1992, torture and ill-treatment were declared ''prohibited interrogation methods'' and the following paragraph was added as Article 135/a: ''The statements of the suspect and the testifying person must be based on their own free will. Ill-treatment, torture, giving medicine by force, tiring, deceiving, using physical force or violence, physical or emotional interventions which break the will, such as through the use of certain devices are prohibited. An illegal benefit cannot be promised. Even if there is consent, testimonies obtained by using the above mentioned prohibited methods cannot be considered as evidence.''

If the opposite is the case, it is one of the most important indications that torture is systematic and institutionalized. Despite some rare decisions of the Court of Cassation pointing at forbidden interrogation methods, this principle has constantly been violated. Many verdicts in criminal and political cases are based on statements extracted under torture. 
In criminal proceedings torture allegations that point to the fact that evidence was obtained unlawfully are not only ignored, even if medical reports exist or torturers have been convicted, but the arguments of the defense are not given any value. Usually these allegations are interpreted as the attempt of the defendant(s) to evade punishment.

The courts need to change their attitudes on this point decisively. To that effect they have to take all torture allegations seriously and make sure that they are investigated effectively. This attitude does not have to be dependent on the existence of medical reports and/or existing investigation and prosecution of the torture claims. Statements that have been extracted under torture have to be considered as not existing and the best way to do realize this would be to ensure their removal from the files. 

The problem is best described in approach to the investigation into criminal (and political) offences which proceeds by getting evidence through the suspect rather than by getting to the suspect by means of evidence. The interrogation of the suspect and the testimony taken there becomes the main evidence in most cases. The prosecutors and later the judges rely heavily on these testimonies. 

Many suspects sign statements that do not reflect their own free will, either out of fear of torture or under torture. This is mostly witnessed in cases of children and juveniles. For them legal aid is of vital importance. It is equally important that lawyers and judges show sensitivity and take torture allegations seriously. Were they to do this victims would be able to speak of such a treatment without fear of reprisal.

In the Batman report of the Human Rights Commission in the GNAT the following experience of a remanded prisoner was related:

"Two friends and I were taken to court. After testifying to the prosecutor we were taken to the judge. Three police officers entered the room of the judge. We rejected the accusations. The police officers intervened and said that they had our testimonies. We said that all statements had been taken under torture. I pointed at the difference in my signatures, which I had not written properly at the police station. The judge only said to me: 'Were you not able to resist torture for another two days?'"
In short, the legal provisions are sufficient but the practice is far from being satisfactory. 

Article 148 of Law 5271 goes one step further than the former regulations on "forbidden interrogation methods". It provides that statements to the law enforcement officials cannot count as evidence if they were signed in the absence of a lawyer, unless they are confirmed before a judge. This is a positive development, since the defendant is given the chance of rejecting a statement extracted under torture. It also strengthens the instrument of legal aid.

On the other hand, the new provision makes it impossible to later withdraw a statement to the law enforcement officials if a lawyer was present when the suspect signed the testimony (which actually simply means that a lawyer has to sign the statement as well). Huge responsibility is transferred to the person providing legal aid because the moment the lawyer meets the suspect any allegations of forbidden interrogation methods should be raised and pursued.

Under the influence of torture or more simply, duress, or just out of lack of confidence in the lawyer, the suspect or defendant may decline to talk about the treatment in custody. In particular in cases of sexual assault the victim is often not able to talk about it right after the incident. 

Keeping this risk in mind, the new provision has nevertheless to be called a positive development. The last paragraph of Article 148 of Law 5271 is also a positive step since it provides that a suspect cannot be interrogated twice on the same offence. In case that such a need arises, a prosecutor has to carry out the interrogation.
On 6 March 2004, the First Chamber of the Court of Cassation passed a exemplary judgment on forbidden methods of interrogation. The judgment related to an incident of murder in Kocaeli (Izmit). In Izmit Engin G. and Cengiz G., brothers of Mualla D. whose husband had been killed on 21 February 2002, were detained in June 2002 and charged with murder. Before the suspects were taken to the prosecutor's office one police officer secretly recorded a "conversation" with the prime suspect on video. In this recording Cengiz G. accused his brother of being the killer and admitting to having assisted him. Later he stated that he had accused his brother and himself out of fear of being tortured if he did not.

On 7 March 2003, both brothers and the wife of the victim were convicted. The First Chamber of the Court of Cassation quashed the verdict ruling that the tape recording without consent of the accused had been the main evidence, despite the principle in Article 135/a former TCPC that statements have to be made out of one's own free will. Therefore, the videotape could not be used as evidence (see Kocaeli Gazetesi of 30 May 2005).
The Regulation on Apprehension, Detention and Interrogation of 1 October 1998 repeats the forbidden interrogation methods in Article 135/a of Law 1412 in Article 23. In the Regulation on Apprehension, Detention and Interrogation of 1 June 2005 the forbidden methods of interrogation are detailed in Article 24. 
Despite these positive legal provisions courts continue to accept statements allegedly extracted under torture as evidence. They do not even ask themselves the question of whether confessions might have been extracted under torture because in many cases this is the main evidence.
4. Excluding the public from hearings; participation of the victim

The general rule for criminal proceedings is to hold public hearings with the possibility for the media to inform the general public on developments. Public hearings are important for the defense and the right to a fair trial. In the Law 1412 this right was spelled out in Article 373. The Article provided for an exception to this rule in cases where public morality or security required it. Article 375 of Law 1412 provided that all hearings of trials of juveniles under the age of 15 had to be held in closed session. 
The terms "public security" and "general morality" have frequently been criticized. In trials of torturers the defense has often demanded closed sessions pointing to reasons of public security. 

Article 182 of the Law 5271 replaced Article 373 of Law 1412 and added the condition that the decision to hold closed sessions for reasons of "general morality" or "public security" had to be taken in a public session. Since 1 June 2005 the rule that hearings in cases against juveniles have to be held in closed session is part of Article 185. The age of the juveniles concerned was raised from 15 to 18 years.

The current Code of Criminal Procedures introduced further regulations on the use of tools to record voice or images in court. According to Article 183 of Law 5271, audio-visual equipment not be used in court once the hearing has started. Exceptions from this rule related to hearing evidence (from the defendant, witnesses or an expert) through the use of modern techniques (these exceptions are spelled out in Articles 180(5) and 196(4).
The ban on audio-visual recording does not only relate to the court room but to the whole courthouse. The new provisions can be seen as protecting the rights of the individual and in favor of the presumption of being innocent. In trials against torturers publicity about such cases is of vital importance in the fight against impunity. Torture is a crime that is deeply routed in the public interest and security. Hearings of these trials should be open to the public. This is also important for the torture victim. 
The terms "public security" and "general morality" are broad terms open to interpretation. The subjective impression or interpretations of the judge determine whether public security or general morality will be invoked. In trials against torturers judges should not be given the right to make arbitrary decisions. The only person to ask for an exclusion of the public should be the victim him/herself.

In cases where decisions to hold closed sessions are taken, the reporting on such hearings is also forbidden (Article 187 of Law 5271). The judge may decide that parts of the proceedings are included or excluded from reporting (paragraph 3 of Article 187). For trials against torturers this possibility cannot be defended.

In recent years alleged torturers have not only been provided with legal aid from the budget of the Ministry of Interior and the General Directorate of Security but the defense has frequently asked to hold closed sessions for reasons of "the individual rights of the defendants, their personal and public security".
This happened in the trial relating to the death in custody of Birtan Altinbas, which has continued for 15 years at Ankara Heavy Penal Court 2, and the trials relating to the torture of two children, aged 9 and 10, at Konya Heavy Penal Court. In both cases the judges rejected the demand. In other cases judges have accepted the demand and held hearings in closed session. 

The crime of torture is a public offence that does not need a personal complaint. Yet most cases are only initiated on complaint of the victim. 

The torture victim, usually a defendant in a court case against him/her, becomes the aggrieved or injured party in trials against torturers (if the complaint resulted in a decision of the prosecutor to charge suspects). His/her status in such a trial is that of a sub-plaintiff or participating party. At the stage of hearing evidence the victim has to request the right to participate. The court will decide on this request.

Compared to earlier legislation, Law 5271 presents more details under the heading "rights of victims and complainants". Article 234 of Law 5271 separates rights during investigation and prosecution. During investigation the victim or complainant may ask for the collection of evidence; ask for documents from the prosecutor (if that does not harm the secrecy of investigation and its aim); ask for legal aid from the bar association, and can appeal against decisions of the prosecutor not to prosecute anybody. During prosecution s/he has the right to be informed of hearings; can participate in public trials; can ask for copies of documents via his/her legal representative (with which s/he can be assisted through the help of the bar associations); demand the hearing of witnesses and (in case that s/he participated in the hearings) can appeal against decisions and the verdict.
Victims under the age of 18, mute-deaf, or people disabled to a degree of being unable to express themselves will get legal aid without asking for it.

According to Article 237 of Law 5271, victims and complainants cannot ask to participate in the proceedings if the verdict has been announced, unless a decision on an appeal against a negative decision on their participation is pending.

In relation to torture victims the possible exclusion from the hearings is problematic and in practice victims have been deprived of their right to raise their allegations during revision. It is vital that torture victims receive legal aid from specialized lawyers.

In addition to the rights of victims and complainants, the rights of participating parties are spelled out in Article 239 of Law 1412. For them the court may ask the bar association for legal aid.
Another aspect of the legislation is the right of participating parties to ask questions during the hearing (via the judge). The corresponding provision is detailed in Article 201 of Law 1412. His/her legal representative can raise such questions directly to the defendant, participant, witness, expert and other persons participating in the proceedings. The questions have to accord with the mode of conduct in court; the judge will decide if there are grounds for objecting to the questions raised.

For the crime of torture it is unacceptable that questions of the victims have to be raised via the judge. The provisions should be just the other way round. The victim should be able to ask questions directly, while questions put to him/her should be formulated with great care, in order to prevent a new trauma.
One positive provision included in Article 230 of Law 5271 should also be mentioned. Not only the prosecutor and the defendant may appeal against a verdict; persons accepted as participating party can also appeal. For torture victims it should have been made the rule that they can appeal, regardless of whether they have secured a position as participating party or not.
Articles 299 and 300 of Law 5271 concern the situation of hearings during the revision (hearings at the Court of Cassation). Formerly the participating party had no right (even if incidents of torture were concerned) to speak at such hearings. The new legislation provides that the participating parties are informed of scheduled hearings and can plead during the hearing. This right, however, is restricted to verdicts in which sentences of at least 10 years' imprisonment are passed.
Looking at the upper and lower sentences for the crime of torture, it must be expected that torture victims will rarely have the right to participate in hearings of the Court of Cassation. For torture victims the right to present own views at the Court of Cassation should be granted in all cases. 

5. Suspension from duty and arrest of torturers
For the prevention of torture and protection against torture it is important that alleged torturers are suspended from duty and if the conditions exist, that they are put in pre-trial detention once penal or administrative investigations or prosecutions have started. But, as a consequence of impunity, such measures are generally not taken.
The approach of the judiciary and public institutions does not conform to the prohibition of torture and the stipulations in international human rights laws. Effective measures would otherwise have been taken for the effective punishment and prevention of torture promised in signature of international conventions. Article 90 of the 1982 Constitution requires that in case national and international law contradict each other, international norms should be taken as the valid law.

Law 1412 did not contain any special regulation for the crime of torture and ill-treatment. Accordingly orders to remand suspects of torture were regulated in Article 104. The general criteria for an arrest warrant were interpreted in favor of alleged torturers. While the rule in political cases is to remand the suspects, the rule in cases of torturers is to try the defendants without remand.

Law 5271 of 1 June 2005 amends the previous criteria for issuing an arrest warrant and makes specific mention of the crime of torture. According to Article 100 of Law 5271, arrest warrants are issued if there is a strong suspicion of a crime that is serious enough to justify the arrest. The criteria are given as: the possibility of the defendant escaping; his/her behavior, in that s/he may destroy, hide or change evidence or puts pressure on witnesses, victims or others. 

Paragraph 3 details the offences that require arrest if strong suspicion of such an offence exists (referring to the correspondent Articles taken from Law 5237, the current Penal Code):

Genocide and crimes against humanity (76-78); intentional killing (81-83); torture (94 and 95); sexual attack (102); sexual abuse of children (103); drug offences (188); founding a criminal organization (220); crimes against the State (302-304, 307 and 308); crimes against the Constitutional order (309-315). For offences that require fines or a maximum sentence of one year's imprisonment, orders for pre-trial detention are not to be issued.

Since earlier legislation did not count torture as a serious crime for which suspects should be put in pre-trial detention, this is a positive development. It will be important to see how this provision is handled in practice because arrest warrants are only issued if serious suspicion exists that the suspect committed such an offence. 

In the trial concerning the death in custody of Birtan Altinbas (he died in 1991), two of the defendants did not appear in court for six years. Despite serious suspicion that they had committed the offence and were "on the run", demands of the sub-plaintiffs to issue arrest warrants were constantly rejected. Even after a verdict of guilty had been passed no warrants were issued. Such an attitude can only be explained as an obvious protection of torturers.

The offence of "torment" was left out of the scope of crimes qualifying for the order of pre-trial detention. In case that incidents of torture are interpreted as "torment", the provision for arrest would not be valid.

Suspension of duty should be considered a powerful instrument to deter torturers and prevent torture. The possibility was included in the former TPC (Law 765) in Articles 243 and 245. In punishing the perpetrators with imprisonment the court was entitled to announce the temporary or constant suspension from official duty. This possibility was not included in the current TPC (Law 5237).
The omission of such a sanction does not accord with a policy against impunity. It should be possible to dismiss torturers from duty not only as a deterrent but also to prevent these persons from torturing again. 

6. Change of place for hearings and rejection of judges
The general rule for proceedings is the right to be tried according to law by an ordinary court at the natural place. The local courts should not be deprived of their rights and special places for trials should not be established.

Changing the place of hearings or the transfer of the trial means that the case will be heard at a different place. This is a violation of the principle of natural judge and natural court. Both, the previous and new Codes of Criminal Proceedings contain conditions under which the principle of natural judge and natural court can be ignored. The exception is defined as, "If the competent judge or court for legal or factual reasons is not in a position to fulfill their duty, or the examination of the case constitutes a danger at that place, the upper court can decide that the trial is heard at a court of the same status in a different place".

This provision is now paragraph 1 and 2 of Article 19 of Law 5271, with the difference that the decision on changing the place of a court in case of danger for public security has to be taken by the Court of Cassation on demand of the Ministry of Justice. 
The term "public security" is broad and open to interpretation. Thus, decisions to change the place of torture trials have always been taken in favor of the torturers and not the victim(s).
 Rather than protecting the security of the defendants, they were protected from public interest and from being convicted.
One of the few cases with a conviction is the death of Metin Göktepe. Journalist Metin Göktepe was beaten to death in police detention in January 1996. The case against his torturers was transferred from Istanbul to Afyon (a distance of more than 450 kiolmeters). After much public outrage and dogged media coverage, five policemen charged in the case were convicted in March 1998 and sentenced to five years' imprisonment. Four others were acquitted. The convictions, however, were overturned on appeal in July 1998. In 2000 six police officers were sentenced to 7 years', 6 months' imprisonment. (Example provided by the Documentation Center of the HRFT)
The transfer of trials is possible in any case but the right to a fair trial, the principle of equality and other rights and freedoms can be seriously violated in the process. This provision was derived from the extraordinary rules of emergency legislation and should be abolished. All offences should be heard at the natural court. For the torture victim transfer of the case to a distant court spells isolation from friends and supporters.
The rejection of a judge for being biased is one of the basic mechanisms in criminal proceedings. The prejudice of judges is frequently observed in systems without independent and impartial judges. In torture trials, in particular, independent and impartial judges are needed. 
In the Turkish legal system judges are not independent in their duty. Their appointment, promotion, measures on registration and discipline lie with the High Council of Judges and Prosecutors, chaired by the Ministry of Justice. Other bureaucrats are members of the Council, which means that judges and prosecutors are dependent on the power of the administration. Consequently, in many trials judges have been rejected for being biased. 

On 19 July 2004 Izmir Heavy Penal Court 5 continued to hear the case of 6 police officers charged with having ill-treated relatives of two children who had been detained on 7 June 2002. Lawyers from the Group to Prevent Torture in Izmir Bar Association acted for the sub-plaintiffs. They objected against the presiding judge, Ahmet Hekimoglu, on the grounds that their right to pose questions to the defendants had been rejected and they were unable to carry out their duty. Their demand was rejected and Ahmet Hekimoglu commented that during his professional life lawyers from Izmir Bar Association had always taken the side of the criminals and tried to slander the security forces. Finally the lawyers withdrew from the case, stating that the judge had personalized their complaint. (Example provided by the Documentation Center of the HRFT)
The old and current Code of Criminal Procedures both contained rules on rejecting a judge for being biased. In the current Law 5271 the rules are spelled out in Article 25. Demands for the rejection can be made until the testimony of the defendant is taken, at the Court of Cassation until the rapporteur has forwarded his report. In other cases judges can be rejected up till the time the examination starts. If the reasons for a rejection are discovered at a later stage, judges can still be rejected. This has to be done within seven days of the reasons emerging.
All reasons have to be stated at once and the request has either to be handed over to the court or its office. The rejected judge presents his views in writing. According to Article 27 of Law 5271, the objected judge does not participate in the deliberation of the motion. If it is a single judge at a penal court, the nearest heavy penal court will consider the claim. If the panel of judges at a heavy penal court cannot convene, the next court (in number) will deal with the application.

Acceptance of such an application is binding and another judge will be assigned. If the application is rejected an appeal is possible. The judge against whom objections have been raised should not participate in the proceedings (unless absolutely necessary) until a decision has been reached. If the application is made during a hearing and a break is needed for a deliberation, the judge will not retreat and the hearing will be continued. The judge will not be allowed to participate in the next hearing until a decision has been reached. 

The possibility of rejecting a judge has not been verified in practice. In particular in trials against alleged torturers this instrument has hardly ever been of any use. 

During a hearing at Kizilcahamam Penal Court relating to the torture of Metin Kacar who had been stopped after a radar control on 19 September 2004, the lawyer of the victim rejected the judge because of words and attitudes indicating that he was not impartial. Sincan Heavy Penal Court turned down the request und the same judge continued to hear the case in 2005. (Example provided by the Documentation Center of the HRFT)

7. Statute of limitations (Lapse of time)
"A statute of limitations is a statute in a common law legal system setting forth the maximum period of time, after certain events, that legal proceedings based on those events may begin. Some crimes such as murder or war crimes (see Rome Statute) are so horrific to society that they have no limitations period in some jurisdictions."

The Turkish legal system has two kinds of limitations. The first period is the time for legal proceedings (investigations) to end and the second one is the time set until the sentence has to be executed. If the investigation or the prosecution is not finished in time, the case as such (including a verdict that has not been confirmed) will be set aside. In general, the time limit for trials to end is shorter than the time limit set for sentences to have been executed.
The Penal Codes in force before (Law 765) and after (Law 5237) 1 June 2005 differ on the point of lapse of time. Article 10 of Law 765 provided in Article 10 that the rules for limitation applied to special laws if these laws had no provision for the lapse of time, while Article 5 of Law 5237 provides that the rules of the Penal Code apply to all special penal laws and laws providing for sentences.
For the crime of torture the limits for trials were set out in Article 102 of Law 765 and the limits for sentences were set out in Article 112 of Law 765. These articles referred to all offences. Prosecutors and judges were obliged to decide on the particular limitation for each offence. In torture trials it has become a habit to prolong the proceedings until the point of limitation is reached. 

Example 1: Fatma Cakir was detained in Mardin on 13 September 1993. The soldiers Serif Cakmak, Muharrem Gözbek and Atilla Bas were tried for having tortured her. On 4 March 2004 Mardin Heavy Penal Court 2 decided to drop the case because of the lapse of time. The court case had started on 28 March 2001. The charges included rape with hands. (Example provided by the Documentation Center of the HRFT)

Example 2: Seven police officers were tried for having tortured Kamile Cigci (45) in Nusaybin district (Mardin) in 1992. On 19 March 2004 Mardin Heavy Penal Court 2 decided to drop the case because the time limit had expired. The trial against the 7 police officers concerning rape in custody, however, continued. Kamile Cigci alleged that during 33 days in custody she had been stripped stark naked; hosed with water under high pressure; subjected to bastinado and suspended by her arms. One of the police officers had raped her and others had pushed a stick into her vagina. Over 20 days several more police officers had raped her. She had been taken to hospital on two occasions and during the last examination the doctor had told the police officers to keep their hands off her since she was about to die because of injuries to her bile. (Example provided by the Documentation Center of the HRFT)
In the Penal Code (Law 765) exempted from the time limit were crimes against the State which required the death penalty or life imprisonment. The current Penal Code (Law 5237) made the same exception but included the crime of genocide and crimes against humanity as offences that were exempted from limitations. In neither code was the crime of torture included in the list of crimes exempted from lapse of time. An effective struggle against torture would be strengthened if the crime of torture were included among crimes without a time limit for trial and punishment.
The time limits in Law 765 were set according to the upper sentences for each offence. Article 243 (torture) of Law 765 carried an upper sentence of 8 years' imprisonment. Paragraph 3 of Article 102 in Law 765 provided that the time limit for trials on all offences with an upper sentence of "more than five years' imprisonment and less than 20 years' imprisonment" expired after 10 years. The limit of 10 years was valid from 1999 when sentences for torture were increased. Until then the time limit had been 5 years.
Article 245 (ill-treatment) of Law 765 carried an upper sentence of no more than 5 years' imprisonment. Paragraph 4 of Article 102 in Law 765 provided that the time limit on trials for all offences with an upper sentence of "no more than five years' heavy imprisonment" expired after five years.

The time limits for the execution of sentences were set out in Article 112 of Law 765. For the offence of torture the limit was 20 years and for ill-treatment the limit was 10 years for execution of sentences.
In the current Penal Code (Law 5237) time limits were also set according to the upper sentences for each offence. The only addition is the obligation that judges have to look at the evidence to evaluate whether the offence might carry a heavier sentence. This rule only relates to lapse of time for trials but not for sentences. It is important for the crime of torture because the current Penal Code includes aggravated forms of torture. 
Time limits for trials are set out in Article 66 of Law 5237 and time limits for the execution of sentences in Article 68. The upper limit for the crime of torture is 12 years' imprisonment according to Article 94. According to paragraph (d) of Article 66 the time limit expires after 15 years (valid for all offences that require an upper sentence of more than 5 and less than 20 years' imprisonment). For aggravated forms of torture the following rules apply:
Article 94/2-5: torture of women, children, lawyers and public servants requires a sentence of between eight and 15 years' imprisonment; the time limit is 15 years.

Article 94(6): torture in the form of sexual abuse requires a sentence of between ten and 15 years' imprisonment; the time limit is 15 years.
Article 95(1): if the offence of torture leads to the victim suffering from permanent weakening of one of his/her senses or organs; permanently having difficulties in speaking; having facial scars; endangering his/her life; where a woman, experiencing a premature birth, the sentence will be increased by one half. This takes the upper limit of the sentence to 18 years' imprisonment. The time limit expires after 15 years.
Article 95(2) if the offence of torture leads to the victim suffering from an illness that s/he cannot recover from or being reduced to a vegetable state; losing one of his senses or organs; losing his ability to speak or have children; suffering permanent disfigurement to the face; where a woman, having a miscarriage, the sentence will be doubled. The time limit for sentences over 20 years' imprisonment is 20 years.

Article 95(3): if the offence of torture leads to fracture, the sentence will be between 8 and 15 years' imprisonment according to the degree to which the fracture affects the way of life. The time limit expires after 15 years.
Article 95(4): if death occurs as a result of torture a sentence of aggravated life imprisonment will be passed. The time limit for these offences expires after 30 years.
The limitation for the execution of sentences is determined in Article 68 of Law 5237. If the upper limit of the sentence is 15 years' imprisonment, the execution of the sentence is limited to 20 years (Article 68/c). If torture resulted in death, the execution of the sentence is limited to 40 years (Article 68/a).

To establish the time limitations for the offence of torment (Article 96 of Law 5237) we have to look at the upper sentences. The usual sentence is set at between two and five years' imprisonment. If the victim is a child, pregnant woman or close relative, the sentence is set at between three and eight years' imprisonment. That means that the time limit for the offence expires after 8 years under Article 96(a) or after 15 years under Article 96/b of Law 5237. The limitation for the execution of sentences is 10 years under Article 96(a) or 20 years under Article 96/b of Law 5237.
Compared to previous legislation the usual lapse of time for court cases increased from 10 to 15 years. This period is longer in cases of aggravated forms of torture. In these cases the lapse of time occurs after 20 years. If torture results in death, the lapse of time occurs after 30 years.

No great differences exist for limitation of the period for the execution of sentences. Under Law 765 the limit was reached after 20 years. The same applies for Law 5237 with the exception of cases that result in death. In these cases the limitation of the period for the execution of sentences is reached after 40 years. 
Compared to other crimes the time limit for the offence of theft and looting is equal to the time limit for torture. There is, however, a great difference in comparison to "crimes against the State". Besides genocide and crimes against humanity crimes against the State that require aggravated life imprisonment, life imprisonment or more than 10 years' imprisonment (if the offence was committed abroad) are not subject to a time limit. Torture should have been included in the list of exceptions, rather than simply being subject to increased limits.

The fact that many torture trials end in decisions determining that the time limit has passed has encouraged torturers and undermined the belief in justice.
On 11 November 2004 the trial against four police officers charged with having tortured 14 suspects including the trade unionist Süleyman Yeter who on 7 March 1999 died under torture, ended in a decision on lapse of time. Gülizar Tuncer, lawyer for the sub-plaintiffs, held the court responsible for this, and commented: "It was not important whether the court decided to accept the reasons of the Court of Cassation which had quashed the verdict. Sentences at the lowest possible level had been given and suspended. The defense lawyers constantly asked for more time and changed several times." Presiding judge Niyazi Aydin stated that the court had received a threatening letter but had passed the verdict as deemed suitable. He added that the court had not contributed to the extension of the trial. (Example provided by the Documentation Center of the HRFT.)

8. Suspension of sentences
The annual report of the Human Rights Association (HRA) for the year 2003 contained the following information on suspended sentences for torturers: In 44 court cases, 188 members of the security forces and three physicians (charged with having issued false reports) were on trial for the ill-treatment or torture of 127 victims. In the trials that concluded in 2003, a total of 20 police officers were sentenced. The sentences of seven police officers were suspended.

The mechanism to suspend sentences related to provisions of Article 6 in Law 647 on the Execution of Sentences (valid until 1 June 2005). The details were regulated in Articles 89 et seq. of Law 765. Article 89 and 90 were later cancelled since the new formulation of Articles 4 and 6 in Law 647 made them redundant.

According to Article 6, as amended on 7 December 1988, "sentences of up to one year's heavy imprisonment and two years' light imprisonment can be suspended if the court considers that the offender will not commit the crime again and has shown good conduct". In other words, it was left to the discretion of the court to suspend a sentence or not. Yet, even if police officers were on trial for more than one incident of torture, such decisions would be given. 

On 25 April 2002 Istanbul Heavy Penal Court 7 passed its verdict on 7 police officers charged with having tortured 12 suspects. One of the defendants was sentenced under Article 243 TPC to one year's imprisonment, reduced under Article 59 TPC (good conduct) to 10 months' imprisonment. The other six police officers were sentenced to 15 months' imprisonment. The court argued that the defendants would not commit the same offence again and suspended the sentence of all defendants. Only one judge opposed this decision. Judge Mehmet Uysal stated in his opposing opinion that several of the defendants were on trial (at the same court) for the same offence in a number of cases. This showed that they had a tendency to commit the same offence again. In the retrial held after the Court of Cassation quashed the verdict the sentences were suspended again.

Decisions on suspension of rarely observed sentences against torturers are an element of impunity. An important factor for such decisions rooted in the fact that no lower limit for offences according to Article 243 TPC was given and the sentences under Article 245 TPC were generally very low. 
On 2 January 2003 Law 4778 was enacted. It provided in Article 1 that sentences for the offence of torture and ill-treatment could not be suspended and commuted to a fine. This provision had no effect on trials that had started before the new provision.

From prison Bülent Gedik, Zülcihan Sahin, Sinan Kaya, Sevgi Kaya, Devrim Öktem, Okan Kablan, Arzu Kemanoglu, Müstak Erhan Il, Izzet Tokur and Ulas Bati, and subsequently Ebru Karahanci, Özgür Öktem and Ismail Altun lodged an official complaint alleging ill-treatment, in particular on the part of the six officers responsible for them during their time in police custody in February and March 1996, where they had been interrogated on charges of membership of an illegal organization. On 5 February 2003 Istanbul Heavy Penal Court 6 discontinued the proceedings against four of the accused because the limitation period had expired, and against a fifth because he had died. It found another officer, Mustafa Sara, guilty of torture in respect of Mr Gedik and Ms Öktem – who had a miscarriage while in detention – and sentenced him to two years’ imprisonment and prohibited him from holding public office for six months but acquitted him on the other charges. When the case reached the Court of Cassation the limitation period for him had expired as well (he had been charged at a later date than the other police officers).

The tendency in court is to generously seek reasons to reduce sentences with the option to suspend them altogether.
On 21 May 2004 Bursa Heavy Penal Court 2 concluded the trial against 10 police officers and two physicians charged with having tortured (or issued false reports on) the businessman Erol Evcil. All police officers were acquitted for lack of evidence. The physicians were sentenced to six months' imprisonment and a fine of 60 million TL. The prison term was commuted to a fine totaling 350 million TL and then suspended. (Example provided by the Documentation Center of the HRFT.)

In cases where verdicts included sanctions in the form of temporary dismissal from duty, this part of the verdict was suspended as well. This happened despite the fact that the judges had found defendants guilty and should have dismissed them from their profession (at least for a certain amount of time).

On 28 September 2004 Beyoglu Penal Court 4 concluded the trial against six police officers (three of them female) in connection with having detained 26 members of the Association of Contemporary Jurists and beaten them during apprehension at a demonstration against the F-type prisons in Istanbul on 16 September 2000. One police officer was acquitted (he was said not to have been on duty), while the others were sentenced to 3 months' imprisonment and 3 months' dismissal from duty. The sentences were suspended because the police officers had no previous record. (Example provided by the Documentation Center of the HRFT.)
Deaths in custody are often declared suicides. According to figures from the General Directorate of Security, 76 people lost their lives in detention during the last 10 years. More than half of them allegedly committed suicide. Deeper investigations could have revealed how much the torture factor contributed to the deaths and who could have been held responsible. In cases where such incidents are officially investigated charges usually refer to negligence of duty or other minor felonies. Since these provisions carry very low sentences they can easily be suspended so that the officers go unpunished.
On 4 November 2004 Burhaniye Heavy Penal Court concluded the trial against seven police officers charged in connection with the death of Özgür Ünal at Edremit Police HQ on 22 August 2001. Two police officers were convicted for negligence of duty under Article 230/1 TPC and sentenced to 3 months' imprisonment and fines of 142 million TL. The prison term was commuted to a fine and the whole sentence was suspended. Five police officers were acquitted. (Example provided by the Documentation Center of the HRFT.)
The subject "suspension of sentences" is regulated in Article 51 of Law 5237 (the current Penal Code) that entered into force on 1 June 2005. The first paragraph provides that sentences of up to 2 years' imprisonment can be suspended. No difference is made according to the offence committed. The limit of 2 years' imprisonment does not correspond with the limits for the sentences set in law but rather the sentences the courts have passed.
The suspension of a sentence is left to the discretion of the court. In other words, there is no obligation for a court to suspend a sentence below 2 years' imprisonment. When a court takes such a decision it has to observe the incident, the offender and the nature of the offence.

In the new legislation one exception was made. If the offender is under the age of 18 or above the age of 65 when the crime was committed, the upper limit for a sentence that can be suspended is set at 3 years' imprisonment. The condition, however, is that the person has no previous record for an intentional offence higher than 3 months' imprisonment and has shown sufficient regret during the hearings for the court to consider that s/he will not commit such a crime again.
The last condition is a general condition for suspending sentences. Further reasons are listed as "no previous record, being a civil servant and behavior in court". In many torture trials sentences have been suspended on the grounds that the offender fulfilled all of these conditions.

The conditions for suspending sentences and commuting them to fines have been attributed higher value than the absoluteness of the prohibition of torture. Legal values and human rights norms have been disregarded. The tendency in practice to protect violators of human rights and grant them impunity has made the right to physical integrity, the right to life and the prohibition of torture meaningless.
The current Penal Code does not mention that sentences for the crimes of torture and torment cannot be suspended. On 11 January 2003 Law 4778 added one paragraph to Article 245 TPC providing that sentences passed under Articles 243 or 245 TPC could not be commuted to fines, be made conditional or suspended. This provision condition was not included in the current Penal Code.
Even though the sentences for torture were increased in the current Penal Code, sentences for such an offence can still be suspended if certain rules for the reduction of sentences are applied. There are some new elements for the reduction of sentences in the current Penal Code. The provisions apply to all kind of offences and are made obligatory through differentiation of crimes deemed intentional, unintentional and possibly intentional. 

In order to avoid the suspension of sentences for the crime of torture, the lower sentences could have been increased to make a suspension impossible, or a condition could have been added to the Penal Code in line with the amendments of 2003.

The lower sentence for the offence of torment was set at two years' imprisonment. This would allow for a suspension of the sentence. The same danger is valid for aggravated forms of torment if rules for the reduction of sentences are applied. 
The current Penal Code introduced the possibility to suspend sentences under certain conditions. This may be the case if the sentence has to be executed before the personal or public damage created through the offence is compensated. If the condition is fulfilled, the judge may order immediate release.

The suspension of sentences can be subjected to supervision for at least one and up to a maximum of three years. The lower period cannot be less than the sentence that was passed. For the time of supervision the court can order:
a) the convicted person to continue a professional education program if s/he is not in possession of a 'qualified' job;

b) if the convicted person is in possession of a 'qualified' job, the order can be that s/he works in the same profession in a public or private institution under supervision and is paid;

c) if the convicted person is under the age of 18, the court can order that s/he is sent to an educational institution with accommodation.

During the period of supervision the court may appoint a probation assistant to guide the convicted person. The assistant gives advice and maintains contact with the educational body and prepares quarterly reports on the progress (social behavior, etc.) of the convicted person.

Should the convicted person commit an intentional offence during the time of probation, or fail to fulfill the conditions set by the judge, the judge can decide that the whole or part of the sentence is executed. Once the time of probation is terminated within the set rules, the sentence is counted as having been executed.

9. Amnesty or pardon of sentences for torture
The governments can announce amnesties for one or several crimes to lift the punishment with all its consequences. This is often the case in post-conflict situations to install public peace. At the same time amnesties should not be granted to persons who have violated humanitarian law. Humanitarian law draws special attention to crimes against humanity committed during war and has developed rules to prevent impunity for such persons as important political or military figures.

States have a duty to punish war criminals regardless of their social or political position. Crimes against humanity have no statute of limitation. Abuses cannot be justified as having been committed as a result of following orders from superiors. Both superiors and commanders have to be tried and convicted.
As a crime against humanity torture should not be subject to amnesties and no statute of limitation should apply. Whenever we speak of systematic and institutionalized torture, it is no surprise to find that the crime of torture is pardoned or included in the scope of amnesties. On the other hand, governments may easily decide to exclude so-called crimes against the State from the scope of an amnesty. 

According to Article 87 of the 1982 Constitution, the Grand National Assembly of Turkey has the right to announce special or general amnesties, with the exception that offences described in Article 14 of the Constitution are not liable to such amnesties. Article 14 defines the abuse of basic rights and freedoms. This includes actions such as "destruction of the inseparable unity of the State with its land and nation" and "endangering the existence of the Republic".
In other words, crimes against the State can under no circumstance be amnestied. The same does not apply to the crime of torture. This cannot be justified and is against humanitarian law and the absoluteness of the prohibition of torture. The Rome Statute of the International Criminal Court that entered into force on 1 June 2002 defined torture as a crime against humanity (Article 7/1f). According to Article 7/2e, "torture means the intentional infliction of severe pain or suffering, whether physical or mental, upon a person in the custody or under the control of the accused; except that torture shall not include pain or suffering arising only from, inherent in or incidental to, lawful sanctions."
Turkey has not (yet) ratified the Statute but in view of such an international instrument national law should be brought into line with international norms. Unfortunately all amnesties in Turkey during recent years (mainly entitled "laws on conditional release and suspension of sentences") have included the crime of torture. 

According to Article 97 of the former Penal Code (Law 765) all consequences of sentences subjected to general amnesties will be lifted. The corresponding Article in the current Penal Code (Law 5237) is Article 65. This Article differentiates between general and special amnesties. According to the first paragraph all consequences of the sentences that are subjected to a general amnesty will be lifted. According to paragraph 2 of Article 65, special amnesties are measures to terminate or shorten the execution of a sentence or to commute the sentence to a fine. In case of a special amnesty, further elements of the sentence such as deprivation of civil rights continue (paragraph 3 and 4 of Article 65).

Article 169 of the 1982 Constitution on the Protection and Development of Forests provides in paragraph 3 "no amnesties or pardons specifically granted for offences against forests shall be legislated. Offences committed with the intention of burning or destroying forests or reducing forest areas shall not be included within the scope of amnesties or pardons applicable on other occasions." Similar arrangements could easily have been made for the crime of torture. In short, further changes to the Constitution and the Penal Code are needed to exclude the crime of torture from being included in amnesties or pardons.
10. The right to retrial
An additional provision for retrial was introduced in the Code of Criminal Procedures (Law 1412) on 4 February 2003 with Law 4793. This law added a sixth paragraph to Article 327 of Law 1412. The new provision applied to cases in which the European Court of Human Rights had passed a legally binding judgment on a violation of the European Convention of Human Rights (or relating protocols) and allowed the complainant to ask for a retrial within one year. But this possibility was only granted in the case of judgments passed by the time of the new law or in the case of petitions handed in after the new law had been enacted. This limitation is against the principle of equality.
The same restriction was preserved in the current Code of Criminal Procedures (Law 5271). According to Article 311 of Law 5271, the right to a retrial was not given to cases pending at the ECoHR as of 4 February 2003. The right to a retrial is important in relation to the prohibition of torture. Given the fact of insufficient legal remedies in national law, problems relating to trial within a reasonable time and fair trial concerns, victims of torture might get the right to a retrial once the ECoHR had established that there had been a violation of human rights.

The possibility of a retrial under usual conditions can hardly be observed in ordinary trials. As far as torture allegations are concerned, no case is known to have been accepted for retrial. The conditions for retrial, such as the discovery of fresh evidence, hardly ever exist and, therefore, the right to retrial is usually not granted.
Lesker Acar was detained in Sirnak on 28 April 1992 and held in custody until 25 May 1992 (almost one month) at which point a court in Sirnak ordered his arrest.

His case was heard at Diyarbakir SSC. On 3 July 1998 the Court sentenced him to life imprisonment under Article 125 TPC (violent attempt to separate part of the country). On 27 October 1999 the Court of Cassation confirmed the verdict. The prisoner and his lawyer appealed to the ECoHR, which on 22 June 2004 found a violation of Article 6 ECHR. Unlike similar judgments on unfair trial cases, the ECoHR did not rule on compensation but stated, "Where the Court finds that an applicant has been convicted by a tribunal which is not independent and impartial within the meaning of Article 6(1), it considers that, in principle, the most appropriate form of relief would be to ensure that the applicant is granted in due course a retrial by an independent and impartial tribunal."

On 1 June 2005 Diyarbakir Heavy Penal Court 5 held a hearing on the request for a retrial. Prosecutor Muammer Özcan did not only argue that the exemption of certain cases for retrial violated the principle of equality but also that Article 90 of the Constitution provided that, "In case of contradiction between international agreements regarding basic rights and freedoms approved through proper procedure and domestic laws, due to different provisions on the same issue, the provisions of international agreements shall be considered." The prosecutor also pointed to Article 5(3) of the ECHR providing that "The High Contracting Parties undertake to abide by the decision of the Court in any case to which they are Parties."

Defence lawyer Mustafa Özer argued that on 8 March 2005 the Court had decided for a retrial. He asked that evidence be heard once again but the Court decided against the prosecutor and the defence. (Quoted from the daily Milliyet, 1 June 2005, and the verdict of the ECoHR)
From a human rights perspective, the changes made in 2003 are positive. The right to retrial does not exist for judgments which have resulted in friendly settlement. Consideration should be given to including these cases as well since one condition for a friendly settlement is the acceptance of an abuse of human rights.

11. Tapping of communications in crimes of torture

The current Code of Criminal Procedures (Law 5271) of 1 June 2005 contains one provision on tapping of communication relating to the crime of torture. According to Article 135 of Law 5271, certain types of offences include the possibility to tap communications. 
This restriction on freedom of communication is based on certain rules. The main rule is that the tapping of communications has to be ordered by a judge. In case of "danger in delay", a prosecutor may take the decision but this decision has to be confirmed by a judge within 24 hours. The maximum length of wiretapping is set at three months.

In order to get hold of the suspect or defendant the judge (or prosecutor in cases where there is a danger of delay) can order that the place of the mobile phone that s/he is using is established. This, too, can be done over a period of three months. 

The crime of torture is included in the list of offences for which such a measure is possible (paragraph 6 of Article 135 of Law 5271). It is doubtful whether this restriction on freedom of communication will ever be used in relation to the crime of torture. It might be a tool in cases of unlawful and unregistered detention. With Law 5353 of 25 May 2005 some clarifications were made to Article 135 of Law 5271.
12. Witnesses in investigations and prosecutions of torture allegations
The gathering of evidence is important for the prevention of impunity. In cases of torture it may be difficult to find witnesses. Potential witnesses may be under the same pressure and threats as the torture victim. They can be afraid of being re-subjected to torture if they testify against law enforcement officers. The existence of witnesses who are ready to testify increases the possibility of torturers being convicted.
On 10 February 2004, Ankara Penal Court 21 continued to hear the case against deputy superintendent Murat Dedeoglu (son of Ibrahim Dedeoglu tried in connection with death in detention of Birtan Altinbas), Rifat Dogru, Gürah Ayhan, Atanur Arslan, Erdal Simsek, Ahmet Horoz, Tekin Tasliova, Recep Cömert and Mustafa Usul in connection with torturing Senol Gürkan who had been detained in June 2001 in Ankara. Naki Dogan who had been detained on the same day with Gürkan, was heard during the hearing. Dogan stated the following: "We were kept in the same cell for two hours. Then we were put in separate cells. We were blindfolded during our detention. I was able to speak to Senol Gürkan when we were taken to toilet. Gürkan told me that he had been beaten, hosed with pressurized water and subjected to sexual harassment. I saw the bruises on his feet. Elvan Olkun, lawyer of Senol Gürkan, demanded that the court rule itself unfit to hear the case on the grounds that the crime should be handled under the Article 243 TPC relating to "torture". The court accepted this demand and decided to send the file to a heavy penal court. The case had been launched in connection with "ill treatment" under Article 245 TPC. (Quoted from the daily Evrensel, 11 February 2004)

On 1 October, Ankara Heavy Penal Court 1 concluded the case against deputy superintendent Murat Dedeoglu and the police officers Rifat Dogru, Gürah Ayhan, Atanur Arslan, Erdal Simsek, Ahmet Horoz, Tekin Tasliova, Recep Cömert and Mustafa Usul in connection with torturing the student Senol Gürkan who had been detained in June 2001 in Ankara. The defendants Güral Ayhan, Ahmet Horoz, Atanur Arslan and Tekin Tasliova were sentenced to 1 year's imprisonment each under Article 243 TPC (torture); the court also increased the sentences to 1 year and 4 months under the final clause of Article 243 (effective action). Then the court applied Article 59 TPC (good conduct) and reduced the sentences to 1 year 1 month and 10 days' imprisonment. Dedeoglu, Cömert, Dogru and Simsek were acquitted. (Quoted from the daily Radikal, 2 October 2004)
Measures should be taken to protect witnesses in torture trials to prevent members of the security forces from intimidating them. In the first place they should be assured that there will be no legal action taken against them for testifying. They also must get assurance that they will not be subjected to pressure or violence.
The current Code of Criminal Procedures (Law 5271) only carries provisions for the protection of witnesses in organized crime trials. Article 58 of Law 5271 provides that after the identity and trustworthiness of witnesses is established (in court) the necessary measures will be taken to keep their identity secret if this information poses a heavy danger to them or their relatives. Their identity has to be known to the judge and the prosecutor. If the hearing of testimonies in court in the presence of the participating parties poses a heavy and insurmountable danger the judge can listen to the witnesses without the participating parties being present. The testimony will be transmitted by audio-visual means. The right to pose questions is reserved.

The former Code of Criminal Procedures (Law 1412) did not include any protective measures for witnesses. The absoluteness of the prohibition of torture requires that such measures for witnesses be included in torture trials.
13. Inspection of the site of crime

Visits to the scene of the crime can produce important evidence. In cases of torture allegations, however, this is not the practice. Even in cases that result in the death of the victim, neither the prosecutor during his/her investigation nor the judges conduct scene of crime investigations. Demands of the sub-plaintiffs to carry out an on-site inspection are routinely rejected. The torture chambers appear to be closed to justice.
The possibility of on-site inspections exists and in torture trials could at least provide an indication of whether physical conditions match the torture allegations. In particular if allegations of death as a result of torture are countered with the argument of suicide, the place should be inspected to assess the likelihood of suicide (by hanging for instance).

In the current Code of Criminal Procedures of 1 June 2005 (Law 5271), Article 83 provides that on-site inspections can be conducted on the order of a judge, the panel of judges (court) or appointed (reporting) judge. If there is a danger of delay the prosecutor can order such an inspection. Visits to the scene of the crime can be conducted at any time during the investigation and prosecution. There is no distinction according to the kind of offences. It would be useful to gather information from the scene of the crime in torture incidents but prosecutors and judges make no use of this opportunity.
In the trial at Konya Heavy Penal Court relating to the torture of two children, aged 9 and 10, the sub-plaintiffs constantly asked for an on-site inspection but their demand was constantly rejected. In the end the Court acquitted the defendants on 11 January 2005.

14. The burden of proof
In general terms the burden of proof lies with the person (party) raising allegations (accusations) has the burden of proof. For torture allegations this should not be the case. The complainant has been subjected to a heavy crime and should not be left with the obligation to prove that a crime against humanity was committed.

The UN Special Rapporteur on Torture has stated that "where allegations of torture or other forms of ill-treatment are raised by a defendant during a trial, the burden of proof should shift to the prosecution to prove beyond reasonable doubt that the confession was not obtained by unlawful means, including torture and similar ill-treatment." UN Doc. E/CN.4/2003/68, para. 26(k). In line with this conclusion, the Human Rights Committee has stated that: "All allegations that statements of detainees have been obtained through coercion must lead to an investigation and such statements must never be used as evidence, except as evidence of torture, and the burden of proof, in such cases, should not be borne by the alleged victim." UN Doc. CCPR/CO/79/PHL, para. 7.
In cases of torture or sexual assault the intention of the perpetrator is to create a feeling of guilt and shame and if the victim is forced to prove that s/he was subjected to such an attack, s/he has to prove that s/he did not deserve such a treatment. Those suspected of having tortured (or sexually assaulted) another person benefit from this situation.
In Turkey the burden of proof that torture was applied does not only exist in criminal proceedings but also in administrative complaints such as the demand to be compensated. In torture cases it should be the duty of the alleged torturers to prove that they did not apply torture.

The key issue is the documenting of torture. In order to overcome the difficulties in documenting torture all other mechanisms of the system have to work properly. 
There are cases in which the burden of proof is shifted from the person making the allegation to the alleged offender. Where a civil servant claims to have been insulted on duty the offender has to prove that there was no insult (prove his/her innocence). This specific provision is part of the Code of Criminal Procedures and has been taken from the Constitution. Article 39 of the Constitution is entitled "The Right to Proof" and provides, "In libel and defamation suits involving allegations against persons in the public service in connection with their functions or services, the defendant has the right to prove the allegations. A plea for presenting proof shall not be granted in any other case unless proof would serve the public interest or unless the plaintiff consents."

Even if the law terms the obligation to prove innocence a "right", this provision is another indication of how civil servants are protected with special laws. It should be left to the civil servant to prove that s/he was insulted and not left to the alleged offender to disprove the allegation.
In a situation lacking effective measures to identify the perpetrator and the extent of the crime, to make on-site inspections, to hear experts, to allow the victim the right to be examined by a physician of his/her own choice, to keep the examination private and the report secret, to carry out speedy investigations as a matter of priority, to have transparent hearings and to offer protection to the victim, and in which the burden of proof lies with the victim, the prohibition of torture is not taken seriously. 

In particular, in cases of sexual torture the burden of proof should lie with the perpetrator in order to avoid re-traumatizing the victim. Victims of sexual torture are often accused of having provoked the offence or having made allegations in order to save face. This increases the feeling of guilt and psychological stress. 
Torture victims are often confronted with counter allegations to the effect that they inflicted the wounds on themselves. It is easy for police officers to prepare notes to this effect and often prosecutors and judges are guided by this "evidence". 
If the victim is a child, stronger protective measures have to be taken, when the child testifies.

15. Counter-allegations against torture victims

The law contains several provisions for the protection of the law enforcement officials against false accusations. They also have the possibility of accusing the complainant of "slandering, insult and resistance against officials". These counter-allegations are frequently used against torture allegations in an attempt to render these allegations ineffective. At the same time the complainant will be facing (additional) charges that might deter him/her from filing an official complaint. The rule in torture trials is impunity, while the rule for counter-allegations is conviction.
The underlying logic is that the injuries of the victim are not the result of torture but either of own actions (falling over during escape, or simply self-inflicted) or of his/her resistance to apprehension.

Usually not much evidence is needed for counter-allegations. The notes of police officers prepared after an alleged incident are taken as sufficient evidence to bring charges against the torture victim. While trials based on such allegations are often conducted speedily and result in conviction, the investigation and prosecution of torture allegations is protracted or results in a decision not to prosecute anyone (mostly because required evidence is allegedly missing).

In the past counter-allegations were mostly raised against allegations of sexual torture but in recent years all kinds of torture allegations were countered with allegations against the torture victim. 

In Ankara two brothers aged 16 and 17 and their uncle B.Ü. were detained on 31 January 2004 on allegations of having stolen cables from Türk Telekom. In custody they admitted to 21 incidents of theft. Before the suspects were taken to the Forensic Institute, police officers prepared a note stating that the traces on the bodies of the three suspects were the result of them scratching the backs because of an allergy. Besides 10 police officers, the three suspects also signed this note and the physicians at the Forensic Institute prepared their report according to the note. The suspects complained of torture and the police officers filed a complaint alleging that they had been slandered. The prosecutor turned down the complaint on torture but brought charges for slandering. (Examples provided by the Documentation Center of the HRFT)
Even in cases where the torture victim is able to verify the allegations with a medical report, the perpetrators may not be prosecuted, while the counter allegations result in charges being brought against the torture victim.
In May 2004 Özcan Köse (20) was reportedly beaten by police officers in the Zincirlikuyu quarter of Istanbul. The police officers took Köse to Zincirlikuyu Graveyard and beat him with clubs when he asked why he had been subjected to an ID check. Afterwards, Köse was taken to Sisli Police HQ and an official complaint was filed against him on the allegation of "resisting the security forces and damaging the state’s property". Köse was released after he testified to the public prosecutor and was given a report certifying 7 days inability to work by the Forensic Institute. (Example provided by the Documentation Center of the HRFT)

An additional form of injustice is the fact that alleged torturers are hardly ever remanded while arrest warrants are issued on counter allegations, even if an arrest is not obligatory. This is another aspect of how torture victims can be intimidated.

On 5 May 2005 Ferhat Kaya, chair of DEHAP in the central district of Ardahan province, was detained. He alleged that he was tortured in detention. On 6 May he was remanded for having resisted police officers. Testifying to the prosecutor, Ferhat Kaya said that 11 police officers including a female officer beat him. The prosecutor subsequently indicted the police officers Nebile Karaman(f), Ergün Karakus, Ercan Yaman, Osman Kocabas, Özer Çelik, Karaman Edis, Sener Emir, Yalçin Yildiz, Selim Çam, Recep Cesur and Yunus Ulus under Article 245 TPC (ill-treatment). This case started on 3 June 2004 at Ardahan Penal Court. On 27 September 2004 the police officers were acquitted because of lack of evidence. The case against Ferhat Kaya for having resisted the police officers started on 27 May 2004. Ferhat Kaya was released but the trial ha not ended by the close of 2004. (Example provided by the Documentation Center of the HRFT.)
Contrary to allegations of torture, counter allegations do not require proof in the form of a medical report. In some cases no charges were brought against torturers despite a medical report, while the counter allegation resulted in charges, although no material evidence was presented. It should be added that, if the necessity arises, police officers usually have no difficulties in obtaining reports verifying their claims.
On 9 May 2004 Kemal Yaratilmis and Emre Camci (both aged 20) were beaten after they had thrown cigarettes butts on the ground when they passed Anafartalar Police station in Ulus (Ankara). They stated that they had managed to run away. The police officers followed them and, although they had no arrest warrant, searched the house of Kemal Yaratilmis. They found a brother, H.Y. (16), in a nearby market and beat him up. Kemal Yaratilmis had to be taken to hospital where he was diagnosed as having a fractured arm. A wound on his head had to be stitched and his body had shown other traces of blows. His brother H.Y. had wounds as well; was given a report certifying 10 days' sick leave and Kemal Yaratilmis 15 days. Together with their father, they went to the police station. The police officers destroyed the document containing the complaint of torture, and detained the brothers together with Emre Camci. They were charged with an attack on the police station but released on 10 May pending trial. (Example provided by the Documentation Center of the HRFT).
16. Torture of children and women and impunity

The Directorate for the Judicial Register and Statistics stated for the year 2002 that legal measures had been taken against 397 children aged 4 to 10 (in legal terms these children are under the age of criminal responsibility), for 4,342 children aged 11 to 14, for 12,142 children aged 15 to 17, and for 4,131 children aged 18. 
Article 40 of the Convention on the Rights of the Child provides that governments should set a minimum age for criminal responsibility and provide minimum guarantees for the fairness and quick resolution for judicial or alternative proceedings. It is obvious that children and juveniles have to be treated differently when they get into conflict with the law.
In Turkey the first measures were taken on 7 November 1979. On this date Law 2253 on the Foundation and Functioning of Juvenile Courts entered into force. The Code of Criminal Procedures and similar laws also made reference to this separation between adult and juvenile courts. An exception were trials at the State Security Courts which were competent to try juveniles as well. This injustice was corrected with the harmonization laws between 2002 and 2004. Since then, all juveniles until the age of 18 have to be tried at juveniles' courts.
Article 9 of Law 2253 on the Foundation and Functioning of Juvenile Courts contains details on the procedure in force when juveniles commit crimes together with adults. While the preparatory investigation can be carried out together, the files of the juveniles will be separated afterwards. The juvenile court can keep the file pending until the case against the adults is terminated. Where the juvenile court agrees it, the case can be heard together with that of the adult defendants at an ordinary court.
This is a dangerous provision, since it contradicts the rule that juveniles are tried separately. In particular in political cases, the exception may easily become the rule. 

An important provision is presented in Article 19 concerning the investigation process. The investigation into offences committed by juveniles has to be carried out directly by a prosecutor or assistants that s/he may appoint. Should the prosecutor decide against charges, s/he may still decide on further measures (these measures are detailed in Article 10). It is prohibited to issue an arrest warrant for a juvenile if the lower sentence is not higher than 3 years' imprisonment. Although juveniles can only be interrogated by a prosecutor, in practice they may be interrogated by law enforcement officials.
The Regulation on the Juvenile Departments in the police headquarters entered into force on 13 April 2001. These departments were designed to assist the prosecutors during investigation of offences by juveniles. But the departments were given several other duties. Article 1 of the Regulation provided that the juvenile departments dealt with children in need of protection, abused children, children on the streets, not accompanied by adults, juvenile victims of crimes or juveniles themselves under suspicion of having committed a crime.
In practice these special branches of the police rarely act alone. Only after ordinary units of the police have finished their "investigation" are juveniles sent to the juvenile department to complete the formalities.
There are many cases in which children are unlawfully apprehended, interrogated and tortured and, in order to avoid any conflict, often released under the threat not to complain about the treatment. Although legal aid is compulsory for juveniles, there are many cases in which no application for legal counsel is made. Even at the juvenile department such unlawful acts can be observed.

H.Ö. (14) who had been detained in Konak district (Izmir) on 9 July 2004, on the allegation that he tried to steal his neighbor's pigeons from the roof, stated that he was beaten. He said: "At 7pm on my way home I was confronted with a police car. The officers asked me what I had done. I told them but they did not believe me. One police officer, who I can identify, dragged me into the car and at the same time beat me with his truncheon and kicked me. I was laid in the back and they started to hit my face. I fainted and regained consciousness at Basmane Police Station. They accused me of stealing. One police officer pushed me and I fell down stairs. After that he pushed my head against the wall. Although I was wounded I had to stay at the police station until the morning. They drove me back home and threatened me not to tell anyone that they had beaten me. Should I complain, they would kill me and my family. I was told to tell my family that the police officers had rescued me after two other children had beaten me up. Out of fear I did not say anything at home until the police officers left. (Example provided by the Documentation Center of the HRFT.)

Children and juveniles are deeply influenceable under pressure and violence, are and helpless faced with torture by law enforcement officials. In such a situation they may sign anything the police want them to sign, regardless of whether legal aid was provided or not. Thus, evidence is created through forbidden methods of interrogation.
In Hakkari four primary school pupils were detained on 26 May 2004 on the allegation that they burnt a Turkish flag. They complained that they were beaten at the juvenile department and forced to sign papers which the police officers had prepared. The prosecutor released the children the next day. Lawyer Mikail Demiroglu stated that they would file an official complaint against the police officers. (Example provided by the Documentation Center of the HRFT)

One of the protective measures for children in detention should be to keep them apart from older juveniles and children of the opposite sex. This rule is often violated.
On 7 May 2004 the 15-year old girl H.T.T. was detained in Istanbul on the allegation of helping two militants who had been involved in an armed clash get into a taxi and go to hospital. She was detained in the hospital of Istanbul University, Capa Medical Faculty. Her mother, Sakine T., later stated that police officers had interrogated her daughter at the hospital. She had been taken to Beyoglu Police HQ but her request for a lawyer had not been met. On 8 May she had been taken to the juvenile department, where she had been forced to spend the night on a bench in a cell shared with a 17-year old boy. On 9 May she had cut her hand and had been taken to hospital. Back at the police station she had been released without being presented to a prosecutor. (Example provided by the Documentation Center of the HRFT.)

Arrest warrants against children and juveniles should be used as a last resort, but in practice they are one of the first measures to be applied. This increases the trauma the juvenile will have been subjected to under torture. In prison ill-treatment of juveniles can continue.

On 18 February 2004 Leyla K. met her child A.K. in prison. She said afterwards: "My child's nose was swollen. When I asked him how this happened, he said that after arrest in Siirt 20 guards had awaited them in prison. When they answered their question on whether or not they repented with 'No' the guardians had beaten and kicked them. Later they had stripped them stark naked and hosed them with cold water. Her son had refused to take off his underwear and, therefore, he had been beaten so heavily that he had a swollen nose. 
K.K. (12) who had been detained in the same operation, stated that he and another 8 children had been forced to walk barefoot in the snow. The police officers had gathered them in a square and beaten them in public. A.K. (13) said that they had been half naked when an armored vehicle had taken them to police headquarters. At the juvenile department they had been interrogated while standing. They had been forced to stand barefoot on a concrete floor and had been pushed and kicked. He had vomited twice (once at the prosecutor's office) because of the treatment. Two other children had also vomited and all of them were told to clean up the place. M.C.K. said that they had told the physician in hospital what had happened to them. They had shown him traces of the beatings. The doctor had noted it together with the fact that the juveniles were freezing because of having been forced to walk in the snow. They had presented this report to the prosecutor who requested another report and another doctor prepared a different report. (Example provided by the Documentation Center of the HRFT.)
Prosecutors know about the provisions for the special care of juveniles but despite the prohibition against interrogating them after remand, there are cases of juveniles being taken from prison to be interrogated again.
In February 2004 D.Y. (12), suffering from epilepsy, his elder brother Y.Y. and R.D. (both 15) were detained in Izmir on allegations of having participated in a demonstration in support of Abdullah Öcalan and having thrown Molotov cocktails. R.D. said that five police officers had come to his school and took him to their car. "In the car they questioned me on why I had done such a thing. I did not know what I had done but they kept asking questions. First they took me to hospital and then to the juvenile department in Gürcesme. I was forced to sign something without reading it." R.D. was released after one day in detention. 

Y.Y. was remanded. His younger brother was released on the grounds that he was disabled. Lawyer Mustafa Rollas, chair of the HRA in Izmir, stated that Y.Y. had been handcuffed despite the obligation that juveniles under the age of 18 are not to be handcuffed. In addition, he had been remanded on 16 February but on 17 February the prosecutor had interrogated him again and then ordered the transfer to Buca Prison. (Example provided by the Documentation Center of the HRFT)

Like adults, children who might allege torture meet with counter allegations and, even if the alleged offence is minor, are at risk of being put in pre-trial detention. For the torturers, however, no arrest warrants are issued.
On 14 February 2004 several children were detained in Siirt on charges of having participated in a demonstration for Abdullah Öcalan (see the previous example). They were released the same day. However, on the night of 15 February the houses of nine of the children were searched and later A.K.K. (16), A.K. (16) and F.K. (16) were arrested on charges of having conducted an illegal demonstration and having damaged public property. Six children were released. (Example provided by the Documentation Center of the HRFT)

The maximum length of detention for juveniles is 24 hours. In practice juveniles are often held for longer periods.
On 14 February 2004 Hatice Ruken Kiliç, Sabahattin Firazoglu, Ozan Anar, Tufan Agsakal and Hasan Karapinar (two of them aged 17 and one 16) were detained after a demonstration of the Association for Solidarity with Prisoners (TAYAD) against the F-type prisons. The ordinary police formally detained and held them for 50 hours. The prosecutor at the state security court ordered the transfer of the juveniles to the prosecutor for juveniles who ordered their release. (Example provided by the Documentation Center of the HRFT.)

Investigations into allegations of torture are carried out in the same manner, even if the victim is a minor. There are no special provisions in law for such a situation. There is no expert present when the testimony of an under-age victim is taken. No sensitivity is shown during identification of possible perpetrators, and children are exposed to the risk of going through the same agony again.

During the trial of police officers charged with having tortured I.A. (9) and B.K. (10) at Konya Heavy Penal Court, no expert on children or psychiatrist was present when the children had to identify the perpetrators and inspect the scene of the crime. In January 2005 the police officers were acquitted, and the children asked whether they were the guilty ones. (Example provided by the Documentation Center of the HRFT.)
No separate provisions exist for the apprehension, detention and interrogation of women. Criminal procedures and the execution of the sentences (in cells and places reserved for women) are the same.
The only special provision was included in the Regulation on Apprehension, Detention and Interrogation in 1999. Until that time the provision in Article 8 of the Regulation had been that (only) if the body search of a female prisoner offended the feelings of the woman should it be done by a female civil servant. Ankara and Izmir Bar Associations appealed against this provision together with the Union of Bar Associations, and the Supreme Administrative Court stopped its implementation replacing it on 15 August 1999 with the provision that body searches of women had to be carried out by women.
The same provision was included in the Regulation on Apprehension, Detention and Interrogation of 1 June 2005. In addition, bodily examinations have to be carried out by female civil servants. The regulation of the body search is formulated in Article 10 of the Regulation, while the regulation on medical control is spelt out in the last paragraph of Article 9 of the Regulation. If the female prisoner requests it, she has to be examined by a female physician. If no female physician is available, a female member of the health personnel has to be present during the examination.

The body search is not the only specific problem women face during detention. Usually male officers apprehend them. This can easily turn into sexual abuse. In addition, humiliation, insults and being sworn at are another form of duress for female suspects. Besides body searches carried out by male officers, female suspects are exposed to threats to their sexual identity when the male officers search their homes, clothes and personal belongings. The same applies to female relatives of male suspects.
Rarely are female prisoners accompanied by female personnel throughout their time in custody. In all institutions the number of female officials is insufficient. It would be a step in the right direction to develop special rules for the treatment of female prisoners but it is not sufficient simply to provide that female prisoners have to be treated by female personnel. It is known that female members of the law enforcement officials also participate in torture and sexually degrading treatment. Fundamental changes would be needed against torture and ill-treatment, with a special emphasis on measures for female prisoners.
Specific rules for medical examination of female prisoners are included in the current Code of Criminal Procedures (Law 5271). Article 77 provides that if the female prisoner wants to and appropriate conditions exist, she has to be examined by a female physician. The term "appropriate conditions" should be revised, since it is of vital importance that a female torture victim be examined by a physician of trust. If the necessary conditions do not exist, they should be provided for. 

Article 9 of the Regulation on Apprehension, Detention and Interrogation of 1 June 2005 carries the same provision, with the additional clause that if no female physician is available, a female member of the health personnel has to be present during the examination. It would have been better to include the condition that the absence of a female physician must be documented in writing.
Some general considerations in the Penal Code and, more importantly, sample decisions of the Court of Cassation relating to sexual assault and abuse of women, are also valid for specific forms of torture. According to the rulings of the Court of Cassation, the crime of rape is limited to an action of a man against a woman with his sexual organ. Such a distinction is much too narrow and also influences the evaluation of sexual torture. 
In both kinds of offence (torture and rape) the difficulties of obtaining proof, the weight of the trauma the victim has been subjected to, the psychological consequences and the position of the offender are similar. In cases of sexual torture, the provisions to be applied can either be torture or rape. In fact, it is an offence that carries both elements. The perpetrators should be judged according to the gravity of both offences. 

The former Penal Code (Law 765) had no provision regarding sexual torture. Neither Article 416 et seq. on sexual crimes nor Article 243 on torture included any specification. The limitation of rape to the insertion of a penis into a vagina excluded many other forms of rape, such as rape with a truncheon. In practice other forms of rape are not exceptional
The investigation into the allegation that the female police officer Hanife Sennur Polat had raped Hamdiye Aslan who had been detained in Kiziltepe district (Mardin) on 5 March 2002, with a truncheon, resulted in a decision not to bring charges. Prosecutor Zafer Hazar took this decision on 3 March 2004, and argued that the suspect was a woman and according to the Penal Code it was impossible for a woman to rape a woman.

Following three days in detention, Hamdiye Aslan had been examined at Mardin State Hospital. Dr Ayhan Özden (male) prepared the report which did not detail signs of blows and force. At the prosecutor's office some traces were detected and Hamdiye Aslan was sent for another examination. This time Dr Ata Hitay (male) did not find traces of blows and force. However, on entry to Mardin Prison the administration ordered another examination in order not be held responsible later. The third examination at Mardin State Hospital was also carried out by a male physician, Dr Metin Cilgin who detected traces of torture. 
Hamdiye Aslan's lawyers filed an official complaint under Articles 243 (torture) and 416 TPC (rape). In her testimony Hamdiye Aslan had mentioned rape with a truncheon. She had been blindfolded but had touched the chest of the rapist and realized that it was a woman. Following the complaint Hamdiye Aslan was examined a fourth time on 21 May 2002. The report stated that wounds might have been the result of rape with a truncheon or occlusion. In the end the police officers Hanife Sennur Polat, Bayram Ural, Nazim Ege, Abdulkadir Özer and Levent Bilsel were indicted under Article 243 TPC (but not rape). The file was sent to Kiziltepe Heavy Penal Court. (Example provided by the Documentation Center of the HRFT.)

The current Penal Code (Law 5237) represents a development in relation to sexual offences. During the drafting of the code women's organizations campaigned strongly. The new law takes a broader approach to attacks on the physical inviolability and sexual identity of women. In particular, the crime of rape was defined more clearly as to the scope, the perpetrator, the victim and the methods used. Sexual abuse was included for the first time. However, there is no definition of sexual crimes. Rape was again limited to an attack on the sexual organ. Attacks on other parts of the body were not counted as rape. Sexual abuse in custody or prison were not included.
Article 94 of the current Penal Code (Law 5237) provides that sentences of 10 to 15 years' imprisonment have to be passed if the offence was an abuse of sexual nature. The courts will have to determine what an abuse of a sexual nature means. The danger of misinterpretation was observed on the subject of rape in custody under the former legislation. 

Article 95 of Law 5237 provides that sentences for torture have to be increased if, as a result of torture, a woman has a premature birth (increase by one half) or has a miscarriage (sentence is doubled). 

In the past miscarriage or termination of pregnancy because of torture was frequently observed. Even today pregnant women are taken into custody. In that sense it is a positive development to increase the sentences if the torture resulted in miscarriage or premature birth of a child. The deterrent effect might result in some protection for pregnant women.
Article 287 of Law 5237 provides that unlawful genital examinations are to be punished with imprisonment of between 3 months and one year. Genital examinations that might be necessary to obtain certain evidence can only be carried out on order of a prosecutor or judge. In the past genital examinations with the aim of determining virginity have led to much discussion.
Genitals examinations should be based on the free will and consent of the person in question. The current Penal Code gave the prosecutors and judges the authority to order such examinations. In case of sexual assault and torture, free will is of particular importance since otherwise the victim might live through the same trauma again.

Some specifics on physical examinations and the taking of samples are contained in Article 75 et seq. of Law No 5271 (Code of Criminal Procedures). Again the prosecutor or judge can decide on such a measure. In some cases confirmation of a judge is needed. There is no provision to secure the consent of the person in question. If the victim is a woman and has agreed to an examination the confirmation of a judge is not needed. 
This provision reduces the person to an object as a (prime) source of evidence. This cannot be approved of from a human rights perspective. Such an examination can in itself turn into a kind of torture. 

There are no specific provisions for investigation of offences involving women and there are no specific conditions for the investigation of torture allegations inflicted on women. In general terms there are no special conditions for investigating or prosecuting sexual offences. In such a sensitive area consideration should be given to further measures, such as the assistance of experts and modern techniques in order to protect the victim from further assaults.

The proportion of impunity is particularly high in investigations and prosecutions of torture with female victims. In cases of sexual abuse or torture it seems inevitable that the alleged perpetrators are acquitted. The social factors forcing victims to remain silent are certainly very important. Many victims refrain from seeking justice because the procedure of complaint, investigation and prosecution is very grueling.
VI. Medical Problems in Documenting Torture

The Principles on the Effective Documentation of Torture relating to the medical profession are defined in Article 6 of the Appendix I to the "Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the Istanbul Protocol)". It was adopted by UN General Assembly resolution 55/89 Annex, on 4 December 2000 and reads:
"6a) Medical experts involved in the investigation of torture or ill-treatment should behave at all times in conformity with the highest ethical standards and in particular shall obtain informed consent before any examination is undertaken. The examination must conform to established standards of medical practice. In particular, examinations shall be conducted in private under the control of the medical expert and outside the presence of security agents and other government officials. 
6b) The medical expert should promptly prepare an accurate written report. The report should include at least the following: 
(vi) Circumstances of the interview: name of the subject and names and affiliations of those present at the examination; the exact time and date, location, nature and address of the institution (including, where appropriate, the room) where the examination is being conducted (e.g. detention centre, clinic, house, etc.); and the circumstances of the subject at the time of the examination (e.g. nature of any restraints on arrival or during the examination, presence of security forces during the examination demeanor of those accompanying the prisoner, threatening statements to the examiner, etc.); and any other relevant factor;
(vii) History: A detailed record of the subject's story as given during the interview, including alleged methods of torture or ill-treatment, the times when torture or ill-treatment is alleged to have occurred and all complaints of physical and psychological symptoms;
(viii) Physical and psychological examination: a record of all physical and psychological findings on clinical examination including, appropriate diagnostic tests and, where possible, color photographs of all injuries;
(ix) Opinion: an interpretation as to the probable relationship of the physical and psychological findings to possible torture or ill-treatment. A recommendation for any necessary medical and psychological treatment and/or further examination should be given;
(x) Authorship: The report should clearly identify those carrying out the examination and should be signed.
6c) The report should be confidential and communicated to the subject or his or her nominated representative. The views of the subject and his or her representative about the examination process should be solicited and recorded in the report. It should also be provided in writing, where appropriate, to the authority responsible for investigating the allegation of torture or ill-treatment. It is the responsibility of the State to ensure that it is delivered securely to these persons. The report should not be made available to any other person except with the consent of the subject or on the authorization of a court empowered to enforce such a transfer."

Medical matters and examinations are important in the criminal investigations of ordinary offences as well as in investigations of torture allegations.

Provisions on medical examinations of persons/suspects who have been detained are detailed in the Regulation on Apprehension, Detention and Interrogation. The Regulation of 1 June 2005 is based on the Code of Criminal Procedures (Law 5271). Article 9 on "health control" provides that where an apprehended person is going to be detained, was apprehended with force, or a detainee has to change location, their period of detention prolonged, is going to be released or taken to the judicial authorities, s/he has to be examined medically in order to determine the condition of their health. 

Under usual conditions a detainee will be medically examined twice, once at the beginning and once at the end of custody (normal duration 24 hours). In cases of jointly committed offences (three or more suspects) the prosecutor has the right to prolong the detention three times for one day each time. If this is the case the detainee(s) would have to be examined each time the detention period is prolonged. 

Paragraph 3 of Article 9 of the Regulation on Apprehension, Detention and Interrogation provides that suspects whose health deteriorates during detention, or appear to be in a critical state, have to be taken to a physician immediately. This is a new provision that was apparently included to avoid deaths in custody. 

The medical examination after an official complaint of torture is a problem in itself. The reports do not meet the standards developed in the Istanbul Protocol. Although the judicial organs are obliged to prosecute the public offence of torture, generally investigations only start upon an official complaint of the victim or his/her representative. These investigations are often carried out hesitantly, the evidence is not collected in a qualified way, and all this is reflected in the way medical examinations are conducted. The prosecutors often decide on the content of their files, do not collect evidence or get details on the allegations. Many cases that result in decisions not to prosecute anybody have not even reached the state naming suspects or having found it necessary to get their testimonies. The tendency to protect members of the security force is visible.

It must be added that many torture victims are afraid to relive the trauma, or are under pressure from relatives and their environment, and often file a complaint at a very late stage (or not at all). The medical examinations relating to torture allegations should be carried out at a forensic institute if it exists at the location. Forensic experts may also carry out these examinations but if such an expert is not available state hospitals are also authorized to carry out such an examination. In practice the forensic institutes often order the transfer of the victim to a state hospital and base their conclusions on the findings of the hospital. 

In any case, speedy measures to collect evidence are not taken before the traces of torture have disappeared. The tendency and reflex of the forensic institutions to gather evidence in favor of the victim of torture is low compared to other criminal investigations. Prosecutors are obliged to gather evidence for and against the suspect. In cases of torture it appears that they mainly collect evidence in favor of the suspect.

The Istanbul Protocol and other relevant international treaties have spelled out the norms for medical examinations in line with human rights standards and the prohibition of torture. One of the rules is the privacy of the examination and the confidentiality of the report. Both aspects should be observed in legislation.

1. The authority to prepare medical reports and the Forensic Institute

Since Law 2659 on the Forensic Institute of 14 April 1982, the position of official expert in penal cases lies with the Forensic Institute. The Institute was established under the Ministry of Justice. Its duties are generally described as "presenting scientific and technical opinion on subjects of forensic medicine forwarded to it from courts, judges or prosecutors". The Institute does not only have the authority to issue such reports but is obliged to carry out this duty. In relation to allegations of torture the reports of this Institute are of vital importance.

Since the Institute is subordinate to the Justice Ministry it is not an independent institution. This alone is reason enough to question the findings of such an institution. In particular in cases of torture where the suspect is a civil servant the findings of an institution dependent on the executive can hardly be called objective. The security force and other parts of the administration can easily exert pressure on physicians who are appointed by the Ministry of Justice.

On 27 June 2000 forensic expert Dr. Elif Kirteke who at the same time was a founding member of the human rights commission of the Istanbul Medical Association, examined three persons and detected traces of torture. She filed an official complaint against the police officers Mücahit Aydas, Ragip Keven and Levent Binici, alleging that they had threatened her. The police officers were indicted for "insulting an official" but no court case was initiated for torture of the three victims Dr. Kirteke had examined. In 2004 the court case against the police officers continued. At the hearing of 4 June 2004 Dr. Elif Kirteke identified the police officers who had threatened her. (Example provided by the Documentation Center of the HRFT.)

Article 1 of Law 2659 on the Forensic Institute of 14 April 1982 provides that the Justice Ministry can establish expert departments and branches subordinate to the Forensic Institute whenever and wherever it deems necessary. Currently there are seven groups bound to the Forensic Institute, chaired by a president and twelve branches of the Forensic Institute, chaired by a director (the official titles are presidency and directorate). In other words, the Forensic Institute is only organized in 61 out of 81 provinces in Turkey.

With the Law on the Forensic Institute, the main scientific branches of forensic medicine at the universities were also given the status of official experts but the units of the Forensic Institute make no use of these. In other words, the Forensic Institute has a monopoly on forensic expertise. The courts do not consider the reports provided by the responsible units at universities if they are the only expert opinion. 

In places without a Forensic Institute (whether group or branch) physicians at state hospitals or health centers (saglik ocaklari) have the right to issue forensic medicine reports. The Regulation on Apprehension, Detention and Interrogation of 1 June 2005 introduced a number of clarifications on this point. Article 9 of this Regulation provides that medical examinations, control and treatment have to be carried out by the Forensic Institute or an official health institution.

Unfortunately, the departments for forensic medicine at the universities were not included in the list of official institutions to carry out examinations, control and treatment in penal cases. In these departments experts can be found. At state hospitals and health centers, however, this is rather the exception.

Torture has to be documented by experts. Academics and experts at the universities, therefore, should take an active part in the reporting of torture. To leave such a task to physicians at state hospitals and health centers is a serious obstacle to effective and correct reporting of torture. The new provision allows for the reporting on torture cases at state hospitals and health centers even in places with a Forensic Institute. This offers another opportunity by which to conceal torture. The initiative has been left to the security force to choose among the places for forensic medicine. If experts do not document torture, the allegations of the victim cannot be proven correctly, effectively and in time. This is one of the most important factors contributing to impunity. A policy of impunity certainly requires that proof of torture be obstructed.

The documenting of torture requires the existence of various expert units, in particular forensic experts. This possibility does not exist in three quarters of the provinces in Turkey. In addition, in 70 percent of the country the rural police, the gendarmerie is responsible for law enforcement. In these places no forensic experts are available. This shows that the documenting of torture is harder than imagined in these parts of the country.

For the effective and correct documenting of torture an independent institution and independent experts are needed.

2. The privacy of the examination

The privacy of the examination is a prime measure to be taken in the prevention of torture. International conventions on medical aspects and on torture in particular stress the importance of privacy of the examination, which stems from the duty of professional confidentiality of physicians in their contact with patients. 

The security forces, or officials acting in the name of the state, seek to interfere in the private contact between the physician and the patient, usually arguing that issues of security are at stake. The security forces also know that findings of such examination may lead to accusations against them. Their aim is to obstruct the reporting of torture.

On 6 March 2004 Mehmet Cuya was detained in Bingöl on accusations of theft. He later declared that he was tortured and filed an official complaint. In his application he alleged that the medical examination was carried out in the presence of police officers. He stated "I was sitting in a café with my brother. Three civilian dressed police officers came and said that a mobile phone had been stolen. They wanted to take me to an identity parade. I was taken to the second floor of Bingöl Police HQ. The person whose mobile had been stolen came and said that I was not the thief. The officers threw him on the ground and cursed at him. Afterwards they blindfolded me with a scarf. I was stripped stark naked and held on a wet ground. They hosed me with ice-cold water, demanding that I accept the charges. They threatened me with rape if I didn't. They hit my head against the wall and squeezed my testicles. They forced me to kneel. One held me by my neck and another one beat me on my penis with a hose. This treatment was repeated in intervals. I was taken to the corridor naked. The police officers said that they tortured me on orders of the chief of police. Later a short person came in. He said that he was the chief of police and insulted me." Mehmet Cuya was held at the Bingöl Police HQ until the morning. Later he was taken to Düzagac Police Station and from there to Bingöl State Hospital. He alleged that he was threatened not to tell the physician anything about torture. Police officers were present during the examination and the physician did not ask any questions. Out of fear Mehmet Cuya did not complain of torture. Later that day Mehmet Cuya was released. He added that he had been forced to sign some papers without having been allowed to read them. (Example provided by the Documentation Center of the HRFT)

If the privacy of the examination is not secured the quality of the report will suffer. The discovery of traces of torture is more difficult under these conditions which affect both the victim and the physician.

Lawyer Murat Timur declared that his client Tacettin Kurt (a minor) who was detained in Van on 22 September 2004, was tortured. The police officers had pulled his hair and thrown him against a wall. He had a fracture to his head and a broken nose. Over 24 hours he had not been given anything to drink or eat. In Van State Hospital he had been examined by Dr. Cumali Celik but the physician had not ordered the police officers to leave the room and had only asked whether Tacettin Kurt had any complaints. He had not asked him to take off his shirt to see whether there were any traces of torture. Lawyer Murat Timur added that after lodging an official complaint his client had been examined a second time and a report certifying traces of torture had been issued. (Example provided by the Documentation Center of the HRFT)

Paragraph 10 of Article 9 of the Regulation on Apprehension, Detention and Interrogation of 1 June 2005 provides that the general rule of a medical examination is that the physician and the person being medically examined are on their own during examination, on the basis that this should be the relation between doctor and patient. Only if the physician expresses concern for his/her safety can s/he ask that the examination be carried out in the presence of a member of the security forces. Such a situation has to be recorded in writing. In this case, the legal representative of the detainee can be present under the condition that this does not result in a delay.

This provision does not ensure the principle of privacy during examination. In fact, the physician's concern for his/her own safety can in practice easily become the rule rather than the exception, and members of the security forces are able to put the physician under pressure. For instance, handcuffs are still not taken off during medical examinations. In such cases, the person under examination is seen as dangerous. This measure is justified in breach of medical ethics and international standards of examination.

Example 1: Murat Erdem alleged that his brother Ercan Erdem and his friend Harun Eroglu had beaten him in Kahta district (Adiyaman) on 2 September 2004. He had been detained and given a medical examination while handcuffed. (Example provided by the Documentation Center of the HRFT.)

Example 2: Behlül Ocak (18) stated that he was detained in Karsiyaka district (Izmir) on 30 September 2004 when he was putting up posters for Remzi Aydin, a prisoner on hunger strike. He was taken to Cigli Police Station. At the station two plain clothed police officers and uniformed police officers had attacked him, pressed him against the wall and beat him on the head, kidneys and testicles, saying that he was a traitor. On the same day he had been taken to the state hospital. During the examination his handcuffs had not been taken off. When he stated that he did not want to be examined under such conditions he had been taken out of the room, and on the corridor police officers had beaten him again. The physician had told Ocak to keep quiet and had accused him of having damaged the police station when Ocak had reminded him not to overlook the fact that the police officers had beaten him. Under this situation he had refused to be examined and had been taken back to the police station. From there he was taken to the juvenile department and at 3.30pm he was taken to the Forensic Institute where a report was issued ordering 7 days' sick leave. On the same day the prosecutor had ordered his release. (Example provided by the Documentation Center of the HRFT.)

In cases of sexual torture the privacy of medical examination is even more important. The victim experiences difficulties in talking about such an experience for reasons of social and moral values, and does not often meet with the necessary sensitivity. In general, physicians lack an understanding of their ethical code and the approach outlined in the Istanbul Protocol.

Yeser Tekin (born 1978) was detained after a demonstration by the trade union KESK in Diyarbakir on 21 February 2004. During her detention police officers reportedly pulled at her chest and some kicked her in the genitals. Before the initial examination at the beginning of detention one police officer allegedly said, "I know what I'll stick in your place". In the physician's room several police officers were present and did not allow her to stay alone with the physician. She told the physician that she was bleeding because of the kicks to her genitals but the doctor said that she should see a physician after detention, because he could not do anything. Yeser Tekin further alleged that at the Anti-Terror Department at Diyarbakir Police HQ one police officer threatened her with rape. At the end of detention she was examined in the state hospital again. She told the physician her complaints but again was not taken seriously. A judge ordered her arrest but the warrant was lifted on objection. (Example provided by the Documentation Center of the HRFT.)

The exceptional condition of security concerns allowing for the presence of members of the security forces during medical examinations is in fact the rule. The Regulation of 1 June 2005 only added the possibility that on request a legal representative may be present, too if this does not delay the formalities.

This possibility is again left to the interpretation of the security forces who may easily argue that no lawyer was available, or that it would have delayed the examination if they had to wait for a lawyer. The rule should be the privacy of the medical examination with only the patient and the physician being present. In the past (and present) examinations are conducted in the presence of three parties. If the lawyer is added to the picture, the examination will involve four parties. But in practice lawyers will have little chance to be present because it is unclear what "delay" means and who is to determine which length of time can be termed a delay.

The relation between the physician and the patient and the medical examination is a special relation and no one should be allowed to intervene. If torture allegations are at stake, the potential perpetrators, members of the security forces, should certainly not be allowed to intervene. The provision that the persons who take the detainee to the examination should not be the same as those who interrogated him/her is insufficient since other members of the security forces are certainly in solidarity with their colleagues and give no consideration to a possible torture victim.

The important question is how to establish an atmosphere of trust between the torture victim and the physician. A second question could be what kind of effect the presence of other people might have on the torture. These considerations are of extreme importance in cases of sexual torture which might require special methods to establish the trust of the patient in the physician.

For the effective and correct reporting of torture the medical examination should under no circumstances be open to outward interference. 

3. The confidentiality of the medical reports
The contents of the medical reports must be kept secret from the security forces. Their knowledge of reports confirming torture allegations is bound to lead them to attempts at obstructing subsequent penal measures against them. The victim, however, must have the right to be informed of all findings and consequences of the medical examination. 

The secrecy of the findings in medical reports is directed at the security forces suspected of having inflicted injuries. This principle aims at protecting the physician and the victim. The physician has to be kept away from pressure, and the victim must feel secure.

Article 9 of the Regulation on Apprehension, Detention and Interrogation presents several categories on the confidentiality of medical reports. The initial examination report at the beginning of detention is not held confidential. In other cases the new legislation differs slightly from earlier provisions.

Paragraph 4 of Article 9 of the Regulation provides that the same members of the security forces may not take the testimony and take the detainee to and from medical examinations. In case that no other personnel are available, the same officers may be responsible for the transfer but this has to be documented in writing.

A copy of the report on the initial examination intended to document the detainee's health situation at the beginning of custody is handed over to the security forces. At the end of detention, each time the period of detention is prolonged, or the place of detention changes, medical examinations have to be carried out. Copies of these reports have to be put in closed and sealed envelopes to be taken to the prosecutor. It is not said how these reports get to the prosecutor but in practice this duty is again left with the security forces. 

To mark the difference, reports have to be qualified as "reports on entering" detention and "reports on leaving" detention. Paragraph 6 of Article 9 provides that three copies are made of each report. One copy of the "report on entry" is kept at the health unit, a second report is given to the person being detained, and the third copy is given to the security forces to keep in the file of the case.

According to paragraph 8 of Article 9 of the Regulation the three copies of "reports on leaving" (the end of detention, the prolongation of detention, or a change in the place of detention) are distributed as follows: one copy is kept at the health unit and two copies are sent to the prosecutor in a closed and sealed envelope in the quickest way possible. The prosecutor hands one copy to the detainee or legal representative and keeps one copy in the investigation file. 

According to this provision the contents of medical reports are kept secret from the security forces. Only the prosecutor, the apprehended person and his/her legal representative are entitled to be informed of the contents. This leaves important duties to the physician. Physicians are obliged to inform an examined person of the findings during examination. This is a necessity also covered in the Istanbul Protocol. However if one copy of the report is given to the detainee the security forces have the possibility to learn its contents, either through threats and force or by confiscating the report. 

Previous legislation also provided that the detainee is given a copy but in practice this was not done or rather the security forces knew the contents of the reports but the examined person did not. In several cases reports intended to be given to the detainee were taken away from them before they could read it.

On 13 February 2004 at 9pm H.S. (17) went to the offices of DEHAP in Siirt to see some friends who had been released from prison that day. On the way he was attacked by police officers. A medical report was issued at Siirt State Hospital but H.S. did not get a copy. The police officers confiscated it, telling the physician that they would take the report to the prosecutor. (Example provided by the Documentation Center of the HRFT.)

According to the Regulation in force until 1 June 2005 one copy of the medical report had to be given to the examined person. In practice the results of the examination were kept secret from the examined person.

Nihat Dursun (born 1981) and Cengiz Cengel (born 1976) stated that they were beaten during apprehension and detention in Istanbul on 16 September 2004. They had been selling parking tickets and the police alleged that they had taken money from police officers under force. At the police station a commissioner had insulted them and kicked and punched them. At the First Aid Hospital in Taksim they had been examined, but the medical report had not been given to them. (Example provided by the Documentation Center of the HRFT.)

The new regulations are not sufficient to ensure the right to privacy during examination and the confidentiality of the reports. Even if the police officers who take the detainee from the examination are different to the interrogating officers, they can be present during examination and can get the copy intended to be given to the examined person. 

4. Urgent health care free of charge

Paragraph 4 of Article 10 of the Regulation on Apprehension, Detention and Interrogation of 3 January 2004 provided that medical examinations, control and treatment would be provided free of charge at the Forensic Institute or official health institutions. The provision did not include the condition that these measures had any urgency. 

In practice many problems relate to this provision. The examined persons were asked to pay and if they refused they were not given any report. There are many cases in which torture victims refrained from complaining because they could not pay the costs of examination, tests and treatment.

The Regulation of 1 June 2005 carries no provision on medical examination, control and treatment free of charge. This was done to avoid claims of detainees for compensation. The omission of such a provision is in line with a circular of the Health Ministry of 9 August 2004 (no. 2004/104). The circular stated that free health care for persons under criminal investigations or in prison had ended as of 31 December 2003.

On 24 June 2004 Bilal Salo (born 1974) and a friend were stopped during an ID check in Kusadasi (Aydin). The police officers stated that they were either thieves or terrorists, handcuffed them and took them to the central police station. Allegedly they were beaten with truncheons and sticks and kicked at. Bilal Salo fainted and was taken to Söke State Hospital. The physicians for cerebral affairs and the oculist asked for 115 million TL. Unable to pay Salo had to sign an acceptance bill and since he could not pay for the tests he was not given a report. (Example provided by the Documentation Center of the HRFT)

According to the circular of the Health Ministry and Law 4736 on Fees for Public Services of 8 January 2002, defendants and victims alike have to pay for all kinds of medical examinations, tests and treatment. This is in contradiction to international agreements concerning torture to which Turkey is a State party. The Forensic Institute refers applicants to hospitals which ask for fees for their services. Many of the victims are unable to pay and left without the opportunity to document their claims of torture and/or get treatment and rehabilitation for it. If torture cannot be documented, impunity starts from this beginning point.

In cases of torture allegations the right health institutions should carry out a medical examination as a matter of priority without charge. Otherwise torture may not be documented at all.

In 2003 a court case was initiated against the torturers of Medeni Kavak who had been detained in December 2001. Upon his complaint, Diyarbakir Forensic Institute sent him Dicle University hospital, but the traces of torture were only detected after one month. (Example provided by the Documentation Center of the HRFT.)

5. Issuing false reports; charges of misconduct of duty

The new Penal Code (Law 5237) abolished the offence of "issuing false (medical) reports" related to torture. This had been Article 354/4 of the former Penal Code (Law 765). The offence concerned reports confirming traces of torture where such traces did not exist or, conversely, reports failing to document traces despite the fact that injuries commensurate with torture existed. 

There are several reasons for the prevailing importance of Article 354/4 of Law 765. The Forensic Institute is not independent and forensic experts are open to administrative pressure. There are several cases of physicians who have tried to resist this pressure and have been dismissed or even put on trial. Further problems relate to the lack of experts so that it falls to medical practitioners to issue reports on torture. 

Article 354/4 of Law 765 was amended on 26 August 1999 by the Law 4449/3 as an attempt to contribute to the prevention of torture. The scope of the provision was broadened and the sentences were increased. Not only could physicians be charged for issuing false reports but pharmacists and health officers were added to the list.

In relation to torture a fourth paragraph was added to Article 354 of Law 765. The wording was "issuing false reports in order to conceal a crime or evidence of torture and ill-treatment" and the sentence for such an offence was set at between four and eight years' imprisonment. The lower sentence was set higher to avoid sentences being commuted to fines or suspended.

During the discussions on the new Penal Code Article 354 of Law 765 was generally accepted, with a revision included whereby issuing reports "intended to show a crime where none existed" should be punished in the same manner as "reports concealing a crime".

Physicians who had (incorrectly) issued reports certifying traces of torture could and had already been tried before the new provision. Paragraph 4 of Article 354 of Law 765 only increased the sentence for such an offence. In a sense it was a threat against physicians who "dared" to certify traces of torture.

For the prevention of torture it is of the utmost importance that torture is documented correctly and effectively. Physicians and experts responsible for the documenting of torture have to be independent and should not be under any pressure or threat. Otherwise physicians may act against medical ethics.

On 11 September 2004 at 1am, Erdal Savas passed the central police station in Van. He objected when police officers wanted to conduct a body search, and several police officers beat him in the middle of the street. He was taken to hospital and later detained together with Murat Adir. At the police station Erdal Savas was again tortured. On 12 September he was taken to Igdir State Hospital. Relatives stated that first police officers had talked to the physician and afterwards the physician had treated them badly and had not given them a copy of his reports. Lawyer Haydar Mizrak stated: "I was informed after my client had been taken to Igdir State Hospital. I went to the hospital and saw my client lying on a pallet. The corridor of the hospital was full of police officers. They asked the chief physician for a transfer to Kars State Hospital. I intervened and made sure that my client was taken to Van Research Hospital. In Igdir Erdal Savas had received a report that confirmed traces of blows, although this was not a final report. The most interesting thing is that the physician who did not give a copy of his report to my client issued a final report for the commissioner Coskun Akyol who had been involved in the incident, and ordered 20 days' sick leave." (Example provided by the Documentation Center of the HRFT.)

The new Penal Code (Law No 5237) of 1 June 2005 has no special provision on issuing false reports relating to torture. In general terms, the new Penal Code tried to avoid specific provision for the prevention of torture. On the subject of "issuing reports against the truth" the situation before 1999 was re-introduced. According to Article 204 of Law 5237

· persons who falsely prepare or alter official reports will be punished with imprisonment of between two and five years;

· persons authorized to issue official reports and prepare false ones or alter them will be punished with imprisonment of between three and eight years;

· if the reports are valid until they are found not to be genuine the sentence will be increased by one half.

Considering that the second paragraph applies to medical reports on torture allegations the lower sentence was reduced to three (from four) years' imprisonment and the upper sentence of eight years' imprisonment was retained. The danger of suspension for this sentence increased. Had the aim been to avoid impunity, the lower sentence should have been set at a level not to allow for the suspension of the sentence. Once again this is a step backwards compared to previous reforms.

In the past it was observed that physicians who issued false reports and concealed torture, were not charged under Article 354/4 of Law 765 but Article 230 of Law 765 (neglect of duty) or Article 240 of Law 765 (professional misconduct). Compared to Article 354/4 these provisions carried much lower sentences and allowed for suspension of the sentences. The sentence for Article 230 of Law 765 (neglect of duty) were imprisonment between 3 months and one year and for Article 240 of Law 765 (misconduct of duty) was imprisonment of between one and three years. Such an opportunity served the policy of impunity and aimed at protecting physicians ready to conceal the crime of torture.

The Prosecutor's Office in Corum indicted the soldiers Selahattin Köse and Neset Sakrak for having tortured Feride Kaya (52) who had been detained in September 2002 on allegations of having supported an illegal organization. The physicians Fatih Sarioglu and Muzaffer Aymergen were indicted under Article 230 TPC for neglect of duty. They had issued reports sating that no signs of blows and force could be detected although Feride Kaya had clear traces of torture on her body. (Example provided by the Documentation Center of the HRFT)

It is inevitable that the physicians went without punishment, because the sentences passed for neglect of duty were low enough to be commuted to a fine and afterwards suspended. Had the physicians been charged with issuing false reports, they would have gone to prison.

On 21 May 2004 Bursa Heavy Penal Court 2 concluded the case against 10 police officers charged with having tortured the businessman Erol Evcil at Bursa Police HQ and two physicians charged with neglect of duty. The police officers were acquitted because of lack of evidence and the physicians Abdullah Karadag and Gündüz Sümeyye Döl were sentenced to 6 months' imprisonment and fines of 60 million TL. The prison term was commuted to a fine of 350 million TL and then suspended. (Example provided by the Documentation Center of the HRFT)

6. The offence of not reporting a crime

The new Penal Code (Law 5237) retained the provision that physicians, orthopedists, midwives or other health personnel had committed an offence if they did not inform the prosecution or the police about a crime against persons which they had learned of in the course of performing their professional duty. In the former Penal Code (Law 765) this had been Article 530. The offence carried a light fine.

In the past this provision was used against staff of the Human Rights Foundation of Turkey if they had not informed the authorities of torture cases reported by victims who had applied to them for medical treatment (free of charge).

In the new Penal Code (Law 5237) the provision is now Article 280 but instead of a fine the punishment is now imprisonment for up to one year. 

Activists in the field of rehabilitation and documenting of torture can easily be charged under this provision. A closer look at paragraph 9 of Article 9 of the Regulation on Apprehension, Detention and Interrogation of 1 June 2005 makes this clearer. 

If, during a medical examination, traces of torture, aggravated forms of torture or torment (Articles 94 to 96 TPC) are detected, the public prosecutor has to be informed immediately. It appears that the health personnel have the prime obligation to prevent torture. The less responsibility born by the security forces in the prevention of torture, the more responsibility was born by the health sector. Besides the duty of issuing reports and the pressure from the administration, further burden is laid on physicians through the duty of notifying (denouncing). 

This duty and the fear of penal consequences increase the pressure on health staff, who are not independent in carrying out their duty. It will make it more difficult to document torture. Since prosecutors are obliged to initiate investigation ex officio and are the recipients of medical reports, there should be no need for physicians to separately notify prosecutors if traces of torture are detected.

Even in cases of torture outside custody physicians should not be left with such an obligation. The choice of filing an official complaint should be with the victim. Otherwise the physician is made responsible for bringing the victim into conflict with the security forces. This could even lead to security forces reacting against the physician.

7. Physical examination in crimes of torture and torment

Contrary to the former Code of Criminal Procedures (Law 1412) the new Code of Criminal Procedures (Law 5271) of 1 June 2005 carries special provision on how to collect evidence in cases of torture or torment. Law 5271 includes the possibility of ordering the collection of samples from the body. The final version of this provision was enacted with Law 5353 of 25 May 2005.

Article 75 of Law 5271 provides that the prosecutor may issue such an order, or that it can be taken on demand of the victim by an ex officio decision of the judge or the court. Prosecutors may also decide that samples of hair, saliva or fingernails have to be taken. Such an order has to be confirmed by a judge or a court within 24 hours. If the decision is not confirmed, the results cannot be used as evidence. The intervention must not harm the health of the person involved. If the upper sentence for the offence in question is below two years' imprisonment, samples may not be taken. Decisions to take samples are open to appeal.

Article 76 of the Law 5271 carries similar provisions for victims and third persons (witnesses, etc.) including the verification of parentage. In both cases, demands of the victim are not required and the person from whom samples are to be taken can appeal against such a decision.

Article 81 of Law 5271 provides for offences with an upper sentence of two years' imprisonment and more that on order of a prosecutor or a judge the "physical identity" of the suspect can be established (if necessary) by taking photographs, fingerprints and recording voice and images. If the trial results in acquittal, the prosecutor is obliged to destroy this material immediately.

Both the taking of samples and measures to clarify the identity of a person are sensitive areas. It is of utmost importance that the person in question agrees to such a measure without outside pressure. Otherwise the right to physical integrity is violated, and the measure may in itself turn into a form of torture. There is no difference if the crime of torture is involved.

An examination of a torture victim, or the taking of samples from the victim without consent, will increase the trauma and strengthen the effects of torture. It should be kept in mind that torture victims might refrain from complaining out of fear of such measures. This is particularly true in cases of sexual torture. 

In relation to the establishing of identity, the law does not clarify how the gathered information will be used. There is no guarantee that the information will not serve incorrect accusations. There is also no guarantee on how results of samples taken from bodies are used. In practice, both provisions may create new problems.

The provision of Article 75 of Law 5271 only relates to internal examinations. The external examination is left to the prosecutor and the security forces. Internal examination includes the inspection of the genitals and anus. For complaints of torture this kind of examination should at least require the consent of the person involved.

As a rule internal examinations require an order of a judge on demand of a prosecutor. But in such cases again, an exception was made by giving the right to order such an examination to the prosecutor "in case of danger in delay". As stated before, in Turkey the exception can easily become the rule. Even if the confirmation of a judge is required within 24 hours, the person involved will have been subjected to various forms of humiliating treatment that do not require his/her consent.

Unlike Article 75 of Law 5271, Article 76 of the same law on the examination and taking of bodily samples of third persons (victims) mentions the consent of the person involved but only in the form that an order of the prosecutor or the judge is not required if the person has agreed. The same exception of authorizing the prosecutor to order such an examination if there is "danger in delay" is included in Article 76 of Law 5271. Likewise, examinations are separated into internal and external inspection. The victim may only object to such a measure if s/he has the right to remain silent, i.e. has this right due to his/her professional capacity, or is a close relative of the suspect or defendant. In all cases the consent of the person in question should be sought since the integrity of the person is involved. The Istanbul Protocol is quite clear on this point. 

Torture victims are usually suspects or defendants tried on criminal or political charges. In that sense s/he is examined as a suspect and not as a victim. Should the torture allegation result in an investigation, the person would then be examined a second time. This means that the trauma is relived twice. The torture victim should be protected from such grueling measures. 

Victims of sexual violence have also gone through an important trauma and should not be subjected to examinations which they might object to. In any case, victims of torture and/or sexual violence should be given the right to choose their physician.

Article 80 of Law 5271 provides that the samples taken from the body of a victim, suspect or defendant are secret and may only be shared with persons who have the right to inspect the file. The second paragraph of Article 80 defines the exceptions to this rule.

In the first place, the information has to be destroyed immediately if the case is dropped or the trial ends in acquittal. It remains unclear how the information is handled if the trial ends in conviction.

Before the amendments with Law 5353 of 25 May 2005, samples from the bodies of victims, suspects or defendants had also to be destroyed if the trial ended in conviction. The only positive change introduced with Law 5353 is the provision that the information has to be destroyed immediately and not, as previously formulated, within 10 days. 

It appears that the legislation considers that convicted persons have a tendency to commit further crimes and, therefore, preferred to conserve information on these people. Actually such information can be used as a threat against these persons. It maintains the assumption of their being potential criminals. Provisions for compensation for damage created through bodily examinations and the taking of samples from the body are also lacking.

According to Article 81 of Law 5271 on the establishment of physical identity, the provision in Law 5353 of 25 May 2005 has been revised so that such a measure previously only ordered by a prosecutor or a judge can now be ordered by the head the security forces if a prosecutor is not available. It is obvious that in practice the head of the security forces will give the order. Again, more initiative has been given to the security forces. 

Another change refers to the destruction of information when a case is dropped or a decision on acquittal has been reached. Previously the order was that the prosecutor had to destroy the information immediately; the amended form states that the prosecutor will destroy the information after the decision has become legally binding. It appears that the real aim is to keep information for as long as possible and use it any time. Accordingly, information on prisoners does not have to be destroyed. 

Information on physical identity is personal information and the aim has to be the protection of personal rights. There should be a definite sanction in cases where this personal information is misused.

Specific rules were included in a separate regulation. The Regulation on Apprehension, Detention and Interrogation of 1 June 2005 refers to the Regulation on Physical Examination, Genetic Inspection and Establishment of Physical Identity in paragraph 9 of Article 9, providing that, "in case of traces of torture, aggravated torture or torment being detected, the prosecutor will be informed immediately. In these cases procedures described in Article 7 and 8 of the Regulation on Physical Examination, Genetic Inspection and Establishment of Physical Identity are to be followed."
Article 4 of the latter Regulation relates to internal physical examination; Article 5 relates to external physical examination; Article 6 relates to the taking of samples from the body of the suspect or defendant; Article 7 relates to physical examination of other persons, and Article 8 relates to the taking of samples from the bodies of other persons. The Regulation on Physical Examination, Genetic Inspection and Establishment of Physical Identity was set up according to the provisions in the new Code of Criminal Procedures (Law 5271; for the details see above).

In addition to the provisions in Article 75 of Law 5271 Article 5 of the Regulation on Physical Examination, Genetic Inspection and Establishment of Physical Identity is more explicit on the external examination of a suspect or a defendant. Again, the initiative is left to the security forces. 

8. Free choice of physician

The right to freely choose the physician for the examination and reporting of torture is a basic right contained in the Istanbul Protocol and other international instruments. In the Turkish legal system such a right does not exist. The health institutions authorized for such examination are official institutions bound to the government. 

In practice, concerned circles have developed methods for preparing "alternative reports". The Human Rights Foundation of Turkey, the Association of Forensic Experts and various medical associations have made efforts to develop such instruments, but apart from singular incidents prosecutors and judges have not taken note of these reports. They even even rejected demands that victims are transferred to other health institutions. 

In the case of the girls F.D.P. and N.C.S., detained in Iskenderun in 1999 and alleged to have been tortured and raped at Iskenderun Police HQ, Capa Medical Faculty (Istanbul) presented a report verifying the allegation but the court in Iskenderun followed a report supported by majority vote of the General Assembly of the Forensic Institute and acquitted the police officers on 22 April 2005. It had taken the Forensic Institute four years to reach the conclusion. This is equivalent to two thirds of the statute of limitation. (Example provided by the Documentation Center of the HRFT.)

For the prevention of impunity the right to freely choose a physician has to be introduced. Furthermore, examination and reporting on torture has to be carried out by independent persons or institutions.

The new Code of Criminal Procedures (Law 5271) could have been an opportunity to introduce alternative reports in trials against torturers. Article 67 of Law 5271 relates to expert opinions in criminal proceedings. Yet no right to free choice of a physician was offered. The possibility of "outside" expert opinions does not exclude the right of the court to name an official expert. Such an expert may also comment on external expert opinions. But, in general, expert opinions introduced by any party (including the defense) can already be introduced at the investigative stage. Article 68 of Law 5271 relates to expert opinions offered during trial hearings. In view of this provision, the torture victim or his/her legal representative can ask for an expert to be heard during a trial against torturers. For imprisoned persons this does not include the right to be examined by a physician of own choice; the expert would only be able to comment on official reports.

9. Autopsies after death in custody

In cases of suspicious deaths the so-called Minnesota Protocol, the United Nations Manual on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions, should be applied. Chapter IV on the MODEL AUTOPSY PROTOCOL provides inter alia "Difficult or sensitive cases should ideally be the responsibility of an objective, experienced, well-equipped and well-trained prosecutor (the person performing the autopsy and preparing the written report) who is separate from any potentially involved political organization or entity…

While performing any medico legal death investigation, the prosecutor should collect information that will establish the identity of the deceased, the time and place of death, the cause of death, and the manner or mode of death (homicide, suicide, accident or natural).

It is of the utmost importance that an autopsy performed following a controversial death be thorough in scope. The documentation and recording of the autopsy findings should be equally thorough so as to permit meaningful use of the autopsy results (see annex II). It is important to have as few omissions or discrepancies as possible, as proponents of different interpretations of a case may take advantage of any perceived shortcomings in the investigation. An autopsy performed in a controversial death should meet certain minimum criteria if the autopsy report is to be proffered as meaningful or conclusive by the prosecutor, the autopsy's sponsoring agency or governmental unit, or anyone else attempting to make use of such an autopsy's findings or conclusions.

The prosecutor(s) and medical investigators should have the right of access to the scene where the body is found. The medical personnel should be notified immediately to assure that no alteration of the body has occurred. If access to the scene was denied if the body was altered or if information was withheld, this should be stated in the prosecutor's report…

The written autopsy report should address those items that are emphasized in boldface type in the protocol. At the end of the autopsy report should be a summary of the findings and the cause of death. This should include the prosecutor's comments attributing any injuries to external trauma, therapeutic efforts, post-mortem change, or other causes. A full report should be given to the appropriate authorities and to the deceased's family."

There is no obstacle in Turkish legislation to following the directives of the Minnesota Protocol. According to Article 90 of the 1982 Constitution, international standards have to be implemented with priority. 

Article 87 of Law 5271 provides than an autopsy is carried out by two physicians, ideally one of them a forensic expert and the other a pathologist. A physician chosen by the legal representative may also be present. If the autopsy has to be made by a single physician, this has to be noted in writing.

In the former Code of Criminal Procedures there was no right for the aggrieved party (or legal representative) to have a physician of own choice present during an autopsy. Both, the old and the new Code of Criminal Procedures do not mention the right of the aggrieved party or legal representative to be present during the autopsy. Without an explicit right for participation, demands to this effect will always be rejected.

10. Compensation, rehabilitation and pressure

Article 14 of the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment provides, "Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and adequate compensation including the means for as full rehabilitation as possible. In the event of the death of the victim as a result of an act of torture, his dependents shall be entitled to compensation."

Although Turkey is a State party to this Convention there are no such provisions in law, and official institutions for the rehabilitation of torture victims do not exist. Besides the Human Rights Foundation of Turkey (HRFT), founded in 1990, the Foundation for Society and Legal Studies (TOHAV) is an NGO that provides rehabilitation for torture victims free of charge. The Union of Medical Associations, the Association of Forensic Experts and relevant sections of universities have been active in the field of documenting, treatment and rehabilitation of torture. 

Despite its obligation, the authorities do not only ignore their duty of rehabilitation but the NGOs active in this area are put under pressure. 

On 9 December 1998, on the eve of the 50th anniversary of the Universal Declaration of Human Rights, the UN General Assembly adopted the Declaration on Human Rights Defenders. The Declaration stresses the universality and indivisibility of all human rights, focusing on the rights of association, opinion, and access to and sharing of information, the right to make criticism of public affairs and to complain to governments, the need for investigation and remedy of abuses, and the right to communicate with international organizations. It affirms that states should promote understanding of human rights, create or support independent national human rights institutions and programs of human rights education for citizens to know and exercise their rights, and train public officials in human rights. 

Article 12.2 of the Declaration emphasizes the duty of states to protect human rights defenders by affirming that: ''The State shall take all necessary measures to ensure the protection by the competent authorities of everyone, individually and in association with others, against any violence, threats, retaliation, de facto or de jure adverse discrimination, pressure or any other arbitrary action as a consequence of his or her legitimate exercise of the rights referred to in the present Declaration.''

In Turkey the authorities have preferred to put human rights activists under pressure, not only by hindering their activities but also by bringing charges against them. Here are some recent examples:

Example 1: Following a police raid on the Diyarbakir branch of the HRFT on 7 September 2001, Dr Recai Aldemir and Dr Emin Yüksel, who volunteered there and who also work in public health institutions, were transferred to medical duties 90 and 75 kilometers away from Diyarbakir respectively as an apparent disciplinary measure. Dr Emin Yüksel successfully appealed against this decision. However, Dr Recai Aldemir did not and was forced to stop his work at the branch. A trial was also later opened against the doctors for ''misuse of their duties as public servants'' since they had supposedly been present at the office during the raid which had taken place during the working hours for public servants. However, other volunteers at the HRFT attested that Dr Recai Aldemir was not present at the office at the time of the raid. Furthermore, the working hours for doctors are different from other public servants because they have to work at weekends and night shifts. Nevertheless, in a decision of 6 December 2003, Dr Recai Aldemir was sentenced to three months’ imprisonment. This sentence was suspended while Dr Emin Yüksel was acquitted.

Example 2: On 12 November 2003 the first session of the trial in Ankara of HRFT board members commenced. The prosecution alleged that the HRFT had violated Law 2860 by collecting donations through an internet appeal. Furthermore, the indictment alleged that the HRFT had violated regulations on foundations by (without seeking permission from the Council of Ministers) translating and distributing its reports to international human rights observers; and by meeting and providing information to the UN Special Rapporteur on Extrajudicial Executions, the Council of Europe’s Commissioner for Human Rights and other human rights observers. The case ended when the complaining party (Directorate for Foundations) did not appear at the hearing on 9 March 2004 and did not present fresh complaints until 9 June 2004.

Example 3: Between 10 and 12 June 2003 the Izmir branch of the HRFT, together with the Turkish Medical Association and the Association of Forensic Science Practitioners, organized a training seminar on the Istanbul Protocol for forensic doctors in Izmir. On 12 June 2003, two plain-clothes police officers reportedly demanded to observe the seminar on the basis that they had supposedly received information that "propaganda for illegal organizations was being disseminated". The organizers of the seminar refused and wrote a complaint to the governor of Izmir. However, an initial investigation was opened against the doctors who attended the seminar on the basis that "...in the training, propaganda on behalf of PKK/KADEK had been disseminated; the spiritual personality of the state had been insulted and the security forces had been slandered". Consequently, the statements of 42 doctors who attended the seminar were taken by inspectors from the governor’s office.

Example 4: In June 2004, Professors Sebnem Korur Fincanci and Sermet Koç were removed from their positions as heads of the two faculties of Forensic Medicine at hospitals attached to Istanbul University. They had expressed their concerns about the lack of independence of the Forensic Institute to the press. Sebnem Korur Fincanci had previously been removed from her duties at the Institute for writing a report in which she concluded that an individual had died in custody as a result of torture.

VII. IMPUNITY IN DISCIPLINARY MEASURES

Impunity does not only mean that law enforcement officers go unpunished in criminal investigations and prosecutions; they also do not receive any administrative sanctions. In most cases no administrative investigations are carried out. If administrative review of the case is carried out it is almost always merely a formality without consequences.

Administrative investigations with the possibility of disciplinary sanction are an internal affair with its own rules. The characteristics of administrative investigations are:

· they can only relate to civil servants who may get a disciplinary punishment;

· no court's decision is needed to start an investigation;

· the punishment is left to the discretion of the superior officer, i.e. disciplinary measures follow a hierarchical rule;

· the sanction relates to the professional life of the civil servant;

· sanctions relate to individuals who have committed a disciplinary offence;

· the judgment is valid from the day it is passed; it has no retrospective effect;

· it is sufficient for an act to be dangerous or create damage to be punished;

· an attempted crime is no reason for disciplinary measures;

· the act does not have to be a crime defined in the Penal Code;

· the investigations have to be concluded in a certain time; the periods vary from 15 days to 6 months according to the punishment that might be announced (warning, halting promotion, cases heard at disciplinary commissions);

· disciplinary measures cannot be suspended; they can be lifted and wiped from records with a pardon.

The main provisions for disciplinary offences and punishments are to be found in the Law on Civil Servants. Apart from that several laws on specific professions exist. For police officers the Law on the Security Organization and the Disciplinary Statute for the Security Organization are of importance. For the rural police, the gendarmerie, the laws on military personnel are important.

Article 124 of the Law on Civil Servants provides for punishment if the duties have not been carried out according to laws and rules governing public service in and outside the country. The forms of punishment are listed in Article 125 with the addition that further details may be contained in special laws. If special provisions exist they will be applied first, otherwise Article 125 of the Law on Civil Servants will be applied. The forms of punishment are listed as: warning, admonition, cut of wages, halting promotion and dismissal.

The disciplinary offences listed are far from being clearly defined. Terms such as "attitude and behavior unsuited to the honorable position of civil servant" were used. Thus the administration was given a broad spectrum of interpretation. In other words the offences do not comply with the principle of the legality of the crime.

According to Article 11 of Law 657 on Civil Servants, civil servants have to abide by the rules of laws, statutes and regulations and have to fulfill the orders of their superiors. The second paragraph of Article 11 provides that orders of superiors in contravention to the Constitution, laws, statutes or regulations should not be carried out. The superior is informed of the unlawfulness of the order. If the superior insists and issues the order in writing, the civil servant has to carry out that order. In this case the responsibility lies with the person who issued the order.

The Law on Civil Servants contains many anti-democratic provisions that relate to oppressive systems. Superiors are equipped with great authority and civil servants are not allowed to oppose. Most of these provisions were shaped under military rule when Law 2670 of 12 May 1982 amended the existing Law on Civil Servants.

Under such a condition it must be doubted that any civil servant would dare not to follow orders of a superior. Considering that torture or ill-treatment cannot be applied without the knowledge of the superior, an order of a superior to torture someone has almost no chance of being rejected. Yet, superiors are not held responsible for such an act. When superiors have been accused they have maintained that a civil servant performed such an act secretly or that they were unable to detect it.

When the Human Rights Commission in the GNAT found a tool used for Palestinian hanging (suspension with the arms tied behind the back) at Kücükköy Police Station (Istanbul), Istanbul Governor Erol Cakir (the highest ranking authority for security in the province of Istanbul) reacted by saying, "Someone found a stick. What it was for was not clear. There is no need to deal with it. This is an isolated incident that should not be exaggerated." Instead of starting an administrative investigation and punishing the responsible persons, the head of the security forces tried to cover up the incident. 

The book detailing investigations by the Commission in Istanbul in 2000, published in May 2000, presented the following comment by Deputy Chief of Istanbul Police, Ahmet Pek, on page 56: "Sir, we could issue an order and prevent this kind of ill-treatment. But this would lead to an explosion of crime that would be out of control." The person who said this was promoted in May 2000 and became the President of the Department of Organized Crime at the General Directorate for Security.

The administration remains unwilling to start disciplinary investigations against members of the security forces who commit the crime of torture.

After the beating of two persons alleged to have disturbed the neighborhood while drunk had been shown on TV on 1 May 2004, the public expected that the members of the security forces would be subjected to disciplinary measures. Edirne Governor Fahri Yücel, however, stated that the person(s) had been extremely drunk and one of them had had a knife in his hand. The officers had only tried to calm the aggressive person. The images had not been nice but the acts of the officers had been directed at rendering the attacker ineffective. Concerning the use of extreme force the necessary steps would be taken. Currently there was no need to suspend them from duty. During the investigation by the public prosecutor, the police officers in question, Recep O., Erkan A., Ali Osman G. and Mustafa S. went to testify on 4 May 2004. Some 50 colleagues accompanied them. They tried to prevent journalists from taking pictures and applauded their colleagues. (Example provided by the Documentation Center of the HRFT)

There is no single case in Turkey of a superior reporting on one or some of his subordinates for torture or ill-treatment. On the contrary, even if the fact of torture has been proven by a court's verdict they refrain from starting disciplinary measures. Instead of suspending officers on trial from duty, they are promoted and receive awards. If the offence of a civil servant is torture, the mechanisms of protection start to work. This has continued over the years and can be seen in a comparison of figures from 2003 and 2004.

In 2003 a total of 242 police officers faced disciplinary investigations on allegations of torture and ill-treatment. In 2004 the figure went down by almost 40 percent to 146 police officers subjected to disciplinary investigations (see the daily Radikal of 1 February 2005). The "decrease" cannot be explained owing to a decline of torture or ill-treatment. About 98 percent of the disciplinary investigations end without any consequences. The decrease of cases in 2004 can only be explained by a declining willingness by superiors to become involved in cases of torture and ill-treatment.

It is also interesting to note that most of the investigations relate to ill-treatment and not to torture. In 2003 the number of investigation for ill-treatment was 226, and 16 related to torture. Of the 226 investigations into allegations of ill-treatment, three resulted in disciplinary punishments, and of the 16 investigations into allegations of torture, one resulted in punishment.

It must be added that punishments are in no way related to commensurate with the offence. One of the three punishments for ill-treatment was a short break in promotion, and in the other cases the punishment was a longer break in promotion. This was also the result in the one case relating to the offence of torture.

In 2004 the number of investigations for ill-treatment was 141, and 5 related to torture. Of the 141 investigations into allegations of ill-treatment, 12 resulted in disciplinary punishments, and of the 5 investigations into allegations of torture, none resulted in punishment.

On 7 October 2003 the police officer Ozan Kaynar grabbed the taxi driver Dogan Yurtkale during a dispute they had in Izmir. He was punished with a cut of one day's wage. The witness to the incident, lawyer Senih Özay, stated that the taxi driver refrained from complaining and he himself had to approach the public prosecutor in Izmir. In the end the disciplinary council at Izmir Police HQ decided to cut one day's wage. (Example provided by the Documentation Center of the HRFT)

The administration uses various means to protect torturers. It does not only save them from disciplinary punishment, it also tries to protract proceedings in an attempt to exceed the statute of limitations. In addition, wrong or incomplete information is given to avoid the identification of the perpetrator(s).

The trial relating to the death in custody of the student Birtan Altinbas has continued at Ankara Heavy Penal Court 2 for 15 years. Two potential perpetrators could not be found for 13 years, so their cases were separated out. Later it turned out that they were receiving money from an official pension fund. Other defendants could not be found, although they were still working at the same institutions, or the necessary delivery of vital documents could not be realized because their addresses were allegedly unknown. It was up to the security forces to provide the addresses or fulfill orders of the court such as getting the defendants to testify in court. In protracting such measures the administration was obviously attempting to reach the statute of limitations. (Example provided by the Documentation Center of the HRFT.)

Lapse of time for disciplinary investigations and punishments

In disciplinary cases the statute of limitations can be exceeded as in penal cases. The lapse of time was first introduced in the Law on Civil Servants when Law 2670 of 12 May 1982 amended Article 127. It aimed at starting and concluding investigations within a certain time. Article 128 of the Law on Civil Servants mentioned the maximum length for a decision to be taken. Article 127 of the Law on Civil Servants provided that in case of a warning, admonition, cut of wages or a stop of promotion the disciplinary investigation had to start within one month. For offences that required a dismissal the disciplinary investigation had to start within six months. According to the last paragraph of Article 127 of the Law on Civil Servants, there was no right to impose a disciplinary sanction after two years had passed since the offence was committed. 

According to Article 128 of the Law on Civil Servants, decisions on warnings, admonitions and cuts of wages had to be taken within two weeks (15 days). Decisions to halt promotion had to be taken within one month of the case being forwarded to the disciplinary council. The high disciplinary council had then to decide on dismissal within six months. All these limitations were valid within the general statute of limitations of two years, the time within which a punishment had to be announced. The highest administrative court (danistay) ruled that the two-year-limitation period was relevant here and that decisions had to be reached within this time. On the other hand, superiors could be held responsible if the time limit was exceeded.

For the protection of civil servants there can be no objection to the statute of limitations in disciplinary matters in general terms. However, the offence of torture is different. As a crime against humanity there should be no time limitation for such an offence either in respect to penal or disciplinary proceedings. Just as the statute of limitations is used in criminal proceedings as a tool to protect the torturer, so is it used in disciplinary proceedings too. The periods within which disciplinary investigations and punishments must be completed are so short that it is hardly possible to evaluate all aspects of alleged torture.

1. The Law on Trials of Civil Servants and other official personnel

Law 4483 on Trials of Civil Servants and other official personnel replaced Law 1329 on 2 December 1999. Offences committed by a civil servant during a time that s/he was not on duty were not included in this law. 

Both the previous law and the revised version included the condition that permission was needed to launch investigations and proceedings against civil servants. This stipulation violates the principle of equality and interferes with the right of the judiciary. In 1999 the Constitutional Court ruled against this provision. In Law 4483 the authority to issue such a permission shifted from the administrative councils (in provinces or districts) to the highest official (governors of provinces or districts).

Both laws allowed appealing against decisions of the administrative council or the governor. The time for such an appeal was five days in the old and 10 days in the new legislation. The appeals in the new law have to be directed to the Regional Administrative Courts. Formerly the highest administrative court (danistay) had been responsible for such appeals.

This condition was highly problematic, since prosecutors could not start a criminal investigation until permission from an administrative institution was received. In cases relating to torture the superior of the offender was a member of the administrative council and, therefore, many demands for an investigation were rejected. In answering a parliamentary question the Minister of the Interior, Sadettin Tantan, said in February 2000 that administrative investigations into allegations of torture had been opened against 569 police officers since 1995; in 118 cases the files had been sent back according to the Law on Trials of Civil Servants. Administrative investigations into allegations of ill-treatment had been opened against 4,668 police officers since 1995; in 1,095 cases the files had been sent back according to the Law on Trials of Civil Servants.

The stipulation that permission was required for investigations and criminal proceedings against civil servants was lifted with Law 4778 of 11 January 2003. An element was added to Article 2 of Law 4483 providing that for the offences of torture and ill-treatment the provisions of Law 4483 were not applicable. 

Despite the change in January 2003 prosecutors continued to seek permission from the administration. The governors reacted to such demands as they had done before. This habit stems from the interpretation that for all offences, except for torture and ill-treatment, administrative permission is still needed, and as a general rule for investigations into offences committed by civil servants prosecutors continued to ask for permission.

Another "misunderstanding" stemmed from paragraph 4 of Article 154 of the former Code of Criminal Procedures (Law 1412). The paragraph provided that superiors in law and order departments (zabita amirleri) are subjected to the same rule in criminal proceedings as judges for offences committed on duty. Prosecutors interpreted this provision by assuming that investigations against senior security officers for offences committed on duty required permission, which they sought from the governors. 

Paragraph 4 of Article 154 of Law 1412 was lifted with Law 4778 of 11 January 2003 but prosecutors continued to request permission according to this provision. The judiciary, too, acted as if no legal changes had been made. 

The governor's office in Siirt did not permit the initiation of an investigation against police officers who had allegedly beaten students during a demonstration on 17 April 2004. The students had filed official complaints against Chief of Siirt Police, H. Murat Karcioglu, the chief officers Serafettin Uz and Ugur E. Akkay, senior officer Ali Hikmet Yalçin, chief commissioners Hasan Basaran and Ali Gayret, deputy commissioners Neset Aydemir and Neslihan Keles, and the police officers Cengiz Cengiz and Muzaffer Karakaya. In answering the request for permission, the governor's office alleged that the student had not been beaten. Contrary to the allegations of the students no ambulance of the Health Directorate had been called to the place of the incident and the students had not shown any medical reports to support their claim. On the other hand, evidence existed that some of the students had been involved in illegal activities. (Example provided by the Documentation Center of the HRFT)

Disciplinary Statute for the Security Organization

The Disciplinary Statute for the Security Organization was published in the Official Gazette on 24 May 1979 with the number 16618. It divided the disciplinary punishment of law enforcement personnel into warnings (Article 3), admonitions (Article 4), cuts of wages (Article 5), halting of promotion for short periods (Article 6), halting of promotion for longer periods (Article 6), dismissal (Article 8), and loss of status as a civil servant (Article 9).

The Statute provided that only the disciplinary punishment according to Article 9 (loss of status of a civil servant) was subject to the Law on Civil Servants. The crime of torture was only mentioned once in Article 8 of the Statute under offences that require dismissal from duty. The wording is "a civil servant who tortures businessmen or persons who for any reason visit or are brought to security establishments, is dismissed".

No other disciplinary punishment was envisaged for this offence but in practice disciplinary punishments (if imposed at all) were warnings, admonitions, cuts of wages or halting of promotion. Referring to administrative investigations in the period from 1995 to 1999, the Minister of the Interior stated that, in 569 investigations into allegations of torture, one police officer had received a warning, three an admonition, one a cut in wages, in three cases promotion had been stopped for a short period, and in four cases promotion had been stopped for longer periods. The only (legally) possible punishment of dismissal had not been imposed in a single case. One has to keep in mind that even if the offence is torture, investigations and punishments are often conducted for the offence of ill-treatment. 

2. Removal of disciplinary offences from the register and amnesties
According to additional Article 1 of the Disciplinary Statute for the Security Organization warnings and admonitions can be "wiped" (taken off the register) after 5 years; the sanction of a cut in wages can be wiped after 10 years. There is also the possibility of amnesties for disciplinary sanctions. In such cases the punishment is lifted with all its consequences. For example, a disciplinary amnesty was announced on 22 August 1999 and all sanctions for civil servants, including offences of torture and ill-treatment and measures such as dismissal, were lifted. Relating to impunity, this means that all offences of torture and ill-treatment went without disciplinary punishment between 1995 and 1999. If the habit of issuing disciplinary amnesties every five years continues, impunity will have a lasting effect.

Similar to criminal cases, disciplinary proceedings include the possibility to reduce sentences for "good conduct". To this end the superior will look at the civil servant's record. If positive elements exist a lower form of punishment may be given. The decision is left to the discretion of the superior. Such decisions should under no circumstances be applied for the offence of torture or ill-treatment.

Ercüment Yildiz, cameraman of Ankara Police HQ, was punished with a cut of 6 months' wages after he had been filmed beating a student during a demonstration on 6 November 2003. The state secretaries who had investigated the case had recommended a cut of 12 months' wages but the disciplinary council decided on 6 months because Ercüment Yildiz had a "clean" record. (Example provided by the Documentation Center of the HRFT.)

3. Administrative punishment on court's decision

According to Articles 243 and 245 (torture and ill-treatment) of the former Penal Code (Law 765), courts also had the right to impose administrative sanctions on the defendants. They could decide to temporarily exclude a person from being a civil servant. Should a court make such a decision, it would have no effect on additional disciplinary measures.

There have been cases in which courts decided on administrative measures as part of the sentence. However, in cases relating to torture judges tend to use their right of judgment in favor of the defendants. In the few cases where administrative measures have been taken the length of the sanction has remained rather low.

The new Penal Code (Law 5237) does not include the possibility of administrative sanctions for the offence of torture or torment.

On 1 October 2004 Ankara Heavy Penal Court 1 concluded the case against nine police officers charged with having tortured Senol Gürkan who had been detained in June 2001 and held over six days. Four police officers were sentenced to one year's imprisonment according to Article 243 TPC. Since they had inflicted bodily harm the sentence was increased by 4 months' imprisonment but according to Article 59 TPC (good conduct) this sentence was reduced by one sixth to one year, 1 month and 10 days' imprisonment. The defendants were not temporarily excluded from being civil servants. The other police officers were acquitted. (Example provided by the Documentation Center of the HRFT.)

Additional punishment through administrative measures was hardly ever used but the new Penal Code eliminated this possibility altogether.

4. Regulations for certain professions (physicians, prosecutors, judges)

The Disciplinary Regulation of the Union of Turkish Medical Associations was enacted on 28 April 2004, based on Article 59 of Law 6023 on the Union of Turkish Medical Associations. Physicians play an important part in the prevention of torture and in particular in the process of documenting torture. In the first place physicians are not allowed to be instrumental to torture. The Statute, therefore, gives special attention to torture when referring to disciplinary offences and punishments. Article 5 of the Statute is entitled "Punishment by temporary dismissal". Chapter (s) of this Article terms it a disciplinary offence "to use professional knowledge and skills for aims against human dignity, to torture, participate in torture, or resort to measures and acts that can be characterized as torture, or prepare a report against the facts established during the discovery of traces of torture". The punishment will be temporary dismissal.

Ankara Medical Association dismissed two medical specialists for two months because they had issued reports of "good health" for three juveniles who had been detained on 31 January 2003 on accusations of theft, despite the fact that the juveniles had been tortured. Following their interrogation the juveniles had accepted not only the offence for which they had been detained but another 21 crimes. Before the suspects were taken to the Forensic Institute police officers prepared a note stating that the traces on the bodies of the three suspects were the result of them scratching their backs because of an allergy. Besides 10 police officers, the three suspects also signed this note and the physicians at the Forensic Institute prepared their report according to the note. Later the juveniles filed an official complaint. The police officers filed counter complaints on defamation. The prosecutor turned down the complaint of torture but indicted the juveniles for defamation. One of the defendants was acquitted and the file of the other two was sent to a juvenile court. The lawyers sent the file to Ankara Medical Association which studied the contents and punished the two physicians with temporary dismissal. (Example provided by the Documentation Center of the HRFT)

Not in all cases do investigations of the medical association(s) result in punishment. Some are terminated with decisions that there are no grounds for further investigation.

During the trial of four police officers charged with having tortured I.A. (10) and B.K. (9) in Konya, physicians testified at the hearing of 15 July 2004. They stated that the traces of torture, which they had detected in their reports, might not be the result of torture. One physician went as far as saying, "If I had hit the patient, I would have hit harder to leave such a trace." The HRA complained to Konya Medical Association about these physicians, relying on Article 5 of the Disciplinary Regulation of the Union of Turkish Medical Associations. Konya Medical Association ruled that there were no grounds for an investigation. In the end the police officers were acquitted, mainly because of the testimony of the medical specialists. (Example provided by the Documentation Center of the HRFT)

The Regulation also contains provisions on "virginity testing" which was (is) part of sexual coercion frequently connected with torture. The Regulation calls it a disciplinary offence if a physician carries out an examination at the request of the security forces to establish whether the woman in question has had sexual intercourse. This can only be done on demand of prosecutors or courts, and in such a case the person in question has to agree. The punishment for such an offence will be a temporary dismissal from the profession.

According to Article 9 of the Statute, the honorary council(s) of the medical associations have to deal with disciplinary cases. Their decisions have to be confirmed by the higher honorary council, even if they are not appealed against. The decisions become legally binding after the high honor council has made a decision. The execution of the sanction lies with the Justice Ministry (Article 28 of the Statute).

In cases of dismissal from duty, investigations have to start within five years; in case of other disciplinary measures, investigations have to start within two years. If the offence is a criminal offence and the statute of limitations for that offence is longer, the time frame for investigation of the criminal offence will be applied (Article 10).

The High Council for Judges and Prosecutors is responsible for disciplinary matters relating to judges and prosecutors. It is the only institution responsible for appointment, promotion and rules of work of judges and prosecutors. Such an institution should be independent. 

According to Article 138 of the 1982 Constitution, courts are independent and judges and prosecutors are independent in their work. Their decisions are based on the Constitution, the laws and jurisprudence as a matter of conscience. According to Article 139 of the Constitution, judges and prosecutors shall not be dismissed or made to retire before the age prescribed by the Constitution; nor shall they be deprived of their salaries, allowances or other rights relating to their status, even as a result of the abolition of a court or of their post. Exceptions indicated in law relate to those convicted for an offence requiring dismissal from the profession, those who are established as being unable to perform their duties on account of ill-health, and those determined as unsuitable to remain in the profession.

Further details on disciplinary measures are left to special laws. Article 11 of the 1982 Constitution relates to supervision of judges and prosecutors. The Article provides "Supervision of judges and public prosecutors with regard to the performance of their duties in accordance with laws, regulations, by-laws and circulars (administrative circulars, in the case of judges), investigation into whether they have committed offences in connection with, or in the course of their duties, whether their behavior and attitude are in conformity with their status and duties and if necessary, inquiry and investigations concerning them shall be made by judiciary inspectors with the permission of the Ministry of Justice. The Minister of Justice may request the investigation or inquiry to be conducted by a judge or public prosecutor who is senior to the judge or public prosecutor to be investigated."

The rights and duties of the High Council for Judges and Prosecutors are laid down in Article 159 of the 1982 Constitution providing "The High Council of Judges and Public Prosecutors shall be established and shall exercise its functions in accordance with the principles of the independence of the courts and the security of tenure of judges. 

The President of the Council is the Minister of Justice. The Undersecretary to the Minister of Justice shall be an ex-officio member of the Council. Three regular and three substitute members of the Council shall be appointed by the President of the Republic for a term of four years from a list of three candidates nominated for each vacant office by the Plenary Assembly of the High Court of Appeals from among its own members and two regular and two substitute members shall be similarly appointed from a list of three candidates nominated for each vacant office by the Plenary Assembly of the Council of State. They may be re-elected at the end of their term of office. The Council shall elect a deputy president from among its elected regular members."

One of the important obstacles to the independence of the Council is the fact that the Minister of Justice chairs it. The weight of the executive over the judiciary makes it impossible to call decisions of the Council objective. This is of specific importance in investigations and proceedings on allegations of torture. In not a single case has the Council issued disciplinary measures against judges or prosecutors against whom there had been complaints raised in relation to their attitude and behavior on the question of torture. In other words, the attitude of the High Council for Judges and Prosecutors is in line with the policy of impunity. 

In continuation of Article 159 of the 1982 Constitution, it is stated: "The High Council of Judges and Public Prosecutors shall deal with the admission of judges and public prosecutors of courts of justice and of administrative courts into the profession, appointments, transfers to other posts, the delegation of temporary powers, promotion, and promotion to the first category, the allocation of posts, decisions concerning those whose continuation in the profession is found to be unsuitable, the imposition of disciplinary penalties and removal from office. It shall take final decisions on proposals by the Ministry of Justice concerning the abolition of a court or an office of judge or public prosecutor, or changes in the jurisdiction of a court. It shall also exercise the other functions given to it by the Constitution and laws. 
There shall be no appeal to any judicial instance against the decisions of the Council."

This is an important obstacle to controlling decisions relating to the prohibition of torture. One of the most frequent complaints relating to allegations of torture is the fact that judges and prosecutors remain indifferent to the allegations, do not include them in the minutes of a hearing or testimony and do not take any steps to investigate and prosecute offenders. The possibility of disciplinary measures against judges and prosecutors indifferent to torture allegations is not used and if lawyers suggest such a possibility, they themselves can fall under scrutiny.

In a trial against 21 police officers charged at Izmir Penal Court for having tortured Ercan Tasdemir, Emrah Coksun and Cenker Ekemen who had been detained on 9 December 2000, lawyer Gül Kireckaya stated that the public prosecutor had not done his duty and she would complain about him to the High Council for Judges and Prosecutors. In return she was tried at Izmir Heavy Penal Court. (Example provided by the Documentation Center of the HRFT)

Disciplinary punishments for judges and prosecutors have been imposed in relation to bribery and fraud. On 29 September 2005 Justice Minister Cemil Cicek announced that 45 judges and prosecutors had been dismissed. But so far dismissal from duty has not been observed in relation to misconduct of duty in cases of torture.

The Guidelines on the Role of Prosecutors passed at the Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana, 27 August to 7 September 1990, provides in Articles 11 to 13: 
"11. Prosecutors shall perform an active role in criminal proceedings, including institution of prosecution and, where authorized by law or consistent with local practice, in the investigation of crime, supervision over the legality of these investigations, supervision of the execution of court decisions and the exercise of other functions as representatives of the public interest.

12. Prosecutors shall, in accordance with the law, perform their duties fairly, consistently and expeditiously, and respect and protect human dignity and uphold human rights, thus contributing to ensuring due process and the smooth functioning of the criminal justice system.

13. In the performance of their duties, prosecutors shall:

(a) Carry out their functions impartially and avoid all political, social, religious, racial, cultural, sexual or any other kind of discrimination;

(b) Protect the public interest, act with objectivity, take proper account of the position of the suspect and the victim, and pay attention to all relevant circumstances, irrespective of whether they are to the advantage or disadvantage of the suspect;

(c) Keep matters in their possession confidential, unless the performance of duty or the needs of justice require otherwise;

(d) Consider the views and concerns of victims when their personal interests are affected and ensure that victims are informed of their rights in accordance with the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power."

Article 15 and 16 of the Guidelines provide:

"15. Prosecutors shall give due attention to the prosecution of crimes committed by public officials, particularly corruption, abuse of power, grave violations of human rights and other crimes recognized by international law and, where authorized by law or consistent with local practice, the investigation of such offences.

16. When prosecutors come into possession of evidence against suspects that they know or believe on reasonable grounds was obtained through recourse to unlawful methods, which constitute a grave violation of the suspect's human rights, especially involving torture or cruel, inhuman or degrading treatment or punishment, or other abuses of human rights, they shall refuse to use such evidence against anyone other than those who used such methods, or inform the Court accordingly, and shall take all necessary steps to ensure that those responsible for using such methods are brought to justice."

In the fight against torture and impunity the absolute independence of judges and prosecutors is of vital importance. The Guidelines clearly state how prosecutors have to react if they receive information about a violation like torture. If this is not done, torturers will be encouraged and impunity is the inevitable result.

The independence of judges and prosecutors means that they should not be subjected to influence, pressure or threats from any person or institution. Their independence is the basic condition for a fair trial. The establishment of these conditions is the duty of the State.

VIII. LEGAL AID FOR TORTURERS

Legal aid is usually provided for persons who cannot afford to pay a lawyer to act on their behalf when they are defendants in court. The aid is either provided by the State or professional organizations. Legal aid can refer to the payment of the lawyer's fee or the cost of the trial. 

In Turkey legal aid is mainly provided by the bar associations which have formed special units to organize it. Little such aid comes from NGOs and this is based on the work of volunteers. Official institutions provide legal aid for their staff.

One of the leading institutions to provide legal aid is the security organization. Legal aid to their staff as part of the security forces is provided in case of offences committed during performance of their duty. There is little doubt that much of the legal aid budgedt is used in trials against police officers charged with torture or ill-treatment.

The details on legal aid for police officers can be found in the Law on Duties and Competences of the Police, the Law to Fight Terrorism, and special regulations based on the Police Law. The legal aid provided for police officers has some privileged features not available to the general public. In torture trials this turns into institutionalized support.

The main conditions of legal aid for members of the security forces are that:

· Restrictions to legal aid are made for certain offences such as smuggling, theft and bribery. These offences are regarded as more severe than the crime of torture. 

· The bar associations have no influence on institutionalized legal aid and lawyers performing this duty often remain outside the ethical norms adopted by bar associations.

· Lawyers providing legal aid to the General Directorate of Security sign special contracts.

· The fees for legal aid from bar associations are paid according to a list of minimum lawyer fees. Legal aid for police officers can be 20 times as much. The Law to Fight Terrorism does not include any limitation on fees.

· In case of legal aid from the bar association just one lawyer is appointed. While there are no general restrictions on the number of lawyers providing legal aid to police officers, Article 15 of the Law to Fight Terrorism restricted the number of lawyers defending a member of the security services to three.

· Fees for legal aid supplied by bar associations can be claimed back in some cases. Legal aid for police officers has no provisions for payback. The legal aid is provided regardless of the financial situation of the police officer.

The new code for criminal procedures (Law 5271) introduced the right to legal aid for victims. In torture trials access to legal aid for the victims is much lower than that of the alleged perpetrators.

Legal aid should not turn into legal protection of torturers and cannot be justified as part of a policy to support impunity.

Further details on legal aid provided by the bar associations are mentioned on Law 1136 on Lawyers. Article 176 of this law provides that anyone who is unable to pay the fee for the lawyer and other expenses in court is entitled to benefit from legal aid. To this end the bar associations have established "offices for legal aid".

According to Article 181 of the Law on Lawyers, the Union of Bar Associations adopted a Regulation for Legal Aid. It was published in the Official Gazette of 30 March 2004 with the number 25418. 

The main provisions are mentioned in Article 5. Requests for legal aid have to be made in writing by filling in a certain form which is handed over to the office for legal aid. If necessary the office will collect further information and make a decision on the request. If the request is rejected the person in question can appeal in writing or orally within 10 days of the decision being delivered. The President of the Bar Association has to make a decision within 7 days.

Article 6 of the Statute on Legal Aid provides that if at the end of the proceedings the person in question obtains a material advantage, s/he will have to pay 5 percent of this "income" to the bar association. In principle the legal aid only covers the costs for the lawyer and not the fees for the court.

According to Article 7 of the Statute the lawyer's fee is paid according to the list of minimum fees as a fixed rate. The list of minimum fees is issued every year by the Union of Bar Associations. There can only be one lawyer for each case. 

1. Legal Aid for Torturers

For police officers charged with the crime of torture there are several provisions for legal aid. Article 9 of the Law on Duties and Competences of the Police leaves the details of legal aid to a Statute on Mandating and Paying Lawyers. This Article was added on 16 June 1985 and also provided that police officers had to be treated according to the Law on Proceedings against Civil Servants. It further provided that a police officer was not obliged to participate in the trial hearings. The Ministry of the Interior had to pay the lawyer acting on behalf of the indicted police officers.

The Ministry of the Interior is the highest authority of the police. Rather than opting to punish staff who have committed a crime, the Ministry takes protective measures by paying the costs of legal for the defendant. This is an important indication of how the policy of impunity in cases of torture is conducted. It is also an element of systematic torture.

Contrary to legal aid for citizens legal aid for police officers is not restricted to persons who cannot pay a lawyer. The aid will not be asked back at the end of the trial. Legal aid for police officers is a kind of award.

Article 4 of the Statute on Mandating and Paying Lawyers provides that for certain offences such as actions against the State, smuggling, bribery, theft and fraud police officers have no right to legal aid. The crime of torture was excluded from the offences that are not liable for legal aid. Some of the offences excluded from legal aid are called in Turkish "crimes to be ashamed of". They were bad enough to be excluded but a crime against humanity was not included.

In addition, the fees paid to lawyers with whom individual contracts are made are 20 times the fees in the list of minimum fees. To offer comparison, in 2004 a lawyer involved in a case at a heavy penal court was entitled to 800 YTL; a lawyer defending a police officer would get 16.000 YTL. Such a provision is obviously a violation of the principle of equality and cannot be accepted.

The Law 3713 to Fight Terrorism of 12 April 1991 (the so-called Anti-Terror Law = ATL) continues to be under debate. It established discrimination in justice and equipped the security forces with broad competences. The offences listed in this law are to be dealt with by special courts (formerly State Security Courts, now heavy penal courts authorized according to certain provisions). In its first version the law provided for protective measures for police officers accused of committing human rights violations (such as torture or extra-judicial executions). Article 15 of the ATL provided that if accusations against police officers were made in connection with their duty to fight terrorism, they would be tried without pre-trial detention and had to be treated according to the Law on Proceedings against Civil Servants (except when the charges related to murder). 

The Constitutional Court cancelled these provisions on 31 March 1992 but retained the second paragraph of Article 15 ATL that provided that police officers accused of offences committed when they carried out their duty to fight terrorism would be defended by a maximum of three lawyers. The fees of the lawyers were not limited and had to be paid from the respective funds. In other words, lawyers defending torturers of political prisoners can get even higher fees than lawyers defending police officers in general.

In 2003 certain changes were made to the ATL within the harmonization packages preparing Turkey for EU membership, but paragraph 2 of Article 15 ATL was not amended. 

2. Legal aid for torture victims (and defendants)

Legal aid for torture victims is provided according to the general rules for legal aid, as provided in the Law on Lawyers and the Statute on Legal Aid. The general provisions make no difference between defendant and victim or complainant and culprit. There are no special provisions for the torture victim as there are for the torturers. In practice, torture victims are represented by lawyers working on human rights or special branches of the bar association (established in some places). 

Torture victims are in need of specialized help in legal affairs. All bar associations should form units (working groups) for the support of torture victims. Unfortunately just the opposite happened in Izmir. Izmir Bar Association had a very active group for the prevention of torture. Its work provoked harsh reactions from the judiciary and, after a change of the board of Izmir Bar Association, the group was dissolved. 

The new Code of Criminal Procedures (Law 5271) of 1 June 2005 included victims as persons entitled to legal aid (apart from apprehended or arrested persons). The victim has to apply to the bar association in case that s/he is not represented by a lawyer. The provisions are contained in Articles 243 and 239 of Law 5271. For victims under the age of 18, deaf-mute people or those who cannot express their concerns, legal aid is obligatory. The new regulations have given more responsibility to the bar associations. In future more demands from torture victims will be made for legal aid. The bar associations should establish special units to deal with these demands.

The provisions for legal aid of suspects and defendants are contained in Article 149 of Law 5271. It provides that the suspect or defendant has the right to be represented by a maximum of three lawyers at any stage of the investigation or prosecution.

Article 150 provides for compulsory legal counsel. In the first place the suspect or defendant has to ask for legal representation if s/he is not represented. The exceptions are again persons under the age of 18, deaf-mute people or those who cannot express their concerns. They have to represented, whether they ask for legal counsel or not. The new provision is that for all offences requiring an upper sentence of at least 5 years' imprisonment legal representation is obligatory. 

This is not enough for an effective protection of the rights of defendants who should all be entitled to legal aid at any stage of the investigation and prosecution. In addition, the separation between offences requiring obligatory legal aid and offences that do not require obligatory legal aid leaves the security forces with the initiative to determine the legal aid by opting for or against certain offences. The determination of the offence should be left to the discretion of the prosecutor or the judge.

The new and old legislation both provided the opportunity to request payment for the service from the beneficiary. The right to legal counsel was introduced on 18 November 1992. Law 3842 included this right in the former Code of Criminal Procedures (Law 1412). Since then serious problems have been observed concerning this right.

In the first place, the security forces tried to prevent people from exercising this right and control mechanisms were too weak to prevent their arbitrary interference. Another factor was that the security forces would stress that the bar association could ask back the money paid to a lawyer. If one of the aims of legal aid is the prevention of torture, it has to be provided free of charge. The State has the duty to prevent torture and the obligation to take all necessary measures to realize this aim.

IX. CONTROL AND SUPERVISION OF THE UNIFORMED FORCES

For the prevention of torture the transparency of detention records and detention places is of utmost importance. Therefore, the detention records and detention places have to be under close scrutiny. For a start, any detention has to be recorded immediately for the sake of the right to life, physical integrity, personal security and the right to defense.

In order that control mechanisms are effective they must be independent of the State and administration and under legal protection. In such formations expert organizations must be involved. Their reports must be taken seriously.

In Turkey no independent, institutionalized control and supervision mechanism for the security forces exists. During recent years some official supervision bodies have been established. These bodies are intended to work in the field of human rights but do not comply with international standards. Therefore, they lack efficiency.

The Optional Protocol to the UN CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT, adopted on 18 December 2002 at the fifty-seventh session of the General Assembly of the United Nations by resolution A/RES/57/199 provides in section IV on "National preventive mechanisms" [highlighted text according to emphasis in the Turkish text]:

Article 17

Each State Party shall maintain, designate or establish, at the latest one year after the entry into force of the present Protocol or of its ratification or accession, one or several independent national preventive mechanisms for the prevention of torture at the domestic level. Mechanisms established by decentralized units may be designated as national preventive mechanisms for the purposes of the present Protocol if they are in conformity with its provisions.

Article 18

1. The States Parties shall guarantee the functional independence of the national preventive mechanisms as well as the independence of their personnel.

2. The States Parties shall take the necessary measures to ensure that the experts of the national preventive mechanism have the required capabilities and professional knowledge. They shall strive for a gender balance and the adequate representation of ethnic and minority groups in the country.

3. The States Parties undertake to make available the necessary resources for the functioning of the national preventive mechanisms.

4. When establishing national preventive mechanisms, States Parties shall give due consideration to the Principles relating to the status of national institutions for the promotion and protection of human rights.

Article 19

The national preventive mechanisms shall be granted at a minimum the power:

(a) To regularly examine the treatment of the persons deprived of their liberty in places of detention as defined in article 4, with a view to strengthening if necessary, their protection against torture and other cruel, inhuman or degrading treatment or punishment;

(b) To make recommendations to the relevant authorities with the aim of improving the treatment and the conditions of the persons deprived of their liberty and to prevent torture and other cruel, inhuman or degrading treatment or punishment, taking into consideration the relevant norms of the United Nations;

(c) To submit proposals and observations concerning existing or draft legislation.

Article 20

In order to enable the national preventive mechanisms to fulfill their mandate, the States Parties to the present Protocol undertake to grant them:

(a) Access to all information concerning the number of persons deprived of their liberty in places of detention as defined in article 4, as well as the number of places and their location;

(b) Access to all information referring to the treatment of those persons as well as their conditions of detention;

(c) Access to all places of detention and their installations and facilities;

(d) The opportunity to have private interviews with the persons deprived of their liberty without witnesses, either personally or with a translator if deemed necessary, as well as with any other person who the national preventive mechanism believes may supply relevant information;

(e) The liberty to choose the places they want to visit and the persons they want to interview;

(f) The right to have contacts with the Subcommittee on Prevention, to send it information and to meet with it.

Article 21

1. No authority or official shall order, apply, permit or tolerate any sanction against any person or organization for having communicated to the national preventive mechanism any information, whether true or false, and no such person or organization shall be otherwise prejudiced in any way.

2. Confidential information collected by the national preventive mechanism shall be privileged. No personal data shall be published without the express consent of the person concerned.
The criteria laid out in this Protocol are by no means met in the supervisory mechanisms introduced in Turkey in recent years. All bodies are dependent on the administration. The function of these bodies can in its most optimistic approach only be called "advisory" to the Prime Minister and other relevant officials.

The only bodies that were equipped with the right to receive complaints and carry out supervision are the Human Rights Councils founded in every province and district under the order of the Human Rights Presidency within the Prime Ministry. Verbally these councils are obliged to carry out all kinds of activities for the prevention of torture. To this end they may conduct all kinds of research. However, the staffs in these councils, their working methods and competences make them completely dependent on the administration and they remain unable to combat torture.

Most members of these councils are themselves members of the administration. Human rights organizations are not even mentioned. The councils are chaired by the local representative of the government (governors). Before they conduct any research the relevant authorities are informed. 

A striking example of the lack of independence of supervisory bodies are obse4rvable in the incidents that unfolded when the Human Rights Advisory Board in the Prime Ministry wanted to announce its Minority Report on 22 October 2004. Prof. Dr. Ibrahim Kaboglu, chair of the Council and Prof. Dr. Baskin Oran, chair of the commission on minority rights and culture, had prepared the report as recommendations to the Prime Minister.

Both academics had to face an inquiry based on Article 159 and 312 of the former TPC. Prof. Kaboglu refused to testify to the prosecutor and said: "If there is a sanction for it, I am prepared to face it. The investigation is directed against freedom of expression and the European Convention of Human Rights." (See daily Özgür Gündem, 5 February 2005)

1. Supervision of the uniformed forces by prosecutors

The power to supervise the security forces and to inspect their records was introduced in 1998 with the Regulation on Apprehension, Detention and Interrogation. In general the former Code of Criminal Procedures (Law 1412) provided that prosecutors had to supervise measures taken by the security forces in connection with their investigations of crimes (Articles 153 and 154). The prosecutors had the right to start investigations into members of the security forces who did not act according to the law. Until 1998 prosecutors had no right to visit detention places without prior notice. This right was included in the Regulation on Apprehension, Detention and Interrogation of 1 October 1998 (Article 25).

This change had almost no consequences since prosecutors did not carry out this duty. A circular of 25 June 1999 that demanded that prosecutors should carry out visits to places of detention did not change the situation.

During visits to prisons and places of detention between 1998 and 2000 the Human Rights Commission collected some information on how the new duty of prosecutors was conducted. One chief of police told the Commission: "A prosecutor may come on the order of the Justice Minister to make an inspection. He wants to talk to detainees and ask them whether they were tortured. Then he wants to inspect our register and write things into it. This is not his duty and should he dare to someone will prevent him from doing so."

A prosecutor in Bakirköy (Istanbul) told the Commission: "If you act against the police they will react differently. If you tell them to detain someone, they won't… We have to trust the police and, therefore, cannot strongly control them."

Studies in 2004 showed that the situation had not changed. Prosecutors visited detention centers and signed the registration book but usually did not remind detainees of their rights, did not ask questions about medical examinations and did not meet with detainees in private. Inspections by prosecutors can by no means be called effective.

In its 18 June 2004 report on its visit to Turkey carried out between 7 and 13 September 2003, the European Committee for the Prevention of Torture (CPT) stated in paragraph 40: "Naturally, compliance with legal requirements and professional standards must be supervised by effective systems of control. The compliance monitoring procedure established in Turkey has been referred to in previous reports (cf. in particular the report on the visit in July 2000; CPT/Inf (2001), paragraph 59). The CPT recommends that all necessary steps be taken to maintain the vitality of that procedure.

The situation in all law enforcement establishments must continue to be thoroughly checked at appropriate (and irregular) intervals. Senior officials and public prosecutors carrying out those checks must examine all issues related to the treatment of persons in custody; those issues concern not only material conditions of detention but also questions such as the recording of detention, information on rights and the actual exercise of those rights (in particular the rights of access to a lawyer and to notify a relative of one’s custody), and compliance with the rules governing the medical examination of persons in police/gendarmerie custody. To explore these different issues in an effective manner will involve interviewing in private persons who are in detention."

In 8 December 2005 report on its visit to Turkey undertaken from 16 to 29 March 2004, the CPT reiterated: "The CPT has repeatedly emphasized the importance of maintaining the vitality of the 'compliance monitoring procedure'.

Most - if not all - of the law enforcement establishments visited by the delegation were inspected from time to time by public prosecutors. However, in many cases, the prosecutors’ visits were not frequent (e.g. two or three times a year) and, as far as the delegation could ascertain, mostly involved perusal of the custody register and a brief tour of the premises. By way of example, on 12 March 2004, two prosecutors inspected jointly seven police facilities in Gaziantep, including the Law and Order, the Smuggling, Trafficking and Organized Crime, and the Juveniles departments of the Police Headquarters; the prosecutors’ cursory report made reference to the orderliness of the registers and to cell lighting and ventilation but contained nothing to suggest that they had interviewed persons held in custody at the time of their visit (e.g. nine children in the Juveniles department). 

More robust on-the-spot checks of law enforcement establishments are required, in line with the recommendation made in paragraph 40 of the report on the September 2003 visit."

Supervision of uniformed forces by prosecutors in the new Code of Criminal Procedures (Law 5271)

Law 5271 of 1 June 2005 contains for the first time a provision on the supervision of detention procedures. The duties and competences of prosecutors are defined in Article 160 et seq. Article 160 of Law 5271 provides that prosecutors start investigations as soon as they get knowledge of an offence. The security forces under his command collect evidence for and against the suspect. The prosecutor is responsible for the protection of the rights of the suspect.

Article 161 of Law 5271 provides that the prosecutor is entitled to carry out any investigation and gather all necessary information with the help of the security forces under his/her command. The judicial security forces (adli kolluk görevlileri, a title suggesting a specialized unit) are obliged to inform the prosecutor under whose order they work immediately and carry out his/her orders without delay.

Paragraph 5 of Article 161 of Law 5271 initially provided: "The prosecutor directly starts investigations against civil servants who misuse or neglect the judicial duties and acts that the law imposed on them, or that were asked of them within the scope of the law, and against senior or ordinary members of the security forces instructed to follow written or oral orders of the prosecutor. For investigations against governors (in provinces and district), the provisions of Law 4483 on the Prosecution of Civil Servants and other Public Personnel of 2 December 1999 will be applied."

This provision was amended before it entered into force. Law 5353 of 25 May 2005 changed the provision concerning the right of prosecutors to investigate governors, adding to the requirement that the provisions of Law 4483 on the Prosecution of Civil Servants and other Public Personnel be applied, the further requirement that "procedures against judges will be applied". Accordingly, governors are treated as judges. In other words, prosecutors are not entitled to investigate the highest authority in command of the security forces at a provincial level. In many cases this will prevent the investigation of crimes at senior level. In its original version prosecutors had the right to investigate governors but later the provisions of Article 154/4 of Law 1412 were thus retained.

In relation to torture one can say that the mechanism protecting the institutions which order or tolerate torture remains untouchable and the policy of impunity perists. In some cases protective measures are applied to normal civil servants as well.

On 13 June 2003 the prosecutor in Beytüssebap turned down the request for an investigation into staff employed at Beytüssebap Gendarmerie HQ alleged to have tortured 28 people. He relied on Article 154/4 TCCP. The General Directorate for Penal Cases at the Justice Ministry had argued with the same provision that no measures had to be taken against the alleged offenders. The appeal to Siirt Heavy Penal Court was turned down in 2004. (Example provided by the Documentation Center of the HRFT)

Paragraph 4 of Article 154 of the former Code of Criminal Procedures (Law 1412) provided that superiors in law and order (zabita amirleri) were subjected to the same rules in criminal proceedings as judges for offences committed on duty. Prosecutors interpreted this provision by assuming that investigations against senior security officers for offences committed on duty required permission, which they sought from the governors. 

Paragraph 4 of Article 154 of Law 1412 was lifted with Law 4778 of 11 January 2003 but prosecutors continued to request permission according to this provision. The example shows that not only the prosecutor wrongfully applied an abolished provision but that the Justice Ministry and the heavy penal court also applied a method of impunity which was no longer valid.

The new provision on "supervision of detention procedures" is contained in Article 92 of Law 5271. According to this provision prosecutors are entitled to inspect places of detention, check the situation of detainees, control the length of custody, etc., and record their findings in the register of detained persons. For the first time the legal right for inspection of detention centers was spelled out in law.

In practice prosecutors have made little or no use of this right. They have shown little sensitivity in an area that could be of great importance for the prevention of torture. The mere study and signature of the register of detained people is insufficient. Inspections by prosecutors must be carried out without prior notice. It has to be established whether detainees have been able to exercise their rights. Prosecutors must be able to confer with them in private and record everything in the registration book.

Parallel to the new Code of Criminal Procedures, the Regulation on Apprehension, Detention and Interrogation of 1 June 2005 included the right of prosecutors to inspect detention places (Article 26).

The Statute on the Judicial Security Forces was introduced on 1 June 2005. The "judicial security forces" were a new part of the Code of Criminal Procedures and, therefore, a special regulation was enacted. Article 13 of the Statute on the Judicial Security Forces provided for supervision of their activities by prosecutors at any time. This includes the inspection of the places of detention.

2. Mechanisms established at the Prime Ministry

In the chapter, 'Human Rights Bodies and Mechanisms' of an article on human rights in Turkey
 the Turkish Embassy in the United States of America states: "In the present Government, the Deputy Prime Minister and Minister of Foreign Affairs is also entrusted with the responsibility for human rights. The EU Secretariat General and the Human Rights Department, established within the Prime Ministry, are both affiliated to the Deputy Prime Minister.

There is also a particular department at the Ministry of Foreign Affairs, namely the Deputy Directorate General for the Council of Europe and Human Rights, dealing exclusively with human rights issues. The mandate of this department covers relations with international organizations in the field of human rights (UN, OSCE, CoE, etc.) as well as human rights issues on bilateral basis. Processing the applications lodged with the European Court of Human Rights (ECoHR) also falls within its jurisdiction. 

Human rights work within the Government is spearheaded by the Human Rights High Council. It is chaired by the Deputy Prime Minister (Minister responsible for human rights) and comprises the undersecretaries of the Prime Ministry as well as the Ministries of Foreign Affairs, Justice, the Interior, National Education, and Health. It considers the reports submitted by the Human Rights Advisory Council, a subordinate body which consists of high-level government officials as well as representatives of non-governmental organizations. It drafts recommendations for the consideration of the Government with regard to human rights policy and matters related to implementation… The Human Rights Department fulfils the task as secretariat of the Council. 

Human Rights Councils have been established in all provinces and districts throughout the country. The Councils are entrusted with investigating complaints and allegations of human rights abuses, and thereafter transmitting their findings to competent authorities for administrative and/or legal action. They also launch programs for human rights education at the local level. Representatives of academic institutions, bar associations, medical chambers, trade and industry unions, NGOs, media as well as local administrations participate in the work of the Councils. 

A special Reform Monitoring Group at the political level has been established to overview the progress in the actual implementation of reforms. The Group is chaired by the Deputy Prime Minister and Minister of Foreign Affairs and comprised of the Minister of Justice and the Minister of the Interior. Senior officials from the three ministries concerned as well as the Secretary-General for EU Affairs, Head of the Human Rights Department and Chair of the Human Rights Advisory Council assist the Group. The Group meets frequently with a view to addressing the issues related to implementation. 

There also exists a parliamentary Human Rights Inquiry Commission, functioning basically as a national monitoring mechanism. The members of the Commission conduct on-site inspections to detention centers and prisons. The Commission maintains dialogue with NGOs. Its findings are conveyed to competent government offices for action."

This official description is not absolutely correct. The Human Rights Department (or Presidency as it is called in Turkish) was founded on 12 April 2001 and intended to coordinate the efforts related to human rights. The department also has the task of observing the implementation of national and international legislation and making suggestions for further changes. In addition, it coordinates educational programs and inspects petitions concerning human rights violations. 

The High Council for Human Rights and the Human Rights Advisory Council were also founded with Law 4643 of 12 April 2001. Their main task is to prepare recommendations to the Prime Minister and other relevant ministries. 

A closer look should be taken at the Human Rights Councils in provinces and district. They, too, were founded with Law 4643 of 12 April 2001. The councils are chaired by the governor (of each province or district). One of their duties is described as taking all efforts for the prevention of torture. Since the highest authority responsible for the police at a provincial level is chairing the council, and several members of the administration are part of it, one cannot expect that these councils fulfill their duty to make efforts for the prevention of torture.

On 23 November 2003 the Regulation on Duties, Foundation and Working Principles of Human Rights Councils was published in the Official Gazette with the number 25298. Their main duty was described as carryibng out research with the aim to protect human rights and prevent violations and inform the competent authorities of the results. For the education of society and implementers the councils should carry out the tasks laid out by the State Minister appointed by the Prime Minister.

Article 5 of the Regulation provided that the councils in the provinces would be chaired by the governor or a deputy governor appointed by the governor. Among the persons and institutions the following possibilities were mentioned: the mayor, head of a university, chief of police, chief of gendarmerie, health director, director for education, director for social affairs, a lawyer employed in public service, representative of a bar association, medical association, chamber of commerce and industry, one representative of the press chosen among journalists. The governor was entitled to call members of associations of civil society (NGOs) to participate.

The same applied to the Human Rights Councils at the district level. They are chaired by the district governor and the above-mentioned institutions at the district level. Ordinary sessions are to be held once a month. Members of the council are not paid for their participation. The secretariats of the councils are the offices of the governors (on provincial or district level).

According to Article 7 of the Statute, special units were planned to receive complaints and applications from citizens. 

The High Council for Human Rights is part of the Prime Ministry and is an adviser to the Prime Minister. It has no supervisory or inspecting function. The duties of this Council were detailed in a Regulation published in the Official Gazette on 23 November 2003. According to Article 4 of the Regulation, the Council is chaired by a State Minister appointed by the Prime Minister. State Secretaries of the Prime Ministry, Justice Ministry, Ministry of the Interior, Ministry for Foreign Affairs, Ministry for National Education, Ministry of Health, Ministry of Labor and Social Security are members of the Council which may invite persons from public or private institutions to their meetings.

According to Article 5 of the Regulation, the Council's duty is to develop recommendations for administrative and legal measures for an improvement of human rights and to coordinate efforts towards disseminating information on developments in this area. It has to follow the educational work in public institutions on human rights and contribute to such efforts. The Council shall evaluate reports of delegations and draw suggestions from them. Finally, it has to elect those members of the Human Rights Advisory Council who do not represent institutions and organizations. Meetings will be held every month.

The rules for the Human Rights Advisory Council were also published on 23 November 2003. It is also an advisory body. Apart from the above-mentioned representatives of certain ministries, other ministries such as the Ministry for Culture and Tourism, the general command of the gendarmerie, the presidency for theology, the secretariat general of the EU and other official institutions are also represented in this Council. Further institutions and organizations mentioned as participants are: the Public Administration Institute for Turkey and the Middle East, the Forensic Institute, trade union confederations with more than 100,000 members, employers' unions such as TESK and TISK, the Union of Bar Associations, the Turkish Medical Association, various chambers, 10 staff members of universities engaged in human rights, two Turkish experts who have worked at international courts, and 5 persons who have worked in or published on human rights. The Council was entitled to choose the human rights organizations to be represented in the Council.

The role of the Council was (and is), as stated, an advisory role. According to Article 5 of the Regulation it shall also improve communication between official institutions, universities and NGOs. Torture, freedom of expression and organization, racism and discrimination were particularly mentioned as subjects with which it should be concerned.

According to Article 6 meetings are to be held in February, June and October. The members of the Council will hold office for three years. The chair, deputy chairs and secretary of the Council will be elected at the first meeting.

If necessary, Delegations to Research Human Rights Violations can be established. Their formation, too, was detailed in a Regulation. Accordingly, the Delegations are formed by the respective State Minister. The representatives of certain ministries to participate in such delegations will be appointed by the ministries. 

The usual way by which such a delegation was to be formed was spelled out: an application with the necessary evidence is made to the Prime Ministry which may also order an investigation without a respective application. If the subject is found to be admissible, it will be reviewed by the High Council for Human Rights. There should be at least five members in a delegation. The findings will be included in a report to the State Ministry. The expenses will be met by the Prime Ministry.

In connection with the UN Ten-year-Action Plan on Human Rights, a national committee was set up in Turkey as well. The rules for this formation were defined in another regulation. Basically the High Council for Human Rights appoints the members who include 6 representatives of voluntary organizations.

3. The Supervisory Council for Prisons

One special council was set up to supervise correctional centers and prisons for remanded prisoners (in short: the Supervisory Council for Prisons). The Council was set up under Law 4681 of 14 June 2001. According to Article 1 of Law 4681, the main task of the Supervisory Council for Prisons is to observe whether the principles contained in international conventions are observed in prisons and to issue reports.

Military prisons were exempted from inspection. The supervisory councils are to be set up by the "justice commissions of the judiciary" which were established according to areas of responsibility. These commissions are chaired by the chief public prosecutor and its members are staff members of the judiciary. The Councils are established for the prisons in a certain region. The Councils have five members appointed for five years. More than one supervisory council may be established if there is more than one prison in that region.

The qualification for membership of such a Council was determined according to Law 657 on Civil Servants. Members have to be at least 35 years of age, must be of good reputation in their field and should not be executive members of political parties at the district level or above.

According to Article 5 of Law 4681, the members of the Supervisory Council for Prisons have to be elected unanimously. The justice commission of the judiciary has to take advice of the professional chambers and the highest administrative representative (governor). Candidates can directly apply to the justice commission.

According to Article 6 of Law 4681, the tasks of the Supervisory Council for Prisons are: to inspect the prisons; get information from the administration and listen to prisoners; inspect prisoners' health and living conditions; inform the authorities of any shortcoming relating to internal security and transfers of prisoners. The Council has to issue quarterly reports and send copies to the Justice Ministry, the judge's office for the execution of sentences in that region, the public prosecutor in the region and the Human Rights Commission in the GNAT.

The members of the Council are not allowed to make their findings public unless the authorities have given permission. According to Article 7 of Law 4681, the Supervisory Council for Prisons visits the prison(s) for which it is responsible at least once in two months but can carry out visits at any time. 

Offences against members of the Council are treated as offences against civil servants. If a member of the Council commits an offence while carrying out his/her duty, the president of the justice commission has to decide for or against an investigation into the offence. Since the Supervisory Councils for Prisons are set up without the participation of NGOs, their work can hardly have any impact on the situation in the prisons.

4. The Human Rights Investigation Commission

The Human Rights Investigation Commission in the Grand National Assembly of Turkey (GNAT) has existed since 1990. Its members are deputies from the political parties in the GNAT. The Commission has no specific mandate to prevent torture. The inspections of the Commission are carried out with prior notice but do not follow a certain order. The only time that the Commission has dealt with torture was when they visited detention centers and prisons between 1998 and 2000.

The Commission's reports have been made public but neither the GNAT, the Justice Ministry or Ministry of the Interior have taken any action. Penal investigations on reported incidents of torture (in 44 provinces) and the discovery of torture tools (in Istanbul) did not bare any results. On the other hand, the public prosecutor in Ankara sought an investigation into chairwoman Sema Piskinsüt and demanded the lifting of her parliamentary immunity. He got support from the then Justice Minister, Hikmet Sami Türk. 

The Human Rights Investigation Commission in the GNAT was established with Law 3686 of 5 December 1990. Its duties were described as following development in human rights on the national and international level and to receiving complaints. Article 4 of Law 3686 specified the duties further in providing that the Commission should make recommendations on how provisions of international conventions could be adjusted to the Constitution and national legislation. The Commission should also express views on related subjects discussed in other commissions of the GNAT. The Commission was encouraged to express its views on human rights violations in other countries.

The Law included no specific provision on how to conduct visits and on-site research.

X. REDRESS OF TORTURE BY COMPENSATION

Paragraph 1 of Article 14 of the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment provides: "Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and adequate compensation including the means for as full rehabilitation as possible. In the event of the death of the victim as a result of an act of torture, his dependents shall be entitled to compensation."

The compensation has to be related to the gravity of the offence. Redress could also be rehabilitation and the assurance that the violation is not repeated. As far as torture is concerned the serious physical and psychological effects make it impossible to ensure a return to the state before the violation was committed. 

In the section "Legal Obligations to Prevent Torture", the Istanbul Protocol states in Articles 9 and 10:

The international instruments… establish certain obligations that States must respect to ensure protection against torture. These include: "9) Ensuring that victims of torture have the right to redress and adequate compensation (Articles 13 and 14 of the Convention against Torture; Article 11 of the Declaration on the Protection against Torture; paragraphs 35 and 36 of the Standard Minimum Rules for the Treatment of Prisoners). 

10) Ensuring that the alleged offender or offenders shall be subject to criminal proceedings if an investigation establishes that an act of torture appears to have been committed. If an allegation of other forms of cruel, inhuman or degrading treatment or punishment is considered to be well-founded, the alleged offender or offenders shall be subject to criminal, disciplinary or other appropriate proceedings (Article 7 of the Convention against Torture; Article 10 of the Declaration on the Protection against Torture)"

In Turkey no specific regulation exists for the compensation of physical and psychological effects of torture. Demands to this effect are handled according to general rules for compensation. Since the offence is usually committed by a State representative, the demand for compensation is regarded as the objective responsibility of the State. The "offense" is regarded as the mistake of the public servant. It is accepted that s/he created damage for the administration. In short, the administration has the right to claim the amount from the offender. In the first place, however, the administration must pay for the "damage".

Considering the crime of torture not being an exception but rather State policy the presumption of the State being "faultless" can hardly be accepted. The State does not carry secondary but rather primary responsibility. The State and the perpetrator (the torturing civil servant) should be held commonly responsible for the offence and the compensation should be paid according to the gravity of the crime and the absoluteness of the prohibition of torture.

According to Article 19 of the 1982 Constitution as amended on 3 October 2001 on personal freedom and security, any person who is treated contrary to the provisions of this Article has the right for compensation to be paid by the State. The amended formulation is clearer than the general remark that demands for compensation are treated according to the provisions in law.

In Turkey there are two ways to claim compensation. Cases filed under the Law on Debts are treated at Judicial Courts and cases filed under the Law on Administrative Proceedings are dealt with at Administrative Courts. The victim (including the torture victim) has the choice of court.

The Law on Debts and the Law on Administrative Proceedings do not include specific provisions for compensation in cases of torture but both include provisions concerning compensation ordered through judgments of the European Court of Human Rights. This includes cases where the ECoHR has ruled on compensation for torture victims.

Claims for compensation by judicial procedures have to be raised at the Judicial Court responsible in the place where the offence was committed. The accused is the administration, i.e. the Ministry to which the perpetrator belongs. Police officers and soldiers of the gendarmerie are personnel of the Ministry of Interior. The burden of proof is with the plaintiff (victim).

As stated elsewhere, in torture cases the burden of proof should not be with the victim but with the offender. The victim of torture is in need of protection. 

Claims at judicial courts are subject to a time limit. In cases of torture, claims have to be raised within one year or the statute of limitations will be applied. In cases of torture there should be no statute of limitations.

Where an investigation or proceedings into a torture allegation are pending, the court can consider suspending the case until the penal procedures are terminated. In practice, judicial courts show a tendency only to rule on compensation of torturers if they have been convicted. In view of the small number of convictions in torture cases, claims for compensation have almost no chance of being successful, although the judicial court is in no way bound to follow the decision of the penal court. 

Cases at judicial courts are subject to high fees. Many torture victims refrain from launching cases at judicial courts for this reason. For claims of compensation in torture cases no fees should be raised from the victim.

The amount of compensation paid in judicial cases does not accord with the gravity of the crime and is no deterrent for the perpetrators. The harmonization packages for the EU membership, in particular packages 3 and 5, contained some improvement relating to judgments of the ECoHR. However, no changes were made to judicial proceedings. The Law on Procedures at Judicial Courts should include specific provisions for claims of compensation relating to torture.

Claims for compensation filed under the Law on Administrative Proceedings have to be raised at Administrative Courts in the region where the offence was committed. In practice, difficulties in determining the court responsible for the claims have been observed. This has resulted in protracted trials. Many trials were transferred to Ankara on the basis that the accused party, the Ministry of Interior, was based in Ankara. 

The claim for compensation of the nurse Mediha Curabaz who had been tortured and raped at Adana Police HQ in 1991, was sent to Ankara Administrative Court. During the appeal the Supreme Administrative Court decided that Adana Administrative Court should have heard the case. After five years the case was sent to Adana Administrative Court, although a decision on compensation had been made and, after another five years, Adana Administrative Court struck the case out because of the time limit had been exceeded.

As in judicial cases, the burden of proof in administrative cases is with the plaintiff (victim). In cases of torture the burden of proof should be with the offender. As in judicial cases the administrative courts are allowed to wait for the outcome of penal cases against the alleged offender(s) before they make a decision. The administrative court is not bound by the decision of a penal court. In practice, the administrative courts wait for the verdict in penal cases and decide accordingly. In other words, claims for compensation can only be successful if torturers have been convicted. 

The time limit to raise a claim of torture is one year from the time of the offence. The case will be struck out after 10 years. Cases at administrative courts are subject to high fees that deter victims from filing claims. In cases of torture no fees should be asked from the victim.

The condition of permission for trials (of civil servants) was abolished with the new legislation. More importantly, cases filed against the decisions of administrative courts which resulted in judgments of the ECoHR that provisions of the ECHR had been violated can be subject to a retrial. The necessary change to the Law on Administrative Procedures (Law 2577 of 6 January 1982) was made on 19 July 2003 with Law 4928 (harmonization package 6). Demands for a retrial have to be made within one year. All cases pending at the ECoHR as of 19 July 2003 are exempted from the possibility of retrial.

A third possibility for compensation were private complaints at penal courts. This opportunity was cancelled with the new Penal Code of 1 June 2005 (Law 5271). Previously a torture victim who had been accepted as sub-plaintiff in a trial against torturers could ask to exercise his personal rights. In this case the claim was directed against the perpetrator and not the administration. 

Despite the difficult pre-conditions (a trial against torturers had to have been launched and the victim had to have been accepted as sub-plaintiff) the advantage for the victim was that s/he did not have to pay high fees. Together with the verdict, a decision would be passed on the compensation claim. In practice, this possibility was not an effective deterrent for torturers. Usually the focus was on securing the punishment of torturers and many victims did not know of this additional possibility, or were too late to file claims for compensation. Secondly, the small number of cases that resulted in conviction gave little hope of securing compensation through penal trials.

In the case at Konya Heavy Penal Court against the torturers of I.A. (10) and B.K. (9) the sub-plaintiffs asked for compensation. On 11 January 2005 the Court acquitted the defendants and ruled against compensation, stating that the victims were free to open a judicial case.

Article 141 of Law 5271 provides for compensation in case of wrongful detention and arrest. Article 141 broadened the possibilities for redress which had been provided in a special law (numbered 466). Claims for compensation have to be raised at heavy penal courts in the place where the offense occurred. According to Article 142 of the Law 5271 claims have to be raised one year after the verdict (on acquittal, for instance). The claims have to be made in writing and the petitions have to fulfill the criteria of completeness. Otherwise they can be rejected. There will be a hearing before the court passes the verdict on compensation.

XI. TORTURE AND IMPUNITY RELATED TO PRISONS

According to figures from the Justice Ministry 57,930 person were imprisoned at the end of 2004. Of them 26,010 were convicted (2,170 of them political) and 31,920 were in pre-trial detention (1,618 of them political). The 444 correctional centers (prisons) in Turkey have capacity for almost 70,000 inmates.

In relation to torture and impunity, prison and the conditions of imprisonment are important in two ways. In the first place, arrested prisoners face problems with their complaints of torture once they are sent to prison. In addition, allegations of torture and ill-treatment in prison are not exceptional.

From within prison it is always difficult to document torture and ill-treatment. Imprisonment in itself is a second trauma that may delay complaints about torture. The correct documenting of torture is dependent on transfer to competent physicians. This is often hindered by the prison administration. Arbitrary measures by soldiers responsible for the transfer are an additional aspect in the difficulties faced in documenting torture.

Özgür Soner whom guardians in Sincan F-type Prison had beaten severely on 16 June 2004, was committed to Ankara Numune Hospital. The prisoner had problems with his testicles and was in need of treatment at certain intervals. He was to be taken to hospital two days after the prescribed time. He objected when soldiers wanted to carry out a body search on him a second time before transfer. The responsible officer said that he would not be taken to hospital if he objected. Guardians intervened and beat Özgür Soner. The guardian Ibrahim Demirel reportedly jumped up and down on Özgür Soner's body and head. (Example provided by the Documentation Center of the HRFT)

If a torture victim is imprisoned s/he has to overcome various obstacles in his/her search for justice. The obstacles are not based on law but the prison administration has many means to deter prisoners from making complaints. In particular non-political prisoners usually refrain from making any allegations. For political (and other) prisoners the F-type prison system constitutes a great obstacle to exercise their rights.

It was reported that Necati Gönenc, imprisoned on ordinary charges, was tortured in Sincan F-type Prison. He informed his lawyer Kazim Bayraktar in a letter and filed an official complaint with the prosecutor. The guardians, however, tried to give the letters back to him rather than forwarding them to the addressee. When Necati Gönenc refused to take the letters back, he was reportedly beaten. Lawyer Bayraktar stated, after a visit to his client on 22 June 2001 that his client was severely beaten despite the fact that he was on hunger strike. Afterwards the prisoner put his experiences in writing. (Example provided by the Documentation Center of the HRFT)

1. No effective investigation and prosecution of torture in prison

Impunity for torture in prison results mainly from the lack of effective investigation required for the crime of torture. Republican prosecutors have developed interpretations contrary to the absoluteness of the prohibition of torture and usually decide against the prosecution of perpetrators. They follow a logic of "justified acts of violence" and characterize torture and ill-treatment as actions in line with the rules of prison administration and statutes.

The prosecutor in Sincan decided against charging guardians in Sincan F-type Prison who had beaten 38 prisoners on 3 April 2004. The prisoners alleged that during general searches in the prison they were subjected to treatment against their dignity, and complained that their newspapers, journals, books and private belongings had been confiscated. In the decision of the prosecutor it was claimed that the searches had been conducted according to a circular of the Justice Ministry on F-type prisons of 19 December 2000 and the Statute for the Administration of Prisons. (Example provided by the Documentation Center of the HRFT)

Torture and ill-treatment cannot be justified when they occur during measures provided in law and regulations, such as during general counts or searches. Torture and ill-treatment are prohibited regardless of the circumstances under which they are applied.

From Tekirdag F-type Prison the prisoners Sabri Diri and Ali Hidir Polat filed an official complaint alleging that their hair had been forcibly cut; they had been forced to listen to loud music and had been beaten. The prosecutor in Tekirdag decided against prosecution, maintaining that searches of the prisoners, haircuts and the listening to loud music had been ordered according to the regulation on prison administration. The prosecutor alleged that medical reports confirmed that the prisoners had not been beaten. Lawyer Mihriban Kirdök, however, stated that the prisoners had not been examined. After the decision of the prosecutor, Sabri Diri was tortured again in Tekirdag F-type Prison. This time he received a medical report. But the prosecutor in Tekirdag once again ruled against charges for alleged offenders. Lawyer Mihriban Kirdök appealed to the ECoHR. The ECoHR asked the Turkish government for meaningful medical reports, arguing that the reports of 24 February, 3 March and 8 March 2001 were not sufficient. Five months after the incident Sabri Diri was examined at the Medical Faculty of the University of Thrace and cintigraphy tests detected traces to his ankles conforming to traces of blows. (Example provided by the Documentation Center of the HRFT)

Similar things can be said for decisions based on proportionality of force or excessive force. In particular, the prison operations in December 2000, and subsequent complaints, resulted in such decisions.

After the prison operations prisoners in Elbistan Prison filed an official complaint but the prosecutor at Malatya SSC argued that the force applied by the security officers conformed with their to use force. The same decision was taken on complaints from Malatya Prison. (Example provided by the Documentation Center of the HRFT)

Until 2003 investigations into torture allegations were dependent on administrative permission. This provision was also used in connection with allegations of torture in prison. On few occasions permissions for an investigation were given but most cases ended in no punishment for the perpetrators.

During an operation in Burdur Prison the arm of Veli Sacilik had to be amputated; Azime Arzu alleged that she was raped, and many more prisoners raised allegations of torture and ill-treatment. The prosecutor asked for permission to investigate the governor of Burdur and the commander of the gendarmerie, Major A. Sait Erduran, and another 405 members of the security forces. The Interior Minister did not allow investigations against the governor, and the governor did not allow investigations into the members of the security forces. It was said that the prisoners had rioted and resisted officials during the operation. In a letter of 6 April 2001 the governor of Burdur argued that the operation had been carried out in respect of human rights and that allegations of torture and ill-treatment were unfounded. On objection to the refusal of permission, a court allowed for prosecution. Burdur Prosecutor's Office started an investigation which, shortly before the statute of limitations was reached, resulted in a decision of 30 March 2005 not to prosecute anyone. (Example provided by the Documentation Center of the HRFT)

The argument that the force used was necessary to prevent worse developments was frequently used against an effective investigation into torture or even deaths as a result of extreme force during prison operations. Torture cannot be justified as an attempt to protect the lives of others. Arguments on the proportionality of force are in contradiction to international agreements to which Turkey is a State party.

Following the operation in Bartin Special Type Prison in 2000 a decision was taken not to investigate the officials. Twenty prisoners filed an official complaint against Dr. Gültekin Recepoglu from Bartin State Hospital, alleging that he had tolerated the fact that the security officers had ill-treated them, stolen their belongings and had tortured prisoners in hospital. The prosecutor asked the governor in Bartin for permission to investigate but the governor refused permission, arguing that had prisoners been subjected to torture they would have died. (Example provided by the Documentation Center of the HRFT)

The district governor in Ceyhan (Adana) did not permit an investigation into the operation in Ceyhan Prison in 2000. During the operation the prisoner Halil Önder had died and many more prisoners had been injured. The governor argued that the soldiers of the gendarmerie had acted according to the law and had applied force to break the resistance in the prison. (Example provided by the Documentation Center of the HRFT)

The legal changes of 2003 cannot be applied retrospectively. Yet the need to get permission for an investigation against civil servants does not comply with the declared intention to prevent torture. 

There are no statistical figures on impunity for torture and ill-treatment in prison but it can be assumed that the vast majority of incidents resulted in impunity for the alleged offenders. In particular from 1991, when the Law to Fight Terrorism entered into force, violence against prisoners has been frequently observed and measures taken in the execution of their sentences turned into an additional form of punishment.

One particular aspect of torture in prison rests in the high number of potential perpetrators. This makes it virtually impossible to collect all evidence and reach clear conclusions. However, in many cases testimonies of potential perpetrators have not even been taken before the termination of the investigation. 

On the other hand, investigations against prisoners on charges of "riot", "resistance against the security forces" or "damage of public property" are usually quickly conducted and public trials are opened without hesitation. Following the operations in 20 prisons in Turkey on 19 December 2000, during which more than 30 persons lost their lives, many prisoners filed complaints of torture, rape and ill-treatment. But instead of members of the security forces being put on trial, the prisoners themselves were charged and presented as the persons responsible for the incidents. 

Outside prison those who expressed dissident opinions on F-type prisons and official policy were also tried. In many cases the victims became the culprits. Investigations into offences by the security forces (where permission was given) resulted in minor charges. Even in cases of death or the loss of limbs those responsible were only charged with ill-treatment.

Hardly any incident of torture or ill-treatment in prison ever reaches the stage of actual prosecution of alleged torturers. Unfortunately, no statistics exist on this point. There are several obstacles preventing prisoners from bringing torturers to justice. In the first place they have great difficulties in providing evidence of torture. Prosecutors are unwilling to collect evidence in favor of the victims and prefer to collect evidence for the suspect(s).

In F-type prisons the situation is even worse. Lawyers have difficulties in maintaining contact with their clients and are often prevented from providing legal aid in relation to complaints of torture. Even communicating in writing is hindered.

It can already be stated that the new mechanism of the Code of Criminal Procedures that allows banning a lawyer from the defense will make it more difficult to document torture and bring the perpetrators to justice. A lawyer who has established a relationship of trust to his/her client, and thus would be the best person to assist in torture-related cases, can easily be seen as a sympathizer of the organization his/her client is affiliated to, and risks a ban from representing the person.

In the former Penal Code (Law 765) the crime of torture was attributed to the condition that it was applied with the intention to make someone confess to a crime (Article 243). In general, the intention of torture in prison does not fulfill this condition and, therefore, charges related to such incidents in prisons have usually been labeled "ill-treatment". 

Six administrators and guardians of Sincan F-type Prison were charged with having beaten the prisoner Mehmet Günes who in return was charged with resisting officers on duty. Reportedly Mehmet Günes was beaten on 16 March 2004 when he was subjected to a body search on his way back from a meeting with his lawyer, Imam Bugu. Mehmet Günes had to be taken to hospital and had a black eye and swellings on his head. The prosecutor indicted the deputy director of the prison, Fazli Ciftci and five guardians under Article 245 TPC (ill-treatment). Mehmet Günes was accused of having beaten the guardians Sakir Sengül and Alaattin Ercan. The prosecutor asked for a maximum sentence of 18 years' imprisonment. (Example provided by the Documentation Center of the HRFT)

As with other torture allegations similar shortcomings of trials against torturers in prison can be observed: trials are protracted, evidence is not gathered properly, no arrest warrants are issued and sentences are suspended. More than one element of impunity can be observed in each case.

On 24 September 1996 ten prisoners were beaten to death in Diyarbakir E-type Prison. Later 72 persons were indicted, including one physician, 6 guardians, 36 police officers and 29 soldiers of the gendarmerie. In 2003 the lawyers of the sub-plaintiffs, Sezgin Tanrikulu (President of Diyarbakir Bar Association) and Mesut Bestas asked the court to permit prisoners to identify the accused. The Court rejected the request, stating that 7 years had passed since the incident and the defendants had been uniformed at the time. Repeated requests to arrest the defendants had always been rejected. On 14 December 2004 the prosecutor summed up the case. He asked for a conviction of 54 defendants (police officers and soldiers) according to Article 452/1 of the former TPC on the grounds that the defendants had caused the death of 10 people through use of force beyond the limits of their authority. A 50 percent reduction in the possible sentence of 8 years' imprisonment was requested on the grounds that the offence had been committed under "heavy provocation". The prosecutor also asked that cases against the physician and senior officers charged with neglect of duty, and six staff members of the prison charged with unintentionally having caused the death of 10 prisoners, be dropped because the time limitation had been exceeded. (Example provided by the Documentation Center of the HRFT)

On 26 February 2006 Diyarbakir Heavy Penal Court No 3 concluded the case brought in connection with the killings of 10 and injuries of 23 prisoners in Diyarbakir E-type Prison. Lawyer Sezgin Tanrikulu stressed at the hearing that the judges handling the case had changed 30 times during the trial over the past 10 years and that an appeal to the ECoHR had been launched on the grounds that the case had not been concluded in a reasonable time. He also added that a 10-year-long trial signaled that the defendants were under protection: "None of our demands were accepted by the court. We could not pose a single question to the defendants. They are free." The court sentenced 62 soldiers and police officers to 18 years’ imprisonment under Articles 450/5 and 452/1 TPC for "killing more than one person by excessive use of force". Afterwards the court decreased this sentence to 5 years’ imprisonment and 3 years’ ban from public service for good behavior and mitigating causes. These defendants will not be imprisoned, on the grounds that the offences were committed before 23 April 1999 and that they would therefore be entitled to benefit from the Law on Conditional Release and Suspension of Sentences. Security directors Nesimi Özbas, Mahmut Kizisar and Hamza Altinbas who were on trial for "misconduct of duty", were acquitted for lack of evidence. The cases against the guardians Fethi Ahmet Onat, Recep Alaca, Halil Uygun, Sakir Tanriseven, prison directors Mahmut Çaça and Aziz Güven who were on trial for wounding with intent, were closed on the basis of lapse of time. The case against physician Serdar Gök was also closed on the basis of lapse of time. Physician Serdar Gök had ordered the transfer of Kadri Demir who had been wounded in the prison, to Gaziantep State Hospital and Demir had died in the hospital. One of the judges, Sadik Gözükara, objected to the verdict on the grounds that the defendants should have been sentenced for "intentional killing ". (Cumhuriyet, 27 February 2006)

Allegations of torture in prison often meet with counter allegations. Operations in prisons, in particular, have demonstrated shown that counter allegations result in trials before the torture allegations are investigated. This is a conscious attempt by the torturers to protect themselves against punishment. The message for the torture victim is not to dare to file an official complaint.

2. Documenting torture in prison and medical problems

For people deprived of their liberty the documenting of torture is very difficult. Prisoners have no right to be examined by a physician of their choice. The physician who examines prisoners (on entry and afterwards) is not an expert in forensics and works under the directives of the prison administration. Even if such a physician were to detect traces of ill-treatment or torture it would be very difficult to secure a speedy transfer of the prisoner to the correct health institution. Transfers are usually protracted, with arguments that vehicles or the personnel are unavailable. The gendarmerie responsible for outside security of the prison has often acted arbitrarily. In addition, the accompanying personnel have often been accused of beating and ill-treating prisoners during transfer.

In August 2001 some 200 prisoners from Sincan F-type Prison applied to Ankara Medical Association, alleging that their treatment was prevented. Many of them had wounds from the operation in 20 prisons (December 2000). They were not treated, did not get reports and during transfers they were subjected to a treatment that amounted to torture. (Example provided by the Documentation Center of the HRFT)

The former Law on Execution of Sentences did not contain any provision on how prisoners should be treated medically once they were committed to prison. The new Law on the Execution of Sentences of 1 June 2005 provides in Article 21 that, after a body search is conducted, the prisoners are placed in the acceptance room and a physician will then examine them before they are put into cells.

In practice these examinations are not carried out with care or the necessary equipment. Transfers for further treatment are usually only ordered after wounds have healed. The documenting of torture under these conditions is almost impossible.

According to the Justice Ministry there are 11 high-security prisons, named F-type prisons, in Turkey. These buildings were established after 1997, based on the Anti-Terror Law of 1991. Convicts and remanded prisoners can be held together. Against the presumption of being innocent, prisoners on trial are treated like convicts. The prisoners held in F-type prisons are usually alleged or convicted members of (illegal) political organizations. The law as well as the practice discriminates against political prisoners.

Article 16 of Law 3713 on Fighting Terrorism (the Anti-Terror Law, ATL) provided that defendants charged and prisoners convicted under this law had to stay in special prisons with cells for one or three prisoners. The same provision was applied for persons charged under the law to fight organized crime. The high-security prisons built with the intention of isolating the prisoners from each other have been the correctional centers with the highest proportion of torture allegations.

In June 2001 relatives of prisoners declared that guardians had beaten the convicts Sevki Çetinkaya, Murat Günes, Halil Can Dogan, Baris Güneser, Ahmet Gün, Murat Yücesoy and Emrullah Simsek, during a search in Sincan F-type Prison. Serife Avci, mother of Sevki Çetinkaya, filed an official complaint against the prison officers. (Example provided by the Documentation Center of the HRFT)

The new Law 5275 on the Execution of Sentences and Security Measures provides that prisoners convicted for organized crime have to be held in high-security closed centers for the execution of their sentences. In paragraph 2 of Article 9 of Law 5275, the prisoners to be held in these prisons are listed as: convicts with aggravated life imprisonment; leaders of organizations; persons convicted for crimes against humanity, convicted for intentional murder, drug trafficking, offences against the State and the Constitutional order.

Although torture is a crime against humanity the execution of a sentence passed for having tortured someone will not be executed at a high-security prison. The possible exception to this would be cases where aggravated life imprisonment sentences were applied for torture resulting in the death of a person. In practice, such a sentence is not passed because several possibilities for a reduction of the sentence will also be applied.

The system of isolation that is applied in the high-security prisons has deep psychological and physical effects on the prisoner and can in itself amount to a form of torture. The aim is to break the personality of the prisoner and not simply execute a sentence passed after a fair trial.

The way the high-security prisons were "populated" and the consequences of the operation against 20 prisons on 19 December 2000 is an indication of how impunity is enacted in the prisons. Hunger strikes and death fast actions in protest at the F-type prison system began from October 2000. The 19 December operation was started under the slogan "return to life", but during the operation 30 prisoners lost their lives. Many prisoners were put in F-type prisons but hunger strikes and death fast actions continued there. In the following year 45 prisoners died (33 as a result of the death fast action), 7 prisoners were raped, and some 400 prisoners suffered long-term health problems.

Allegations of ill-treatment during the transfers were not investigated but prisoners were charged with damaging public property, resistance against the security forces and even attempts of murder. Human rights defenders and relatives of the prisoners were also imprisoned for opposing the treatment of the prisoners.

In Bayrampasa Prison 167 convicts, 31 of them women who were in the prison during the operation, were indicted for "starting an armed riot". The indictment prepared by Eyüp Public Prosecution Office alleged, "The wings in the C block of the prison could not be searched for the last ten years". The indictment claimed that the defendants had stocked medical material, food and drinks as a measure against a possible operation. They had prepared many drilling, cutting instruments, guns shooting arrows, lances and burning material. The indictment also asserted that convicts had turned kitchen gas cylinders into lava weapons and had a division of labor among themselves. The indictments sought imprisonment terms from 7 years 6 months to 10 years 6 months for the defendants. 

A delegation of experts, however, reached the following conclusions: 

"If 20 grams of CS gas is used in an area of 30 cubic meters the time for it to kill a person is 38.1 minutes. In the gas bombs used in the ward C1, 35 grams of CS were found and in this ward alone 45 bombs were used. The bombs carry the warning not to use them against humans or in places that might catch fire. The cartridges found in the open area of block C show that they were fired from the administration building towards ward 19 and not in the opposite direction."

Later Eyüp public prosecutor opened a case against 1615 people who had been on duty at Bayrampasa Prison during the operation of 19 December 2000. The indictment charged gendarmes and guardians with "ill-treating convicts and prisoners" and "neglect of duty". According to the indictment, the officers had taken the prisoners out of ward C beating them, which continued during the transfers in prison vehicles. The accusation of "neglect of duty" was based on the allegation of "condoning prisoners bringing weapons into prison". The indictment argued that the latest search in the prison had been carried out on 7 December 2000 and that the guns had been brought in after this date. Therefore, gendarmes and guardians in charge at the entrance of the prison were deemed responsible for the arms inside. 

This trial at Eyüp (Istanbul) Penal Court 3 continued in 2005 and it appears that it might result in a decision on lapse of time.

Üsküdar Public Prosecution Office indicted 399 prisoners who were imprisoned in Ümraniye Prison during the operation, demanding the death penalty. The indictment stated that sergeant Nurettin Kurt and prisoners Haydar Akbaba and Muharrem Buldukoglu had died in the operation. The 399 prisoners were charged with "uprising against the prison administration", "deliberately killing more than one person by uprising", "producing explosives", "armed actions" and "violating the Law on Fire Arms 6136", and the death penalty was demanded for each, and imprisonment of from 14 years 3 months to 23 years. 

Gendarmerie sergeant Nurettin Kurt, who died during the operation, was reportedly killed with a weapon that the prisoners did not have. Istanbul Forensic Institute made an autopsy on Nurettin Kurt and established that he had died of "cerebral hemorrhage and damage to brain tissue due to wounding by a firearm". The autopsy report read: "The wound in the head that caused the death could be possible with a fatal, high kinetic energy weapon. The distance of shooting could not be determined as the entrance and exit wounds that the bullet caused could not be distinguished due to losses of bones. No bullet cartridge was found in the corpse."
During the search carried out in the prison in the aftermath of the incidents, 5 pistols were found. Experts from the forensic institute stated that the guns were not "high kinetic energy weapons" as mentioned in the autopsy report. The experts indicated that "... high kinetic energy guns are guns with long barrels or rifles. If it was expressed as such in the autopsy report the intention was make it clear that it was not a pistol shot that killed the person. In this incident the skull of the murdered person was smashed. The pistols found in prison cannot have had this effect even from a short distance." 

Üsküdar Criminal Court 1 heard the case. The investigation into allegations of excessive force and killings and torture of prisoners resulted in a decision in 2003 to reject the complaints.

Following the operation in Çanakkale E-Type Prison, 154 prisoners were put on trial on allegations of "murder, inciting suicide, uprising, inciting others to uprising and damaging state property". The trial commenced at Çanakkale Criminal Court 1 on 4 July 2001. The defendants were not brought to the hearing. Lawyer Gül Kireçkaya stated that soldier Mustafa Mutlu who died during the operation, had died when the security officers opened fire. She said, "It is not possible that the gendarmerie soldier died as a result of being fired on from inside the prison because the bullet belonged to a high kinetic gun." 

Lawyer Ercan Kanar stated in the hearing on 31 July that the fingerprints of the convicts were examined on the 7 guns allegedly found in the prison during the operation but those of the soldiers were not examined. Lawyer Hasan Hüseyin Evin pointed out that the file included the name of only one person in relation to the incident in which Figen Kalsen had burned herself. 

In January 2004 Public Prosecutor in Çanakkale launched a case against 563 security officers (3 second lieutenants, 16 sergeants, 496 privates, 1 superintendent, and 10 police officers) in connection with the prison operations on 19 December 2000. The trial started on 30 January. It was stressed in the indictment that "the operation was conducted according to the laws and instructions" and the prisoners were mostly accused. The indictment alleged, "the prisoners set up barricades, opened fire on the security officers, threw exploding and burning materials and killed the private Mustafa Mutlu by a shot". 

According to the indictment, "the security officers started the operation in order to stop the gun shots and the resistance of the prisoners, in accordance with Article 11 of the Law on the Organization, Duties and Powers of the Gendarmerie. In the first stage, the gendarmerie fired warning shots and used tear gas. Nevertheless, the prisoners continued their actions. In order to remove the prisoners from the prison, the security officers demolished the outer wall of B block and many prisoners got out of the wards and surrendered. The wounded prisoners were taken to hospitals and the others were sent to other prisons". 

The indictment continued: "No bullet was taken from the bodies of wounded or dead persons. Some bullets were found after the operation, but it was revealed that these bullets had no connection with the deaths or injuries. The prisoners opened fire against the security officers too. Thus, it seemed that the officers had opened fire in order to prevent the prisoners from firing at them." The indictment requested sentences against the security officers according to Article 450 TPC on the grounds that "they killed more than one person" but it was also suggested to apply Article 463 TPC which foresees a decrease in the sentences in case where the identity of the assailant is uncertain. 

The investigation against 65 guards and two directors of the prison concluded with a decision not to prosecute. The Ministry of the Interior did not permit investigations against the governor and gendarmerie commander.

On 26 September 1999, the security forces carried out an operation in Ankara Central Closed Prison (called Ulucanlar). The prisoners Habib Gül (Nevzat Çiftçi), Ahmet Savran, Ümit Altintas, Halil Türker, Mahir Emsalsiz, Abuzer Çat, Önder Gençarslan, Zafer Kirbiyik, Aziz Dönmez and Ismet Kavaklioglu were killed by shooting or beating. The Human Rights Commission in the GNAT established a sub-commission to research the incident.  

In May 2000 the sub-commission started to investigate the photographs and video recordings of the killed prisoners taken by the Forensic Institute with the help of forensic experts. Sema Piskinsüt (chairwoman of the Commission, herself a physician) said on 15 May that they were certain that the autopsy reports were not in accordance with forensic standards. Piskinsüt stated that the Minnesota Protocol describing the standards had been translated into Turkish and distributed to the related institutions. Piskinsüt added that Turkey had signed this document and had to comply with it.

On 15 June Sema Piskinsüt disclosed the report's main findings: "fire was opened with an intention to kill" and "torture was inflicted." It continued: "The physicians who conducted the autopsy should have seen the necessity for a routine detailed external autopsy procedure. Clothes of the killed prisoners were lost. Therefore, the shooting distance and interpretation of the gun wounds could not be established exactly." 

At the beginning of 2000 it was discovered that there were material mistakes in the indictment prepared by Ankara Public Prosecution Office on 85 prisoners in connection with the incident in Ulucanlar Prison. Rahmi Eren, one of the prisoners on trial, was detained four days after the massacre, on 30 September 1999, and Saime Örs (the wife of Behzat Örs who was wounded in the massacre) was detained the day after the massacre on 27 September 1999. Duygu Mutlu and Deniz Akkas, who were listed among the female defendants in the indictment, were in fact male. The prosecutor had launched a trial against Cemal Çakmak, demanding the death penalty, and against the other 84 prisoners seeking various imprisonment terms ranging from 12 to 47 years. 

The trial against 85 prisoners started at Ankara Criminal Court 5 on 22 February 2000. The Public Prosecutor said at the beginning of the hearing "the defendants rioted in prison, committed crimes of terrorism and their crimes have to be evaluated under the Anti-Terror Law." The indictment accused the prisoners of "murder, murder in a way to conceal the assailant, intention to murder, injuring, rioting against the prison administration, possessing guns and damaging the prison building," and claimed that the prisoners were responsible for the death of 5 prisoners. 

In June 2000 an objection was made against the decision not to prosecute 150 gendarmes in the trial launched in connection with the killing of 10 prisoners at Ankara Central Closed Prison on 26 September 1999. In the objection prisoners’ relatives stated that the decision was given on the grounds of considering the soldiers on administrative duty. The objection mentioned 5 more names of soldiers on duty who should be put on trial; the soldiers Metin Abdurrahmanoglu, Sevket Süner, Mehmet Isler, Ahmet Özkan and Kubilay Uçar were considered as ‘victims’ in the trial launched against the prisoners, and that constituted evidence that they had been involved in the operation. 

Ankara Regional Administrative Court accepted the objection and a new investigation against the soldiers was therefore started. In the end 161 soldiers including 13 officers, were charged with killing 5 prisoners and injuring 69 prisoners, although the identity of the actual offender remained unknown. The trials were continuing in 2006.

3. Prohibition of discrimination and ill-treatment in Law 5275

Law 5275 on the Execution of Sentences and Security Measures of 13 December 2004, which entered into force on 1 June 2005, includes a prohibition of discrimination (paragraph 1 of Article 2) and of cruel, inhuman and degrading treatment (paragraph 2 of Article 2). 

The provisions as such are a positive step but the execution of sentences in separate prisons with separate rules constitutes discrimination in itself. The length of imprisonment (until conditional release) is different and the conditions (rooms versus cells) are different. This situation is a violation of the principle of equality.

The second paragraph of Article 2 of Law 5275 prohibits various forms of ill-treatment but does not mention torture. This may be the result of limiting torture to the purpose of getting a confession. Article 1 of the UN Convention against Torture defines torture as an "act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity."
This definition does not restrict torture to the intention of getting confessions. In other words, torture may well be applied in correctional centers and should be named as such and, of course, prohibited.

4. Further elements of impunity in prisons

Conditional release means the release of a convict, before the whole time set in the verdict has been served. The conditions for "early" release are determined by law. The most important condition is that the convict does not commit the same or a crime of similar gravity during the remaining time. When the remaining time has elapsed without another offence being committed the sentence will count as executed.

Apart from the general provisions for conditional release special laws are passed from time to time to reduce the number of prisoners. Torturers are also released according to such laws on conditional release (and suspension of sentences, for instance).

Lawyer Ender Büyükculha declared that the court case against physicians and prison staff involved in the death of Engin Huylu in Cankiri E-Type Prison on 6 February 1999 was suspended (for the physicians in February and for the prison staff in May 2004). The prison director Ali Riza Yildirim, the deputy directors Nevzat Koraman, Hürrem Yazihan, Ibrahim Faki, Aziz Gürer, Düzgün Cakmak, and the medical orderly Hüseyin Kas had been charged with neglect of duty (Article 230 TPC) and the physicians Selim Engez and Cüneyt Uzunlar had been charged with the same provision but in a separate case. 

Engin Huylu was serving a 18 year-6 month-sentence for membership of the DHKP/C. Because of headaches, he was certified as suffering migraine and sent back to hospital. When he got worse, he was taken to Ankara Numune Hospital in an ordinary prison car and not an ambulance. He died 20 minutes after arrival in hospital. The Forensic Institute stated that he had died of failure of respiration due to pneumonia. (Example provided by the Documentation Center of the HRFT)

The former law on the Execution of Sentences (Law 647) provided for the same length of imprisonment for all offences (two fifths of the imposed sentence) until conditional release could be ordered. Only the Law 3713 on Fighting Terrorism made an exception in providing for conditional release only after three fourths of the sentence had been served (Article 17 of the ATL). 

The new Law on the Execution of Sentences (Law 5275) increased the length of imprisonment until conditional release could be ordered. Article 107 of Law 5275 provides that two thirds of a sentence have to be served before conditional release can be ordered. For aggravated life imprisonment the time will be 30 years, and for life imprisonment the time was set at 24 years. According to paragraph 16 of Article 107 of Law 5275 aggravated life imprisonment (if imposed for crimes against the State) are exempted from the possibility of conditional release. For organizational crimes (not against the State) the time to be served for aggravated life imprisonment was set at 36 years and for life imprisonment at 30 years. The time to be spent in prison until conditional release can be ordered was retained in the ATL as three fourths of the sentence.

The crime of torture counts as an ordinary offence and is subject to the general rules of conditional release. If exceptions to the possibility of conditional release are made (for crimes against the State), the gravity of the crime of torture should also be exempted from the opportunity of conditional release. It should not be forgotten that the crime of torture, too, is an "organizational" crime, committed as part of the system. 

Another condition for an "early" release is to have shown "good conduct" during time in prison, e.g. through participating in rehabilitation programs, etc. Half of the remaining "prison term" can be spent under supervision. During this time prisoners who have acquired a profession can be ordered to work in public institutions for payment. Convicts under the age of 18 should continue their time in an institution with accommodation. If the same crime of a crime of similar gravity is committed during the remaining time the rest of the sentence will be executed in prison.

Compensation for a violation of rights in prison, such as loss of life and torture or ill-treatment, has hardly ever been paid. When compensation has been paid (mainly for loss of life or limbs) the amount of compensation bears no relation to the "damage". It has been observed that the part played by the victim in suffering such a loss formed part of the consideration for determining the amount of compensation. 

On 27 February 2004, Istanbul Administrative Court No 6 decided on compensation against the Ministries of Interior and Justice in favor of the relatives of Alp Ata Akçagöz who had been killed in Ümaniye Prison during the so-called "Return to Life" operation of 19 December 2000. The court ordered TL 53 billion to be paid as compensation. The court ruled that there was no evidence that Akçagöz had a relation with an illegal organization or had staged armed resistance during the operation, and that therefore his death was not the result of his defending himself. In addition, disproportionate force was used during the operation. Previously Istanbul Administrative Court No 2 had ordered TL 109 billion compensation for the death of Mahmut Murat Ördekçi who had been killed during the so-called "Return to Life" operation in the prisons on 19 December 2000. (Example provided by the Documentation Center of the HRFT)

Claims for compensation are only met after lengthy proceedings. If the crime of torture is involved compensation claims should speedily be decided on to avoid a delay of justice.

In June 2005 Antalya Administrative Court 1 ordered the Justice and Interior Ministries to pay compensation of YTL 150 thousand in total to Veli Saçilik who lost his arm during the operation in Burdur Prison on 5 July 2000. (Example provided by the Documentation Center of the HRFT)

Disciplinary punishment of prisoners basically relates to convicts because pre-trial detention is a temporary measure and not liable to disciplinary punishment. Article 37 of the new Law on Execution of Sentences (Law 5275) provides for disciplinary punishment according to the gravity of the violated rules. The provision that "common, physical, inhuman or degrading punishment cannot be implemented as disciplinary punishment" is not detailed.

It is important to note that as long as disciplinary measures have not been fulfilled conditional release will not be granted. In that sense, disciplinary punishment is an additional sentence during the execution of a sentence. This amounts to a sentence within a sentence that cannot be justified from a human rights perspective, even though the right to defending oneself against disciplinary measures was formally granted.

Disciplinary measures include: a warning; ban from certain activities for between one and three months (the reason may be participation in a hunger strike); restriction on communication (reason may be the shouting of slogans); restriction on visits (reason may be refusal of body search); solitary confinement up to 20 days (reason may be encouraging others to go on hunger strike).

The disciplinary measures for juveniles are detailed in Article 46 of Law 5275. Besides warnings, juveniles may also be asked to "repair" damage. Solitary confinement does not exclude juvenile prisoners from receiving visits from relatives and lawyers during this time. An alternative punishment is the restriction of pocket money.

According to Article 15 of the former Law on the Execution of Sentences (Law 657) any prisoner could be subjected to solitary confinement (women and children included). The maximum length (for each time) was two weeks (15 days). Those who had been punished with solitary confinement more than three times in two years could be held in solitary confinement indefinitely (but with the approval of the Justice Ministry). 

On 6 December Ahmet Celik applied to the HRA in Diyarbakir. He stated that his father Ramazan Celik (born 1939) was held in Diyarbakir E-type Prison. Guardians had beaten him and three friends in October 2003 and they had filed official complaints. The prison administration had put them under pressure to retreat the complaint and when they did not they had been punished with solitary confinement for one week. (Example provided by the Documentation Center of the HRFT)

It is up to the prison administration to decide on solitary confinement, since the term "actions that disturb the discipline in prison" is a broad term that can be applied to a variety of actions. In several cases allegations of torture and ill-treatment were raised under conditions of solitary confinement.
On 16 May 2003 lawyer Murat Timur visited Zennur Kizilkaya (born 1980) and Ismail Askan (born 1981) in Bitlis E-type Prison. They told him that guardians had tortured them. After a hearing at court, they had been put in cells on 15 May 2003 and the guardians had told them that they would stay there. They had asked to talk to the prison director and in return the guardians had covered their heads with sacks and beaten them with fists and sticks. The lawyer added that he had seen bruises on the bodies of his clients. (Example provided by the Documentation Center of the HRFT)

In an article, "SOLITARY CONFINEMENT TORTURE IN THE U.S."
, Bonnie Kerness stated inter alia: "The goal of these (solitary confinement) units is clearly to disable prisoners through spiritual, psychological and/or physical breakdown. This is accomplished by arbitrary placement in isolation; years of solitary or small group isolation from both prison and outside communities; extremely limited access to education, worship, or vocational training; physical torture, such as forced cell extractions, strap-downs, hog-tying, beating after restraint, and provocation of violence between prisoners; mental torture, such as sensory deprivation, forced idleness, verbal harassment, mail tampering, disclosure of confidential information, confessions forced under torture, and threats against family members; sexual intimidation and violence, usually against women prisoners by male guards using strip searches, verbal sexual harassment, sexual touching, and rape as a means of control."

In Turkey the Human Rights Research Commission found many incidents of solitary confinement ordered by the administration between 1998 and 2000. This habit has continued after the enactment of legal reforms.
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� The term "law enforcement officials" is used as translation for "kolluk (kuvvetleri)" which includes mainly the police and the gendarmerie (as the rural police) but also customs or cost guards.


� The page can be found under http://www.un.org/law/icc/general/overview.htm


� The general remarks have been quoted from "Combating Torture" (A Manual for Judges and Prosecutors) by Conor Foley. The full text can be found under http://www.essex.ac.uk/combatingtorturehandbook/manual/1_content.htm#1


�  Report on Erzurum for the year 2000, p. 81


� GNAT Commission Report on the Women and Children Prison in Bakirköy for the years 1998 and 2000, p. 51


� The Regulation was first introduced on 1 October 1998 and renewed on 1 June 2005. In the new Regulation the quoted provision is contained in Article 27.


� Since the new TCPC courts have the right to reject indictments. Therefore, Law 5353 introduced the condition that the indictment has to be accepted in court, instead of saying that it has to be sent to court. This means in turn that the right of the defense can be restricted for a longer time.


� It should be noted that the transfer of trials was frequently observed in trials against security officers charged with extra-judicial executions.


� Quoted from http://en.wikipedia.org/wiki/Statute_of_limitations


� Actually the judge will decide on an increase in the sentence of "up to one half". The time limit might change accordingly.


�http://www.turkishembassy.org/index.php?option=com_content&task=view&id=224&Itemid=260


� The complete text can be found at: http://www.stopchicopeejail.org/solitary.html
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